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MEMORANDUM. 


The  case  of  State  v.  Moore,  93  N.  C,  600,  was  tried  before  Sbipp,  Judge,  and  not 
Gudger,  Judge,  as  there  reported. 


^ 


ERRATA. 


On  pa^e  272,  line  13,  for  "count"  read  "court." 

On  page  489,  line  18,  for  "intended"  read  "contended,"  and  on  same  pa^  and 
line  for  "created"  read  "treated." 
On  page  768,  line  6  from  the  bottom,  for  "haa"  read  "had." 
On  page  785,  line  19,  for  "leaving"  read  "claiming." 
On  page  787,  line  9,  for  "included  "  read  "undivided." 
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FEBRUARY  TERM,  1886. 


THOMAS  ELY  v.  C  M.  EARLY,  et  als. 

Amendment — Joining  Causes  of  Action — Action  to  Recover  Land 
— Statute  of  Lijnitation — Mistake — Correction — Jury  Trial, 

1 .  The  Court  caunot,  except  by  eousent,  allow  an  ameudment  which  chaogeB  the 

pleadingps  so  as  to  make  it  substantially  a  new  actloo,  but  au  ameDdmeDt 
which  ouly  adds  to  tbe  orit^inal  cause  of  action  U  not  of  this  nature,  and  may 
be  allowed. 

2.  In  an  action  to  recover  land,  the  Court  may  allow  an  amendment  so  as  to  set 

up  a  mistake  in  a  deed. 

3.  An  action  to  recover  the  possession  of  laud,  and  to  correct  a  mutual  mistake  in 

a  deed  for  the  same  land,  executed  by  the  plaintiff  to  the  defendant,  consti- 
tute but  one  cause  of  action. 

4.  Where  a  distinct  cause  of  action  is  allowed  to  be  inserted  in  a  complaint,  by 

amendment,  it  is  tantamount  to  bringing  a  new  action,  and  the  statute  of 
limitation  runs  to  the  time  when  the  amendment  is  allowed;  but  this  rule 
does  not  apply  when  the  new  matter  allowed  by  the  amendment  constitutes 
a  part  of  the  original  cause  of  action. 

5.  So  where,  in  an  action  to  recover  land,  the  Court  allowed  the  plaintiff  to  amend, 

so  as  to  set  up  a  mutual  mistake  in  a  deed,  the  statute  only  runs  against  tbe 
relief  demanded  by  the  amended  complaint  to  the  time  when  the  action  was 
commenced. 


2  IN  THE  SUPREME  COURT. 

Ely  v.  Early. 

6.  A  Court  wi]]  only  correct  a  mistake  in  a  deed  or  other  written  instrumeutT  upon 

clear,  stroug  and  couviDciug  proof,  and  it  is  error  Id  the  Court  to  charge  the 
Jury  that  the  plaintiff  is  entitled  to  have  the  issue  found  in  his  favor  upon  a 
mere  preponderance  of  evidence. 

7.  In  such  cases,  if  the  Court  should  be  of  opinion  that,  in  no  reasonable  view  of 

the  evidence,  is  it  sufficient  to  warrant  a  verdict  establishing  the  mistake,  a 
verdict  should  be  directed  for  the  defendant. 

8.  In  the  trial  by  a  jury  of  issues  arising  in  equitable  matters,  the  rules  of  equity 

should  be  followed  as  far  as  possible. 

9.  Issues  of  fact,  as  distinguished  from  questions  of  fact,  in  equitable  as  well  aa 

legal  actions,  must  be  tried  by  a  jur}' ;  but  this  does  not  authorize  the  find- 
ing of  such  issues  on  less  evidence  than  a  chancellor  would  find  them. 

(MsriHll  V,  MerriU,  92  N.  C  ,  657  ;  McNair  v.  The  Com'r»,  93  N.  C,  364  ;  liobintan 
v.  WUloughby,  67  N.  C,  84 ;  McMillan  v.  Edwards,  75  N.  C,  81 ;  McRae  v.  Battle, 
69  N.  C,  98  ;  Murray  v.  Blackledge,  71  N.  C,  492:  Faitner  v.  Dantd,  82  N.  C, 
152;  Condry  v.  CfMhire,  88  N.  C,  375;  Gill  v.  Yowtg,  88  N.  C.,58;  Wynne  y. 
Inmrance  Co.,  71  N.  C,  121 ;  WUaon  v.  The  Land  Co.,  77  N.  C,  452,  cited  and 
approved). 

Civil  action,  tried  before  Shepherd,  Judge,  and  a  jury,  at 
Spring  Terra,  1883,  of  the  Superior  Court  of  Hertford  county. 

This  action  was  brought  to  recover  the  possession  of  two 
adjoining  tracts  of  land.  At  the  appearance  term  of  the  Court, 
the  plaintiff  filed  the  ordinary  complaint  in  such  cases,  describ- 
ing the  land,  alleging  title  in  himself  to  the  same,  the  wrongful 
possession  thereof  by  the  defendants,  &c.  The  appellant  de- 
fendants, in  their  answer,  denied  every  material  allegatiou  in 
the  complaint. 

At  a  subsequent  term,  the  plaintiff  moved  for  leave  to 
amend  the  complaint,  which  was  granted  by  the  Court,  the 
appellant  defendants  objecting.  In  pursuance  of  such  leave, 
the  plaintiff  filed  a  further  complaint,  alleging,  as  to  one  of 
the  tracts  of  land  mentioned,  that  unintentionally,  by  inad- 
vertence, and  the  mutual  mistake  of  the  parties  to  it,  lie  had 
executcnl  a  deed  embracing  the  same  land  to  the  defendant 
Early;  that  the  latter  had  admitted  the  mistake  and  con- 
sented to  a  proper  correction  of  the  deed ;  that  on  hearing 
that  the  husband  appellant  was  about  to  purchase  the  land  em- 
braced by  the  deed  from  Early,  he  notified  him  of  such  mistake, 
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and  Dot  to  purchase;  that  he  declared  that  the  deed  wa^  regis- 
tered and  he  would  purchase  and  take  the  risk;  that  he<lid  pur- 
chase the  land  with  notice  of  the  plaintifT's  equity  in  that  re- 
spect; and  he  demanded  judgment  that  the  deed  he  corrected. 
Only  the  appellants  filed  an  answer,  denying  all  the  material 
allegations  in  this  amended  complaint,  and  they  further  alleged 
that  more  than  three  years  had  elapsed  next  after  the  plaintiiT' 
had  knowledge  of  the  alleged  mistake,  and  before  the  filing  of 
the  amende<l  complaint,  and  therefore  his  alleged  right  to  have 
the  deed  correcteil  was  barred  by  the  statute  of  limitations.  As 
to  this  part  of  the  case,  three  issues  of  fact,  whereof  the  follow- 
ing 18  a  copy,  were  submitted  to  the  jury,  and  they  responded  to 
the  two  first  in  the  affirmative,  and  the  thinl  in  the  negative : 

(1).  "Was  the  interest  of  plaintiff,  Thomas  Ely,  in  the 
Brittain  land  by  mistake  of  both  parties  conveyed  by  the  deed  of 
26th  August,  1875,  to  C.  M.  Early?" 

(2).  "Was  A.  B.  Atkins  (husband  appellant)  notified  by 
Thomas  Ely  or  C.  M.  Early  of  this  mistake,  and  of  Thomas 
Ely's  claim  to  said  laud  before  November  4th,  1878?" 

(3).  "  Did  the  plaintiff  discover,  more  than  three  years  before 
this  suit  was  commenced,  that  the  Brittain  land  was  conveye<l  in 
the  deed  of  August,  1875?" 

The  Court  gave  the  jury  the  following  instructions,  to  which 
the  appellants  excepted : 

"That  the  burden  of  showing  the  alleged  mistake  was  upon 
the  plaintiff;  that  it  must  be  done,  not  beyond  a  reasonable 
d(»ubt,  but  by  a  prepimderance  of  evidence  —that  is  to  say,  if 
the  plaintiff's  evidence  was  placed  in  one  end  of  the  scales,  and 
the  defendant's  in  the  other,  and  the  one  exactly  balances  the 
other,  then  the  issue  should  be  found  in  favor  of  the  defendants. 
But  if  the  plaintiff's  evidence  weighs  down  ever  so  slightly  that 
of  the  defendants,  then  in  favor  of  the  plaintiff." 

The  appellants  moved  for  judgment  non  obstante  verediotOf 
which  motion  was  overruled,  and  they  excepted. 
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There  was  judgment  on  the  veixlict  for  the  plaintiff,  and  the 
defendants  appealed. 

Me8»i'8,  W,  D,  Pruden  and  W.  £,  ShaWy  for  the  plaintiff. 
Me887*8.  R,  B,  Peebles  and  Winborve,  for  the  defendants. 


Merrimon,  J.  (after  stating  the  facts).  It  is  very  true  that 
the  Court  cannot,  without  the  consent  of  the  parties,  so  amend, 
change  or  modify  the  pleadings  in  a  pending  action  as  to  make 
it  substantially  a  new  one.  Merrill  v.  Men^ill,  92  N.  C,  657; 
Mc.Nair  v .Commissioners^  93  N.  C,  364.  But  its  general  powers, 
and  especially  those  expressly  confi'rred  by  The  Code,  §§272, 
273,  to  allow  amendments  of  the  pleadings  "in  furtherance  of 
justice,"  are  broad  and  comprehensive,  and  in  all  proper  cases 
should  be  exercised  freely  l>y  the  Court,  having  due  regard  to 
fairness  and  the  rights  of  the  parties. 

That  it  was  competent  to  allow^  the  amendments  made  in  this 
case  there  can  be  no  serious  question.  It  seems  that  there  was 
some  mistake  or  misapprehension  in  the  preparation  of  the  com- 
plaint at  first.  The  plaintiff's  cause  of  action  was  not  fully  and 
sufficiently  alleged.  It  is  obvious  that  the  allegations  in  the  fur- 
ther or  amended  complaint  were  "material  to  the  case,"  and  such 
as  might,  and,  indeed,  ought  to  have  been  made  at  first,  in  order 
to  enable  the  plaintiff  to  reach  the  complete  merits  of  the  cause 
of  action  sued  Jipon,  as  we  shall  presently  see. 

The  Code,  §273,  expressly  provides,  among  other  things,  that 
the  Court  may,  "in  furtherance  of  justice,  amend  any  plead- 
ing, process,  or  proceeding,  by  adding  or  striking  out  the  name 
of  any  party,  or  by  correcting  a  mistake  in  the  name  of  a  party, 
or  a  mistake  in  any  other  respe(»t,  or  by  inserting  other  allegations 
material  to  the  case,  or  where  the  amendment  does  not  change  sub- 
stantially the  claim  or  defence,  by  conforming  the  pleading  or 
proceeding  to  the  facts  proved." 
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Now,  the  plaintiff  brought  this  action  to  recover  the  land  in 
question.  If  the  allegations  in  the  complaint  were  true,  the 
land  was  his,  and  he  ought  to  have  recovered,  but  it  turned  out, 
as  was  alleged,  that  by  inadvertence  aud  mistake,  in  the  provis- 
ions of  a  deed  embracing  it,  of  which  the  appellants  had  notice, 
the  legal  title  to  the  land  was  in  the  husband  appellant.  At  first, 
the  plaintiff  filed  the  ordinary  complaint  in  an  action  to  recover 
land,  alleging  title  in  himself.  Why  he  failed  to  allege  the  mis- 
take and  material  facts  in  respect  to  the  same,  and  demand  equi- 
table relief,  does  not  appear.  Perhaps  he  may  have  believed 
that  he  had  the  equitable  title  to  the  land  and  could  recover  upon 
that.  But  whatever  may  have  been  the  cause  of  omission,  it 
was  competent  to  allow  the  amendment  by  adding  further  alle- 
gations to  the  complaint.  This  is  what  was  in  legal  effect  done, 
however  informal  the  amendment  in  taking  the  form  of*  a  fur- 
ther complaint. 

Treating  the  right  to  have  the  deed  corrected  for  the  causes 
alleged,  as  a  separate  cau«e  of  action,  as  certainly  in  some  cases 
it  might  be,  the  plaintiff  might  have  united  it  with  the  cause  of 
action  at  first  alleged.  The  Code,  §267,  provides,  that  *'the 
plaintiff  may  unite  in  the  same  complaint,  several  causes  of 
action,  whether  thev  be  such  as  have  been  heretofore  denomi- 
uated  legal  or  equitable,  or  both,  when  they  all  arise  out  of,  (1) 
the  same  transaction,  or  transaction  connected  with  the  same 
subject  of  action  *****  (5^  claims  to  recover  real  prop- 
erty, with  or  without  damages,  for  the  withholding  thereof,  and 
the  rents  and  profits  of  the  same."  Plainly,  the  right  to  have 
the  deed  corrected  whs  "connected  with  the  same  subject  of 
action" — the  land — and  it  was  directly  connected  with,  and 
affected  the  claim  "  to  recover  real  property."  The  same  section 
provides,  that  when  such  causes  of  action  are  united,  they  must 
affect  "all  the  parties  to  the  action,"  and  so  they  do  in  this  case. 
Such  causes  of  action  may  be  united  in  the  same  complaint.  One 
chief  purpose  of  the  Code  is  to  facilitate  litigation,  without  mul- 
tiplicity of  actions,  aud  the  power  of  the  Court  to  complete  a 
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take.  By  the  solemn  agreement  of  the  parties  to  it,  the  deed,  at 
onee,  upon  its  execution,  becomes  high  and  strong  evidence  of 
the  truth  of  what  is  expre&sed  in  it,  as  between  the  parties  to  it. 
One  of  its  chief  purposes  is  to  make  such  evidence,  and  it  ought 
not  to  be  changed  or  modified  except  upon  the  clearest  proof  of 
mistake.  In  some  cases,  mistake  might  be  manifest  from  what 
appears  in  the  deed  itself  and  necessary  surrounding  circum- 
stances— in  otht-rs,  the  evidence  of  it  tuay  be  clear,  direct,  and 
satisfactory,  as  where  it  is  mutual,  and  the  interested  parties 
admit  it.  In  such  cases,  the  Court  would  grant  relief  without 
hesitation.  In  other  cases,  the  evidence  may  be  uncertain,  con- 
flicting, and  circumstantial,  coming  from  a  variety  of  sources, 
and  unsatisfactory.  In  such  cases,  the  Court  will  not  disturb 
the  deed  or  other  writing,  and  upon  the  strong  ground  that  the 
parties  h?ive  agreed  to  make  the  writing  evidence  between  them 
as  to  the  matters  contained  in  it.  It  must  stand,  until  l)v  a 
weight  of  proof  greater  than  itself,  a  court  of  equity,  in  the 
exercise  of  a  very  hiiih  and  deli(tate  jurisdiction,  sliall  correct  it. 
The  Court  always  acts  in  such  cases  with  great  caution  and  upon 
the  dearest  proof.  In  Wihov  v.  The  Land  Company ^  11  N.  C, 
452,   Mr.   Justice  Bvnum,  having    reference  to  a  deed,  said : 

"The  whole  sense  of  the  parties  is  presnmeil  to  be  comprised 
in  su(rh  an  instrument,  and  it  is  against  the  policy  of  the  law  to 
allow  parol  evidence  to  add  to,  or  vary  it,  as  a  general  rule. 
But  if  the  proofs  are  doubtful  and  unsatisfactory,  and  the  mistake 
is  not  made  entirely  plain,  relief  will  be  withheld  upon  the 
ground  that  the  written  paper  must  be  treated  as  the  full  and 
correct  expression  of  the  intent,  until  the  contrary  is  established." 
The  same  doctrine  is  laid  down  in  Sfory^s  Eq.  Jur.,  §§  153,  157; 
Pomeroy  Eq.  Jur.^  §859;  Rawley  v.  FlanneUyy  30  N.  J.  Eq.  R. 
612;  Burger  v.  DanMe,  100  Pa.  St.  113;  Browdy  v.  Broiody,  7 
Pa.  St.  157. 

Under  the  present  system  of  civil  procedure  in  this  State, 
issues  of  fact  as  distinguished  from  questions  of  fact,  arising  in 
equitable  actions,  as  well  as  like    issues  arising  in  actions  at 
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law,  are  to  be  tried  by  a  jury.  Whether  this  is  wise  or  not,  is 
not  for  us  to  determine;  but  it  cannot  be,  that  a  jury  should 
find  the  facts  in  respect  to  a  question  of  mistake,  such  as  that  iu 
this  case,  upon  less  evidence  than  a  Chancellor  would  do,  sitting 
in  a  court  of  chancery.  The  strength  of  reason  leads  to  a  dif- 
ferent conclusion.  The  law  contemplates  that  a  jury  shall  find 
such  issues^  as  nearly  as  may  he,  as  a  Chancellor  wonld  do  in  pass- 
ing upon  like  issues.  The  Court  should  be  careful  to  instruct 
the  jury  in  such  oases,  as  to  the  nature  of  the  issue,  the  applica- 
tion of  the  evidence  produced  l)efore  them,  and,  especially,  that 
the  instrument  in  writing  to  be  corrected,  is,  of  itself,  strong  evi- 
dence of  what  is  expressed  in  it;  that,  however,  it  is  not  absolutely 
conclusive;  and  that  from  theevidenee  they  should  be  thoroughly 
satisfied  of  the  mistake  alleges!,  before  they  would  be  warranted 
in  finding  the  affirmative  of  the  issue  submitted  to  them.  The 
peculiar  nature  of  such  issues,  renders  it  necessary  that  this 
should  he  done. 

As  we  have  said  above,  the  C^)u^t  will  not,  in  the  ♦•xeroise  of 
equitable  jurisdiction  in  cases  like  this,  grant  relief,  unless  the 
proof  of  mistake  \ye  clear  and  satisfactory.  Therefore,  if  the 
Court  should  be  of  opinion,  that  iu  no  reasonable  view  of  the 
whole  of  the  evidence  produced  on  the  trial  of  the  issue,  it  is 
sufficient  to  warrant  a  verdictt  ascertaining  the  fact  of  mistake, 
then  it  ought  to  direct  the  jury  to  find  the  negative  of  the  issue. 
In  the  trial  by  jury  of  issues  arising  in  equitable  matters,  the 
principles,  doctrines  and  rules  of  equity,  should  he  observed  and 
applied,  as  nearly  as  may  be,  in  the  ascertainment  of  the  facts. 
Otherwise,  it  would  be  difficult  to  administer  equity  at  all  in 
many  cases.  Todd  v.  Campbell,  32  Pa.  St.,  250;  Piersall  v. 
NeUe,  63  Pa.  St.,  420;  Stockbridge  Iron  Company  v.  Hudson  Iron 
Company,  102  Mass.,  45. 

We  are  unable  to  determine  the  merits  of  the  motion  for 
judgment  non  obstante  vei'edicto,  because  all  the  evidence  in 
reference  to  the  issue  as  to  the  alleged  mistake  has  not 
been  sent  up.  If  the  evidence  was  insufficient  in  any  reason- 
able   view    of  it,  to  warrant    the  jury  in    finding  the    fact    of 
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mistake,  then  it  may  be,  the  appellants  were  entitled  to  judg- 
ment. The  evidence  should  have  been  sent  up,  if  the  ap- 
pellants desired  to  have  the  benefit  of  the  exception  in  this 
respect. 

There  is  error  for  which  there  must  be  a  new  trial.  Let  this 
opinion  be  certified  to  the  Superior  Court  according  to  law.  It 
is  80  ordered. 

Error.  Reversed. 


THOMAS  RAY  v.  W.  T.  Bl.ACKWELL  et  als. 

Evidence — Parol  to  vary  WriUe:ii  InstrumenL 

1.  Parol  evideoce  Is  not  admissible  to  alter  or  contradict  the  term^  of  a  written 

contract. 

2.  Where  the  part  of  the  contract  attempted  to  be  proved  by  parol  hafi  been 

omitted  b}-  fraud,  or  by  mutual  mistake  or  accident,  it  may  be  used  as  a  de- 
fence to  au  action  on  the  contract,  if  properly  pleaded. 

{Etheridge  v.  Palin,  72  N.  C,  213;  Twidy  v.  Sanderson,  9  Ired.,  5;  Daitghtry  v. 
Booihe,  4  Jones,  87;  Manning  v.  Jones,  Busb.,  868;  PBrry  v.  Hai,6S  N.  C,  417; 
Wixx^n  V.  Sluder,  Phil.,  200;  Kerchner  v.  McRae,  80  N.  C,  219;  Braswdl  ▼. 
Ihpe,  82  N.  C,  57;  Tein-y  v.  The  RaUroad,  91  N.  C,  23b;  SherriU  v.  Bagan,  92 
N.  C,  345;  WUIU  v.  White,  73  N.  C,  484;  Howell  v.  ffooht,  2  Dev.  Eq.,  258, 
cited  and  approved). 

Civil  action,  tried  before  GUmer,  J\idge,  and  a  jury,  at 
January  Special  Term,  1886,  of  the  Superior  Court  of  Durham 
county. 

The  plaintiff  entered  into  a  contract,  written  and  under  seal, 
with  the  defendants  William  T.  Blackwell  and  Julian  S.  Carr, 
constituting  the  partnership  firm  of  Blackwell  &  Carr,  for  the 
rent  of  a  certain  house  owned  by  them,  expressed  in  the  follow- 
ing terms : 
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"The  undersignecl^  rhoiiias  Ray,  bereUy  agrees  to  rent  from 
Blackwell  &  Carr  the  premises  known  as  House  No.  18,  situate 
on  Rail  Road  street,  for  the  term  of  twelve  months,  at  the  price 
of  ten  dollars  per  month,  payable  monthly  in  advance.  And  it 
is  further  agreed,  that  the  said  Thomas  Ray  shall  take  good  care 
of  the  said  property,  not  committing,  nor  permitting  any  waste 
thereon,  and  shall  not  sublet  the  same  without  the  written  con- 
sent of  said  Blackwell  &  Carr.  And  further,  that  if  the  rent 
shall  not  be  paid  at  the  first  of  each  and  every  month,  or  if  at 
any  time  any  of  the  stipulations  hereof  are  broken,  then  the 
term  of  the  said  Thomas  Ray  therein  shall  cease,  and  the  said 
Blackwell  &  Carr  shall  resume  their  possession  of  the  same, 
which  the  said  Thomas  Ray  agrees  to  surrender,  waiving  all 
demand  and  notice  to  which  he  might  otherwise  be  entitled  under 
the  law. 

"  In  testimony  whereof,  the  said  Thomas  Ray  has  hereunto  set 
his  hand  and  seal  the  3nl  day  of  Septeml)er,  1883. 

his 
"Thomas  X  Ray,     (Seal). 
"Witness :  mark. 

"N.  A.  Ramsey." 

Under  this  contract  of  lease,  confined  to  a  single  room  in  the 
numbered  tenement,  the  plaintiff  held  possession  for  al>out  one 
month,  as  his  complaint  alleges,  when  the  defendant  Ramsey,  as 
agent  for,  and  un<ler  the  authority  of  his  co-defendants,  took 
possession  of  the  house,  in  the  presence  of,  and  against  the  re- 
monstrance of  the  plaintiff,  and  in  the  course  of  several  days 
removed  it  to  another  locality,  in  doing  which  it  was  rendered 
oninhabitable,  and  plaintiff  was  compelled  to  leave.  For  this 
invasion  of  the  plaintiff's  possession  and  the  damages  conse- 
quent thereon,  the  present  action  was  instituted  by  the  issue  of 
a  summons  early  in  the  next  month. 

The  answer,  not  controverting  the  making  of  the  lease  nor  the 
entry  upon  the  premises  and  removal  of  the  house,  defends  their 
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action  by  averring  that  there  was  a  contemporary  verbal  agree- 
ment accompanying  the  execution  of  the  covenant,  that  the  les- 
sors should  have  the  right,  to  be  exercised  at  their  pleasure,  to 
remove  the  house  at  any  time  during  the  year,  and  the  lease 
should  terminate,  and  that  they  had  availed  themselves  of  this 
reserved  power. 

Upon  the  trial  of  issues  before  the  jury,  the  defendants  pro- 
posed to  prove,  and  after  objection  made  by  plaintiff  and  over- 
ruled, were  allowed  to  prove,  by  the  defendant  Ramsey,  exam- 
ined as  a  witness  for  the  defendants,  that  such  agreement  as  is 
set  out  in  the  answer  >vas  made;  that  he  told  the  plaintiff  he 
could  not  rent  the  pro|>erty  for  a  longer  time  than  it  was  the 
pleasure  of  his  employers  to  allow  the  house  to  remain  where  it 
was;  that  they  intended  to  remove  it,  and,  if  during  the  twelve 
months,  they  should  choose,  they  were  to  have  full  liberty  to  do 
so  and  plaintiff  must  surrender  possession. 

There  was  a  verdict  and  judgment  for  the  defendants,  and  the 
plaintiff  appealed. 

ilr.  John  Manning y  for  the  plaintiff. 
Mr,  W.   \V.  Fuller,  for  the  defendants. 

Smith,  C  J.  (after  stating  the  facts).  It  is  a  rule  too  firmly 
established  in  the  law  of  eviden(?e  to  need  a  reference  to  authority 
in  its  support,  that  parol  evidence  will  not  be  heard  to  contra- 
di(;t,  add  to,  take  from  or  in  any  way  vary  the  terras  of  a  con- 
tract put  in  writing,  and  all  contemporary  declarations  and  un- 
derstandings are  incomoetent  for  such  purpose,  for  the  reason 
that  the  parties,  when  they  reduoe  their  contract  to  writing,  are 
presumed  to  have  inserted  in  it  all  the  provisions  by  which  they 
intend  to  be  bound,  1  Greenleaf  Ei\,  §76.  Eiheridge  v.  Palin, 
72  N.  C,  21  e3. 

The  cases  cited  do  not  contravene  this  rule,  and  rest  upon  the 
idea  that  th^  writing  does  not  contain  the  contract,  but  is  in  part 
execution  of  it.     Such  is  the  ruling  in    Twidy  v.  Sanderson^  9 
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.  Ired.,  5;  Daughtry  v.  Boothe,  4  Jones,  87;  Manning  v.  Jones, 
Bush.,  368;  Perry  v.  Hilly  68  N.  C,  417;  Woodfin  v.  Sludei', 
Phillips,  200;  Kerchner  v.  McRae,  80  N.  C,  219;  Bramell  v. 
Pope,  82  N.  a,  57;  Tm^j^  v.  Railroad,  91  N.  C,  236;  SAernY/ 
V.  Hagan,  92  N.  C,  345;    WiUis  v.  »7«7e,  73  N.  C,  484. 

The  case  most  relied  on  and  pressed  in  supp<irt  of  the  admis- 
sibility of  the  testimony,  is  that  of  Kerchnej'  v.  McRae,  supra, 
the  facts  of  which,  summarily  stated,  are  these:  John  McCal- 
lum  died  indebted  to  Charles  McRaeand  Henry  McCallum  who 
were  partnersi,  doing  business  in  the  individual  name  of  the 
former.  The  executors  of  the  deceased  gave  their  bond  for  the 
amount  due,  and  at  the  same  time  it  was  agreed  that  the  pro- 
ceeds of  certain  cotton  deposited  wiih  the  firm  by  the  testator  in 
his  life  time,  when  sold,  should  be  applied  in  payment  of  the 
bond,  and  credited  thereon.  The  bond  passed  into  the  hands  of 
the  plaintiffs,  subject  to  ail  the  equities  attaching  to  it  when  held 
by  the  obligees,  without  endorsement  of  the  agreed  credit.  This 
evidence  was  held  competent  by  the  Court,  and  properly  vso,  since 
it  did  not  in  any  way  modify  the  terms  of  the  bond,  but  pro- 
vided a  mode  of  j>ayment,  which  the  holders  were  to  carry  into 
effect  and  neglected  to  do.  Out  of  this  contemporary  contract 
springs  the  defendants'  equity  to  have  their  testator's  assets  ap- 
plied to  a  debt  which  they  had  assumed,  and  in  their  exonera- 
tion pro  tanto,  and  which  was  enforced.  Somewhat  similar  is 
the  ruling  in  Willis  v.  White,  above  cited. 

The  true  ground  upon  which  such  evidence  is  received,  is  that 
it  shows  the  contract  of  the  other  party  to  the  agreement,  or  the 
part  not  committed  nor  intended  to  be  committed  to  writing,  and 
consequently  not  constituting  the  entire  agreement. 

We  do  not  intend  to  say,  that  if  the  excluded  portion  of  the 
full  parol  agreement  for  renting  not  contained  in  the  writing,  has 
been  left  out  through  fraud  or  mutual  raistake  or  accident,  there 
is  not  an  equitable  power  residing  in  the  Court  for  its  reforma- 
tion, so  that  it  shall  effectuate  the  common  understanding,  when 
the  pleadings  are  framed  in  such  a  way  as  to  admit  the  defence. 
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Undoubtedly  this  may  be  done,  but  this  is  not  the  case  pre- 
sented to  us,  and  our  ruling  rests  upon  a  well  established  rule  of 
evidence  prevailing  as  well  in  equity  as  at  law.  Howell  v. 
Hooks,  2  Dev.  Eq.,  268. 

There  is  error.  The  verdict  must  be  set  aside  and  a  new  trial 
had.    '  Let  this  be  certified. 

Error.  Reversed. 


JACKSON  B.  HARE  v.  JESSE  HOLLOMON  et  als. 

Burnt     Records — Recitals    in    Deeds — Infants — Service    on — 
Guardian  ad  litem — Judgment  irregular. 

1.  Where  records  have  been  buraed  or  destroyed,  the  entries  in  the  bound  vol- 

umes containing  the  minutes  of  the  Court  are  admissible  in  evidence,  to 
establish  the  regularity  of  the  proceedings. 

2.  Where  land  has  been  sold  under  a  decree  of  Court,  and  the  records  have  been 

destroyed,  the  recitals  in  the  deeds  are  evidence  of  the  regularity  of  the  pro- 
ceedings. 

3.  Where,  under  the  former  system,  a  petition  to  nell  land  for  assets  was  filed  in 

a  Court  having  jurisdiction  of  the  proceeding,  and  a  guardian  ttd  litem  was 
appointed,  but  no  service  was  made  on  the  infants  :  it  was  heldj  that  even  if 
the  Judgment  was  irregular,  it  M'as  not  void,  and  could  not  be  attacked  col- 
laterally. 

4.  A  judgment  rendered  before  the  adoption  of  the  Code  of  Civil  Procedure 

against  infants  who  were  not  served  with  process,  but  who  were  represented 
by  a  guardian  ad  litem,  is  valid  and  binding  on  the  infant,  unless  it  appears 
that  no  real  defence  was  made  for  the  infant,  and  that  he  has  suffered 
thereby. 

5.  A  judgment  against  an  infant  who  has  not  been  served  with  process  is  not 

void,  and  will  not  be  set  aside  to  the  prejudice  of  a  bona  fide  purchaser  with- 
out notice. 

6.  It  seems  that  under  the  provisions  of  The  Code,  ^1887,  decrees  against  infants 

who  were  not  served  with  process  are  binding,  except  where  fraud  enters 
into  and  vitiates  them. 

(Kello  V.  Magely  1  Dev.  <&  Bat.,  414;  Han-eU  v.  Hare,  70  N.  C,  658;  StmU  v.  Olisson, 
98  N.  C,  506;  White  v.  Albertson,  8  Dev.  241 ;  Matthews  v.  Joyee,  85  N.  C,  258 ; 
Larkins  v.  Bidlard,  88  N.  C,  95,  England  v.  Gamer,  90  N.C.,  197 ;  WiUiams  v. 
Harrington,  11  Ired.,  616;  Marshall  v.  Fisher,  1  Jones,  111 ;  ffowerton  v.  Saton 
90  N.  C,  581,  cited  and  approved). 
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Civile   ACTION,  tried  before  McKoy^  Judge,  and  a  jury,  at 
July  Special  Term,  1884,  of  Hertford  Superior  Court. 

This   was  a  civil   action,   prosecuted    under  a  claim  of  title 
for  the  recovery  of  the  posdession  of  the  land  described  in  the 
C(»mplaint  and  withheld  by  the  defendants.     It  was  in  evidence 
that  the  land  formerly  belonged  to  one  Josiah  Bridgers,  who,  at 
his  death,  in  May,  1831,  devised  the  same,  subject  to  the  life 
estate  therein  of  his  surviving   widow,  Charlotte,  to  John  P. 
Bridgers.     The  life  tenant  died  in  March,  1869,  whereupon  the 
plaintiff  immediately  entered  upon  the  premises,  claiming  to  be 
owner  of  the  estate  in  remainder,  by  virtue  of  a  deed  of  con- 
veyance made  to  him  on  October  20th,  1868,  by  Timothy  Q. 
Copelaud  and  wife  Irene,  and  continued  in  the  occupation  and 
use  thereof  until  November,  1881,  when,  without  legal  process, 
he  was  ejected  by  some  of  the  defendants,  all  of  whom  have 
since  remained  in  possession.     John  P.  Bridgers  died  intestate, 
early  in  1854,  leaving  the  feme  defendants  Sarah  E.  and  Mar- 
garet C,  Mary  Bridgers,  who  has  since  died  without  issue,  Joseph 
P.  Bridgers,  John  C.  Bridgers,  and  William  Bridgers,  his  chil- 
dren and  only  heirs  at  law. 

In  deducing  title  from  the  said  John  P.  Bridgers,  the  plaintiff 
introduced  from  the  clerk's  office,  a  bound  volume,  which  pur- 
ported to  contain  the  records  of  the  county  Court  of  Hertford, 
from  February  Term,  1854,  to  August  Term,  1867,  and  proposed 
to  read  therefrom  the  following  entries,  as  of  May  Term,  1856: 
"liCtters  of  administration  on  the  estate  of  John  P.  Bridgers 
are  granted  to  William  Dunning,  to  whom  special  letters  of  ad- 
ministration on  said  estate  have  been  granted  since  the  last  term 
of  this  Court,  who  entered  into  bond  for  the  sum  of  twenty-five 
hundred  dollars  with  William  W.  Mitchell,  Pleasant  Jordan  and 
John  A.  Anderson,  sureties  thereto,  which  bond  is  accepted  by 
the  Court,  and  he  duly  qualified  as  administrator  by  taking  the 
oath  required  by  law." 
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"William  Dunning,  administrator  of) 

John  P.  BRiixiEK8,  decfased,  | 

against  [> 

Joseph  P.  Bridgers  and  f)thers,  heirs 

at  law  of  John  P.  Bridgers.         J 

"Petition  for  the  sale  of  land  as  assets  in  the  administrator's 
hands.  L.  M.  Co\V|»er  is  appointed  guardian  ad  litem  to  the  de- 
fendants, who  awepts  service  of  the  petition  and  submits  to  a 
decree. " 

**It  appearing  to  the  Court  that  the  personal  estate  of  Johu 
P.  Bridgers  is  insufficient  to  pay  his  debts  and  charges  of  admin- 
istration, it  is  decreed  that  William  Dunning,  his  administrator, 
have  a  license  to  sell  the  land  mentioned  in  the  petition,  on  a 
credit  of  six  months,  on  the  premises,  after  advertising  the  same 
according  to  law,  in  order  to  pay  the  debts  of  his  intestate  and 
the  charges  of  administration;  and  that  the  petitioner  make  title 
to  the  purchaser  when  the  purchase  money  is  paid." 

"Issueil  copy  of  decree." 

It  was  shown  by  the  present  clerk,  and  others,  that  the  book 
had  been  always  kept  in  his  office,  as  a  record  of  the  county 
Court,  and  was  so  treated;  that  the  entries  were  all  in  the  hand 
writing  of  L.  M.  Cowper,  who  was,  in  1856,  and  had  been  many 
years  before,  clerk  of  that  Court.  It  was  also  proved  that  the 
court-house  had  been  twice  burned — once  in  August,  1831,  and 
again  in  the  year  1862. 

The  introduction  of  this  evidence  was  opposed  by  the  defend- 
ants, but  admitted  by  the  Court,  and  exceptions  entered.  The 
plaintiff  then  produced  a  deed  from  W^illiam  Dunning,  adminis- 
trator of  John  P.  Bridgers,  made  June  10th,  1857,  to  one  Kin- 
dred Copeland;  a  deed  from  William  M.  Montgomery,  Clerk 
and  Master  in  Equity  of  said  county,  executed  on  May  1st, 
1862,  to  Timothy  Q.  Copeland,  and  a  deed  from  Timothy  Q,, 
Copeland  and  wife  Irene,  to  himself,  the  plaintiff,  dated  on  Octo- 
ber 28th,  1868.  These  deeds  were  all  duly  proved  and  regis- 
tered, and  describe  and  purport  to  convey  the  tract  of  land  in 
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dispute.     The  first  tnentioned  deed  contains  u  recital  in  these 
words : 

"That,  whereas,  the  saiil  William  Dunning,  administrator  as 
aforesaid,  by  authority  of  a  decree  of  the  County  Court  i)f 
Hertford,  at  August  Term,  1856,  last  pasi,  direitting  the  s:nd 
Wiliiain  Dunning,  administrator  as  aforesaid,  to  advertise  and 
make  sale  of  a  c*ertain  trjict  or  |iart?el  of  land,  which  the  said 
John  P.  Bridgers  died  seized  and  possessed,"  &c.,  describing  the 
tract,  "  which,  reference  being  had  to  said  order  and  decree,  will 
more  fully  an«l  at  large  appear;  and  whereas,  ihe  said  William 
Dunning,  administrator  as  aforesaid,  and  by  virtue  and  authority 
of  said  decree,  did,  on  the  10th  day  of  October  last  pa<t,  on  the 
premises,  after  advertising  agreeably  to  act  of  Assembly,  offer  the 
aforesaid  tract  or  parcel  or  land  for  sale,  at  public  auction,  on  a 
credit  of  six  months,  when  the  said  Kindred  Copeland  appeared 
and  bid  the  sum  of  twelve  huudi*ed  and  fifty  dollars,  being  the 
highest  and  l)est  bidder,  and  so  became  the  purchaser;  and 
whereas,  the  said  William  Dunning,  administrator  as  aforesaid, 
did,  at  May  Term,  1857,  last  past,  report  to  the  said  County 
Cburt  of  Hertford  county,  the  sale  of  the  land  as  aforesaid, 
when  the  said  Court  ratified  the  said  sale,  and  further  decreed 
that  the  said  William  Dunning,  administrator  as  aforesaid, 
should  make  a  deed  to  the  said  Kindred  Copeland,  which  refer- 
ence being  had  to  said  decree  will  more  fully  an<l  at  large  appear. 
Now,  this  indenture  witnesseth,''  Ac. 

The  second  deed  from  the  Clerk  and    Master  in   Equity  re- 
cites: 

"  That,  whereas,  by  virtue  of  a  decree  of  the  Court  of  Equity, 
obtained  at  Fall  Term,  1860,  by  the  heirs  of  Kindred  Copeland, 
deceased,  for  the  sale  of  certain  real  estate,  of  which  the  said 
Kindred  Copeland  died  owning  the  same,  but  not  in  pos- 
session, and  the  clerk  and  master  being  authorized  by  said 
decree,  did,  on  the  lOth  day  of  June,  1861,  expose  to  public  sale 
upon  the  premises,  one  tract  of  land  lying  in  said  county,  ad- 
joining,'^ Ac.,  **  which  was  purchased  by  the  said  Timothy  Q. 
2 
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Copeland,  for  the  sura  of  twelve  hundred  and  fifty  dollars,  he 
being  the  last  and  highest  bidder.  Now,  I,  the  said  William 
M.  Montgomery,  clerk  and  master  as  aforesaid,  for,''  &c. 

The  last  deed  conveys  the  same  land  for  the  consideration  of 
one  thousand  dollars  to  the  plaintiff.  It  was  shown  thai  upon 
the  death  of  Kindred  Copeland,  the  land  descendi-d  to  Annie, 
who  intermarried  with  Levi  Davis,  and  W.  A.  Copeland,  his 
heirs-at-law,  and  was  sold  for  partition  under  a  decree  of  the 
said  Court  of  Equity.  The  feme  defendants  Parker  and  Hollo- 
mon, were  married  during  the  life  of  said  Chnrloite  Bridgers,  and 
before  attaining  full  age,  while  the  other  heirs-at-law  of  John 
P.  Bridgers  each  became  twenty -one  years  of  age  before  the 
plaintiff's  eviction,  and  have  been  under  no  disiibility. 

The  defendants  insisted  that  these  fragmentary  memoranda 
found  upon  the  records  of  the  former  county  Court,  were  insuf- 
ficient proof  of  any  judicial  action,  which  could  have  the  legal 
effect  of  divesting  the  estate  which  descended  to  the  heirs-at-law 
of  the  intestate  and  transferring  it  to  the  purchaser  at  the  admin- 
istrator's sale.  The  Court  declined  so  to  charge,  and  left  the 
inquiry,  upon  the  evidence,  to  the  jury,  who  rendered  a  verdict 
for  the  plaintiffs. 

From  the  judgment  rendered  thereon  the  defendants  appeal. 

Mi\  \V,  D.  Prudeii^  for  the  plaintiff. 

Mcfisrs.  Winboy^ne  and  jR.  B.  Peebles^  for  the  defendants. 

Smith,  C.  J.  (after  stating  the  facts).  We  sustain  the  ruling 
of  the  Court  as  to  the  admissibility  of  the  record  evidence  of  the 
proceeding  instituted  for  the  sale  of  the  land,  and  the  action  of 
the  Court  thereunder.  Not  only  do  these  entries  show  the  spe- 
cial facts  which  they  recite,  but  by  aid  of  the  maxim  omnia  pre- 
svmunfur  nte  esse  acta,  they  furnish  inferential  evidence  of  the 
regularity  of  that  prec^edent  action,  upon  which  the  validity  and 
efficacy  of  what  those  entries  show  to  have  been  done  bv  the 
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Court,  were  dependent.  This  rule  is  indispensable,  when,  as  in 
the  present  case,  the  original  papers  in  the  cause  have  been 
burned  or  lost.  Some  references  will  serve  to  illustrate  the  prin- 
ciple. 

In  Kello  V.  Maget,  1  Dev.  &  Bat.,  414,  the  petiticm  was  filed 
under  the  Act  of  1830,  passed  for  the  relief  of  such  j>ersons  as 
mav  suifer  from  the  destruction  bv  fire  of  the  records  of  Hert- 
ford  county,  to  establish  and  enforce  a  guardian  bond,  in  refer- 
ence to  which  Gaston,  Judge,  uses  this  language:  "  But  it  was  to 
be  inquired,  first,  whether  such  a  bond  had  ever  been  given; 
secondly,  if  given,  whether  the  defendant's  intestate  was  one  of 
the  obligors;  and,  finally,  what  were  the  contracts  or  terms  of 
the  Ijond.  The  apjK)intment  of  Danghtry  as  guardian,  was  ad- 
mitted in  the  pleadings,  and  up<yn  that  appointmait,  a  legal  pre- 
sumption arose  that  he  executed  a  guardian  bond,  since  such  a 
bond  is  made  a  pre-requisite  to  the  appointmeTiL" 

Again,  an  entry  on  the  records  of  the  same  county  Court  in 
these  words:  "James  Clark,  guardian  for  Mason  Harrell,  Sarah 
Elizabeth  Harrell  and  James  Thomas  Harrell,  orphans  of  John 
T.  Harrell,  deceased,  appeared  in  open  court  and  renewed  his 
bond  as  guardian,  by  entering  into  bond  for  the  sum  of  $3,000, 
with  W.  M.  Montgomery  and  J.  B.  Hare,  sureties,''  was  held 
evidence  to  go  to  the  jury  of  the  existence,  execution  and  terms 
of  the  bond,  against  the  defendant  in  Harrell  v.  Hare,  70  N.  C, 
658.  In  a  recent  case.  State  v.  Glisson,  93  N.  C,  606,  it  is  said 
that  the  examination  of  a  witness  without  objection,  raises,  ordi- 
narily, a  pre>umption  that  he  was  properly  sworn,  because  the 
taking  an  oath  is  an  indispensable  condition  to  his  giving  testi- 
mony. The  statute  made  to  meet  cases  like  the  present,  inter- 
poses and  gives  legal  force  tr»  recitals  in  records,  deeds  and  exhib- 
its, surviving  a  destruction  of  the  originals. 

"  The  recitals,  reference  to,  or  mention  of,  any  decree,  order 
judgment  or  other  record  of  any  court  of  record  of  any  county 
in  which  the  court  house,  or  records  of  said  courts,  or  both,  have 
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been  destn)ye(l  by  fire  or  otherwise,  contained,  recited  or  set 
forth  in  any  deed  of  conveyance^  paper  writing,  or  other  bona  fide 
written  evidence  of  title,  executed  prior  to  the  destruction  of 
the  court  house  and  records  of  said  county,  by  any  executor  or 
administrator  with  :i  will  annexed,  or  by  any  clerk  antl  master, 
Superior  Court  Clerk,  Clerk  of  the  Court  of  Picas  and  Quarter 
Sessions,  sheriff*  or  other  officer,  or  commissioner  appointed  by 
either  of  said  Courts,  and  authorized  by  law  to  execute  sai<l  deed 
or  other  paper  writing,  shall  be  deemed ,  taken  and  recognized  as 
true  in  fact,  and  shall  be  prima.  Jacie  evidence  of  the  existence, 
validity  and  binding  force  of  said  decree,  order,  judgment  or 
other  record  so  referred  to  or  recited  in  said  deed  or  paper 
writing,  and  shall  be  to  all  intents  and  purposes,  binding  and 
valid  against  all  pei^sons  mentioned  or  described  in  said  instru- 
ment of  writing,  deed,  &c.,  as  purporting  to  be  parties  thereto, 
and  against  all  persons  who  were  parties  to  said  decree,  judg- 
ment, order  or  other  record  so  referred  to  or  recited,  and  against 
all  persons  claiming  by,  through,  or  under  them,  or  either  of 
them."     Code,  §69. 

The  next  section  makes  deeds  of  conveyance,  roistered  ac- 
cording to  law,  ^^pfnma  facie  evidence  of  the  existence  and  valid- 
ity o(  the  decree,  judgment,  order  or  other  record  upon  which 
the  same  purports  to  be  founded,  without  any  order  or  further 
restoration  or  re-instatement  of  said  decree,  order,  judgment  or 
record,  than  is  contained  in  this  chapter.     §70. 

The  petition  of  the  administrator,  as  shown  in  the  docketing 
of  the  cause,  is  against  Joseph  P.  Bridgers  and  others,  heirs-at- 
law  of  John  P.  Bridgers,  and  as  the  married  defendant  is  one, 
so  it  is  shown  on  this  trial  who  were  the  others,  all  of  whom 
were  the  heirs-at-law  of  the  intestate.  It  is  therefore  a  reason- 
able inference  that  the  petition  did  set  out  the  names  of  the 
others,  as  well  as  the  name  of  one  of  the  defendants,  to  whom 
as  a  class  the  land  descended.  And  the  same  conclusion  is  de- 
ducible  from  the  order  of  sale  made  in  pursuance  of  the  appli- 
cation. 


FEBRUARY  TERM,  1886.  21 


Harb  v.  Hollomon. 


The  next  objection  to  the  prooee<liug  is,  that  the  infant  de- 
fendants were  not  served  with  process,  and  were  not  rightfully 
before  the  Court,  so  that  the  action  of  the  Court  is  ino|>erative 
&s  to  theiB,  and  leaves  their  title  undisturbed. 

This  objection  cannot  be  sustained.  Whether  served  with 
pnx^ess  or  not,  there  was  a  guardian  ad  litem  app4>inted  by  the 
Court  to  defend  the  interests  of  the  infant  heirs,  and  recogniz- 
ing this  representation,  the  Court  proceeded  to  adjudicate  the 
cause,  the  subject  matter  of  which  and  the  conversion  of  the 
land  into  assets  by  an  authorized  sale,  was  within  the  jurisdic- 
tion of  the  Court. 

The  judgment,  if  irregular,  was  not  therefore  a  nullity,  but 
remained  in  force  until  set  aside  or  reversed  by  some  proper  pro- 
ceeding directed  to  that  end. 

Under  the  former  mode  provided  for  the  creditor  to  subject 
the  lands  of  his  debtor  to  the  payment  of  the  debt,  after  the 
ascertained  deficiency  of  the  personal  estate,  by  the  issue  of  a 
scire  faeicis  against  the  heirs  or  devisees,  the  process  did  not  issue 
against  the  heirs,  but  service  was  admitted  by  the  guardian,  and 
the  Court  held  that  the  infants  were  in  Court,  and  assigned  as  the 
ground  of  the  ruling,  that  the  Court  so  deciding  was  the  proper 
judge,  and  that  the  record  could  not  be  contradicted  in  the  col- 
lateral way  proposed.      White  v.  Albertson,  3  Dev.,  241-243. 

In  Matthews  v.  Joyce,  85  N.  C,  258-264,  the  Court  say,  "a 
different  practice  has  long  and  almost  universally  prevailed  in 
tliis  State,  and  this  power  of  appointment,  (of  a  guardian  ad 
litem  to  infant  defendants),  has  been  genemily  exercised  without 
the  issue  of  process,  for  the  reason  that  no  practical  benefit  would 
result  to  the  infant  from  such  service  on  him,  aud  the  Court 
always  assumed  to  protect  the  interests  of  such  party,  and  to  this 
end  committed  them  to  the  defence  of  this  special  guardian," 
and  cases  are  referred  to  in  support  of  the  practice. 

In  Larkins  v.  BuUardy  88  N.  C,  35,  certain  infants  were 
directed  to  be  made  parties,  but  were  not  served  with  process, 
nor  was  any  guardian  ad  litem  appointed  for  them,  nor  did  their 
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names  anywhere  appear  in  the  record,  and  it  was  held  that  the 
judgment  rendered  against  them  was  irregular,  and  the  Court 
had  the  power  to  set  it  aside,  Ruffin,  J.,  saying,  "  it  would 
be  a  plain  violation  of  nVht,  to  leave  the  judgment  standing  so 
as  to  operate  an  an  estoppel  upon  these  infants,  when  the  Court 
can  see  that  no  real  defence  was  ever  n)ade  for  them."  Again  : 
In  reference  to  this  point,  Merrimon,  J.,  in  England  v.  Gar- 
ner^ 90  N.  C,  197-201,  uses  this  language  in  answer  to  a  sug- 
gestion that  a  judgment  against  a  defendant  not  of  full  age  w^as 
void  :  *^  If  he  was  an  infant,  this  fact  did  not  render  the  judg- 
ment as  to  him  absolutely  void.  It  was  irregular,  and  might 
upim  proper  application  have  been  set  asi<le,  not  however  to  the 
prejudice  of  bona  fide  purchasers  without  notice,"  citing  White 
V.  AlbertsoUy  supra;  IVillia'ins  v.  Harrington,  11  Ired.,  616; 
Marshall  v.  Fisher,  1  Jones,  111 ;  Freeman  on  Judgment»,  §513. 

In  Day  v.  Am-,  7  Mo.,  426,  it  was  held  that,  where  infant 
defendants  were  not  served  with  process,  but  the  record  showed 
that,  upon  their  motion,  a  guardian  ad  litem  imd  been  appointed 
who  proceeded  in  the  cause,  the  decree  against  the  infants  was 
not  void  and  could  not  be  collaterally  impeached. 

In  answer  to  the  suggestion  that  the  interests  of  the  infants 
were  left  unprotected,  we  but  repeat  the  words  used  in  resp«mse 
to  a  similar  objection  in  Howerton  v.  Sexton,  90  X.  C,  581—586. 
"It  does  not  appear  that  any  successful  resistance  could  have 
been  made  to  the  prayer  of  the  petition,  or  that  any  injury 
accrued  thei*eupon  to  any  of  the  defendants.  His  silence  theUy 
we  cannot  even  now  see  to  have  been  to  their  prejudice,  or  to 
involve  any  dereliction  of  duty  U^  them."  Nor,  we  may  add, 
does  it  appear  that  the  property  did  not  bring  its  full  value,  «)r 
that  any  surplus  would  be  left  after  payment  of  the  intestate's 
debts,  to  come  to  the  heirs.  We  should  l)e  reluctant  to  disturb 
titles  acquired  under  the  former  practice,  universally  recognized 
and  acted  on  in  this  State,  thus  introducing  distrust  and  confusion 
in  regard  to  the  tenure  of  estates  and  the  loss  of  confidence  in 
the  judicial  action  of  the  Courts,  the  mischievous  results  of  which 
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can  hardly  be  forescfii,  and  we  could  do  so  only  under  clear  and 
cogent  convictions  i»f  error  entering  into  them.  We  may  add 
that  the  General  Assembly  seemed  ti»  have  anticipated  similar 
controversies  and  to  have  furnished  relief  in  the  two  enactments 
of  1879,  ch.  257,  and  of  1880,  ch.  23,  emhodie<l  in  The  Code, 
§387.  This  leu:islation  «leclares  valiti  and  binding  decrees  ren- 
dered where  infants  were  not,  as  if  they  had  been,  served  with 
process,  except  when  fraud  enters  into  and  infects  them. 

It  must  be  declared  that  there  is  no  error,  and  the  judgment 
is  affirme<). 

No  error.  AfBrme<l. 


STATE  ex  rel.  McD.  PATE  c&  CO.  v.  LUBY'  HARPER  et  als. 

Executiix — Penionnf  Property  ExemptlonH — Morffjafje. 

1.  A  debtor  is  entitled  to  have  his  personal  property  exemption  ascertained  up  to 

and  immediately  before  the  sale. 

2.  After  an  execution  has  been  returned  with  the  allotment  of  the  personal  pro- 

perty exemption,  it  becomes  an  estoppel,  but  as  long  as  the  process  remains 
in  the  officer^s  hands,  such  allotment  is  m  fierij  ami  may  be  corrected. 

3.  If  property  belonging  to  the  judgment  debtor  has  been  omitted  by  the  ap- 

praisers, they  have  the  power  to  correct  the  allotment. 

4.  While  an  unregistered  mortgage  is  not  valid  as  to  third  parties,  yet  the  lack  of 

registration  cannot  subject  to  sale  under  execution,  property  which  would 
be  exempt  if  there  were  no  mortgages. 

{Burton  v.  Spierx,  87  N.  C,  87;  Duvall  v.  RoUiim,  68  N.  C,  220;  Cntrnmen  v.  Ben- 
nett, Ibid.i  ASH,  cited  and  approved). 

Civil  acfion,  tried  before  (hnnor,  Jiuhje,  and  a  jury,  at 
Fall  Term,  1885,  ol'  Gi^eene  Superior  Court. 

There  was  a  judi^ment  for  the  defendants,  atid  the  plaintiffs 
appealed. 

The  fa<'ts  are  fully  slated  in  the  opinion. 

Mr,  Geo,  M.  Liadsai/,  for  the  plaintitfs. 
Mr.  Geo,  V,  Stront/,  for  the  defendants. 
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Smith,  C,  J.  The  plaiutiffs'  attorney,  o«  their  behalf,  sued 
out  i)f  the  Superior  (-ourt  of  Greene  county,  and  cm  December 
3()th,  18iS4,  placed  in  the  hands  <»f  R.  A.  Edwards,  a  deputy  of 
the  defendant  Luby  Harper,  actini;  sheriff  of  the  county,  an 
execution  against  Jolm  T.  Parker,  issued  upon  a  judgment 
recovered  by  the  plaintifl's  against  him  in  the  sum  of  $25.70, 
with  interest  from  I)eoeml)er  9th,  1881,  and  costs,  and  duly 
docketed  in  said  court,  with  direction  to  lay  oif  the  defendaot's 
exemption,  and  proceed  to  collect.  The  deputy  accordingly 
summoned  ap[)r:iit»ers,  who,  on  December  3l8t,  laid  off  the 
debtor's  personal  property  as  exempt  from  execution,  and  of 
the  value  of  $150,  ami  returned  a  descriptive  list  of  the  exempt 
articles  on  January  5th,  1885,  into  the  office  of  the  Superior 
Court  Clerk,  who  niade  a  miimte  thereof  on  the  judgment  roll 
in  the  action,  aii<)  tlie  >ame  was  duly  registered.  There  were 
omitted  from  the  allotment  two  mules  and  a  wagon,  the  owner- 
ship of  which  the  debtor  disclaimed,  as  he  had  conveyed  this 
property  by  a  mortgage,  which,  in  the  argument,  it  was  said 
had  not  l>een  registered.  Thereupon  the  plaintiffs'  attorney 
directetl  the  deputy  to  seize  and  sell  these  articles,  which  he  did 
seize,  and  the  debtor  demanded  that  his  pergonal  property  exemp- 
tion be  laid  off.  Accordingly,  the  deputy  again  called  the  same 
appraisers  together,  and  they  again  made  cmt  a  destrriplive  list, 
including  the  mules  and  wagon,  and  the  officer  made  return  of 
the  procc-^s  to  the  office  on  January  12th,  1885,  with  the  follow- 
ing endorsement :  "Executed  by  levy  upon  the  personal  pro- 
perty and  setting  apart  to  him  his  personal  property  exemption. 
No  excess  and  no  other  property  out  of  which  to  satisfy  this 
execution  belonging  to  the  defendant  to  be  found  in  ray  county- 
January  12,  1885." 

The  def)uty,  when  required,  refused  to  sell  the  mules  and 
wagon,  or  any  one  of  them,  to  satisfy  the  writ,  and  to  recover 
damages  for  this  neglect  and  alleged  breach  of  the  conditions  of 
the  sheriff's  official  bond,  the  present  action  is  brought  against 
him  and  the  other  defendants  who  are  the  sureties  therecm. 
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The  matters  in  oontruversy  upon  the  pleadings,  are  embtidied 
in  three  issues,  of  which  two  were  oflPered  by  the  defendants,  and 
the  third  added  by  the  Court;  those  proposed  by  the  plaintiffs 
having  been  refused : 

1.  Did  John  T.  Parker  demand  that  his  f)ersonal  property  ex- 
emption be  laid  off,  l)efore  the  commissioners  first  laitl  it  off? 
•    2.  Did  he  demand  that  his  personal  property  exemption  be 
laid  off  before  the  commissioners  laid  it  off  the  second  time? 

3.  Did  he  select  the  articles  laid  off  to  him  the  second  time? 

The  jury  responded  in  the  negative  tn  the  first  jukI  third 
issues,  and  in  the  affirmative  to  the  second. 

The  subject  matter  of  contest  before  the  jury,  was  whether 
the  allotment  of  exempt  articles  was  first  made  by  the  debtor's 
denjand,  or  was  the  voluntary  act  i>i'  the  appraisers,  done  by  the 
direction  of  the  plaintifl^'  attorney,  upon  which  its  efficacy  as  a 
legal  allotment  was  supposed  to  depend ;  and  here  the  principal  ob- 
jection to  the  ruling  insisted  on,  is  the  validity  and  conclusive  effect 
of  the  first  allowance,  omitting  the  articles  embra('e<l  in  the  list, 
and  its  operation,  while  remaining  undisturbed,  as  an  estoppel 
upon  any  further  similar  action  of  the  sheriff  and  appraisers. 

The  finding  of  the  jury  shows  that  the  debtor  did  not  require 
his  exemption  to  beset  apart  until  it  was  done  and  the  list  made 
to  include  the  mules  and  wagon,  all  in  value  falling  short  of  the 
limit  fixed  in  the  law.     Const.,  Art.  X,  §1. 

The  argument  for  the  plaintiffs,  appellants,  is,  that  the  first 
action  of  the  appraisers,. completed  by  their  report  and  its  regis- 
tration, was  final  and  exhaustive  of  their  powers  as  such,  and 
that  what  was  afterwards  done  is  a  nullity,  thus  leaving  the  un- 
nientioned  articles  open  to  execution. 

Tlie  provision  contained  in  §504  of  The  Code,  slightly  modi- 
fied in  terms,  but  in  substance  the  same  as  before  its  adoption, 
directs  the  proceeding  by  the  appraisers,  when  ended,  to  be  re- 
turned by  the  officer  to  the  Clerk,  for  filing  with  the  judgment 
roll,  &c.  This  direction  seems  to  contemplate  a  return  of  the 
proceeding  for  exemption  with  his  return  of  the  process  to  which 
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it  is  iiicitieiital  and  explanatory.  It  would  be  unjust  to  a  debtor 
to  prevent  the  officer,  at  the  dictation  of  the  cretlitor  only,  to  ap- 
point the  inspectors,  and  cause  their  action  taken  immediately 
upon  the  delivery,  to  lie  at  once  transmitted  to  the  Clerk,  and 
thus  as  an  estoppel,  to  bind  the  debtor  and  take  away  his  con- 
stitutional rights.  We  think  the  debtor  is  entitled  to  have  his 
exemption  ascertained  up  to  and  just  l)efore  the  process  is  executed 
by  a  sale.  While  the  pnxH'ss  is  in  the  officer's  hands  in  full  ac- 
tivity, the  preliminary  action  of  the  appraisers  is  not  conclusive, 
but  remains  infieri^  capable,  at  their  instance,  under  the  call  of 
the  officer  at  least,  of  correction  and  amendment.  If  property 
has  been  omitted,  which  ought  to  have  been  put  on  the  list,  but 
was  not  known  at  the  time  to  belong  to  the  debtor  so  that  it 
could  be  done,  the  appraisers  ought  to  have  the  power,  and  we 
think  do  have  it,  to  enlarge  the  exemption,  so  that  none  which 
should  be  exempt  shall  Ik»  S'»ld  from  him.  The  mandate  of 
the  statute  is,  that  the  officer  shall  make  his  levy  upon  the  entire 
personal  estate  subject  to  seizure  under  execution,  bid  before  he 
seliSf  to  have  m)  much  of  it  set  afmrt  for  ilie  debtor,  within  the 
limited  value,  as  he  may  select,  and  when  insufficient,  all  being 
below  the  value,  such  selection  is  unnecessary. 

The  conclusive  effect  given  to  the  action  of  appraisers  in  Bur- 
ion  V.  Spiers,  87  N.  C,  87,  has  reference  to  returns  made  and 
left  in  forre  when  the  execution  of  which  it  is  part  has  been 
returne<l,  and  becomes  a  record  in  the  cause.  We  do  unt  con- 
sider that  a  hasty  return,  as  in  this  instance,  brought  about  by 
the  plaintiff's  own  agency,  places  the  proceetlings  at  once  beyond 
the  corrective  power  of  both  the  officer  and  the  appraisers,  to  the 
denial  of  the  debtor's  constitutional  rights.  The  only  regular 
and  legal  exemption  recognized  by  the  sheriff,  is  that  enlarged 
by  the  addition  of  the  mules  and  wagon,  and  which  in  form  and 
effect  is  but  amendatory  of  the  other. 

While  the  unregistered  mortgage  of  the  mules  and  wagon  may 
be  effectual  between  the  parties  to  it,  and  yet  inofjerative  against 
the  plaintiffs  for  want  of  such  registration,  in  the  controversy  be- 


FEBRUARY  TERM,  1886.  27 


Angier  v.  Howakd. 


tween  the  filaintiffs  and  the  (iefendant  the  rijjht  of  the  latter  pre- 
vails, and  the  non- registration  cannot  subject  to  a  sale  under  exe- 
cutioD,  that  which,  if  no  mortgage  had  been  made,  would  not  be, 
because  of  its  exemption.  Duvall  v.  Rollhis,  68  N.  C,  220; 
Orummen  v.  Bennett,  Ibid.,  494. 

As  the  sheriff  could  not  legally  sell  the  property  thus  ex- 
empted, there  has  been  no  breach  of  his  bond  and  no  dereliction 
of  duty  in  the  premises,  and  the  ruling  nf  the  Court  must  be 
sustained. 

There  is  no  error  and  the  judgment  must  be  affirmed. 

No  error.  Affirmed. 


M.  A.  AN(iIER,  Adm'r,  v.  LOUIS  M.  HOWARD. 

Subscribing    Witness — Exndence — Seal — Consideration — Assigfi- 

ment  of  Error. 

1.  Where  the  subscribing  witness  to  a  bond  is  dead,  evidence  of  his  handwriting 

is  admissible  to  prove  the  execution  of  the  bond,  and  it  is  for  the  jur}^  to  say 
whether  or  not  the  bond  was  executed. 

2.  Where  a  note  is  under  seal,  the  holder  need  not  show  any  consideration. 

3.  Where  the  jury  were  allowed  to  take  a  certain  paper  with  them  to  their  con- 

sultation room,  it  cannot  be  assigned  as  error,  if  the  appellant  expressly 
agreed  that  they  might  do  so. 

{Black  V,  Wri^A<,  9Ired.,  447;  Burnett  v.  Thompson,  13  Ired.,  H79;  McKinder  v. 
Lililefohrij  1  Ired.,  66,  cited  and  approved). 

This  was  a  civil  action,  tried  before  Gilmer,  Judge,  and  a 
jury,  at  the  January  Special  Term,  1886,  of  Durham  Superior 
Court. 

The  action  was  brought  by  the  plaintiff  to  recover  the  amount 
alleged  to  be  due  upon  the  following  sealed  note  : 
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$150. 

Twelve  months  after  date,  we,  or  either  of  us,  promise  to  pay 
James  House,  with  interest  from  date,  or  orcler,  the  sum  of  one 
hundred  and  fifty  dollars,  for  value  received.  Witness  our 
hands  and  seals,  this  21st  of  September,  1860. 

(Signed)  Asa  Green,  [Seal]. 

his 

L.  M.   X  Howard,  [Seal]. 
Attest :  "'*^*'- 

M.  H.  Turner. 

The  handwriting  of  M.  H.  Turner,  the  subscribing  witness, 
admitted  to  be  dead,  was  proved  to  be  genuine  by  J.  W.  Mar- 
com  and  F.  M.  Pnx'tor,  the  former  of  whom  stated  that  the 
general  character  of  M.  H.  Turn*  r  was  bad,  but  that  he  had 
never  known  him  to  be  indicted  for  any  crime;  and  Proc^tor 
stated  that  some  said  it  was  bad,  and  some  said  it  was  good.  One 
Wilkers<in  was  introduced  by  the  plaintiff,  whotestifie<l  that  the 
body  of  the  note,  and  the  words  "his  mark,"  were  not  in  the 
handwriting  of  M.  H.  Turner.  It  was  also  in  evidence  that  M. 
H.  Turner  had  been  a  constable  for  twenty  years,  including  the 
time  the  bond  bears  date,  and  entrusted  with  much  business. 
There  was  no  evidence  offered  bv  defendant. 

His  Honor,  among  other  things  not  objecjted  to,  charged  the 
jury,  that  when  the  attesting  witness  to  a  bond  was  dead,  its 
execution  may  be  proved  by  proof  of  the  handwriting  of  the 
subscribing  witness,  but  that  the  jury  must  find  from  all  the 
evidence,  whether  the  defendant  in  fact  executed  said  bond.  The 
defendant  having  argued  to  the  jury,  that  it  was  a  circumstance  of 
suspicion  to  be  weighed  by  them,  that  plaintiff  had  not  showu 
any  transaction  upon  which  the  note  sued  on  could  have  been 
founded,  and  that  no  consideration  had  been  shown  for  the  note, 
the  plaintiff  asked  the  Court  to  charge,  and  the  Court  did  charge, 
that  a  note  under  seal  imports  a  consideration,  and  it  is  not  nee- 
essarv  for  the  holder  of  the  note  to  show  what  was  the  consid- 
eration.     And  on   being  then  asked  by  defendant's  counsel,  in 
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the  presence  of  the  jury,  whether  the  Court  raeaut  by  this  charge 
to  say  mere  proof  of  the  handwriting  of  the  subscribing  witness 
was  sufficient  proof  of  the  execution,  the  Court  replied :  '^  I  do 
not;  and  have  not  said  anything  of  the  sort  to  ttie  jury; 
whether  it  is  sufficient  proof  is  a  questiou  for  the  jury,  and  that 
the  jury  wouhl  consider  ail  the  evidence  and  argument  of  coun- 
sel, and  determine  whether  defendant  did  execute  said  note  or 
not,  by  making  his  mark  to  the  same." 

Defendant  moved  for  a  new  trial  for  error  in  the  charge,  as 
given  above,  and  also  upon  the  ground  that  the  jury  had  been 
allowed  to  take  the  bond  with  them  when  they  retired.  The 
plaiutiif's  counsel  during  his  argument  to  the  jury,  asked  if 
there  was  any  objection  to  giving  the  note  to  the  jury,  and  the 
defendant's  counsel  stated  there  was  not,  and  expressly  assented 
thereto.  Thereupon  the  note  was  given  to  the  jury  and  retained 
by  them  until  they  rendered  their  verdict. 

The  jury  returned  a  verdict  in  behalf  of  the  plaintiif,  and 
there  was  a  judgment  in  his  favor.  The  defendant  moved  for  a 
new  trial  upon  the  grounds  of  the  exceptions  taken  on  the  trial. 
His  Honor  refused  the  motion^  and  the  defendant  appealed. 

Mr.  J,  W.  OraAamy  for  the  plaintiff. 
Mr.  John  M.  MoHng,  for  the  defendant. 

Ashe,  J.  (after  stating  the  facts).  The  first  exception  taken 
by  the  defendant,  was  to  tlie  charge  of  the  Court,  that,  when  the 
attesting  witness  to  a  bond  was  dead,  its  execution  may  be  proved 
by  proof  of  the  handwriting  of  the  subscribing  witness,  but  that 
the  jury  must  find  from  all  the  evidence  whether  the  defendant 
in  fact  executed  said  bond.  There  was  no  error  in  this  charge. 
It  is  well  supported  by  authorities.  BlcLck  v.  Wrighiy  9  Ired., 
447;  BumeU  v.  Thompeon,  13  Ired.,  379;  McKinder  v.  Little- 
John,  1  Ired.,  66;   United  States  v.  Lymiy  15  i^eters,  290. 

The  second  exception  was  to  the  instruction  given  by  his  Honor 
to  the  jary,  ''that  a  note  under  seal  imports  a  consideration,  and 
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it  is  not  necessary  fi)r  the  holder  of  the  note  to  show  what  was 
the  consideration."  This  is  such  familiar  elementary  learning 
that  it  is  needless  to  recite  any  authorities. 

The  next  ground  urged  by  the  defendant  for  a  new  trial  was, 
that  the  jury  had  been  allowed  to  take  the  bond  with  them  when 
they  retired.  But  this  ground  is  taken  from  under  the  defend- 
ant by  his  having  not  only  not  objected  to  its  being  given  to  the 
jury,  but  by  expressly  assenting  to  it. 

There  is  no  error,  and  the  judgment  of  the  Superior  Court  is 
affirmed. 

No  error.  Affirmed. 


THOS.  D.  HOLLY  v.  MARTIN  FERRY. 

Undertaking  to  Secure  Costs — Bond. 

1.  In  matters  of  procedure,  it  is  always  best  to  strictly  follow  all  statutory  require- 

ments. 

2.  Where  an  undertaking  to  secure  the  costs  of  the  defendant  is  given  In  the  form 

of  a  bond,  the  seal  does  not  defeat  its  purpose,  and  it  will  be  treat/ed  as  an 
undertaking  under  seal. 

3.  Where  an  undertakiuf;  under  seal  to  secure  the  defendant's  costs,  was  written 

on  the  back  of  the  summons,  but  did  not  specify  the  name  of  either  the  plain- 
tiff or  defendant,  or  the  surety,  it  was  held  to  be  sufficient. 

Civil  action,  heard  by  Avery,  Judge,  at  Spring  Term,  1884, 
of  the  Superior  Court  of  Bertie  county. 

At  the  ap()earanee  term,  the  plaintiff  having  filed  his  com> 
plaint,  the  defendant  moved  to  dismiss  the  action  upon  the  ground 
that  the  plaintiif  had  not  given  an  undertaking  as  required  by 
The  Code,  §209,  which  provides  that,  "  before  issuing  the  sum- 
mons, the  clerk  shall  require  of  the  plaintiff,  either  to  give  an 
undertaking,  with  sufficient  surety,  in  the  sum  of  two  hundred 
dollars,  with  the  condition  that  the  same  shall  be  void,  if  the 
plaintiff  shall  pay  the  defendant  all  such  costs  as  the  defendant 
shall  recover  in  the  action,"  &c. 
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The  plaiDtifi*  insisted  that  he  had  given  a  "bond"  on  the  back, 
or  ontside,  of  the  summons,  which  was  a  substantial  compliance 
with  the  statute,  whereof  the  following  is  a  copy  : 

"  We  acknowledge  oui"selves  bound  unto  defendant  in  this 
action  in  the  sum  of  two  hundred  dollars,  to  be  void,  however, 
if  the  plaintiff  shall  pay  to  the  defendant  all  such  costs  as  the 
defendant  may  recover  of  the  plaintiff  in  this  action. 

"Witness  our  hands  and  seals  this  day  of  ,  A.  D. 

188... 

[Seal]. 
[Seal]. 
(Signed)  J.  B.  Martin,  [Seal]." 

The  Court  held  that  this  writing  was  not  a  substantial  or  any 
compliance  with  the  statute  recited  above,  and  gave  judgment 
dismissing  the  action;  whereupon  the  plaintiff  having  exc!epted, 
appealed  to  this  Court. 

3fr.  R.  B.  Peebles,  for  the  plaintiff. 
Mr.  W,  D.  Pruden,  for  the  defendant. 

Merrimon,  J.  (after  stating  the  facts).  The  clerk  ought  to 
have  required,  and  the  plaintiff  ought  to  have  given,  a  formal 
undertaking  as  required  by  the  statute.  Indeed,  it  is  more 
orderly,  better  and  safer,  in  all  cases  to  observe  strictly  statutory 
requirements  in  matters  of  prot^edure.  A  contrary  course  never 
fails  to  result  in  irregular  and  confused  practice,  and  is  attended 
in  almost  every  case  with  more  or  less  hazard  to  litigants. 

The  bond  written  on  the  summons  in  this  case,  is  certainly 
informal,  and  in  some  respects  not  very  definite  and  certain,  but 
taking  it  in  connection  with  the  summons,  its  purpose  as  indi- 
cated by  its  terms,  and  applying  it  as  contemplated  by  the  statute, 
we  think  it  ought  to  be  treated  as  in  effect  a  sufficient  under- 
taking.    Although  in  form  a  bond,  the  law  determines  its  nature 
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and  effect,  and  treats  it  as  an  undertaking  under  seal.  The  seal 
does  not  defeat  its  purpc)s<*.  The  clerk  and  the  obligee  intended 
it  to  be  taken  with,  and  as  part  of  the  summons,  and  by  rea- 
sonable, just  and  almost  necessary  implication,  the  words  "  rie- 
fendant''  and  **  plaintiff*"  employed  in  it,  mean,  and  were  in- 
tended to  mean,  the  persons  mentione<l  in  the  summons  by  nanK 
as  such,  and  as  certainly  as  if  they  had  been  mentioned  by  their 
names  respectively  in  the  body  of  the  bond.  The  sunj  of  money 
mentioned  in,  and  the  condition  of,  the  bond,  are  such  as  the 
law  requires,  and  it  must  be  treated  as  a  sufficient  undertaking. 

There  is  error.  Let  this  opinion  be  certified  to  the  Suj>erior 
Court  according  to  law.     It  i8  ho  ordered. 

Error.  Reversed. 


ALICE  JONES  and  others  v.  JOHN  DESERN  and  others. 

Partition — Practice  in  Special  Proceeding, 

1.  When  an  issue  of  law  is  joined  in  a  special  proceeding,  it  is  the  duty  of  the 

Clerk  to  transmit  it  to  the  Judge  for  his  decision. 

2.  It  is  the  duty  of  the  Judge  to  decide  the  question  thus  presented,  and  to  trans- 

mit his  decision  in  writing  to  the  Clerk,  who  will  then  proceed  with  the  spe- 
cial proceeding  according  to  law. 

8.  It  is  irregular  for  the  Judge  in  making  his  decision  to  order  the  Clerk  to  place 
the  proceeding  on  the  docket  of  the  regular  term  for  trial — it  being  the  duty 
of  the  Clerk  to  do  this  without  such  order  when  an  issue  of  fact  is  joined. 

4.  When  an  issue  of  fact  is  joined  In  such  proceeding,  or  issues  of  both  fact  and 

law,  it  is  the  duty  of  the  Clerk  to  place  the  pro(;eeding  on  the  docket  of  the 
trial  term,  for  trial. 

5.  When  the  issues  of  both  fact  and  law  are  decided,  the  Clerk  proceeds  to  g:ive 

all  other  orders  and  judgments  as  and  for  the  Court,  these  orders  and  judg- 
ments being  regarded  as  made  by  the  Court  through  its  proper  officer. 

{Brittain  v.  MtUl,  91  N.  C,  498;  Wharton  v.   Wtikeraon,  92  N.  C,  407;  TiUett  v. 
Aydletty  93  N.  C,  15;  Taylor  v.  BoHic,  lb.,  415,  cited  and  approved). 
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Special  proceeding  for  the  partition  of  land,  heard  on  ap- 
peal from  the  Clerk,  by  Gilnier^  Judge,  at  January  Special  Term, 
1886,  of  Durham  Superior  Court. 

The  facts  are  set  out  in  the  opinion. 

The  defendants  appealed. 

Mr.  W.   W.  Fuller,  for  the  plaintiffs. 
Mr.  R.  (\  Stnulwick,  for  the  defendants. 

Merrimon,  J.  On  the  15th  day  of  April,  1885,  the  plain- 
tiffs l)e^.iii  this  speeijil  priK^eeding  in  the  Superior  Court  of  the 
county  of  Durham,  by  sunimons  returnable  on  th>-  27ih  day  of 
the  same  month.  On  the  last  named  day  they  filed  their  petition, 
in  which  they  allege<l  thai  they  were  tenants  in  common  with 
the  defendants,  of  the  lands  described  therein,  and  demanded 
judgment  that  the  same  be  partitioned  amoug  such  tenants  ac- 
cording to  law,  &c. 

On  the  same  day  the  defendants-  filed  their  answer  to  the 
petition,  in  which  they  alleged  that  then,  and  at  and  before  the 
bringing  of  the  special  proceeding,  there  was  another  action  in 
the  same  court  "pending  between  the  same  parties  for  the  same 
cause,  to- wit,  the  recovery  of  the  alleged  interest  of  the  said 
Alice  Jones  in  and  to  the  lands  described  in  the  petition,"  and 
they  demanded  "judgment  of  the  summons  and  petition  herein, 
that  the  same  may  be  quashed." 

Thereupon  the  plaintiffs  moved  "  to  strike  out  the  answer  of 
defendants  as  frivolous,  irrelevant  and  sham,  and  moreover,  for 
judgment  for  want  of  an  answer  and  by  default." 

The  record  is  imperfect,  and  it  does  not  certainly  appear 
whether  the  Clerk  of  the  Court  allowed  or  disallowed  the  last 
mentioned  moticm;  but  it  seems  that  there  was  a  decision  one 
way  or  the  other,  and  an  appeal  to  the  Judge,  as  allowed  by 
The  Code,  §252;  for  on  the  19th  day  of  May,  1885,  the  Judge, 
at  Chambers,  made  a  decision,  of  which  the  following  is  a  copy : 
"  Upon  consideration  of  the  foregoing  case,  it  is  adjudged  that 
3 


34  IN  THE  SUPREME  COURT. 


Jones  v.  Dbbbrm. 


the  motion  of  the  plaintiff  he  denied,  and  that  the  clerk  do  place 
this  cause  upon  the  civil  issue  docket."  The  last  clause  of  the 
order  was  scarcely  regular,  for  the  Judge  is  required  hy  The 
Code,  §255,  simply  to  transmit  "  his  decision  in  writing,  endorsed 
on,  or  attached  to  the  record,  to  the  clerk  of  the  court,  who  shall," 
&c. ;  but  the  Judge,  no  doubt,  seeing^  that  issues  of  law  an<i  fact 
were  raised  by  the  pleadings,  made  the  order  that  the  case  l>e 
transferred  to  the  civil  issue  dcwket,  as  the  Clerk  is  require<l  to  do 
in  such  case,  by  the  last  clause  of  The  Code,  §256. 

Afterwards,  at  the  special  term  of  the  court,  held  in  January, 
1886,  the  case  having  been  placed  on  the  civil  issue  .docket,  "it 
was  agreed  by  the  parties  that  his  Houor  should  try  all  issues  of 
law  an<l  fact  arising  on  the  pleadings,  and  render  his  judgment 
accordingly." 

The  only  issues  of  law  and  fact  presented  by  the  pleadings, 
were  those  as  to  the  alleged  pendency  of  another  action  between 
the  same  parties  and  for  the  same  cause  of  action.  As  to  these, 
the  Court  found  that  another  action  had  been  pending  in  the 
same  Court,  but  did  not  find  what  was  its  nature  aud  purpose, 
and  found  further,  that  the  plaintiff  in  it  had  taken  a  fion-suit 
after  this  proceeding  was  begun.  The  Court  further  proceeded 
to  hear  the  petition  upon  the  merits,  found  the  facts  summarily, 
applie<l  the  law,  declared  the  rights  of  the  parties,  and  made  an 
order  appointing  commissioners  to  partition  the  land,  make  re- 
port, <tc.     The  defendants  excepted  and  appealed. 

It  will  be  observed  that  the  agreement  of  the  parties  was  that 
the  Judge  should  try  the  issues  of  fact  and  law  presented  by  the  j 
pleadings.  The  only  issue  of  fact  was,  as  to  the  pendency  of  an- 
other action  between  the  same  parties  and  for  the  same  purpose, 
and  issues  of  law  arising  upon,  and  incident  to  the  trial  of  the 
same.  When  the  Judge,  under  the  agreement,  made  his  find- 
ings upon  the  issues  of  fact  and  law,  at  once,  and  without  any 
order  directing  him  to  do  so,  the  Clerk  should  have  entered  such 
findings,  and  proceeded  in  the  special  pmceeding  to  do  such 
things,  and  make  such  orders  and  judgments  as  the  law  required 
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to  be  done  in  such  a  case,  as  and  for  the  Court.  If  the  Judge 
found  that  no  such  action,  as  that  alleged  in  the  answer,  was 
pending,  and  he  decided  the  questions  of  law  adverse  to  the 
defendants,  and  the  latter  desired  to  amend  their  answer  and 
make  further  defence,  the  Clerk  might,  for  just  cause,  have 
allowed  them  to  do  so,  as  allowed  by  The  Code,  §251 ;  and  if 
Issues  of  fact  and  law  should  be  raised  by  such  ameuded  answer 
these  would  l)e  tried  before  the  Judge  at  the  ensuing  term  of  the 
Court;  and  if  the  Clerk  should  decide'  a  question  of  law,  and 
either  party  should  be  dissatisfied,  he  might  ap[)eal  to  the  Judge 
at  Chambers.  Briiiain  v.  Mull,  91  N.  C,  498  ;  Wharton  v. 
WUkerson,  92  N.  C,  407;  Tillett  v.  Aydlett,  93  N.  C,  15;  Tay- 
lor v.  BostiCf  Ibid,,  415. 

It  should  be  remembered,  that  the  Clerk  represents  and  acts 
for  the  Court,  "unless  otherwise  specially  stated,  or  unless  refer- 
ence is  made  to  a  regular  term  of  the  Court,  iu  which  case  the 
Judge  alone  is  meant."     The  Code,  §132. 

The  Code,  §251,  provides  that  "the  Clerk  of  the  Superior 
Court  shall  have  jurisdiction  to  hear  and  decide  all  questions  of 
practice  and  procedure  in  this  Court,  and  all  other  matters 
whereof  jurisdiction  is  given  to  the  Superior  Court,  unless  the 
Judge  of  said  Court,  or  the  Court  at  a  regular  term  thereof,  be 
expressly  referred  to." 

So  that,  at  first,  under  the  Code  of  Civil  Procedure,  the  ()lead- 
ings  in  all  cases  were  made  up  before,  and  under  the  supervision 
of  the  Clerk,  and  he  could  make  all  orders  and  judgments  in  the 
coui'se  of  the  action  or  proceeding,  except  in  such  resf)€cts  as  the 
statute  might  specially  require  the  Judge  himself  to  act,  or  that 
the  action  be  taken  in  term  time.  The  Clerk  was  required  to 
act  as  and  for,  and  in  the  place  of,  the  Court,  and  his  action 
stood  as  that  of  the  Court,  unless,  in  cavse  a  party  dissatisfied 
with  his  decision  should  appeal  to  the  Judge,  and  then  the  Judge 
would  decide  the  question  presented  by  the  appeal  and  his  action 
would  prevail. 
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But  the  statute  (Act  1870-71,  ch.  42,  Bat.  Rev.,  ch.  18),  re- 
quired that  **a//  civil  cictionit"  should  be  brought  to  aud  eun- 
ducted  in  tenn  time;  so  that  the  Clerk  d«>es  not  now  generally 
superintend  the  pleadings  and  practice,  and  make  ordei*s  and 
judgments  in  ^^ civil  actions" 

These  statutory  regulations  do  not,  however,  apply  to  special 
proceedingSy  aud  the  Clerk  of  the  Court  represents  the  Court  iu 
them,  as  he  did  before  thr  act  suspending  the  Code  of  Civil 
Procedure  in  certain  respects  was  passed,  except  as  his  authority 
may  have  been  modified  or  afl'ected  in  some  particular  respect  by 
subsequent  statute. 

Now,  the  procedure  to  obtain  partition,  dower  and  the  like,  is 
by  '^ special  proceeding"  in  the  *' Superior  Court,"  and  therefore, 
the  Cleik  acts,  as  and  for  the  court,  in  superintending  the  plead- 
ings, practice  and  procedure,  and  in  making  all  proper  orders 
and  judgments  therein,  unless  his  action  shall  be  reversed  or 
modified  by  the  Judge  upon  appeal.  Issues  of  fact  arising  in  the 
proceedings,  are  to  be  tried  before  the  Judge  in  term  time,  hut 
when,  and  as  soon  as  they  are  tried,  the  Clerk,  and  not  the  Judge, 
proceeds  to  make  further  orders  and  judgments  as  allowed  by 
law,  until  the  proceeding  shall  be  ended,  unless  his  further  action 
shall  be  corrected  upon  appeal. 

It  may  be  suggested,  that  it  would  be  convenient  for  the  Judge 
•to  proceed  to  hear  and  determine  the  proceeding  upon  its  whole 
merits,  when  it  comes  before  him  for  the  purpose  of  the  trial  of 
issues  of  fact.  And  so  it  might  in  some  cases;  but  the  statute 
provides  otherwise.  Its  purpose  is  to  expedite  the  hearing  and 
determination  of  such  proceedings — they  are  not  to  be  delayed, 
to  be  disposed  of  in  term,  except  in  respect  of  the  trial  of  issues 
of  fact. 

In  the  case  befoi^  us,  the  Judge  in  term  should,  under  the 
agreement  of  cH)unsel,  have  simply  passed  upon  the  single  issue 
of  fact  presented  by  the  pleadings,  and  decided  any  question  of 
law  presented  in  that  respect,  and  thereupon,  without  farther 
order,  the  Clerk  should  have  proceeded   according  to  law   to 
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make  further  orders  and  do  whatever  the  law  allowed  or  required 
ID  that  behalf. 

There  is  error.  To  the  end  that  further  action  may  be  had  in 
the  proceeding  according  to  law,  let  this  opinion  he  certified  to 
the  Superior  Court.     It  is  so  ordered. 

Error.  Reversed. 


CHARLES  E.  MALLETT  v.  CLIFFORD  SIMPSON. 

Corporations — Charters — Power  to  Convey  Land — Ulfra  Vires — 

Statute  of  Limitations. 

1.  Where  the  charter  of  a  corporation  aathorfzee  it  to  purchase  land  for  some 

specified  purpose,  in  the  absence  of  evidence,  it  will  be  presumed  that  any 
land  purchased  by  it,  was  acquired  for  the  purposes  authorized  by  the 
charter. 

2.  Where  the  charter  of  a  railroad  company  authorized  it  to  purchase  land  for  the 

purpose  of  procuring  stone  and  other  material  necessary  for  the  construction 
of  the  road,  or  for  effecting  transpoKation  thereon  ;  It  was  field,  that  the  charter 
authorized  the  purchase  of  land  for  the  purpose  of  gettintr  cross-ties  and 
fire  wood. 

3.  At  common  law,  in  the  absence  of  any  provision  in  the  charter,  a  corporation 

has  the  power  to  acquire  and  hold  real  estate  in  fee.  The  statutes  of  rnort^ 
main  have  never  been  adopted  in  this  State. 

4.  Even  if  a  corporation  Is  forbidden  by  its  charter  to  hold  or  take  a  title  to  real 

estate,  a  conveyance  of  land  to  it  is  not  void.  It  is  valid  until  vacated  by  a 
direct  proceeding  by  the  sovereign,  instituted  for  that  purpose. 

5.  A  break  of  two  or  three  years  in  the  chain  of  possession  for  thirty  years, 

necessary  to  show  title  out  of  the  State,  Is  immaterial. 

(Coviea  v.  HaU,  90  N.  C,  330  ;  Reed  v.  Eamhart,  10  Ired.,  516,  cited  and  approved). 

Civil,  action  to  recover  the  possession  of  land,  tried  before 
Shipp,  Judge,  and  a  jnry,  at  February  Special  Terra,  1885,  of 
Craven  Superior  Court. 

The  plaintiff  introduced  the  following  deeds  in  support  of 
his  title : 
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(1).  A  deed  from  Owen  Chestnut  to  Elijah  HardisoD,  executed 
in  1842. 

(2).  A  deed  from  Elijah  Hardison  to  the  Atlantic  and  North 
Carolina  Railroad  Company,  executed  in  1856. 

(3).  A  dee()  from  said  company  to  George  A.  Davey,  executed 
in  1881. 

(4).  A  deed  from  said  Davey  to  plaint iflT,  executed  in  1881. 

It  was  in  evidence  that  the  defendant  took  possession  of  the 
land  in  controversy  some  three  or  four  months  before  the  action 
was  begun,  and  has  continued  to  hold  possession  ever  since,  and 
that  the  plaintiflF's  deeds  covered  the  same. 

It  was  also  in  evidence  that  Owen  Chestnut  was  in  possession 
of  the  land  in  1833,  and  continued  to  live  on  it  until  he  sold 
to  Elijah  Hardison  in  1842;  that  said  Hardison  was  in  posses- 
sion of  the  land  from  1842  to  1856;  that  he  had  a  hog-pen  on 
the  land,  situated  on  the  line  of  his  land,  that  ran  through  the 
field  of  the  defendant,  which  was  alleged  to  be  on  the  land  of 
the  plaintiff,  and  is  the  subject  of  this  action.  It  was  also  in 
evidence  that  the  railroad  company  was  in  possession  of  the 
premiv^es,  and  from  1856  to  the  time  when  the  plaintiff  went 
into  possession  in  1881,  frequently  cut  wood  and  cross-ties  on 
parts  of  it,  and  that  the  plaintiff  was  in  possession  of  the  land 
from  the  time  of  his  purchase  until  the  defendant  took  posses- 
sion. 

The  defendant  introduced  no  evidence,  except  the  charter  of 
the  Atlantic  and  North  Carolina  Railroad  Company,  with  spe- 
cific reference  to  §23,  and  it  was  admitted  by  the  plaintiff  that 
the  land  in  controversy  was  a  part  of  an  ordinary  plantation, 
and  the  evidence  was,  that  the  railroad  ran  through  it,  but  not 
over  the  locus  in  quo,  and  that  it  was  used  for  no  other  purpose 
by  the  company,  than  for  the  purpose  of  wood  for  fuel  and  cross- 
ties. 

Defendant's  counsel  contended  that  the  railroad  company  was 
incapable  of  taking  or  making  title  to  the  land,  and  that  the 
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title  was  iu  the  heirs  of  Elijah  Hardisou,  he  being  dead.  His 
Honor  ruled  agaiost  the  defendant  and  he  excepted. 

His  Honor  instructed  the  jury,  that  as  it  was  in  evidence  "  that 
Chestnut  was  in  possession  of  the  land  in  1836,  and  afterwards 
until  the  sale  to  Hardison^  and  by  reason  of  other  testimony 
that  possession  in  favor  of  plaintiff'  and  those  under  whom  he 
claimed,  would  begin  to  run  from  1833,  without  color,  in  mak- 
ing out  his  title  by  thirty  years  possession ;  and  a  break  of  two 
or  three  years  in  the  chain  of  continuous  possession  for  thirty 
yeiirs  would  make  no  difference. 

The  jury  returned  a  verdict  in  favor  of  the  plaintiiT  and 
there  was  judgment  acairdingly,  from  which  the  defendant  ap- 
pealed. 

Mr,  C  J/.  Busbety  for  the  plaintiff. 

Mr,  Jno,  Deoereux,  Jr,y  for  the  defendant. 

Ashe,  J.,  (after  stating  the  facts).  The  only  exception  taken 
by  the  defendant  on  the  trial,  was  to  his  Honor's  ruling  ad- 
versely to  his  contention,  that  under  the  23d  section  of  the  Act 
of  Incorporation  (Laws  of  1852,  ch.  136),  the  railroad  company 
was  incapable  of  taking  or  making  title  to  the  land,  and  that 
the  estate  was  in  the  heirs  of  Elijah  Hardison,  who  was  dead. 

The  section  of  the  act  relied  upon  by  the  defendant  as  the 
ground  of  his  exception,  is  as  follows:  ^^That  the  said  company 
may  purchase,  have,  and  hold  in  fee  for  a  term  of  years,  any 
lands,  tenements  or  hereditaments  which  may  be  necessary  for 
said  road  or  the  appurtenances  therefor,  or  for  the  erection  of 
depositories,  store-houses,  houses  for  the  officers,  servants  or 
agents  for  the  company,  or  for  workshops  or  foundries  to  be  used 
for  said  company,  or  for  procuring  stone  or  other  materials  neces- 
sary to  the  construction  of  the  road,  or  for  eflFeclintj  transporta- 
tion thereon,  and  for  no  other  purpose  whatever."  But,  in  con- 
nection with  this  section,  in  ascertaining  the  powers  ccmferred  by 
the  charter  of  the  company,  the  fifth  section  of  the  act  should 
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be  considered,  in  which  it  is  declared  that  the  company  "shall  be 
capable,  in  law  and  equity,  of  purchasing,  holding,  selling,  leas- 
ing and  conveying  estates,  real,  personal  and  mixed,  acquiring 
the  same,  by  gift  or  devise,  so  far  as  shall  be  necessary  for  the 
purpose  embraced  within  the  scope,  object  and  intent  of  this 
charter,  and  no  further."  By  the  charter,  the  corporatic>n  is 
empowered  to  purchase,  hold  and  sell  real  property,  for  the  pur- 
pose of  "proeuHng  atone  or  other  material  necessary  to  the  (^^n- 
gtniction  of  the  road,  or  for  effecting  transportation  thereon"  In 
the  absence  of  any  evidence  with  respect  to  the  use  made  of  the 
land  after  its  purchase  by  the  company,  it  is  to  be  presumed  that 
the  land  purchased  was  acquired  for  the  |)urpose  authorized  by 
the  charter.  The  deed  to  the  company  covered  the  fee,  and  the 
company  had  the  right  to  sell  and  convey  the  same.  This  prin- 
ciple is  announceil  in  the  case  of  Yates  v.  Tan  De  Bogert,  66  X. 
Y.,  526,  in  which  it  is  held,  that  "where  a  railroad  company  is 
authorized  by  its  charter  to  acquire  by  purchase  such  real  estate 
as  may  be  necessary  for  the  construction  of  its  road,  it  will  be 
presumed  that  lands  deeded  to  it,  are  acquired  for  that  purpose. 
By  a  <leed  purporting  to  convey  a  fee,  it  acquires  title  in  fee,  and 
when  the  land  is  no  longer  used  for  its  purpose,  it  has  the  ri^ht 
to  sell  and  convey  the  same." 

But  it  is  not  necessary  that  the  plaintiff  should  resort  to  such 
a  presumption  in  this  wise  in  support  of  his  title  from^the  Rail- 
road Company.  For  it  was  in  evidence  that  the  company  bought 
the  land  in  question  in  1856,  and  held  it  for  twenty-five  years; 
that  its  road  ran  over  the  land,  and  that  it  was  used  by  the  com- 
pany for  the  purpose  of  getting  loood  for  fuel  and  cross-ties. 
These  were  materials,  certainly  essential  to  the  purpose  for  which 
the  company  was  chartered. 

The  cross-ties  were  necessary  to  the  construction  of  the  road, 
and  its  repairs,  and  the  fuel  was  equally  necessary,  after  the  road 
was  constructed,  in  effecting  transportation,  so  that  the  purchase 
of  the  land  by  the  company,  was  strictly  within  the  power  con- 
ferred by  the  charter,  and  having  used  it  for  the  purpose  for 
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which  it  was  purchased,  it  had  the  rijjjlit,  under  the  fifth  section 
of  the  act,  to  sell  it  when  it  was  no  longer  needed  for  that 
purpose. 

But  there  is  another  view  of  the  subject  which  is  fatal  to  the 
contention  of  the  defendant.  Conceding  that  the  Railroad 
Oimpany  had  not  purchased  the  land  in  question,  nor  used  it 
for  the  purpose  contemplated  by  the  charter,  the  deed  from  Har- 
dison  to  it  vested  the  l^al  title,  and  its  right  to  purchase  and 
hold  the  land  could  not  be  collatenilly  af<saiU*d.  No  one  but 
the  State  could  take  advantage  of  the  defect  that  the  purchase 
was  ultra  vires.  This  principle  is  fully  sustained  by  the  authori- 
ties. Like  an  alien  who  is  forbidden  by  the  local  law  to  acquire 
real  estate,  he  may  take  nnd  hold  title  until  "oflBc^e  found.'^ 
Fairfax  Devisees  v.  Hunter^ s  lessees,  7  Cranch,  604. 

At  common  law,  corporations  generally  have  the  legal  capacity 
to  take  a  title  in  fee  to  real  properly.  They  were  prohibited  in 
England  by  the  statutes  of  mortmain,  but  these  statutes  have 
never  lieen  adopted  in  this  State,  so  that  the  common  law  right 
to  take  an  estate  in  fee,  incident  to  a  corporation,  (at  common 
law),  is  unliraite<i,  except  by  its  charter  and  by  statute.  But  the 
authorities  go  to  the  extent,  that  even  when  the  right  to  acquire 
real  property  is  limited  by  the  charter,  and  the  corporation  tran- 
scends it«  |>ower  in  that  respect,  and  for  that  reason  is  incompe- 
tent to  take  title  to  real  estate,  a  conveyance  to  it  is  not  void,  but 
only  the  Sovereign,  (here  the  State),  can  object.  It  is  valid  until 
assailed  in  a  direct  proceeding  instituted  by  the  Sovereign  for 
that  purpose.  Ijtazern  v,  Hilegas,  7  Sargt,  313;  Gonndie  v. 
NorthavUon  Water  Co.,  7  Pa.  St.,  233;  National  Bank  v. 
Whiting^  103  U.  S.,  99;  Angel  &  Ames  on  Corporations, 
§§152-777;  Runyon  v.  Coster,  14  Pet.,  122;  The  Bank  v.  Pox- 
teuux,  3  Rand  (Va.),  136. 

The  case  of  Leazem  v.  Hilegas,  supra,  was  very  similar  to  the 
one  before  us,  in  the  facts  and  the  questions  of  law  involved. 
The  plaintiff  there  claimed  the  land  through  the  Bank  of  North 
America,  by  deeds  of  conveyance  to  and  from  said  Bank.     The 
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Bank  was  restricted  by  its  (diarter  from  purchasing  land  except 
for  certain  purposes,  which  it  had  transcended,  and  the  defend- 
ant contended  that  the  Bank  was  incapable  of  purchasing  and 
alienating  ihe  land.  But  tlie  Court  held,  '4he  Bank  might  take 
independent  of  a  provision  in  the  act  of  incorporation,  and  that 
the  title  of  the  c(>rp<»ration,  like  that  of  an  alien,  would  be  defea- 
sible only  by  the  State.  JSo  one  can  take  advantage  of  the  defeet 
(of  title)  but  the  State." 

In  Illinois  it  was  held,  that  '^  when  a  corporation  was  author- 
ized by  its  charter  to  purchase  real  estate  for  certain  parpose^, 
but  for  no  other,  a  deed  executed  to  it,  by  one  having  cajiacity  to 
convey,  vested  the  title  in  the  corporation,  and  that  such  title 
could  be  assailed  on  the  ground  that  the  purchase  was  uftra  vireSy 
only  by  the  State,  or  by  a  stockholder,  but  not  by  the  grantee." 
Hough  V.  Cook  County  Land  Company,  73  111.,  23. 

The  deduction  from  the  authorities  is,  that  if  the  corporation 
acquired  the  land  for  any  of  the  purposes  authorized  by  the  char- 
ter, its  purchase  and  sale  was  valid  ;  and  if  on  the  other  hand,  it 
transcends  the  authority  conferred  by  the  charier,  its  purchase 
and  sale  would  still  be  valid  against  every  body  except  the  State, 
and  its  title  could  not  be  collaterally  assailed,  as  was  attempted 
in  this  case. 

The  only  other  exception  taken  by  the  appellant,  was  to  that 
part  of  his  Honor's  charge,  in  which  he  held,  that  '*a  break  of 
two  or  three  years  in  the  chain  of  continuous  possession  for  thirty 
vears  would  make  no  difl'erence."  We  are  unable  to  see  from 
the  record,  what  fact  in  the  evidence  called  for  the  remark,  f  *r 
the  possession,  beginning  in  1833,  seems  to  have  been  continuous 
for  more  than  thirty  years;  but  if  there  had  l>een  such  a  break  in 
the  continuity  of  the  possession,  there  would  have  been  no 
error  in  the  instruction,  for  it  is  settled  by  the  decisions  of  this 
Court  in  several  cases.  The  decision  in  Cowlea  v.  Hall,  90  N. 
C,  330,  is  in  strict  conformity  with  the  instruction  given  by  his 
Honor,  and  that  case  was  decided  upon  the  authority  of  Reed  v. 
Earnhart,  10  Ired.,  516,  instead  of  which,  through  some  inad- 
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vertence,  the  case  of  Candler  v.  Lunnford,  4  Dev.  &  Bat.,  407, 
was  cite(iy  which  applied  to  a  different  principle. 

There  is  no  error.  The  judgment  of  the  Superior  Court  is 
affirmed. 

No  error.  Affirmed. 


J.  B.  W.  NOVILLE  V.  LAWRENCE  DEW. 

Claim  and  Delivery — Justice's  Jurisdiction. 

I.  In  actions  ex  contractu,  justices  of  the  peace  have  Jurisdiction,  when  the  sunt 
demanded  does  not  exceed  two  hundred  dollars,  but  in  actions  ex  delicto,  their 
jurisdiction  is  limited  to  cases  wherein  the  value  of  the  property  does  not  ex- 
ceed fifty  dollars. 

3.  Id  actions  before  a  justice  of  the  peace,  if  on  contract,  the  summons  should 
state  the  amount  demanded,  if  for  a  tort,  it  should  state  the  amount  of 
damages  claimed,  and  if  for  the  recovery  of  specific  property,  the  value  of 
the  property,  and  such  statement  in  the  summons  ^ves  the  justice  prima 
facie  jurisdiction. 

3.  It  seems,  that  where  a  plaintiff,  in  an  action  for  a  tort  before  a  justice,  only  de- 

mands damages  to  the  amount  of  fifty  dollars — aud  on  the  trial  it  is  ascer- 
tained that  his  damages  amount  to  more  thau  that  sum,  he  may  remit  the 
excess,  and  thus  give  jurisdiction  to  the  justice. 

4.  Where,  in  an  action  of  claim  and  delivery,  it  appears  that  the  value  of  the 

property  exceeds  fifty  dollars,  it  at  once  oust  the  jurisdiction  of  the  justice, 
and  the  plaintiff  cannot  confer  jurisdiction  by  a  remitter. 

5.  A  judgment  rendered  by  a  justice  of  the  peace  in  an  action  in  which  he  has  no 

jurisdiction,  is  void. 

6.  Where,  in  an  action  of  claim  and  delivery  begun  before  a  justice,  the  jury 

found  the  value  of  the  property  to  be  over  fifty  dollars,  but  that  the  plaintiff 
was  entitled  to  the  possession  ;  It  toae  held,  that  the  justice  had  no  jurisdic- 
tion and  the  action  should  be  dismissed  and  the  property  restored  to  the 
defendant. 

{Allen,  V.  Jackson,  86  N.  C,  321 ;  Dalton  v.  Webster,  82  N.  C,  279;  Haiyer  v.  Davis, 
9  Ired.,  44 ;  Grist  v.  Hodges,  8  Dev.,  198 ;  9bnes  v.  Jones,  8  Dev.,  860 ;  Branch  v. 
Houston,  Busb.,  85 ;  Burroughs  v.  McNeill,  2  Dev.  &  Bat.  Eq.,  297 ;  State  v.  Ben- 
thaU,  82  N.  C,  664 ;  Ftrry  v.  Tupper,  70  N.  C,  638 ;  Manix  v.  Hoxoard,  82  N.  C.,* 
125,  cited  and  approved). 
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Civil  action,  tried  before  Graves^  Jtulge,  and  a  jury,  on 
ap|)eal  from  the  judgment  of  a  justice  of  the  peace,  at  Spring 
Term,  1885,  of  Edgecombe  Superior  Court. 

The  plaiutiif  complains  that  the  defendant  unlawfully  and 
wrongfully  withholds  from  him  a  mule  of  the  value  of  fifty 
dollars. 

The  defendant  denies  the  allegations  of  the  complaint. 

Two  issues  were  submitted  to  the  jury  : 

1st.  Is  the  plaintiff  the  owner  of  the  mule  described  in  the 
complaint  ? 

To  which  they  responded — Yes. 

2nd.  What  is  the  value  of  the  mule? 

To  which  they  respondetl — Seventy-five  ($75)  dollars. 

Upon  hearing  the  testimony  offered  by  both  parties,  the  C-ourt 
finds  the  value  of  the  mule  sued  for  to  l^  seventy-five  ($75) 
dollars. 

Upon  the  return  of  the  verdict  and  the  finding  of  the  Court, 
the  defendant  moved  to  dismiss  plaintiff's  action  and  for  a  writ 
of  restitution  because  of  want  of  jurisdiction  in  the  justice's 
Court. 

The  plaintiff  resisted  the  motion  : 

1st.  Because  it  is  the  value  of  the  mule  demanded  boia  fide^ 
and  not  the  value  found  by  the  jury  that  determines  the  juris- 
diction. 

2nd.  For  that,  as  the  jury  had  found  the  property  to  be  io 
the  plaintiff,  the  defendant  had  no  right  to  an  onler  of  restitu- 
tion. 

His  Honor  sustained  the  motion  of  the  defendant,  and  gave 
judgment  dismissing  the  action,  and  ordered  the  writ  of  restitu- 
tion to  issue. 

From  this  judgment,  the  plaintiff*  appealed. 


Mr,  G,  M.  T,  Fountainey  filed  a  brief  for  the  plaintiff. 
Messrs,  John  L,  Bridgers  and  A,  W,  Hayivood,  for  the  de- 
fendant. 
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Ashe,  J.  (after  stating  the  facts).  We  fiud  no  error  in  the  judg- 
ment of  the  Superior  Court.  There  ia  a  marked  distinction  in 
the  jurisdiction  of  justices  of  the  peace  in  actions  ex  contractu  and 
ex  delicto.  In  both  (;ases,  their  jurisdiction  is  limited  and  defined 
by  the  Constitution.  By  Art.  4,  §27,  jurisdiction  is  given  to 
them  of  all  civil  actions  founded  on  contract,  wherein  the  sum 
demajided shsll  not  exceed  two  hundred  dollars,  "  and  the  General 
Assembly  may  give  to  justices  of  the  peace  jurisdiction  of  other 
civil  actions,  wherein  the  valae  of  the  property  in  controversy  does 
not  exireed  fifty  dollars;"  and  the  General  Assembly,  in  the  ex- 
ercise of  this  power,  have  enacted  that  '*  just  ices  of  the  peace  shall 
have  concurrent  jurisdiction  of  civil  actions  not  founded  on  con- 
tract, wherein  the  value  of  the  property  in  controversy  does  not 
exceed  fifty  dollars."     The  Code,  §887. 

In  the  one  case  it  is  the  sum  demanded,  and  in  the  other  the 
v<due  of  the  property  sued  for,  that  constitutes  the  criterion  by 
which  the  jurisdiction  is  to  be  determined.  In  either  case,  the 
amount  of  the  sum  demanded,  or  the  value  of  the  property  sued 
for,  must  be  stated  in  the  summons.  The  CckIc,  §832,  Allen  v. 
Jackson,  86  N.  C,  321. 

Where  the  action  is  for  a  tort,  the  summons  should  contain 
the  amount  of  damage  claimed,  not  exceeding  fifty  dollars,  and 
if  for  the  recovery  of  specific  property,  for  instance  by  claim  and 
delivery,  the  value  of  the  pro|>erty,  not  exceeding  that  amount, 
should  be  set  forth  in  the  summons.  It  is  the  sum  demanded,  or 
the  damages  claimed,  or  the  value  of  the  property  sought  to  be 
recovered,  as  set  forth  in  the  summons  within  the  prescribed 
limitations,  that  prima  fade  gives  jurisdiction  to  a  justice  over 
the  cause  of  action.  To  this  an  exception  is  made,  when  the 
action  is  on  contract,  and  the  sum  demanded  exceeds  two  hun- 
dred dollars,  and  the  plaintiff  shall  remit  the  excess  of  principal 
above  two  hundred  dollars,  with  interest  on  the  said  excess,  and 
shall,  at  the  time  of  filing  his  complaint,  direct  the  justice  to 
make  an  entry  to  that  effect.  The  Code,  §836 ;  Dalion  v.  Web- 
ster, 82  N.  C,  279. 
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But  this  section  does  not  embrace  actions  for  torts.  Yet  we 
do  not  see  why  in  the  action  for  a  tort,  when  damages  are  claimed, 
the  case  does  not  come  within  the  spirit  of  the  act,  to  the  extent, 
that  when  the  plaintiff,  in  his  summons  and  complaint,  only 
claims  damages  to  an  amount  not  exceeding  fifty  dollars,  and  on 
the  trial  it  is  ascertained  that  his  damages  amount  to  more  thao 
that  sum,  he  may  not  remit  all  the  excess  over  the  amount  claimed 
in  his  summons,  and  have  judgment  for  that  amount.  In  the  case 
of  Harper  v.  Davis,  9  Ired.,  44,  when  the  damages  were  assessed 
by  the  jury  to  an  amount  greater  than  that  demanded  in  the  war- 
rant, the  plaintiff  was  allowed,  in  this  Court,  to  remit  the  excess 
and  have  judgment  for  the  amount  demanded  in  the  warrant,  the 
case  having  been  commenced  before  a  justice  of  the  |)eace.  See 
also  Gi^st  v.  Hodges,  3  Dev.,  198.  But  this  point  is  not  pre- 
sented by  the  record  for  our  decision. 

Yet,  however  it  may  be,  when  the  action  begun  before  the 
justice  i^  to  recover  damages  arising  from  a  tort,  there  can  be  no 
question,  it  seems  to  us,  that  when  the  action  is  daim  and  deliv- 
ery for  the  recovery  of  specific  property,  as  in  this  case,  and  the 
value  of  the  property  is  found  to  be  more  than  fifty  dollars,  that 
fact  ousts  the  justice  of  jurisdiction.  It  is  not  such  a  cjise,  as 
the  cause  of  action  could  be  brought  within  the  jurisdiction  of  a 
justice,  by  a  remitter,  for  the  plaintiff  must  recover  judgment 
for  the  specific  property,  and  if  its  value  exceeds  fifty  dollars,  the 
justice,  under  the  Constitution,  has  no  jurisdiction,  and  any 
judgment  he  might  render  in  such  a  case  would  be  a  nullity. 
In  Jones  v.  Jones,  3  Dev.,  360,  it  is  held,  that  a  judgment 
rendered  by  a  justice  of  the  peace  for  a  larger  sum  than  he  had 
jurisdiction,  is  void.  And  it  is  held  by  the  Court,  that  when  a 
defect  of  jurisdiction  is  made  to  appear  to  the  Court,  that  it  is 
exercising  a  power  not  granted,  it  ought  to  stay  its  action,  and, 
ex  necessitate,  the  Court  may,  on  plea,  suggestion,  motion,  or  ex 
mero  motu,  when  the  defect  of  jurisdiction  is  apparent,  stop  the 
proceeding.      Branch    v.  Hcruston,   Busb.,    85;    Bun-oughs  v. 
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McNeU.,  2  Dev.  &  Bat.  Eq.,  297 ;  ^aie  v.  Benihall,  82  N.  C, 
664. 

Under  these  authorities  then,  it  was  right  and  proper,  and  the 
duty  of  the  Judge  in  the  Court  below,  when  it  was  found  by  the 
jury  that  the  property  sued  for  was  worth  more  than  fifty  dol- 
lars, to  dismiss  the  action  and  award  to  the  defendant  a  writ  of 
restitution  for  the  mule.  For  it  has  been  decided  by  this  Court, 
that  "whenever  a  party  is  put  out  of  possession  by  process  of 
law,  and  the  priK*eedings  are  adjudged  void,  an  order  for  a  writ 
of  restitution  is  a  part  of  the  judgment."  Perry  v.  Tupper,  li) 
N.  C,  538. 

We  have  not  overlooked  the  fact  that  in  actions  like  this  for 
the  recovery  of  specific  property,  the  judgment  is  in  the  alterna- 
tive, like  that  in  the  old  action  of  detinue,  "  for  restoring  of  the 
specific  articles  if  to  be  had,  and  if  not,  for  their  value  as 
assessed  by  the  jury."     Manix  v.  Howard^  82  N.  C,  125. 

In  such  a  case  where  the  value  of  the  property  and  jthe  dam- 
ages assessed  amount  to  more  than  fifty  dollars,  there  could  not 
be  a  remitter,  for,  as  the  judgment  must  be  for  the  specific  pro- 
perty if  it  can  be  had,  and  if  it  is  ascertained  to  be  worth  more 
than  fifty  dollars,  the  principle  of  remitter  could  not  apply. 

Our  conclusion  is  there  was  no  error,  and  the  judgment  of  the 
Superior  Court  is  affirmed. 

No  error.  Affirmed. 


JOHN  W.  PATE  V.  LUCY  8.  TURNER. 

(Mlusion — Estoppel — Evidence — Landlord  and  Tenant 

I.  The  rule  is  well  settled  that  one  who  obtaiDS  possession  of  land  under  a  con- 
tract of  lease,  must  restore  the  possession  to  him  who  gave  it  before  he  will 
be  permitted  to  deny  the  lessor's  title,  unless  he  be  evicted  by  due  process 
of  law  or  compelled  to  yield  to  a  paramount  title,  and  afterwards  let  into 
poseession  by  a  new  and  distinct  title  of  a  new  landlord,  and  this  bona  fide. 
The  rule  extends  to  the  assignees  of  the  term. 
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2.  Where  it  appeared  that  the  title  to  the  land  iD  controversy  was  in  N,  who  re- 

sided with  the  plaiDtilT,  her  son,  by  whom  her  business  was  managed:  that 
the  defendant  entered  under  a  lease  made  with  son,  in  which  no  reference 
was  made  to  the  mother,  and  the  rents  were  paid  to  him;  Hdd^  that  these 
facts  created  no  presumption  that  the  lease  was  made  on  behalf  of  the  mother, 
and  that  they  furnished  some  evidence  that  it  was  made  in  the  name  and  far 
the  benefit  of  the  plaintiff. 

3.  The  defendant  having  entered  as  the  tenant  of  the  plaintiff,  pending  an  action 

by  the  latter  to  recover  possession,  the  counsel  for  the  defendant  recovered 
judgment  by  default  against  his  client  for  the  possession  of  ihe  same  land, 
issued  a  writ  of  possession,  under  which  the  defendant  was  put  oflf  the 
premises,  but  her  property  sutTered  to  remain,  and  she  immediately  attorned 
and  re-entered  as  the  tenant  of  her  said  counsel ;  Uddj  that  these  facts 
furnished  some  evidence  of  a  collusive  eviction  for  the  purpose  of  defeaUog 
the  plaintitl's  recovery. 

(Yarborovgh  v.  HarrU^  3  Dev.,  40;  Bttswell  v.  Roberta^  4  Dev.,  81;  Luntsford  v. 
Alexander,  4  D.  cV:  B.,  40  ;  CaUender  v.  Sherrnan,  5  Ired.,  711  ;  Freeman  v.  Hwth^ 
13  Ired.,  498;  GUliatn  v.  Moore,  Busb.,  95;  Turner  v.  Laws,  66  N.  C,  418,  and 
Davis  V.  DavU,  83  N.  C,  71,  cited  and  approved). 


Civil,  action  tried  before  Gudt/eVy  Judge,  at  Fall  Term, 
1884,  of  Northampton  Superior  Court. 

The  suit  was  beguu  on  October  31, 1870,  and  is  for  the  recovery 
of  the  tract  of  land  described  in  the  complaint,  which  formerly 
belonged  to  one  Burwell  Pate.  He  died  in  186 J,  leaving  a 
widow  and  two  children  who  are  the  parties  litigant  in  the  ac- 
tion. In  deducing  title,  the  plaintiff,  who  administered  on  the 
estate  of  his  intestate  father,  offered  in  evidence  the  record  of 
proceedings  instituted  by  himself  for  license  to  sell  the  descended 
lands,  and  convert  them  into  assets,  under  and  in  pursuance  of 
which  he  sold  and  executtd  a  deed  for  the  tract  in  dispute,  to 
the  said  Nancy,  the  purchaser.  He  next  produced  a  deed  from 
her  to  himself,  bearing  date  April  23,  1862,  wherein  a  life  estate 
is  reserved,  and  his  own  deed  executed  to  her,  and  reconveying 
the  premises  on  February  28,  1888.  The  said  Nancy  died  io 
1870,  and  by  her  will  devised  all  her  real  estate  to  the  plaintiff. 
The  proceedings  for  the  conversion  of  the  lands  into  assets  were 
ruled  out  as  insufficient  to  divest  the  title  acquired  by  descent 

To  estop  the  defendant  from  controverting  the  plaintiff's  title, 
he  introduced  evidence  to  show  a  renting  from  him  of  the  prem- 
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ises  by  one  Gray  in  December,  1868,  for  one  year,  under  which 
the  defendant  and  her  husband,  then  living,  were  let  into  the 
possession,  and  that  upon  his  death  during  the  lease,  in  1869, 
the  defendant  continued  in  the  occupation  of  the  land. 

In  November,  1875,  R.  B.  Peebles,  claiming  the  land,  com- 
menced an  action  against  the  defendant  and  the  plaintiff  to  re- 
cover possession,  and  at  Spring  Term,  1876,  obtained  judgment 
by  default  against  both  for  want  of  an  answer.  This  judgment 
was  afterwards,  by  consent,  set  aside  as  to  the  plaintiff,  who  then 
put  in  his  answer,  in  which  he  denies  the  plaintiff's  title,  and 
also  his  own  possession.  At  Fall  Terra,  1879,  the  cause  came 
on  for  trial  between  these  parties,  and  the  plaintiff  in  that  action, 
finding  that  he  could  not  prove  the  possession  as  to  the  present 
plaintiff,  entered  a  nol.  pros,  as  to  him,  leaving  the  judgment  in 
force  against  the  present  defendant.  He  then  sued  out  a  writ 
of  possession,  upon  which  the  sheriff  made  return  that  he  had 
put  her  out  of,  and  said  Peebles  in  possession  of,  the  premises.  The 
bona  fide%  of  this  action  being  controverted,  the  testimony  on  the 
subject  was  in  substance  this  :  The  defendant  Lucy  stated  that, 
after  being  told  by  the  sheriff  that  he  had  come  to  remove  her 
from  the  land,  and  she  must  go  out  into  the  public  road,  which 
she  did,  and  she  then  made  the  contract  and  re-entered,  not  bein^ 
angry  at  what  was  going  on. 

James  A.  Parker,  the  acting  deputy  of  the  sheriff  in  execu- 
ting the  writ,  testified  to  his  taking  her  to  the  road,  and  there 
delivering  possession  to  the  agent  of  R.  B.  Peebles, and  to  her  rent- 
ing the  premises,  which  he  thinks  took  place  in  the  house ;  that 
while  passing  out  the  defendant  remarked,  ^'that  Capt.  Peebles 
(referring  to  the  recovering  plaintiff)  was  her  friend,  and  she 
did  not  think  he  would  do  her  any  harm  " — nor  did  she  show 
any  anger  while  the  removal  was  going  on. 

E.  J.  Peebles,  the  agept,  testified  to  the  same  facts  about  the 

execution  of  the  writ,  and  the  renting  by  him  on  behalf  of  his 

principal,  who  had  directed  him  to  receive  possession  from  the 

officer^  and  then  to  rent  to  the  defendant,  and  if  she  would  not 
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rent,  then  to  some  other  person  ;  that  he  returned  with  her  tl 
the  house  and  there  they  made  the  contract ;  and  that  her  good| 
were  not  removed,  but  remained  in  the  house. 

R.  B.  Peebles  testified,  that  the  action  of  ejectment  was  prog^ 
ecuted  in  good  faith,  in  order  that  the  title  might  be  adjudicated, 
and  he  consented  to  the  not.  pros,  as  to  the  said  John  W.  Pate, 
because  he  denied  his  possession,  and  witness  was  unable  to  prove 
the  fact;  that  he  received  a  bale  of  cotton  for  rent ;  that  he  has 
been  counsel  for  defendant  in  this  action  from  its  inception  ;  that 
he  has  had  no  communication  with  the  defendant  in  regard  tf» 
the  eviction  or  renting,  other  than  as  testified  through  his  agent. 

Reconls  were  produced  to  show  that  the  said   R.  B.  Peebles 
derived  his  title  to  the  land  under  an  execution  sale  against  the 
plaintiflT  which  wsls  ino|>erative,  his  estate  having  been  pre viouslv 
dive«ited  by  a  sale  under  execution  issued  upon  the  same  judg- 
ment, and  the  pro(?ee<^ls  of  which,  less  the  costs,  had  been  received 
by  him  as  attorney  of  the  plaintiff  in  that  suit,  in  part  discharge 
of  the  judgment  debt,  from  the  sheriff.     The  record  was  to  this 
effect:     The  judgment   was  rendered   at  Fall  Term,   1862,  in 
favor  of  Mary  E.  Phillips  against  said   John  W.  Pate,  admin- 
istrator of   Burwell  Pate,   N.  Harris,  and    Henry  Pate,  upun 
which  executions  issued  to  the  sherifi'and  he  made  return  of  no 
property  to  be  found.     Thereupon  process  was  issued  against 
said  John  W.  Pate,  to  subject  his  own  estate  to  the  payment  of 
said  moneys,  in  pursuance  of  which  judgment,  directing  execu- 
tion  to   issue  (le  bonis  propriis  against    said   Pate,   at   Special 
January  Term,  1873,  of  the  Superior  Court  of  NorthamptoD, 
and  such  execution  accordingly  issued.     By  virtue  of  this  writ, 
the  estate  of  said  Pate  in  the  tract,  and  in  another  sold  at  the 
same  time,  were  sold  at  public  sale,  and  bought  by  William  T. 
Stephenson  for  two  hundred  and   twenty-two  dollars,  of  which, 
after  retaining  the  costs,  the  residue,  one  hundred  and  sixty-eight 
dollars,  were  applied  to  the  debt,  and  paid  over  to  said  Peebles, 
attorney  for  one  Long,  to  whom  the  judgment  had  been  assigned, 
as  appears  in  the  sheriflF's  return  and   the  attorney's  receipt  on 
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the  writ  The  sheriff  accordingly,  on  the  same  day,  conveyed 
the  two  tracts  to  the  purchaser. 

On  June  8, 1874,  another  execution  was  sued  out  on  the  same 
judgment,  with  the  endorsements  entered  upon  that  by  virtue  of 
which  the  previous  sale  was  made,  and  the  tracts  again  exposed 
to  sale  by  the  sheriff,  when  said  Peebles  became  the  purchaser  of 
both  tracts  at  the  price  of  five  dollars  for  each. 

A  record  was  also  produced  showing  that  an  action  was  begun 
September  21,  1880,  by  Henrietta  Pate,  wife  of  John  W.  Pate, 
whom  she  married  in  1858,  and  by  whom  she  had  four  children, 
against  the  heirs-at-law  of  said  William  T.  Stephenson,  to  en- 
force specific  performance  of  an  alleged  agreement  between  her 
and  the  intestate  purchaser  Stephenson,  by  which  he  agreed  that 
if  she  would  pay  off  a  certain  debt,  he  would  convey  the  tracts 
to  her,  and  in  which  she  alleges  full  performance;  and  such 
proceedings  were  had  in  the  cause,  that  at  Spring  Term,  1881,  a 
decree  was  entered  declaring  the  facts  and  the  said  Henrietta's 
title  to  the  land,  and  directing  a  conveyance  in  fee  to  be  made 
to  her,  and  appointing  a  commissioner  to  execute  a  deed  therefor, 
two  of  the  defendants  being  infants,  but  represented  by  a  guar- 
dian ad  litem. 

These  are  the  material  facts,  extracted  with  no  little  difficulty 
from  the  confused  papers,  in  manuscript,  sent  up. 

The  record  shows  that  three  issues  were  passed  upon  by  the 
jury: 

L  Is  the  plaintiff  the  owner  in  fee  simple  and  entitled  to  the 
immediate  possession  of  the  land  described  in  the  complaint? 

Answer — Yes. 

XL  Is  the  defendant  in  the  wrongful  possession  of  said  land, 
and  does  she  wrongfully  retaiu  the  same  from  the  plaintiff? 

Answer — Yes. 

III.  What  damage  has  the  defendant  sustained  by  such  wrong- 
ful withholding  of  possession  ? 

Answer— From  1870,  $20  per  year,  $280. 
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Tlie  series  of  exceptions  to  the  records  oflFered  in  evidence, 
that  of  the  suit  of  Phillips  vs.  Pate  and  others,  and  that  of 
Henrietta  Pate  v«.  the  heirs-at-law  of  Stephenson,  with  all  the 
proceedings  in  each,  as  well  as  the  deeds  in  furtherance  of  what 
was  done,  is  removed  in  the  direction  to  the  jury  to  discard  them 
from  their  consideration.    • 

The  controversy  seems  to  have  been  mainly  upon  the  question 
whether  the  original  renting,  by  virtue  of  which  the  defendant 
and  her  husband  entered  into  possession,  was  by  the  plaintiff  on 
his  own  behalf,  or  for  his  aged  mother,  to  whom  he  had  conveyed 
the  land,  and  in  whose  business  he  acted  generally  as  her  agent  : 
And  secondly,  whether  the  eviction  and  renting  to  the  defendant 
had  the  eflFect  of  annulling  the  previous  tenancy,  and  denying  the 
plaintiff's  title. 

The  Court  was  asked  by  the  appellant  to  instruct  the  jury  a:^ 
follows : 

I.  The  complaint  alleges  no  tenancy  in  the  defendant's  ocea- 
pation,  and  it  is  not  involved  in  the  controversy.  This  was 
refused. 

II.  If  there  were  such  tenancy,  it  terminated  by  the  evictioo, 
and  the  defendant's  occupation  of  a  new  lease  from  Peebles,  who 
claimed  to  hold  by  title  paramount,  removed  the  estoppel.  Tbis 
instruction  was  given  with  the  additional  words,  "if  bonafidtP 

III.  There  is  no  evidence  that  the  eviction  was  collusive  and 
fraudulent.     Refused. 

IV.  The  plaintiff,  upon  the  evidence,  is  not  entitled  to  re- 
cover.    Refused. 

V.  There  is  no  sufficient  evidence  that  the  defendant  or  her 
husband  rented  from  the  plaintiff  acting  for  himself.     Refused. 

VI.  The  alleged  title  being  in  said  Nancy  at  the  time  of  the 
renting,  and  plaintiff  being  her  general  agent,  the  presumptioD 
is  that  the  lease  was  made  by  him  in  the  exercise  of  his  agency. 
Refused.  Instead,  the  Court  charged  the  jury  that  it  was  for 
them  to  say,  upon  the  evidence,  from  whom  the  land  was  rented 
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by  Gray — whether  from  the  plaintiify  or  his  mother  through 
him. 

VII.  There  is  no  evidence  to  rebut  the  presumption  of  a 
renting  from  the  said  Nancy.     Refused. 

VIII.  The  plaintiff  must  have  title  at  the  time  of  commen- 
cing his  suit,  and  at  the  trial.     Refused. 

IX.  The  evidence  shows  that  the  title  was  not  in  the  plaintiff, 
bat  in  his  wife,  and  the  i&sue  as  to  title  should  be  answered  in 
the  negative.     Refused. 

X.  As  plaintiff  relies  on  his  right  to  possession  upon  his  al- 
lied principal  title,  and  the  evidence  being  that  he  had. none 
such  at  the  commencement  of  the  action  or  time  of  trial,  the 
jury  should  find  the  latter  part  of  the  first  issue  in  the  negative, 
and  respond  to  the  entire  issue — No.     Refused. 

These  rulings  furnish  the  ground  of  the  exceptions  to  the 
refusal  of  instructions  asked. 

The  Court,  withdrawing  the  records  already  referred  to  from 
the  jury  as  irrelevant  and  useless,  proceeded  to  charge  them : 

I.  If  they  should  find  that  Gray  rented  the  land  from  the 
plaintiff  and  not  from  his  mother,  and  leased  the  same  to  the 
husband  of  defendant,  and  they,  in  pursuance  of  the  contract, 
entered  upon  and  occupied  the  land  until  his  death,  and  she  has 
since  remained  there  and  never  surrendered  possession,  she  is 
estopped  from  denying  plaintiff's  title. 

II.  If  the  jury  find  that  the  defendant  was  bona  fide  and 
in  good  faith  evicted  by  the  sheriff  under  the  execution,  she  is 
not  estopped  from  disputing  the  plaintiff's  title,  even  if  the  lease 
was  from  him — but  if  the  eviction  was  not  in  good  faith,  but  a 
mere  contrivance  between  her  and  the  plaintiff  in  the  ejectment 
suit  against  her,  in  order  to  gain  an  advantage  in  this  action,  the 
eviction  amounted  to  nothing,  and  the  estoppel,  arising  from  the 
first  renting,  if  from  the  plaintiff,  would  remain. 

III.  If  the  renting  was  not  from  the  plaintiff,  but  from  said 
Nancy,  no  estoppel  would  be  created,  and  plaintiff  could  not  re- 
cover. 

The  defendant  also  excepted  to  the  charge  as  given. 
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i  verdict  being  for  the  plaintiflT,  aiid  judgment  reodeml 
D,  the  defendant  appealed. 

Br8.  R.  O.  Burton  Jr.,  aud  IViilis  Bagley,  for  the  plaintilT. 
*r«,  W.  H.  Day  and  R.  B.  Peebles,  for  the  defendant. 

TH,  C.  J.  {after  stating  the  facts).  We  find  no  error  m 
■ulings.  ■   The  two  material  questions  of  fact  in  reference 

original  renting,  and  the  attempt  to  change  the  tenancy, 
jnlinue  the  defendant's  possession,  were  for  the  jury  lo 
n,  and  were  properly  left  to  them.  The  transaction  of 
was  with  the  plaintiff  apparently  acting  for  himself,  aud 
ither's  name  was  not  mentioned  in  the  transaction.  So, 
it  was  in  like  manner  paid  to  him,  as  if  he  were  entitled 

This  was  certainly  some  evidence  of  his  personal  relation 
couiraci,  and  its  weight  has  been  passed  on  by  the  jury. 
ps  the  jury  might  have  been  warranted  in  drawing  tbe 
jce  from  the  possession  of  title,  that  the  lease  was  for  the 
,  as  upon  the  evidence  they  are  in  finding  it  to  be  the  per- 
:ransaction  of  the  plaintiff. 
The  nature  and  effect  of  the  eviction  was  also  pro|)erlj'  coni- 

under  resiriclions  to  the  jury,  and  these  instructions  are 
ily  not  unfavoratile  to  the  defence. 

attorney  who  hud  been  defending  the  action  from  its  be- 
g,  institutes  his  action  for  possession  against  the  defendant, 
e  makes  no  resistance  to  jiidgmeut  as  did  the  other  defead- 
e  present  plaintitf,  as  to  whom  the  nol.  pros,  was  entered, 
anger  was  excited  in  executing  the  process  for  dispoasess- 
r.  She  spoke  of  her  confidence  in  her  attorney's  kind  dis- 
n ;  her  household  goods  were  left  in  the  house  undisturbed 
the  eviction  was  going  on ;  the  defendant  re-enters  under 
contract  with  the  one  who  has  dispossessed  her,  and 
IS  to  set  up  the  new  defence. 

ertainly  uannot  be  contended  that  these  facts  furnish  no 
ce  of  collusion,  that  is,  of  a  course  of  action  which  shall 
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keep  her  iu  possession,  and  enable  her  to  violate  the  well-settled 
rule,  that  a  tenant  obtaining  possession  under  a  contract  of  lease, 
must  restore  the  possession  to  him  who  gave  it  before  she  can  set 
up  title  in  herself  or  in  any  one  else. 

This  is  the  general  rule.  But  if  evicted  by  process  of  law,  or 
yielding  to  the  demand  of  one  who  has  a  paramount  title,  the 
landlord's  action  may  be  resisted  by  showing  the  fact.  But  an 
essential  condition  is  the  existence  of  a  superior  title  in  the  claim- 
ant evicting  or  entering.  Bigelow  on  Est.,  407.  Here  no  proof 
whatever  was  oflFered  of  a  superior  title,  and  n(»  opposition  made 
to  the  judgment.  It  is  in  substance,  a  voluntary  act  of  submis- 
sion to  an  unsustained  demand,  and  can  no  more  remove  the  obli- 
gation to  surrender,  than  the  execution  of  a  deed,  and  recognition 
of  its  efficacy  as  a  protection.  The  rule  which  forbids  a  tenant 
who  has  been  let  in  possession  by  a  contract  of  lease  from  dis- 
puting the  landlord's  title  without  restoring  the  possession  after 
the  termination  of  his  lease,  ''is  founded,"  in  the  words  of  Hen- 
derson, Chief- Justice,  *'on  high  grounds  of  morality  and  good 
faith,  and  at  all  times  ought  to  be  rigidly  adhered  to,  where  cir- 
cumstances require  its  application."  Yarborough  v.  Harris,  3 
Dev.,  40,  and  this  is  repeated  by  Ruffin,  Chief-Justice,  in  Bur- 
well  V.  Roberta,  4  Dev.,  81. 

The  rule  applies  with  equal  force  to  a  lessee's  assignee  or  under 
tenant.  Lunsford  v.  Alexander,  4  Dev.  &  Bat.,  40;  CaUender 
V.  Sherman,  5  Ired.,  711. 

A  lessee  cannot  deny  his  lessor's  title,  until  discharged  from  the 
estoppel,  by  yielding  up  passession  to  the  lessor;  nor  will  his 
acceptance  of  a  lease  from  another  lessor  enable  him  to  do  st), 
Freeman  v.  Heath,  13  Ired.,  498,  unless  when  he  has  been 
evicted  and  afterwards  let  in  possession  by  a  new  and  distinct 
title  of  a  new  landlord,  and  this  bona  fide.  Gilliam  v.  Byrd, 
Busb.,  95. 

An  exception  to  the  rule  is,  that  where  a  lessee  could  have  ^one 
into  equity  and  obtained  an  injunction  against  being  turned  out 
of  possession,  u[)on  some  equitable  grounds.     He  may  now  set 


IN  THE  SUPREME  COURT. 


this  eqitit)'  up  in  an  action  hy  tiie  laniJInrd.  Turner  v.  Loite, 
66  iN.  C,  413;  DavU  v.  DaiHa,  83  N.  C,  71. 

While,  therefore,  we  find  no  error  in  the  ruling;,  ii  would  be 
obviously  unjust  to  give  a  oonclusive  effect  to  a  finding  and 
judgment,  that  title  is  in  the  plaintiff,  which,  as  rea  adjudicata, 
would  preclude  all  future  inquiry  into  the  title,  when  theresultis 
produced  by  an  estoppel,  which  only  prevents  a  retaining  nf  the 
tenant's  possession.  Upon  the  admitted  evidence  in  this  caee,  the 
moiety  in  the  land  descending  to  the  defendant  as  one  of  two 
heirg-at-law  as  co-tenant,  the  plaintiff,  incurs  the  disability 
of  coulesiing  his  claim  of  ownership  upon  a  technical  rule 
growing  nut  of  her  husl)and's  lease  and  acquirement  of  the  pos- 
session— continuing  in  consequence  nf  her  continuance  in  occu- 
pancy. In  this  case  the  verdict  rests  wholly  upon  the  estoppel, 
and  the  judgment,  without  finally  determining  the  title,  should 
lie  raei-ely  for  the  recovery  of  |M)ssesaion  and  damages,  leaving 
the  defendant  free  hereafter  to  assert  and  maintain  her  own 
title. 

The  judgment  thus  nxxlified  must  l>e  atlirmed. 

No  error.  Affirmed. 


WM.   IL  HKJHES,  ExV  of  SAMUEL  CALVERT,  v.   F.  L.   BODGES. 

Ckivmt —  ICi// — Execiilar — Parliea-Sitppfemenial  Complaint— 
Moiigage — Irregular  Jwfgmtnit — Prnnecution  Bond. 

].  TLe  fllioe  of  acftveftl  to  the  probate  o(  a  wtll,  does  not  prevent  the  exeealor, 
upan  i^itin);  tbf  bondx  presorlbed  by  tbe  statate,  fmm  proceedlaft  in  the  col- 
lection  of  debt*  due  tbe  testator.    The  Code,  «<j8158,  2159,  2160. 

3.  An  ohjectlon  that  one  who  haa  been  permitted  l«  become  a  party  plalDtllT 
upou  aiiHK  a  proeeculioD  bond,  baa  Dot  compiled  with  the  coodltloD,  cotim 
too  late  after  the  amendment  baa  beeo  made  and  supplemental  complaint 
filed.  The  execution  of  auch  bond  Is  an  Incidental  and  not  an  eueuUsl  coo- 
•lltion  of  the  order. 
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3.  A  Supplemental  CompIalDt,  or  Answer,  Is  required  from  new  parties  only  when 

the  previous  record  of  the  cause  does  not  show  how  they  are  connected  with 
the  controversy  or  interested  in  its  result ;  but  where  the  death  of  the  origi- 
nal party  and  the  relationship  of  the  new  parties  to  him  are  ascertained, 
there  seems  to  be  no  necessity  for  supplemental  pieadings. 

4.  A  decree  of  foreclosure  of  mortgagee  made  before  all  the  heirs-at-law  of  the 

mortgagee,  who  had  been  declared  **  necessary  parties,^*  were  made  parties 
of  record.  Is  irregular  and  will  be  set  aside  upon  proper  application. 

{Syme  v.  Broughton,  86  N.  C,  153:  H<»kin  v.  MUUr,  2  Dev.,  960;  Speneer  v.  Co- 
Aoofi,  1  Dev.  &  Bat.,  27 :  Fast  v.  Building  AsaoeiatUm,  91  N.  C,  55 ;  Bell  v.  Oun- 
inghank,  81  N.  C,  83,  and  Hughes  v.  McNider,  90  N.  C,  1M8,  cited  and  approved). 

This  actioD,  began  in  June,  1879,  by  the  plaintiff  testator,  is 
for  the  FORECLOSURE  OF  A  MORTGAGE  made  bv  the  defendant  on 
January  8,  1876,  to  secure  certain  notes  therein  described  and  for 
the  sale  of  the  land  therein  conveyed  for  their  payment.  The 
mortgagee,  Calvert,  having  filed  a  verified  complaint  at  the 
return  term  of  the  summons  and  before  further  action  in  the 
cause,  died  in  1881,  leaving  a  will,  the  probate  of  which  has 
been  caveated  and  is  still  in  contest,  and  therein  appointing  Wil- 
liam H.  Hughes,  executor,  who,  upon  an  ex  parte  probate,  quali- 
fied as  such  before  the  caveat  was  entered.  At  Spring  Term, 
1882,  an  onler  was  entered  in  these  terms: 

"  It  appearing  to  the  satisfaction  of  the  Court,  that  Samuel 
Calvert  the  plaintiff,  is  dead,  and  that  W.  H.  Hughes  has  duly 
qualified  as  executor  upon  said  Calvert's  estate,  it  is  therefore 
ordered  that  said  W.  H.  Hughes  be,  and  he  is  hereby  permitted 
to  make  himself  party  plaintiff,  upon  filing  a  good  and  sufficient 
bond  in  the  sum  of  $200  for  the  prosecution  hereof." 

The  executor  accordingly  at  Spring  Term,  1883,  without  giv- 
ing the  required  bond,  so  far  as  the  record  shows,  put  in  a  veri- 
fied supplemental  complaint,  adopting  that  of  his  testator,  and 
further  alleging  that  the  wife  of  the  defendant  had  died  since 
the  commencement  of  the  suit. 

At  Spring  Term,  1884,  it  was  ordered  that  notice  issue  to  the 
heirs  of  the  testator,  naming  them,  who  are  declared  necessary 
parties,  to  show  cause  why  they  should  not  be  made  such.  Such 
notice  was  served  upon  all,  of  whom,  except  two,  none  were  will- 
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ing  to  become  parties  to  the  action,  aod  no  further  action  was 
takei)  iD  that  matter. 

No  ai«wer  has  ever  been  filtd  by  defeodaDt. 

At  Fall  Term,  1884,  on  motion  of  plaiatifT's  counsel,  judg- 
ment was  rendered  for  want  of  an  answer,  that  the  plaintifT  recover 
his  debt  and  interest  with  costs,  and  further  adjudging  a  lore- 
closure  of  the  defendant's  equity  of  redemption  and  a  sale  of  the 
premises  by  a  coinmi»«sioncr  named,  unlt:»i  said  debt  and  costs 
incurred  in  the  action  should  be  paid  on  or  l>efore  the  1st  day  of 
January  following. 

From  ilie  judgment  the  defendant  undertook  to  appeal  and  ob- 
tained leave  to  do  so  without  giving  the  security  required  bv  law, 
bntdi(i  not  prosecute  his  appeal.  A  l  Spring  Term,  18SS,on  heariag 
affidavits  iif  the  defeudant  and  of  the  counsel  of  plaintiff  ici 
support  of  defendant's  motion  to  set  aside  the  judgment  of  the 
previous  term,  and  to  amend  the  record,  the  Court  rendered  the 
following  judgment: 

It  appearing  to  the  Court  that,  at  the  Fall  Term,  1884,  S.  J. 
Calvert  and  Charles  Calvert,  some  of  the  heirs-at-law  of  Samuel 
Culvert,  came  into  Court  in  obedienc-e  to  the  order  made  in  this 
case,  and  made  themselves  parties  plaintiff,  and  filed  no  complaint 
in  writing;  and  that  the  other  heirs-al~law  of  Samuel  Calvert 
failed  to  make  themselves  parties  plainiiS';  and  it  further  ap- 
pearing that  ten  days'  notice  of  this  motion  was  duly  served  on 
the  attorneys  of  the  plaintilfs,  it  is  now,  on  motiou  of  R.  B.  Pee- 
bles, counsel  for  defendant,  considered  and  adjudged  that  the 
judgment  rendered  herein,  at  Fall  Term,  1884,  be  and  the  same 
hereby  is  set  aside  for  being  irregular.  And  it  is  further  cod- 
sidered  that  plaintifis  have  thirty  days  to  file  complaints,  and 
defendants  thirty  days  thereafter  to  file  answer. 

From  this  ruling  and  judgment  the  ptaintifife  appeal. 

Mr,  T.  W.  Ma»on,  for  the  plaintiffs. 
Mr.  R.  B.  Peebles,  for  the  defendant. 
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Smith^  C.  J.  (after  stating  the  facts).  The  grounds  assigned 
in  support  of  the  motion  are,  that  the  executor  of  the  deceased 
original  plaintiff  could  not  become  a  party  plaintiff  and  prose- 
cute the  action,  pending  the  controversy  raised  by  the  caveat  as 
to  the  execution  and  validity  of  the  propounded  script ;  and  sec- 
ondly, for  that  the  newly-introduced  plaintiffs,  Charles  and  Sam- 
uel J.  Calvert,  had  filed  no  written  complaint  in  the  action. 

While  these  reasons  alone  are  assigned  for  the  demanded  action 
of  the  Court  in  the  case  on  appeal,  others  have  been  urged  in 
the  argument  outside  of  it. 

The  answer  to  the  first  ground  of  objection  to  the  rendition  of 
the  judgment  by  default  and  calling  for  its  annulment,  is  fur- 
nished in  the  statute,  which  declares  that: 

When  a  caveat  is  entered  and  bond  given  as  directed  in  the 
two  preceding  sections,  the  Clerk  of  the  Superior  Court  shall 
forthwith  issue  an  order  to  any  personal  representative  having 
the  estate  in  charge,  to  suspend  all  further  proceedings  in  relation 
to  the  estate,  except  the  preservation  of  the  propet'ty  and  the  collec- 
tion of  debtSj  until  a  decision  of  the  issue  is  had.    The  Code,  §21 60. 

This  provision  is  manifestly  intended,  in  cases  to  which  it  is 
applicable,  to  dispense  wit*!  the  necessity  of  appointing  an  admin- 
istrator pewdente  lite,  and  confers  very  similar  forms  upon  the 
executor,  and  more  especially  when  he  has  entered  upon  the  duties 
of  his  oflBce  before  the  caveat  is  entered.  Syme  v.  Broughton, 
86  N.  C,  163. 

The  prosecution  of  the  action  in  order  to  the  collection  of  the 
debts,  is  evidently  sanctioned  by  the  statute  and  in  furtherance  of 
the  purpose  of  its  enactment. 

The  second  exception  to  the  regularity  of  the  action  of  the 
Court  in  entering  up  the  judgment  by  default,  now  sought  to  be 
set  aside,  rests  upon  the  assumed  necessity  of  a  supplemental 
complaint  from  the  newly  introduced  plaintiffs. 

The  executor  comes  into  the  cause  and  takes  the  place  of  his 
testator,  with  the  unopposed  permission  of  the  Court,  and  files 
such  complaint,  verified  as  was  the  other,  which  he  adopts,  and 
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adding  a  si  ogle  additional  averment  of  the  death  of  the  wife  of  the 
defendant Bince  the  suit  was  instituted.  Nor  does  his  failure  to  give 
the  required  prosecution  bond  avoid  the  act  by  which  he  becsme 
such,  or  displace  him  from  his  position  in  the  cause.  The  orderof 
admissioo,  the  admission,  and  the  filing  of  the  complaint,  even  if 
the  failure  to  execute  the  bond  had  been  sufficient  to  debar  the 
executor,  if  the  objection  had  been  made  in  apt  time,  now  consti- 
tute a  part  of  the  record  and  must  remain  such  until  modified  or 
amended  by  the  Court. 

But  the  execution  of  the  bond,  though  incidental,  is  not  an 
essential  condition  of  the  order  admitting  the  plaintiff  to  prose- 
cute the  action. 

This  construction  has  been  put  on  an  order  in  somewhat  simi- 
lar terms,  appointing  an  administrator  on  an  intestate  estate. 

Thus  an  order  in  this  form:  "Administration  on  theestateof 
A,  granted  to  B,  heffiving  bond,"  &ii.,  has  been  held  to  be  uncon- 
ditional, and  the  appointment  valid  until  set  aside,  though  no 
bond  was  given.  Haskins  v.  Miller,  2  Dev.,  360;  Spfncer  v. 
Cohoon,  4  Dev.,  225.     Same  case  in  1  Dev.  &  B.,  27. 

The  objection  has  more  pertinency  and  power  as  applied  lo 
the  heirs-at-law  of  the  deceased  mortgagee,  of  whom,  while  all 
were  served  with  process  to  appear  and  show  cause  why  they 
should  not  be  made  plaintiffs,  two  only  consented,  while  the 
others  refused  to  be  made  parties,  and  none  filed  a  complaint. 
The  statute  in  such  case  allows  the  personal  representative  to 
come  in  and  prosecute  or  defend  the  action  "on  motion,"  if  appli- 
cation be  made  within  one  year  after  death,  or  afterwards  cm 
supplemental  complaint.  There  would  seem  to  be  no  necessity 
for  a  supplemental  complaint,  when  the  death  of  the  party  is 
ascertained  and  determined,  as  well  as  the  relationship  of  the 
ap])lying  party  to  the  deceased,  showing  his  right  of  successioo, 
since  the  law  determines  the  devolution  of  the  estate,  and  there  is 
no  new  fact  to  be  alleged,  to  which  answer  could  be  made. 
When  new  parties  are  introduced,  who  are  in  no  wise  shown  in 
the  complaint  to  be  connected  with  the  controversy,  or  interested 
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in  its  result,  an  ameDdment  must  be  made  to  show  the  oonueo 
tioDy  and  if  not,  a  judgment  would  be  irregular  and  meaningless, 
and  more  especially  if  the  summons  informs  the  defendants  that 
a  complaint,  a  new  one  of  course,  will  be  filed  at  the  return 
term  of  the  process  which  they  are  required  to  answer.  This 
was  the  ruling  in  Vass  v.  Building  Association,  91  N.  C,  55, 
and  for  the  reason  suggested,  the  ju<lgment  rendered  by  default 
for  want  of  an  answer  was  set  aside. 

Again,  as  the  additional  complaint  in  the  present  case  would 
seem  to  be  needless,  so  it  might  be  waived,  unless  assigned  by  a 
defendant  in  Court  as  an  answer  to  a  motion  for  judgment. 

But  aside  from  these  considerations,  the  heirs-at-law  have  been 
declared  in  the  decretal  order,  requiring  notice  to  be  given  them, 
to  be  ^^  necessary  parties/^  and  steps  were  taken  to  bring  them  in 
and  place  them  by  the  side  of  the  executor,  as  associate  plaintiffs, 
and  this  has  not  been  done.  While  they  remain  outside  of  the 
cause,  and  the  order  has  not  been  carried  into  execution,  it  was 
premature  to  move  for  final  judgment,  for  the  cause  was  not  in 
a  condition  to  admit  of  this  summary  disposal.  While  insuffi- 
cient reasons  may  have  influenced  the  Judge,  yet  if  his  action 
was  right,  and  the  first  judgment  ought  to  have  been  put  out  of 
the  way,  there  was  no  error  committed. 

As  was  said  in  Bdl  v.  Ouninghamj  81  N.  C,  83:  "If  the 
judgment  is  right,  it  will  not  be  reversed  becausethe  result  is 
reached  by  an  erroneous  process  of  reasoning."  To  same  effect, 
Hughes  v.  McNido^y  90  N.  C,  248-251. 

The  vacating  the  judgment  by  default,  restores  the  parties  to 
the  positions  occupied  by  them  at  and  previous  to  its  rendition, 
and  the  cause  will  thence  proceed  as  if  that  obstruction  had  not 
been  interposed. 

There  is  no  error.     Let  this  be  certified  to  the  Court  below. 

No  error.  Affirmed. 
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POPE  A  CO.  T.  J.  B.  HAKRIS  and  others. 
Exoneration — Homestead — Ma  rahalling —  TruM — Equti.y. 


e  oat  creditor  U  secured  by  a  lien  upon 

wo  funds,  ■ 

upon  only  one  of  tti«iii,  tbe  former  will  be 

om pelted  to 

ot  ble  exclusive  lieu  before  he  oa  resort  t< 

a  the  other. 

e  equUy  to  have  the  securillea  embraced  Id  a  trust  for  the  benefit  of  credl- 
ra  of  different  claesee,  marthstled  and  appropriated  Id  exoaeretibD  of  ibe 
na  ot  the  less  preferred  class  Is  ao  equity  agaiast  tbe  tUbtor,  and  DUl  BtcsiDtl 

the  doubly  secured  creditor. 
S.  The  right  of  tbe  debtor  to  a  bomestesd  is  superior  to  that  of  all  rredltore  a- 

cept  HO  far  as  it  may  be  Impaired  by  the  votuDlary  act  of  tbe  claimaiit. 

r,  Hud  Blla 


This  VFBS  a  civii.  action  heard  iipou  exception  to  (be  report  of 
the  Clerk  before  Phillips,  Judge,  at  the  Spriag  Term,  1885,  of 
Chatham  Superior  Court, 

At  the  Fall  Term,  1884,  of  said  Court,  a  judgment  was  ren- 
dered iu  favor  of  the  plaintifl*  against  the  defendant,  John  B. 
Harris,  for  the  sum  of  three  hundred  and  four  dollars  and  thirty 
cents. 

A  reference  was  then  ordered  by  the  Court,  to  the  Clerk,  lo 
take  an  account  of  the  pro)>erty,  money  and  effects  that  have 
come  or  ought  to  have  come  into  tbe  bands  of  H.  A,  London, 
truHtee  of  J.  B.  Harris,  by  virtue  of  a  deed  of  trust  executed 
to  hira  by  said  Harris  on  the  1 6th  day  of  May,  1883,  for  the  ii« 
and  bene^t  of  tbe  creditors  of  said  Harris,  as  coutained  in  said 
deed ;  and  report  lo  the  next  term  of  the  Court.  It  was  further 
ordered  that  he  report,  whether  tbe  said  trustee  had  collected, 
taken  into  bis  possession,  and  applied  in  due  course  of  adminis- 
tration all  the  property  and  effects  conveyed  to  him,  as  aforesaid, 
and  if  not,  what  part  and  how  much  of  the  money  remained 
unexpended  in  the  bands  of  the  said  trustee,  and  what  is  tbe 
character  and  nature  of  the  said  property  and  effects. 

At   Spring  Term,  1885,  the  Clerk  made  his   report,  which 
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shows  that  prior  to  the  date  of  the  execution  of  the  deed  of  trust, 
the  defendaut  John  B.  Harris,  and  his  wife,  had  given  three 
several  mortgages  on  two  tracts  of  land  situate  in  the  county  of 
Chatham,  on  Landren's  creek,  containing  alM>ut  three  hundred 
acres;  one  to  Jesse  Richardson  to  secure  a  debt  of  $80G,  due 
July  17th,  1883,  with  interest ;  another  to  S.  T.  Womble  to  secure 
a  debt  for  $325  due  1st  January — with  interest  at  eight  per  cent. ; 
and  a  third  mortgage  to  B.  Y.  White  to  secure  a  debt  for  the 
sura  of  $800  with  interest  at  eight  per  cent,  from  the  24th  day 
of  May,  1 882.  The  aggregate  sum  secured  by  these  mortgages 
amounted  to  $2,038.75,  and  there  was  no  reservation  of  the 
homestead  in  either  of  these  mortgages. 

After  the  execution  of  the  mortgages,  to- wit,  on  the  16th  day 
of  May,  1883,  the  defendant  John  B.  Harris  executed  toH.  A. 
London,  a  deed  of  trust  conveying  to  him  all  of  his  personal  and 
real  estate,  including  the  land  conveyed  in  the  mortgages,  for  the 
benefit  of  his  creditors,  excepting  his  homestead  and  personal 
property  exemptions.  The  creditors  secured  were  provided  for 
in  two  classes.  Those  mentioned  in  the  mortgage  deeds,  and 
some  others,  constituted  the  first  class.  The  trustee  sold  all  the 
property,  except  two  hundred  and  fifty  acres,  the  land  conveyed 
in  the  mortgages,  which  was  allotted  to  the  defendant  as  his 
homestead  by  proceedings  had  by  the  sheriff  under  an  execution 
which  was  issued  to  him,  upon  a  judgment  rendered  in  favor  of 
Bynum  Manufacturing  Company  against  Harris,  after  the  exe- 
cution of  the  deed  of  trust. 

And  after  allowing  to  the  defendant  his  personal  property 
exemption  of  five  hundred  dollars,  he  applied  the  proceeds  of 
the  sales  to  the  payment  of  the  debts  in  the  class  of  preferred 
creditors,  in  which  were  included  the  mortgagees,  and  that  the 
amount  paid  to  the  mortgage  creditoi*s  was  $456.65  more  than 
the  value  of  all  the  real  estate  of  the  defendant  Harris  sold  by 
the  trustee,  and  the  a&sessed  value  of  the  homestead  as  assigned 
to  him.  In  other  words,  the  trustee  applied  the  proceeds  of  the 
sales  of  the  real  estate  and  the  personal  property  conveyed  in  the 
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deed  of  trust  to  the  extinguishment  of  the  debts  secured  id  the 
mortgages,  in  exoneration  of  the  defendant's  homestead,  and  the 
amount  thus  paid  on  the  debts  secured  in  the  mortgages  was 
$456.15  more  than  the  value  of  all  the  real  estate  of  the  defen- 
dant, including  the  land  conveyed  in  the  mortgages,  which  was 
allotted  to  the  defendant  for  his  homestead. 

The  plaintiff  excepted  to  the  report  of  the  clerk,  for  that  he 
had  not  charged  the  trustee  with  the  value  of  the  two  hundred 
and  fifty  acres  allotted  to  the  defendant  as  his  homestead. 

His  Honor  overruled  the  exception,  confirmed  the  report  and 
discharged  the  trustee  from  further  performing  of  the  trust,  and 
the  plaintiff  appealed  therefrom. 

Mr,  J.  H.  Headen,  for  the  plaintiff. 
Mr.  John  Manning,  for  the  defendant. 


Ashe,  J.  (after  stating  the  case).  The  sole  question  presented 
for  our  consideration  is,  was  there  error  in  the  overruling  the 
exception  of  the  plaintiff?  The  exception  of  the  plaintiff  is 
founded  upon  a  well-established  principle  of  equity,  that  where 
one  has  a  lien  upon  two  funds,  and  another  a  lien  upon  only  ooe 
of  them,  the  former  will  be  compelled  to  exhaust  the  subject  of 
his  exclusive  lien  before  he  can  be  permitted  to  resort  to  the 
other,  and  then  only  for  the  purpose  of  making  up  the  deficiency. 
Harris  v.  Robs,  4  Jones  Eq.,  413;  WiUiams  v.  Washinffton,  1 
Dev.  Eq.,  137;  Adams  Equity,  506,  note  1. 

This  kind  of  equity  is  personal  against  the  debtor,  and  is  not 
binding  on  the  paramount  creditor,  for  no  equity  can  be  created 
against  him  by  the  fact  that  some  one  else  has  taken  an  imperfect 
security.  But  it  is  an  equity  against  the  debtor  himself,  that  the 
accidental  resort  of  the  paramount  creditor  to  the  doubly-charged 
estate,  and  the  consequent  exhaustion  of  that  security,  shall  not 
enable  him  to  get  back  the  second  estate,  discharged  of  both  the 
debts.  If,  therefore,  the  paramount  creditor  resorts  to  the 
doubly-charged  estate,  the  puisne  creditor  will  be  substituted  to 
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his  rights  and  will  be  satisfied  out  of  the  other  fund,  to  the  extent 
to  which  his  own  may  be  exhausted.     Adams  Eq.,  507. 

This  is  the  equity  which  the  plaintiff,  by  means  of  his  excep- 
tion, seeks  to  enforce  against  the  defendant  Harris.  It  is  the 
equity  of  marshalling  the  securities.  Adams  Equity,  506-7. 
But  the  equity  of  marshalling  the  securities  is  subject  to  the 
superior  equity  of  the  debtor  to  have  a  homestead.  This  is  an 
ecjuity,  or  a  right,  secured  to  the  debtor  by  the  Constitution,  and 
is  *'su|)erior  to  ail  creditors,  except  so  far  as  it  may  be  impaired 
by  the  voluntary  act  of  the  claimant  himself." 

This  principle  is  clearly  announced  in  the  very  lucid  opinion 
of  RuFFiN,  Judge,  in  the  case  of  Butler  v.  Staiiibackj  87  N.  C, 
216,  which  is  a  case  so  similar  in  the  facts  to  the  case  under  con- 
sideration, that  it  is  needh'ss  to  cite  any  other  authority  bearing  on 
the  question,  as  the  principle  announced  in  that  case  is  decisive  of 
this.  It  was  there  expressly  held,  that  the  homestead  of  the 
debtor  could  not  be  defeated  by  invoking  the  equity  of  mar- 
shalling the  fund. 

In  that  case,  like  this,  the  debtors  had  given  a  mortgage  on 
their  real  estate  to  secure  a  debt,  without  any  reservation  of  their 
homestead  rights,  but  afterwards  executed  to  a  trustee,  a  deed  of 
trust  conveying  a  considerable  amount  of  personal  property  and 
effects  to  secure  certain  debts  enumerated  therein,  among  which 
was  the  debt  secured  in  the  mortgage,  which,  with  some  others, 
were  provided  to  be  preferred  debts. 

The  plaintiff  insisted  that  the  lands  conveyed  in  the  mortgage 
should  be  sold,  and  the  proceeds  applied  to  the  debts  secured  in 
the  mortgage,  and  exhausted,  before  those  creditors  should  be 
allowed  to  participate  in  the  funds  in  the  hands  of  the  trustee. 

The  defendants,  on  the  other  hand,  insisted  that  the  funds  in 
the  hands  of  the  trustee,  should  be  applied  ratably  to  all  the  pre- 
ferred debts,  including  those  secured  in  the  mortgage  which  were 
in  that  class. 

His  Honor,,  in  the  Court  below,  sustained  the  contention  of 
the  plaintifis,  but  his  judgment  was  reversed  in  this  Court. 
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Judge  RiTFFiN,  !>peaking  for  this  Court,  sairl:     "The  dc^ 
the  6th  of  February,  1882,(the  deed  of  trust,)  expressly  pravii 
that  the  debt  due  lo  Rountree  &  Co.,  (a  debt  seoured  b; 
mortgage,)  shall  share  in  the  benefits  of  the  trust  with  the  od 
debts  therein    enumerated,  as   preferred.     It    matters    not  i 
motive  prompted  such  a  provision,  the  makei-s  of  thf  deed, 
were  the  owners  of  the  property  eoDveyed,  and  llierefore  «« 
teut  to  dispose  of  it  upon  any  terms  not  inconsistent   wirh 
policy  of  the  law  and  the  demands  of  good   fiiiih,  have  affiw 
to  the  trust  this  (.-oiulition :  that  a  ratable  part  of  the  fund  r 
thereunder  should  go  lo  the  debt  of  Rountree  &  Co,  aa  a  pm 
exoneration  of  the  land  hitherto  conveyed  to  theiu  by  morii 
Tlie  plain tifls  while  accepting  the  l>enefilE  of  the  trust, and  f^ 
ing,  as  they  are,  to  have  henefiis  under  it,  i-annot   be  permrna 
to  object  to  the  terms  inipoised." 

In  this  case,  bolh  the  plaintiffs  in  the  action  and  the  plai/ifiS 
in  the  judgment  and  execution  under  which  the  homestead  i* 
laid  off,  were  cretlitors  in  the  second  clas^  of  preferred  crediif"*- 
And  as  in  that  case  there  was  no  lien  upon  the  property  wbfi 
the  trust  was  made,  but  the  actiou  under  which  the  honi(*tMi 
was  laid  off  was  not  instituted  until  alter  the  execution  of  l« 
trust.  So  there  was  no  creditor  at  the  time  whose  debt  ■* 
defeated  by  the  deed  of  trust. 

We  hold  n])iin  the  authority  of  Butler  v.  Slainback,  therf  » 
no  error,  and  the  judgment  of  the  Superior  Court  is  affiriww 

No  error.  Af6mi«1. 
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B.  H.  BUNN  V.  JOHN  D.  WELLS, 

Construetion — Deed. 

\.  lo  the  coDstraction  of  deeds  do  rec^ard  is  bad  to  punctuation;  but  the  tntetition 
of  the  parties  should  control  unless  in  conflict  with  some  rule  of  law. 

3.  A  de<d  containing  the  following  clauses — "  To  have  and  to  hold  one-half  of 
the  said  tract  of  land;  and  I,  the  said  P,  (the  bargainor)  do  warrant  and  de- 
fend the  «aid  bargained  tract  of  land  unto  the  said  W  (the  bargainee),  his 
heirs  aod  assigns,  against  the  lawful  claim  of  any  person  or  perMons  claiming 
the  same  in  any  manner  whatever  " — conveys  the  title  to  the  lands  therein 
described  in  fee-simple  to  the  bargainee. 

iPhUUps  V.  Davis,  09  N.  C,  117 ;  Waagh  v.  Miller,  75  N.  C,  127 ;  Allen  v.  Boieenj  74 
N.  C,  155;  Phillips  v  Thompson,  73  N.  C,  543,  and  Stell  v.  Barham,  87  N.  C,  62, 
cited  and  approved). 

This  was  a  special  proceeding  for  a  partition,  begun 
before  the  Clerk  of  the  Superior  Court  of  Nash  county,  and 
carried  by  appeal,  upon  a  question  of-  law  raised  by  the  plead- 
ings, before  Connor^  Jxtdge. 

The  fietitioner  alleged  in  his  petition  : 

1.  That  William  Pittnian,  Sr.,  late  of  this  county,  died  intes- 
tate, and  without  leaving  any  surviving  wife,  several  years  prior 
to  1848;  leaving  him  surviving  two  children,  William  Pittman, 

Jr.,  and  his  sister,  Pittman,  the  intestate's  only  heirs-at- 

law. 

2.  That  upon  said  heirs-at-law,  the  intestate's  real  estate 
descended,  equally  to  be  divided  as  tenants  in  common— each  of 
the  said  children  being  entitled  to  one-half  thereof. 

3.  That  said  intestate,  at  the  time  of  his  death,  was  seized  in 
fee  simple  of  a  tract  of  laud  situated  in  the  county  aforesaid, 
containing  sixty  acres  more  or  less,  and  fully  described  by  metes 
and  bounds  in  a  deed  from  William  Pittman,  Jr.,  to  Redmond 
Wells,  recorded  in  the  register's  office  of  Nash  county,  in  book 
19,  at  page  256,  which  is  herewith  filed  as  a  part  of  this  com- 
plaint. 
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4.  That  afterwards,  the  said  intestate's  daughter  granted  and 
conveyed  her  undivided  interest  in  said  land  lo  oue  Redmoad 
Wells  Hud  his  heirs,  and  lie,  the  said  Redmond,  granted  nD<4 
conveyed  the  same  interest  and  estate  to  the  defendant,  John  D. 
Wells  and  his  heirs. 

5.  That  prior  to  the  first  day  of  April,  1848,  the  said  William 
Pittmaii,  Jr.,  granted  and  conveyed  his  undivided  one-half 
iniereiit  in  said  land,  to  the  said  Redmond  Wells  by  the  deed 
described  in  paragraph  (3)  above,  to  Siiid  grantee  for  ami  during 
his  natural  life. 

6.  That  the  said  Redmond  Wells  died  in  November,  1883, 
having  previously,  by  deed,  conveyed  all  his  interest  and  estate  in 
Haid  land  to  the  defendant; 

7.  That  said  William  Pittmau,  Jr.,  by  a  deed  dated  July  11, 
1885,  granted  and  conveyed  his  one-half  interest  iu  said  land  lo 
the  plaintiiT,  B.  H.  Bunn  and  his  heirs  and  assigns;  that  the 
plaintiff  and  defendant  are  tenants  in  common,  and  he  prays  for 
a  partition  of  said  laud. 

The  defendant  answering  the  petition,  alleged  that  on  the  4th 
day  of  April,  1848,  the  said  William  Pittman,  Jr.,  by  deed, 
granted  and  conveyed  to  the  said  Redmond  D.  Wells,  his  undi- 
vided one-half  interest  in  said  land,  and  that  said  deed,  by 
proper  construction,  conveyed  to  the  said  Redmond  D.  Wells 
the  fee  simple  in  said  land,  and  that  he  was  sole  seized  of  the 
same. 

The  limitation  in  the  deed  referre<l  to  by  defendant  was  in  the 
following  words:  "To  have  and  to  hold  one-half  of  the  said 
tract  of  land;  and  I,  the  said  William  Pittman,  do  warrant  and 
defend  the  said  bargained  tract  of  land  unto  the  said  Redmond 
D,  Welts,  his  heirs  and  assigns,  against  the  lawful  claim  of  auy 
person  or  persons  claiming  the  same  in  any  manner  whatever." 

His  Honor  adjudged  that  the  said  deed  conveyed  an  estate  in 
fee  simple,  and  that  the  plaintiff  had  no  interest  in  the  land, 
and  that  the  defendant  was  sole  seized  thereof,  from  which  judg- 
ment the  plaintiff  appealed  to  this  Court. 
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Mr.  Jacob  BatiU,  for  the  plaintiflT. 

Mr,  Hugh  F.  Murray,  for  the  defendaut. 

Ashe,  J.,  (after  stating  the  case).  It  is  an  established  rule  of 
the  interpretation  of  deeds,  that  the  intention  of  the  parties 
should  control  nnless  inconsistent  with  some  rule  of  law. 

In  the  case  of  Parkhurat  v.  Smith,  Willes  Rep.,  332,  Lord 
Chief  Justice  Willes  on  this  subject  said,  "the  construction  of 
deeds  ought  to  be  favorable,  and  as  near  to  the  intent  of  the 
parties  as  possibly  may  be,  and  as  the  law  will  permit.  That 
too  much  regard  is  not  to  be  had  to  the  natural  and  proper  sig- 
nification of  words  and  sentences,  to  prevent  the  simple  intention 
of  the  parties  from  taking  effect,  for  the  law  is  not  nice  in  grants, 
and  therefore  it  doth  often  transpose  words,  contrary  to  their 
order,  to  bring  them  to  the  intent  of  the  parties."  The  rule  of 
construction  there  laid  down  by  the  learned  Judge,  has  been 
adopted  by  this  Court,  and  frequently  applied  in  the  construction 
of  deeds — notably  in  the  cases  of  Phillips  v.  Davis,  69  N.  C,  117; 
Waugh  v.  Miller,  75  N.  C,  127;  Alleji  v.  Boweti,  74  N.  C,  155; 
PhiUips  v.  Thompson,  73  N.  C,  543 ;  Siell  v.  Barham,  87  N. 
C,  62. 

Some  importance  may  be  attached  to  the  fact,  that  the  haben- 
dum in  the  deed  for  our  construction,  is  separated  from  the  clause 
of  warranty  by  a  semicolon,  but  that  can  have  no  effect  in  con- 
trolling the  construction,  for  it  is  a  rule  in  reading  and  construct- 
ing deeds,  "  that  no  regard  is  had  to  punctuation,  since  no  estate 
ought  to  depend  upon  the  insertion  or  omission  of  a  comma  or 
semicolon,  and  although  stops  are  sometimes  used,  they  are  not 
regarded  in  the  construction  or  meaning  of  the  instrument."  3 
Wash,  on  Real  Property,  343,  and  cases  cited  in  the  note. 

Then  disregarding  the  punctuation,  we  think  the  proper  con- 
struction of  the  deed  in  this  case  is,  that  the  words  "  unto  the 
said  Redmond  D.  Wells,  his  heirs  and  assigns,"  refer  to  and 
control  both  the  warranty  and  habendum.  This  construction 
manifestly  effects  the  intention  of  the  parties,  for  if  only  a  life- 
estate  was  intended,  why  warrant  the  title  to  the  bargainee  and 


IN  THE  SUPREME  COURT. 


his  heirs?  In  fact,  this  case  is  so  directly  on  "all  f<mrs"  with 
the  case  of  Phillips  v.  Tkompfon,  supra,  that  the  decision  in 
thiit  ca-se  coutrols  am)  is  ileeisive  of  this.  There  the  words  of 
liniitation  were,  "To  have  iiud  to  hold  all  and  singular  the 
preniiiieM,  and  we  do  for  ourselves,  our  heirs  and  executors  and 
admiuiatrators  warrant  aud  forever  defend  against  the  iawfal 
claims  of  all  i>erfioiiM  whatsiiever  unto  him  the  said  Council  Best, 
to  him,  his  heire  aud  assigns  forever,"  and  it  was  held  this  deed 
conveyed  the  fee  simple. 

Onr  <ronclusion  is  there  is  no  error,  and  the  judgment  ren- 
dered by  the  Judge  of  the  Sni>erior  Court  is  affirmed,  Jjct  this 
be  certified  tn  the  Superior  Court  of  Nash  county,  to  the  eod 
the  case  may  be  dis|H)sed  of  in  conformity  to  this  opinion. 

No  error.  Affirmed. 


JOSIAH  TURNER  r.   W.  W.  HOLDEN. 

Execution — SuppUmen  tat  Proceedinga — Reeeivei: 

Where  s  r«'elvpr  is  appDlat«d  iu  a  [iroceeiliDg  eupplpmeDlHl  to  eiecrutioo,  he  be- 
comes  (he  leeal  assignee  of  the  priiperly  apetlfled  In  Ihe  order,  subject  to  the 
dlrectlnn  at  tbe  Court  <□  which  the  Judgment  was  rendered,  Bod  the  judg- 
ment debtor  Is  lurblddeii  to  interfere  in  any  manner  nitb  Its  collecllon  or 

This  wasa  motion  for  leave  to  issue  execi'TIijn,  heard  before 
Gi/mer,  Judge,  at  Fall  Term,  1885,  of  Chatham  Superior 
Court. 

The  plaintiff,  at  Spring  Term,  1879,  of  the  Superior  Court  <J 
Chatham,  uptm  issuer  submitted  to  aud  found  by  the  jury,  re- 
covered judgment  against  the  defendant  for  eight  thousand  dol- 
lars and  his  costs  incurred  in  the  action,  which  wasduly  docketed 
therein,  an<l  also  in  the  Sn])erior  Court  of  Wake.  Execution 
issued  thereon  to  the  sheriff  of  the  last  named  county,  to  which 
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he  made  return,  bearing  date  May  19,  1879,  that  no  property 
was  found  for  its  satisfaction.  The  judgment  having  become 
dormant,  the  plaintiff,  up(»n  notice  given  to  the  defendant,  made 
a  motion  before  the  Superior  Court  Clerk  of  Chatham,  on  Mon- 
day, the  2d  day  of  February,  1885,  for  leave,  founded  on  affi- 
davit that  no  part  thereof  bad  been  paid,  to  sue  out  execution, 
and  enforce  collection.  The  defendant,  in  opposition  to  said 
motion,  made  affidavit,  and  intnxluced  the  record  evidence  in 
proof  of  his  allegations,  that  in  certain  supplemental  proceed- 
ings, auxiliary  to  and  in  aid  of  two  judgments  recovered,  the 
one  by  George  W.  Swepson,  the  other  by  the  Falls  of  Neuse 
Manufacturing  Company  against  said  Turner  and  another,  in 
the  Superior  Court  of  Wake  aforesaid,  one  G.  Rosenthal  was 
appointed  receiver  of  all  his  property  and  effix*t8,  and  especially 
his  judgment  against  affiant,  and  thereby  the  title  thereto  vested 
in  said  receiver,  and  the  plain ti if  was  "enjoined  from  interfering 
in  any  manner  with  said  judgment." 

Upon  the  hearing  the  evidence,  the  clerk  adjudged  that  the 
plaintiff  was  not  entitled  to  leave  to  issue  executi<m  and  dis- 
missed his  motion. 

From  this  ruling  an  appeal  was  taken  and  a  re-hearing  had 
before  the  Judge,  on  October  30th,  1885,  when  the  ruling  was 
affirmed  and  the  motion  disallowed  at  the  plaintiff's  costs. 

From  this  judgment,  the  plaintiff  again  appealed  to  this 
Court. 

No  counsel  for  the  plaintiff. 

Mr,  Spier  WhUaker,  for  the  defendant. 

Smith,  C.  J.  (after  stating  the  case).  We  entirely  concur  in 
the  action  of  the  Judge,  and  the  sufficiency  of  the  reasons 
assigned  for  denying  the  application.  The  receiver,  by  virtue  of 
his  appointment,  becomes  the  legal  assignee  of  the  judgment, 
and  was  vested  with  the  jwoperty  therein,  and  he  was  "subject 
to  the  direction  and  control  of  the  Court  in  which  the  judgment 
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was  obtained,  upon  which  the  proceedings  are  founded."    Oxie, 

.4s  the  plaintiff  had  lost  all  control  over  the  judgment,  and 
was  forbidden  to  interfere  with  it,  he  was  rightfully  refused  to 
be  allowed  to  intervene  and  i^ue  out  process.  If  derelict  \a  duly, 
bis  remedy  might  be  in  the  reui<)val  of  the  receiver  and  appoinl- 
rnent  of  a  successor,  or  in  seeking  compensation  in  damages  for 
losses  sustained  by  reasou  of  his  negligence  and  inaltentioD,and, 
if  necessary,  upon  his  bond  to  secure  a  faithful  discharge  of 
3uty,  There  is  no  error,  and  the  judgment  must  be  affirmed, 
and  it  is  so  ordered. 

No  error.  Affirmed. 


W.  H.  MORRIS  Bucl  .1.  H.  HOPSOS.  Admluislrfttors.  v.  WM.  O-BBIAST 

Claim   and   Dvtiveiy — Jurisdiction — Landlord    and    Tenant— 
Evide  nee —  Bflknnenls. 

VTbere  &  Imidlord  broiigbl  an  action  hefure  a  .luatice  ol  the  Peace  to  recover  Ok 
Nutn  or  eJgbCy  dollare,  alleeed  tu  be  due  upon  a  ronlract  lor  reut,  and  aocil- 
lar}'  thereto  procured  bd  order  For  tbe  seizure  and  delivery  to  bim  c(  certain 
crops  of  f^reater  value  tbau  tifiy  dollars ;  Held. 

[1(.  The  queslion  of  ILe  JurlsrtlctioD  nf  a  JusUee  o(  tbe  Peace  Is  detennined  bj  tli( 

[2).  The  order  fortbejeliure  and  delivery  of  the  properly  vt,s  coram  mm  jtulicr.M 
did  nut  oust  (he  juriedfclioo  of  the  Court  over  the  cauee  of  action. 

;S).  Evidence  of  bellermcntB  placed  upon  tbeland  by  tbe  teus'it  wat  uot  conipelcnt, 
no  issue  in  res|ieot  thereto  having  been  made  hj  tbe  pleadiugs,  tendered  b? 
the  pailleB,  or  submitted  by  the  Court, 

[Novate  V.  Dtw,  at  tbls  term,  and  Ddoatch  v.  t'ormin,  BO  N.  C,  1S6,  died  and  >l>- 
proved). 

This  was  a  civil  action  begiiu  before  a  justice  of  the  peaa, 
and  carried  by  ap|)eal  of  the  plaintiff  to  the  Superior  Court  of 
the  county  of  Durham,  and  tried  before  Giimer,  Judge,  a.tthe 
January  Special  Term,  1886. 
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In  the  statement  of  the  justice  transmitted  on  the  appeal  of 
the  plaintiff  to  the  Superior  Court,  it  appears  that  the  defendant 
was  summoned  to  answer  the  complaint  of  the  plaintiff  for  the 
non-payment  of  the  sum  of  eighty  dollars  due  by  contract,  and 
the  plaintiff  in  his  complaint  allied  that  the  defendant  was,  in 
the  year  1883,  the  tenant  of  his  intestate,  upon  whose  land  he 
raised  a  crop;  that  he  had  paid  no  rent  and  that  there  was  still 
due  eighty  dollars,  for  which  he  demanded  judgment. 

At  the  time  of  suing  out  the  summons,  the  plaintiff  filed  an 
affidavit  in  the  prescribed  form  in  a  proceeding  for  the  claim  and 
delivery  of  the  following  property,  alleged  to  be  a  part  of  the 
crop  made  by  the  defendant  on  the  land  of  the  intestate,  to-wit — 
one  barn  of  tobacco,  12  barrels  of  corn,  25  bushels  of  wheat, 
fodder  and  oats. 

There  was  an  order  of  seizure  endorsed  upon  the  affidavit,  and 
the  plaintiff  gave  the  bond  required  by  law,  but  the  record  fails 
to  show  any  return  of  the  sheriff.  The  defendant  in  his  answer, 
denied  all  the  material  allegations  in  the  complaint,  and  for  fur- 
ther defences  alleged  that  the  plaintiff  was  indebted  to  him  in 
the  sura  of  two  hundred  dollars  for  improvements  put  upon  the 
plaintiff's  land,  and  that  he  and  the  plaintiff,  in  September,  1884, 
agreed  to  refer  to  arbitration  all  the  differences  between  them  in 
this  action,  and  that  their  award  should  be  a  rule  of  Court,  and 
the  matters  were  referred  to  arbitrators  selected  by  them,  who 
made  an  award  that  the  plaintiff  should  pay  the  defendant  the 
sura  of  three  hundred  dollars. 

The  following  issues  were  submitted  to  the  jury,  to-wit: 

1.  Was  the  defendant  William  O'Briant  the  tenant  of  Keddin 
George  for  the  year  1883? 

2.  Did  the  defendant  pay  to  Reddin  George  or  his  adminis- 
trators the  rent  due  as  tenant  for  said  year? 

3.  What  was  the  rental  value  of  said  lands  for  the  year  1883? 

4.  Did  plaintiff  and  defendant  submit  all  matters  in  dispute  in 
this  action  to  arbitrators? 
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Judge  RuFFiN,  speaking  for  this  Court,  said :  "  The  deed  of 
the  6th  of  February,  1882,  (the  deed  of  trust,)  expressly  provides 
that  the  debt  due  to  Rountree  &  Co.,  (a  debt  secured  by  the 
mortgage,)  shall  share  in  the  benefits  of  the  trust  with  the  other 
debts  therein  enumerated,  as  preferred.  It  matters  not  what 
motive  prompted  such  a  provision,  the  makers  of  the  deed,  who 
were  the  owners  of  the  property  conveyed,  and  therefore  compe- 
tent to  dispose  of  it  upon  any  terms  not  inconsistent  with  the 
policy  of  the  law  and  the  demands  of  good  faith,  have  affixed 
to  the  trust  this  condition:  that  a  ratable  part  of  the  fund  raised 
thereunder  should  go  to  the  debt  of  Rountree  &  Co.  as  a  pro  tanto 
exoneration  of  the  land  hitherto  conveyed  to  them  by  mortgage. 
The  plaintiffs  while  accepting  the  benefits  of  the  trust,  and  seek- 
ing, as  they  are,  to  have  benefits  under  it,  cannot  be  permitted 
to  object  to  the  terms  imposed." 

In  this  ciise,  both  the  plaintiffs  in  the  action  and  the  plaiutifl"? 
in  the  judgment  and  execution  under  which  the  homestead  was 
laid  off,  were  creditors  in  the  second  class  of  preferred  creditors. 
And  as  in  that  case  there  was  no  lien  upon  the  property  when 
the  trust  was  made,  but  the  action  under  which  the  homestead 
was  laid  off*  was  not  instituted  until  after  the  execution  of  the 
trust.  So  there  was  no  creditor  at  the  time  whose  debt  was 
defeated  by  the  deed  of  trust. 

We  hold  upon  the  authority  of  Butler  v.  Sfainbacky  there  was 
no  error,  and  the  judgment  of  the  Superior  Court  is  affirmed. 

No  error.  Affinned. 
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B.  H.  BUNN  V.  JOHN  D.  WELLS. 

Construction — Deed. 

1.  Id  the  eoDstruction  of  deeds  do  rei^ard  is  bad  to  puDctuation;  but  the  intetUion 

of  the  parties  should  control  unless  iu  conflict  witb  some  rule  of  law. 

2.  A  deed  containing  tbe  following  clauses — ''  To  have  and  to  bold  one-half  of 

the  eaid  tract  of  land;  and  I,  the  said  P,  (the  bargainor)  do  warrant  and  de- 
fend the  said  bargained  tract  of  land  unto  tbe  said  W  (tbe  bargainee),  bis 
heirs  and  assigns,  against  tbe  lawful  claim  of  any  person  or  pentons  claiming 
the  same  in  any  manner  whatever  " — conveys  tbe  title  to  tbe  lands  therein 
described  iu  fee-simple  to  the  bargainee. 

(PhUlipM  V.  DatfiSj  69  N.  C,  117;  Waagh  v.  MUIer,  75  N.  C,  127;  AUen  v.  Bowen,  74 
N.  C,  155;  Phillips  v  Thompson^  Td  N.  C,  543,  and  iSttU  v.  Barham,  87  N.  C,  62, 
cited  and  approved). 

This  was  a  speclal  proceeding  for  a  partition,  begun 
before  the  Clerk  of  the  Superior  Court  of  Nash  county,  and 
carried  by  appeal,  upon  a  question  of-  law  raised  by  the  plead- 
ings, before  Connor,  Judge. 

The  petitioner  alleged  in  his  petition  : 

1.  That  William  Pittnian,  Sr.,  late  of  this  county,  died  intes- 
tate, and  without  leaving  any  surviving  wife,  several  years  prior 
to  1848;  leaving  liim  surviving  two  children,  William  Pittman, 

Jr.,  and  his  sister,  Pittnian,  the  intestate's  only  heirs-at- 

law. 

2.  That  upon  said  heirs-at-law,  the  intestate's  real  estate 
descended,  equally  to  be  divided  as  tenants  in  common — each  of 
the  said  children  being  entitled  to  one-half  thereof. 

3.  That  said  intestate,  at  the  time  of  his  death,  was  seized  in 
fee  simple  of  a  tract  of  laud  situated  in  the  county  aforesaid, 
containing  sixty  acres  more  or  less,  and  fully  described  by  metes 
and  bounds  in  a  deed  from  William  Pittman,  Jr.,  to  Redmond 
Wells,  recorded  in  the  r^ister's  office  of  Nash  county,  in  book 
19,  at  page  256,  which  is  herewith  filed  as  a  part  of  this  com- 
plaint. 


76  IN  THE  SUPREME  COURT. 


LOFTIN  V.   CR088LAND. 


or  less  value  than  fifty  dollars^  for  in  such  a  ease,  the  justice  has 
no  right  to  take  cognizance  in  that  connection  of  the  proceeding 
of  claim  and  delivery,  and  his  action  in  that  respect  is  extra- 
judicial.    This  disposes  of  the  question  of  jurisdiction. 

The  motion  for  new  trial  upon  the  ground  that  the  Court 
excluded  the  evidence  of  the  witness  Hobsou  upon  the  question 
of  betterments,  was  properly  overruled  by  the  Court,  upon  the 
ground  that  the  evidence  was  not  applicable  to  any  issue  submit- 
ted to  the  jury,  and  no  such  issue  was  warranted  by  the  plead- 
ings. The  evidence  proposed  was  therefore  irrelevant,  and  there 
was  no  error  in  excluding  it. 

We  find  no  error,  and  the  judgment  of  the  Superior  Court  is 
affirmed. 

No  error.  Affirmed. 


S.  H.  LOFTIN  V.  S.  T.  CR08SLAND  and  wife. 

Agency — Advancements  of    Agricultural    Supplies — Estoppd— 
Fraud — Husband  and  wife — Lien — Mailed  Wame^u 

1.  While  coverture  is  no  protection  to  the  wife  against  responsibility  for  torts,  or 

positive  acts  of  fraud  voluntarily  committed,  all  the  elements  necessary  Xo 
create  an  operative  estoppel  will  be  more  stringently  required  when  the  doc- 
trine is  sought  to  be  enforced  against  a  married  woman  than  against  those 
who  are  under  no  legal  disabilities. 

2.  The  constitution  of  the  husband  the  agent  of  the  wife  for  the  purpose  of 

leasing  her  lands,  confers  no  authority  upon  him  to  subject  her  rents  to  tbe 
lien  of  advancements  of  agricultural  supplies  made  to  her  tenant,  to  enable  him 
to  make  the  crop,  by  one  who  believed  the  lands  belonged  to  the  husband 
and  agent,  if  she  did  nothing  to  produce  such  belief  or  otherwise  mislead 
the  parties  to  the  transaction. 

{Devereux  v.  Burgwyn,  5  Ired.  Eq.,  351 ;  Holmes  v.  Orotodlf  73  N.  C,  613;  -Swm  v. 
CogdeU,  74  N.  C,  139 ;  Boyd  v.  Turpin,  at  this  Term ;  Burnett  v.  NiehoUxm,  86  N. 
C,  99,  cited  and  approved,  and  Blachwell  v.  itirwA,  6  Jones  Eq.,  70,  cited  and 
distinguished). 
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This  was  an  action  to  bbcjover  possession  of  certain  crops 
raised  on  land  belonging  to  the/em^  defendant^  and  was  tried  before 
Avery,  Judge,  at  November  Term,  1885,  of  Lenoir  Superior 
Court. 

The  plaintiff  claimed  title  to  the  property  sued  for,  under  a 
lien  bond,  hereinafter  set  forth,  executed  by  one  N.  L.  Hemby, 
who  had  rented  certain  lands  from  the  defendant  S.  T.  Cross- 
land  for  the  year,  1883,  and  by  the  said  S.  T.  Crossland,  to 
secure  him  for  the  advancement  of  certain  agricultural  supplies 
to  be  used  in  the  cultivation  of  a  crop  on  said  land  during  said 
year.  The  fane  defendant  also  claimed  them  as  rents  due  for 
the  use  and  occupation  of  the  lands  by  Hemby  for  said  year, 
asserting  title  to  said  land,  and  that  the  same  was  rented  by  S. 
T.  Crossland  as  her  agent  to  Hemby,  and  that  the  said  S.  T. 
Crossland  had  no  authority  to  execute  the  said  lien  bond.  The 
plaintiff  insisted  that  S.  T.  Crossland  did  have  such  authority, 
and  if  this  were  not  so,  the  feme  defendant  was  estopped  by  her 
(X)nduct  to  deny  the  validity  of  the  plaintiff's  claim  under  the 
lien. 

The  said  N.  L.  Hemby,  a  witness  for  the  plaintiff,  testified 
that  he  rented  a  tract  of  land  from  the  defendant  S.  T.  Crossland 
for  the  year,  1883;  that  Crossland  and  the  other  defendant,  his 
wife,  were  living  on  the  land  at  the  time,  to-wit:  in  December, 
A.  D.  1882;  that  both  defendants  were  present  when  the  land 
was  rented ;  that  they  were  both  living  thereon  and  gave  wit- 
ness one  room  in  the  dwelling  which  they  occupied,  which  he 
took  possession  of  and  occupied  till  they  left  some  three  weeks 
thereafter  and  removed  to  the  town  of  Kinston;  that  during  this 
time,  witness  was  getting  ready  to  cultivate  the  land  as  a  farm ; 
that  the  renting  was  talked  about  by  witness  and  the  defendant 
8.  T.  Crossland  in  the  presence  of  his  wife,  nearly  every  day ; 
that  witness  asked  plaintiff  to  furnish  what  agricultural  supplies 
he  might  need  for  the  year  1883  in  the  cultivation  of  said  land, 
who  said  he  would  do  so  if  the  defendant  8.  T.  Crossland  would 
sign  a  "lien  bond"  on  the  products  to  be  raised  on  the  land  for 
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the  year  1883,  in  order  to  secure  him;  that  8.  T.  Crossland  did 
sign  said  bond,  together  with  Heinby ;  that  about  a  week  before 
the  execution  of  the  said  bond,  it  was  agreed  between  the  parties 
that  it  should  be  executed,  and  upon  the  faith  of  this  agreement, 
the  plaintiff  advanced  to  the  said  Heraby  the  sum  of  $40  to  pay  S. 
T.  Crossland  for  some  cotton  seed  belonging  to  his  wife,  and  which 
he  had  agreed  to  sell  Hemby  on  her  account,  for  use  on  the  land 
for  the  year  1883,  which  sum  was  then  and  there  paid  to  S.  T. 
Crossland;  that  at  the  suggestion  of  the  plaintiff,  the  bond  was 
not  executed  till  about  a  week  afterwards;  that  witness  made  no 
crop  during  said  year  except  on  this  land;  that  he  heard   the 
/erne  defendant  say  during  the  year  that  she  suppased  the  plaintiff 
would  have  to  pay  for  his  advances  before  she  got  her  rent; 
that  she  went  out  vSeveral  times  to  the  land  during  the  year,  and  on 
one  occasion  in  September,  1883,  said  that  she  thought  that  there 
would  be  enough  produce  raised  to  pay  the  plaintiff  and  herself 
also;  that  she  supposed  that  he  would  get  pay  for  his  advances 
before  she  got  her  rents,  and  if  there  was  not  enough  to  satisfy 
her  too,  she  would   have  to  make  some  arrangement  to  wait  on 
witness;  that  she  was  on  the  land  one  Sunday  after  three  or  four 
bales  of  cotton  had  been  picked,  and  witness  delivered  three  of 
said  bales  to  the  plaintiff;  that  after  their  delivery,  the/<?m^  de- 
fendant took  possession  of  all  the  balance  of  the  crop  and  hauled  it 
away ;  that  plaintiff  advanced  to  witness  under  said  bond,   the 
full  sum  named  therein,  to-wit:  $400,  of  which  witness  paid 
$132.37. 

Upon  cross-examination,  he  stated  that  he  first  heard  of  the 
feme  defendant's  claim  to  the  land  when  he  delivered  the  three  bales 
of  cotton  to  the  plaintiff  in  November,  1883;  that  he  heard  the 
feme  defendant  say  that  her  husband  told  her  he  would  have  to 
sign  a  lien  bond  with  witness;  that  he  heard  him  tell  her  the  day 
after  he  got  the  $40  for  the  cotton  seed,  that  he  had  gotten 
it,  and  that  he  would  have  to  sign  a  lien  bond  on  the  crops  raised 
on  the  land  to  the  plaintiff  for  supplies,  and  that  she  did  not 
object;  that  he  did  not  know  it  was  her  land;  that  S.  T.  Cross- 
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land  agreed  with  plaintiff  to  sign  away  his  interest  in  the  rents ; 
that  he  heard  the  feme  defendant  and  his,  (witness's),  wife  talking 
about  the  matter  the  day  after  8.  T.  Crossland  received  the  $40. 

The  defendant  S.  T.  Crossland  then  testified  on  l>ehalf  of  the 
feme  defendant :  that  the  witness  Hera  by  came  to  the  house  of 
witness  to  rent  land,  and  said  that  he  would  give  the  witness 
eight  bales  of  cotton  as  rent;  that  the  witness  said  he  would  not 
take  it,  and  it  was  finally  agreed  that  he  would  give  ten  bales : 
that  the  feme  defendant  said  she  was  willing  for  the  place  to  be 
rented  at  that  rent ;  that  Hemby  then  said  he  wanted  some  cot- 
ton seed  that  were  there;  that  the  feme  defendant  said  that  she 
was  willing  to  sell  the  seed  if  he  would  pay  her  for  them ;  that 
Hemby  then  said  that  he  had  made  arrangements  to  get  his  sup- 
plies; that  they  came  to  Kinston,  and  Hemby  told  witness  he 
could  not  get  money  to  pay  for  the  cotton  seed  unless  witness 
would  sign  the  lieu  bond ;  that  witness  thereupon  did  sign  it 
on  the  same  day;  that  he  at  first  hesitated,  but  signed  it  upon 
the  assurance  of  the  plaintiff  that  if  he  did  so,  lie,  plaintiff,  would 
let  Hemby  have  what  supplies  he  wanted  ;  that  witness  had  left 
his  wife  at  home ;  that  he  afterwards  told  her  he  had  signed  it, 
and  she  told  him  he  ought  not  to  have  done  so;  that  she  had  not 
authorized  him  to  sign  any  paper;  that  she  had  told  him  he  could 
rent  the  land  for  her,  but  he  must  not  sign  any  paper  or  give 
any  lien.  It  was  admitted  that  the  land  belonged  to  the/<?me 
defendant.  This  witness  further  testified  that  he  did  not  tell 
Hemby  it  was  his  land  and  that  he  was  renting  it  as  his  pro- 
perty. 

Upon  cross  examination,  he  testified  that  he  was  married  to 
the /6wi€  defendant  in  the  year  1877;  that  he  rented  it  as  her 
land,  but  that  he  did  not  tell  Hemby  so;  that  Hemby  never 
asked  him  whose  land  it  was ;  that  he  had  heard  Hemby  speak 
of  the  land  as  belonging  to  his  wife  before  that,  but  that  he 
could  mention  no  time  nor  place;  that  Hemby  had  rented  an 
adjoining  tract  of  land  from  one  Hill,  and  that  witness  had  fre- 
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quent  opportunities  to  talk,  and  did  talk  with  Hembj;  that  thej 
merely  spoke  of  the  ownership  of  diflferent  tracts  of  land  in  a 
general  way ;  that  he  heard  Hemby,  speaking  of  this  land,  say  his 
wife  "had  a  good  place."  Witness  could  not  say  whether  it  was 
spoken  before  or  after  the  renting  by  Hemby;  that  witness  had 
been  in  the  habit  of  renting  said  land  before  the  renting  to 
Hemby;  that  he  would  rent  it  in  his  own  name  and  would  after- 
wards tell  his  wife  about  it. 

Thii  feme  defendant  then  testified  in  her  own  behalf:  that  she 
was  present  when  the  land  was  rented ;  that  she  told  her  husband 
she  thought  ten  bags  was  enough  for  the  place;  that  she  had  told 
her  husband  never  to  sign  any  liens  or  bonds ;  that  she  knew 
nothing  of  the  lien  bond  in  question  till  after  she  moved  to  Kin- 
ston;  that  she  then  said  to  her  husband,  "I  am  surprised  at  you, 
I  told  you  never  to  do  anything  of  the  kind;"  he  said  he  sap- 
posed  there  would  be  enough  for  both;  that  witness  had  always 
told  her  husband  never  to  give  any  liens  on  her  part  of  the  crop; 
that  witness  went  out  to  the  farm  a  good  many  times  during  the 
year  1883;  that  she  said  to  Hemby,  "I  suppose  the  plaintiff 
must  have  his  pay  first ; "  that  she  had  found  out  that  plaintiff 
was  getting  cotton  from  the  place  and  made  this  remark  for  that 
reason,  supposing  he  must  have  a  right  to  take  it. 

This  witness  further  testified  that  she  had  no  such  conversa- 
tion as  the  witness  had  testified  to,  out  in  the  country,  about  the 
lien  bond,  and  that  she  did  not  know  of  it  till  after  she  moved 
to  Kinston;  that  she  heard  her  husband  had  gotten  pay  for  the 
cotton-seed,  and  as  soon  as  he  got  back  home  on  the  day  he 
received  it,  but  that  she  did  not  know  how  much. 

The  plaintiff  then  testified  in  his  own  behalf:  that  Hemby 
came  to  him  in  Kinston,  in  December,  1882,  and  wanted  advance- 
ments to  be  used  on  the  land  which  he  had  rented  for  the  next 
year  from  the  defendant  S.  T.  Crossland ;  that  Hemby  and  Cross- 
land  came  together  soon  thereafter,  and  talked  about  the  bond, 
and  witness  paid  Crossland  $40  for  the  cotton-seed,  at  Hemby's 
request;  that  before  the  $40  was  paid,  it  was  agreed  that  they 
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should  come  back  after  the  1st  of  January  next  thereafter  and 
sign  the  lien  bond;  that  witness  did  not  know  that  the  lands 
belonged  to  the/em€  defendant;  that  she  never  notified  him  that 
she  would  not  agree  to  that  lien  and  not  to  make  advances  there- 
under; that  she  was  in  his  store  in  Kinston  in  the  fall  of  the 
year  1883,  but  that  he  did  not  recollect  what  she  talked  about; 
that  he  always  thought  the  land  belonged  to  S.  T.  Crossland,  and 
had  always  heard  it  called  such  till  that  Fall. 

Upon  this  evidence  the  Court  instructed  the  jury  that  the  title  to 
the  land  in  controversy  being  admitted  to  be  in  the  feme  defendant, 
there  is  no  testimony  that  the  husband,  as  agent  of  the  wife,  was 
empowered  to  execute  the  lien  to  the  plaintiff,  nor  is  there  any 
testimony  to  estop  the  wife  from  denying  the  validity  of  said 
lien  and  the  right  of  the  plaintiif  to  seize  her  rents  by  virtue  of 
it;  and  further,  that  the  jury  must  find  all  issues  in  favor  of  the 
defendants,  which  they  did  accordingly. 

The  plaintiff  excepted;  judgment  for  defendants;  appeal  by 
plaintiff. 

The  bond  was  a&  follows : 

On  the  first  day  of  October,  1883,  we  promise  to  pay  S.  H. 
Loftin,  or  order,  four  hundred  dollars,  for  advances  to  be  made 
by  said  Lioftin  to  cultivate  a  crop  for  the  year  1883. 

To  secure  the  payment  of  the  same,  we  hereby  constitute  this 
a  lien  on  the  crop  of  corn,  cotton,  rice,  wheat  and  other  produce 
to  be  raised  by  us  during  the  year  1883,  in  Lenoir  county. 

And  for  further  security  we  hereby  convey  to  said  S.  H.  Lof- 
tin the  following  articles  of  personal  property:  One  bay  mare, 
one  bay  mare  mule. 

But  on  this  special  trust,  that  if  we  fail  to  pay  said  debt  and 
interest,  on  or  before  the  1st  day  of  October,  A.  D.  1883,  then 
he  may  sell  said  property,  or  so  much  thereof  as  may  be  neces- 
sary, by  public  auction  for  cash,  first  giving  ten  days'  notice  at 
three  public  places,  or  in  some  newspaper  published  in  the  county, 
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and  apply  tlie  prooeHn  of  such  eale  to  the  discharj^  of  said  debt 
and  interest  on  lite  same,  aod  costs,  and  pay  any  surplus  to  us. 
Given   under  our  hands  and  seats  this  6th  day  uf  Januan*, 
1883. 

S.  T.  Crossland,  [seal]. 
N.  L.  Hemby,        [seal]. 

Mr.  Geo.  V.  Stronff,  ftir  the  j)laintiS'. 
Mr.  R.  H.  Battle,  for  the  defendants. 

Smith,  C.  J.  (after  slating  the  facts).  The  exceptions  to  be 
considered  on  the  ap^ieal  are  to  the  rulings  that, 

1.  There  is  no  I'vident*  that  ihe  defindant,  who  became  him- 
self a  party  to  the  lien  bond,  had  authority  from  the  Jfme 
defendant,  his  wife,  to  enter  into  such  obligation  or  to  bind  her 
thereby. 

2.  Neither  any  act  nor  declaration  of  hers,  superinducing  the 
plaintiff's  action,  estops  her  from  asserting,  as  owner  and  lessor 
of  the  land,  her  superior  lien  upon  the  crops  for  rent. 

I.  There  is  ni>t  only  no  ground  furnishe<1  in  the  t&ilimuiiy  U> 
sustain  the  first  exception,  but  the  contrary  is  shown :  Both  de- 
fendants, on  their  examination  as  witnesses,  say  that  the  husband 
had  no  such  authority,  and  his  agency  was  limited  to  the  renting 
out  of  the  pn-mises,  and,  indeed,  that  the  wife  herself  was  pres- 
ent at  the  making  and  gave  ass-eut  to  the  contract,  as  made  with 
the  lessee  when  this  occurred.  The  husband  states,  that  at  that 
time,  Hemby  expressed  a  wish  to  have  some  cotton-seed  that  were 
on  the  premises,  when  she  replied  that  "she  was  willing  to  sell 
the  seed,  if  he  would  pay  for  them,"  and  that  the  lessee  said  "he 
had  made  arrangements  to  get  his  supplies."  This  arrangement 
about  the  advances  was  made  between  the  plaintiff  and  the  two 
others,  on  ihe  siime  day,  afterwards,  at  Ktnstou,  on  the  lessee's 
assurance  that  he  could  not  obtain  the  credit,  unless  the  said  8.  T- 
Crossland  would  sign  the  bond;  and  this  he  did,  not  in  the  pres- 
ence of  his  wife,  and  with  her  express  disavowal  of  his  authority, 
as  soon  as  she  knew  what  had  been  done. 
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The  plaintiff  does  not  himself  pretenrl  that  he  had  any  com- 
manication  with  the  feme  defendant  on  the  subject,  and  says  that 
she  did  not  notify  him  of  her  dissent  to  her  husband's  action, 
nor  does  he  say  that  when  she  was  in  his  store  in  the  Fall,  he  made 
any  inquiry  as  to  her  consent  to  the  terms  on  which  his  advances 
were  made.  The  fact  is  very  apparent,  that  the  plai-ntiff  acted 
OD  the  belief  that  the  husband  owned  the  land,  but  it  is  not 
shown  that  the  wife  did  or  said  anything  to  create  the  impressi(>n, 
or  that  any  means  were  used — not  even  the  husband  asked,  in 
whom  was  the  title,  to  correct  that  erroneous  impression. 

II.  As  to  thejestojipel. 

"A  right  can  only  be  lost  or  forfeited,"  remarks  Pearson,  J., 
in  DevereiLx  v.  Burgxoyiiy  6  Ired.  Eq.,  351-365,  "  by  such  con- 
duct as  would  make  h  fraudulent  and  against  conscMcnce  to  assert 
it.  If  one  acts  in  such  a  manner  as  inteiitionally,  [the  italics  are 
in  the  opinion],  to  make  another  believe  that  he  has  no  right,  or 
has  abandoned  it,  and  the  other,  trusting  to  that  belief,  does  an 
act  which  he  would  otherwise  not  have  done,  the  fraudulent 
party  will  be  restrained  from  asserting  his  right,  unless  it  be  such 
a  case  as  will  admit  of  compensation  in  damages.  If  one  stands 
by,  or  allows  another  to  buy  property  to  which  he  has  the  title,  he 
will  not,  on  account  of  this  fraud,  be  permitted,  in  a  Court  of 
Equity,  to  assert  his  title." 

The  requisites  of  an  operative  estoppel  iv  j>a/«,  are  said  by 
Reade,  J.,  in  Holmes  v.  Crowell,  73  N.  C,  613-627,  to  be  these: 

1.  That  the  defendant  knows  of  his  title. 

2.  That  the  plaintiffs  did  not  know,  and  relied  on  the  defend- 
ant's representations. 

3.  That  the  plaintiffs  were  deceived. 

And  he  adds  that  some  authorities  require  further  *^  that  the 
defendant  intended  to  deceive." 

The  proposition  is  repeated  by  Settle,  J.,  speaking  for  the 
Court  in  JExum  v.  Cogdell,  74  N.  C,  139-142. 

This  is  the  doctrine  applied  to  transactions  in  which  the  actors 
are  sui  juris  and  are  under  no  legal  incapacities.     The  rule  is 
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more  stringeDt  when  to  be  eDforced  against  a  married  woman, 
whose  contracts,  except  as  permittee)  by  law,  are  inoperative,  and 
as  they  do  not  bind,  do  not  create  an  estoppel  producing  the  same 
result. 

We  shall  not  pursue  the  inquiry,  since  the  subject  is  ex- 
anained  in  the  case  of  Boyd  v.  Turpin,  delivered  at  the  pres- 
ent term.  Coverture  is  no  protection  against  responsibility  for 
positive  acts  of  fraud,-or  torts,  when  voluntary  and  not  commit- 
ted under  the  coercion,  actual  or  presumed,  of  the  husband,  fiur- 
neU  V.  Nicholson,  86  N.  C,  99-105. 

But  where  can  be  detected  any  fraud  in  the  feme  defendant, 
any  false  representation  in  words  or  conduct,  which  was  intended 
or  even  calculated  to  mislead  the  plaintilT  in  making  his  ad- 
vances to  the  lessee?  Her  declaration  made  to  him,  "I  sup- 
pose the  plaintiff  must  have  bis  pay  first,"  merely  shows  her 
misapprehension  of  the  law  in  respect  to  the  priority  of  the  con- 
flicting liens — nothing  more — as  is  immediately  explained. 

The  difRculty  ia,  that  the  plaintiff  supposed  the  husband  owned 
the  land,  and  without  inquiring  of  him  or  any  one  else,  agreed 
with  the  tenant  to  give  him  the  limited  credit,  provided  the  hus- 
band would  unite  with  him  in  executing  the  bond  to  create  the 
statutory  lien.  It  was  his  own  mistake,  negligently  fallen  into, 
under  which  he  made  the  advances,  and  for  which  the  feme  can- 
not be  held  responsible. 

The  argument  here  undertook  to  separate  the  seal  from  the 
instrument,  and  give  it  operation  as  a  mere  written  contract,  and 
convert  it  into  a  contract  as  if  made  by  the  wife  herself.  In 
answer  to  this  these  8u^;estions  will  readily  occur  to  the  legal 
mind: 

1.  The  contract  is  the  personal  covenant  of  the  husband  and, 
as  such,  binds  him. 

2.  If  divested  of  the  seal,  and  we  know  of  no  principle  ujwn 
which  this  can  be  done  by  others  than  the  parties  to  it,  it  would 
remain  in  form  and  effect  the  contract  of  the  same  parties. 
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3.  The  husband  had  no  authorit)^,  nor  did  he  undertake  to 
exercise  any,  as  conferred  by  his  wife,  in  entering  into  the  con- 
tract. 

4.  All  the  parties  understood  it  to  be  his  own  personal  act,  and 
binding  him  only,  as  such. 

The  case  in  our  own  court,  BlacknaU  v.  Parrishy  6  Jones'  Eq., 
70,  and  the  citations  from  Story's  Agency,  are  not  repugnant  to 
the  views  expressed,  nor  appropriate  to  the  facts  of  the  present 
case.  In  the  case  referred  to,  a  paper,  signed  and  sealed  by  the 
owner  of  land,  with  blanks  for  the  name  of  the  bargainee,  was 
placed  in  the  hands  of  an  agent,  with  parol  authority  to  fill  the 
blanks  with  the  name  of  the  purchaser  and  price.  This  he  did, 
and  it  was  held  that  the  instrument,  though  not  operative  as  a 
covenant,  was  operative  as  a  contract  within  the  statute  of  frauds, 
and  could  be  specifically  enforced.  But  the  contract  purported 
to  be  that  of  the  principal,  and  remained  unchanged  by  disre- 
garding the  presence  of  a  seal,  which  was  not  necessary  to  give 
it  efficacy.  It  furnishes  no  support  to  the  present  endeavor  to 
get  rid  of  a  seal,  rightfully  put  there  by  the  party  himself,  and 
thus  not  only  to  change  the  nature  of  the  instrument,  but  to  make 
it  the  contract  of  another  and  different  person,  in  opposition  to 
its  express  terms  and  to  the  original  understanding  of  all  the 
parties  to  it. 

We  discover  no  error  in  the  rulings,  and  the  judgment  must 
be  affirmed. 

It  is  8o  ordered. 

No  error.  Affirmed. 
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L,    M.  COOPER  «nd  olher*  v.  B.  F.  MIDDLETON,  Adm'r,  and  othere. 

Exceptions   to  Report — Guardian — Mortgage — Siibrogation — 

Surety— Trust. 

1.  Eiceptlooe  to  tbi:  rotHirt  of  a  referee  must  dlstinclly  point  ont  the  alleged 

3.  Facts  fouud  bv  a  referee  and  a[iproved  bj  tbe  Court,  Id  wblch  Ibe  order  of 
retereoce  whb  made,  nre  Dot  llic  subj<-el  at  reTJew  lii  the  Supreme  Conn,  dd- 
leas  Ihei-f  »  nu  rvidtjicr  to  support  tbe  flndlDii. 

8.  Where  a  guardfau  conveyed  certalu  property  to  tbe  sureties  upon  hie  bond,  in 
tnist  to  "  well  aud  truly  to  pnj  ofT  hie  vrards,"  and  "  sai'e  barm|p««  bie  sure- 
ties ou  his  guardiau  bond,"  and  Ibe  wards  recovered  judgmeat  against  the 
guardian  tor  tbe  amounts  severally  due  tbem  ;  Held,  [hat  the  wards  were  en- 
titled to  bave  tbe  land  so  conveyed  subjected  to  tbe  sal Ist action  o(  tbeir  Judg- 
ments  Irrespeetive  of  the  liability  or  solveney  of  the  sureties, 

(A7u««  V.  MeKtiizif,  6B  S.  C,  103;  Orten  v.  Catlleberrj/.  70  N.  C,  20;  KarpT. 
likhardion,  75  N.  C,  84 :  iHi(  v,  SuU,  78  N.  C,  272 ;  Hyman  v.  Bavrem,  »  N. 
C,  588,  and  Oreni  v.  Jona,  78  N.  C„  285,  cited  and  approved  ;  and  JJama  v. 
Oailh/r,  93  N'.C.,  3!i6,  eltcd  aud  disllnfpilshed). 

Civil  action,  tried  by  Gudger,  Judge,  at  May  Term,  1885, 
of  the  Superior  Court  of  Duplin  eounty. 

This  waji  an  action  brought  to  recover  of  W.  B.  MiddletoD, 
guardian,  the  intestate  of  defendant  B.  F.  Middleton,  and  the 
sureties  upon  his  bond,  whatever  might  be  due  tbe  plaintiffs  ns 
wards  of  said  W.  B.  Middleton,  and  to  subrogate  the  plaintiffs 
to  the  rights  of  ihe  sureties  in  a  irertain  mortgage  deed  executed 
to  them  by  said  W.  B.  Middleton.  Tlie  cause  was,  by  consent, 
referred  to  F.  A.  Daniels,  at  Spring  Term,  1883,  and  at  Spring 
Term,  1884,  said  referee  made  the  following  repf>rt: 

The  undersigned,  to  wlmm  was  leferreil  for  trial  the  issues  in 
tbe  above  ei)title<l  cause,  respectfully  reports,  that  the  cause  came 

on  for  trial  before  him  on  the  27ih  day  of  September,  and  

day  of  October,  1883,  The  evidence  taken  accompanies  this 
report.  The  objeetioiis  to  evidentie  offei-ed  were  made  and  noted, 
and  ruled  upon  in  report  of  evidence  herewith.  Having  heard 
the  argument  of  counsel  of  the  parties,  after  considering  the  evi- 
dence, I  find  the  following  facts: 
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I.  That  W.  B.  Middleton,  by  order  of  the  Court  of  Pleas 
and  Quarter  Sessions  of  Duplin  county,  was  at  January  Term, 
1859,  appointed  guardian  of  the  relators,  L.  M.  Cooper,  John 
D.  Cooper  and  William  Cooper;  that  he  accepted  said  trust,  and 
entered  intt)  bond  for  the  faithful  performance  thereof,  payable 
to  the  State  of  North  Carolina,  in  the  sum  of  fifty  thousand 
dollars,  with  the  defendant  Matthew  Moore,  D.  J.  Middleton 
and  Stephen  Graham  us  sureties  thereto,  and  entered  upon  the 
discharge  of  the  duties  of  his  office  as  guardian;  that  said  W. 
B.  Middleton,  as  guardian  as  aforesaid,  at  October  Term,  1866, 
of  said  Court,  renewed  his  bond,  payable  to  the  State  of  North 
Carolina  in  the  sum  of  five  thousand  dollars,  with  the  defend- 
ants D.  J.  Middleton  and  Jesse  B.  Southerland  as  sureties 
thereto. 

II.  That  said  W.  B.  Middleton,  by  virtue  of  his  said  office,  took 
into  his  possession  real  and  personal  property  of  his  wards, 
hired  out  the  slaves  until  they  were  eraancipatf»d,  and  rentetl  out 
the  lands  till  the  wards  arrived  of  age. 

III.  That  the  said  W.  B.  Middleton  filed  regular  annual  ac- 
counts as  guardian,  from  his  qualification  to  the  year  1866,  inclu- 
sive, but  thereafter  he  failed  to  file  such  accounts,  and  has 
failed  to  file  any  final  account,  or  to  account  and  settle  with  his 
said  wards,  since  their  arrival  of  age. 

IV.  That  the  said  W.  B.  Middleton,  as  guardian  of  L.  M. 
Cooper,  at  Spring  Term,  1861,  of  the  Court  of  Equity  of  Du- 
plin county,  presented  the  [)etitiou  of  L.  M.  Cooper  for  the  sale 
of  certain  lands  of  said  L.  M.  Cooper,  described  in  said  petition; 
that  said  lands  were  sold  under  order  of  the  Court,  bv  ihe  Clerk 
and  Master,  on  the  24th  day  of  September,  1861,  for  one  thnu- 
sand  and  five  dollars,  for  which  purchase  money,  by  order  of  the 
Court,  the  Clerk  and  Master  took  a  note  payable  in  six  months, 
which  sale  at  September  Term,  1861,  was  in  all  respects  confirmed, 
and  in  the  decree  confirming  the  sale,  the  Clerk  and  Master  was 
directed  to  turn  over  to  the  guardian  the  note  for  purchase 
money  of  said  lands. 
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V.  That  the  note  for  said  purchase  money  was,  by  said  guar- 
dian, collected  in  May,  1863,  in  Confederate  money,  and  the  said 
guardian  was  never  thereafter  able  to  invest  the  same,  and  the 
fund  became  worthless  in  his  hands  by  the  result  of  the  war. 

VI.  That  said  wards  arrived  of  age  respectively,  L.  M. 
Cooper  on  the  23d  day  of  June,  1870,  John  D.  Cooper  on  the 
17th  day  of  July,  1872,  and  William  Cooper  on  the  17th  day 
of  October,  1874. 

VII.  That  the  said  W.  B.  Middleton  died  intestate  on  the 
10th  day  of  August,  1881,  leaving  him  surviving  as  children 
and  heirs-at-law,  the  defendants  B.  F.  Middleton,  S.  O.  Middle- 
ton,  W.  L.  Middleton,  A.  W.  Middleton,  Elizabeth  A.  Middle- 
ton,  and  Mary  P.  Middleton,  and  the  defendant  B.  F.  Middle- 
ton  was  appointed  and  qualified  as  administrator  of  W.  B.  Mid- 
dleton, and  entered  upon  the  discharge  of  his  duties  as  such. 

VIII.  That  the  said  W.  B.  Middleton,  prior  to  his  death,  on 
the  15th  day  of  May,  1878,  executed  and  delivered  to  the  de- 
fendants Matthew  Moore,  D.  J.  Middleton,  Stephen  Graham  and 
Jesse  B.  Southerland,  his  sureties  on  his  said  guardian  bonds,  a 
deed  of  trust  or  mortgage,  whereby  he  conveyed  to  said  grantees, 
certain  real  and  personal  property  described  therein,  for  purposes 
expressed  therein,  which  deed  of  trust  was  duly  probated,  and 
was  registered  in  the  office  of  the  register  of  deeds  of  Duplin 
county,  on  the  31st  day  of  May,  1878. 

IX.  That  the  said  S.  O.  Middleton  has  purchased  for  value 
and  is  now  the  owner  of  all  the  debts  secured  in  said  deeds  of 
trust,  except  the  debt  due  the  wards  of  W.  B.  Middleton,  de- 
ceased, and  on  the  22d  day  of  September,  1881,  caused  to  be 
registered  in  the  office  of  register  of  deeds  of  Duplin  county,  the 
transfers  of  said  debts  to  him. 

X.  That  the  said  W.  B.  Middleton,  on  the  3d  day  of  October, 
1878,  executed  and  delivered  to  D.  H.  Wallace  and  S.  O.  Mid- 
dleton, partners  trading  under  firm  and  style  of  Wallace  &  Mid- 
dleton, a  mortgage  conveying  a  portion  of  the  lauds  conveyed  in 
the  deed  of  trust  or  mortgage  aforesaid,  to  secure  the  payment 
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of  a  note  for  $599.33,  of  even  date  with  said  mortgage,  executed 
by  said  W.  B.  Middleton  to  said  Wallace  &  Middleton,  which 
mortgs^  was  probated  and  registered  in  the  office  of  roister  of 
deeds  of  Duplin  county,  on  the  8th  day  of  October,  1878.     That 
the  said  W.  B.  Middleton,  afterwards,  to-wit:  on  the  6th  day  of 
February,  1879,  executed  and  delivered  to  Wallace  &  Middleton  a 
mortgage  conveying  a  portion  of  the  lands  conveyed  in  the  deed 
of  trust  or  mortgage  aforesaid,  to  secure  the  payment  of  a  certain 
note  for  the  sum  of  $410.72  of  even  date  with  said  mortgage, 
executed  by  said  W.  B.  Middleton  to  Wallace  &  Middleton, 
which  mortgage  was  duly  probated,  and  on  the  7th  day  of  March, 
1879,   registered'  in  the  office  of  register  of  deeds  of  Duplin 
county;    that   an    action    for   the  foreclosure  of  said  mortgage 
deeds  was  instituted  at  Fall  Term,  1881,  of  Duplin  Superior 
Court,  in  which  D.  H.  Wallace  and  S.  O.  Middleton  were  plain- 
tifis,  and  B.  F.  Middleton,  administrator  of  W.  B.  Middleton, 
B.  F.  Middleton,  W.  L.  Middleton,  A.  W.  Middleton,  E.  An- 
nie Middleton  and  May  P.  Middleton  were  defendants.     In  that 
action  a  decree  of  sale  was  rendered,  subject  to  the  deed  of  trust 
or    mortgage   first  above   mentioned,  at  Fall   Term,   1881,  by 
which  decree,  James  W.  Blount  was  appointed  commissioner  to 
sell  said  lands.    The  said  commissioner  reported  to  Spring  Term, 
1882,  that,  in  compliance  with  the  decree,  after  legal  notice,  he 
sold    at   the   court-house   door    in    the  town    of   Kenansville, 
when  and  where  S.   O.  Middleton,  bidding  by  permission  of 
Court,  became  the  last  and  highest  bidder  at  the  sum  of  $1,350, 
recommending  the  confirmation  of  said  sale,  and  thereafter,  on 
the  1st  day  of  June,  1882,  the  said  commissioner  executed  and 
delivered  to  the  defendant  S.  O.   Middleton,  a  deed  for  said 
lands. 

XI.  That  the  cause  of  action  of  the  relators  herein,  upon  the 
guardian  bonds  against  Matthew  Moore,  D.  J.  Middleton, 
Stephen  Graham  and  Jesse  B.  Southerland,  sureties  thereto,  ac- 
crued to  each  and  every  one  of  the  relators  more  than  three 
years  prior  to  the  commencement  of  this  action. 
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XII.  That  the  Smith  note  of  $71,  due  January  1st,  1860, 
might,  by  the  exercise  of  treasonable  diligence,  have  been  col- 
lected by  the  guardian. 

Upon  tlie  foregoing  facts  1  find  as  conclusions  of  law: 

I.  That  W.  B.  Middleton,  guardian,  committed  a  breach  of 
his  bond  by  failing  to  file  his  final  account  and  settle  with  his 
wards. 

II.  That  there  is  due  to  the  relator  L.  M.  Cooper,  from  his 
guardian  W.  B.  Middleton,  the  sum  of  $2,356.93. 

III.  That  there  is  due  the  relator  William  Cooper,  from  his 
guardian  VV.  B.  Middleton,  the  sum  of  $3,067.71. 

IV.  That  there  is  due  the  relator  John  D.  Cooper,  from  his 
guardian  W.  B.  Middleton,  the  sum  of  $3,086.75. 

V.  That  the  action  is  barred  as  against  Matthew  Moore,  D.  J. 
Middleton,  Stephen  Graham  and  Jesse  B.  Southerland,  ae  sure- 
ties on  the  guardian  bond  of  W.  B.  Middleton. 

VT.  That  the  deed  of  trust  executed  by  W.  B.  Middleton  to 
Matthew  Moore  et  afe.,  was  intended  as  a  security  for  the  debts 
herein  found  due  the  relators,  as  well  as  for  the  notes  therein 
recited. 

VII.  That  the  relators  are  entitled  to  judgment  against  B.  F. 
Middleton,  Administrator  of  W.  B.  Middleton,  for  the  amount  of 
their  respective  debts. 

VIII.  That  the  relators  are  entitled  to  have  the  sureties, 
grantees  under  the  said  deed  of  trust,  declared  trustees  of  the 
property  therein  conveyed,  for  the  relators  and  the  other  creditors 
mentioned  therein ;  and  that  the  relators  are  entitle<i  to  be  subro- 
gated to  the  rights  of  said  sureties. 

IX.  That  the  guardian,  W.  B.  Middleton,  is  not  chargeable 
with  the  $1,005  collected  by  him  in  May,  1863,  for  the  purchase 
money  of  lands. 

The  defendants  except  to  the  report  of  the  referee,as  follows: 
For  that  the  conclusions  of  law  numbered  2,  3,  4,  6  and  8  are 
erroneous  and  contrary  to  the  facts  and  the  law  governing  this 


case. 
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The  following  is  a  a»py  of  the  material  parts  of  the  deed  of 
May  1st,  1878 : 

This  indenture  made  this  the  1st  day  of  May,  1878,  between 
AVilliam  B.  Middleton  of  the  above  named  State  and  county,  of 
the  first  part,  and  Matthew  Moore,  Stephen  Graham,  D.  J.  Mid- 
dleton and  Jesse  B.  Southerland,  all  of  the  same  county  and 
State,  of  the  second  part,  witnesseth :  that  whereas  the  said  party 
of  the  first  part,  on  the  18th  day  of  January,  1859,  became  and 
was  duly  appointed  guardian  of  L.  M.  Cooper,  Wm.  Cooper 
and  Jno.  D.  Cooper,  children  of  Wm.  Cooper,  deceased,  and 
gave  as  sureties  on  his  guardian  bond,  made  on  the  18th  day  of 
January,  1859,  Matthew  Moore,  D.  J.  Middleton  and  Stephen 
Graham,  for  the  sum  of  fifty  thousand  dollars,  and  gave  as  his 
sureties  on  his  second  guardian  bond,  made  on  the  16th  day  of 
October,  1866,  D.  J.  Middleton  and  Jesse  B.  Southerland,  for 
the  sum  of  five  thousand  dollars ;  and  whereas,  the  said  party 
of  the  first  part  has  not  made  a  final  settlement  with  his  said 
wards,  and  disc*harged  and  .satisfied  the  said  guardian  bonds; 
now  therefore,  to  indemnify  the  said  parties  of  the  second  part, 
and  save  harmless  his  said  sureties,  the  said  parties  of  the  sec- 
ond part,  this  indenture  witnesseth :  for  and  in  consideration  of 
the  premises,  and  the  further  consideration  of  one  dollar,  the 
said  party  of  the  first  part  has  granted,  bargained,  sold  and  con- 
veyed unto  the  said  parties  of  the  second  part  and  their  heirs,  a 

certain  tract  or  tracts  of  land. 

*  ******* 

The  condition  of  the  foregoing  deed  is  such,  that  whereas,  the 
said  parties  of  the  second  part,  are  liable  for  the  said  party  of  the 
first  part,  as  herein  specified;  and  whereas,  the  said  party  of  the 
first  part,  is  also  indebted  as  follows:  To  H.  Bowden, on  face  of 
the  note,  date  not  recollected,  but  now  in  possesssion  of  Matthew 
Moore,  in  the  sum  of  forty  dollars;  to  John  A.  McArthur,  by 
note  due  January  1st,  1878,  for  one  thousand  and  fifty-five  dol- 
lars and  seventy-three  cents;  to  I.  B.  Kelly,  by  note  due  15th 
May,  1878,  for  one  hundred  and  fifty-seven  dollars  and  eighty- 


92 


IN  THE  SUPREME  COURT. 


Cooper  v.  Middlbton. 


two  cents;  to  Stephen  Graham,  by  note  due  4th  April,  1878,  at 
8  per  cent,  for  two  hundred  and  eighty  dollars;  to  H.  Grimes 
&  Co.,  by  note  due  18th  January,  1875,  at  8  per  cent.,  for  one 
hundred  dollars. 

Now,  therefore,  if  the  said  party  of  the  first  part,  shall  well 
and  truly  payoflFand  satisfy  his  said  wards,  L.  M.  Cooper,  Wm. 
Cooper  and  John  D.  Cooper,  and  save  harmless  his  said  sureties 
on  his  guardian  bonds,  the  said  parties  of  the  second  part,  and 
pay  off  and  discharge  the  said  indebtedness  just  above  specified, 
then  this  deed  is  to  be  void ;  but  otherwise  the  said  parties  of 
the  second  part,  and  their  heirs,  are  to  hold  the  property  in  trust, 
to  sell  the  same  and  pay  oflF  and  discharge  the  said  debts. 

Upon  the  report  of  the  referee  being  made,  the  Court  adjudged 
that  the  exceptions  of  the  defendant  be  overruled,  and  the  report 
be  in  all  respects  confirmed;  and  it  was  further  adjudged  that 
the  plaintiffs  recover  of  the  defendant  B.  F.  Middleton,  admin- 
istrator of  W.  B.  Middleton,  the  sum  of  fifty-five  thousand  dol- 
lars, the  penal  sums  of  the  two  bonds  of  B.  F.  Middleton, 
guardian  of  the  relators,  to  be  discharged  upon  the  payment  by 
said  administrator  of  the  sums  found  by  the  referee  to  be  sever- 
ally due  to  each  of  the  relators,  with  interest  on  each  of  said 
sums  from  the  19th  day  of  May,  1884,  until  paid;  and  it  was 
further  adjudged  that,  in  case  the  personal  assets  in  the  hands  of 
B.  F.  Middleton,  administrator  as  aforesaid,  should  not  be  suf- 
ficient to  discharge  the  several  sums  to  the  relators,  that  the  real 
and  personal  estate  described  in  the  mortgage  deed  of  the  said 
W.  B.  Middleton  to  Matthew  Moore  and  others,  sureties,  of  May 
1st,  1878,  be  subjected  to,  and  applied  to  the  payment  thereof, 
and  to  that  end,  the  defendants,  Matthew  Moore,  Stephen  Gra- 
ham, Daniel  J.  Middleton  and  Joseph  B.  Southerland,  the  gran- 
tees in  the  deed  of  the  1st  day  of  May,  1878,  are  declared  trus- 
tees of  the  real  and  personal  pro{)erty  therein  to  them  conveyed ; 
and  it  was  further  adjudged,  that  in  case  the  several  amounts 
therein  before  adjudged  to  be  paid,  should  not  be  paid  out  of  the 
personal  assets  of  the  said  W.  B.  Middleton,  on  or  before  the 
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20th  day  of  May,  1886,  and  should  remain  unpaid,  then,  in  such 
case,  H.  R.  Kornegay  and  W.  R.  Allen  were  appointed  oommis- 
sioners  to  make  sale  of  all  the  real  estate  mentioned  and  de- 
scribed in  the  deed  of  May  1st,  1878.  The  decree  then  pro- 
ceeded to  direct  the  manner  and  time  of  sale. 
The  defendants  appealed. 

JUr.  H,  R.  Kornegay,  for  the  plaintiffs. 
Messrs.    Geo,    F.    Strong    and     W.   R.   Alien,   for  the    de- 
fendants. 

Ashe,  J.  (after  stating  the  facts).  The  avowed  object  of  this 
actioD,  was  to  subrogate  the  plaintiffs  to  the  rights  of  the  sureties 
Id  a  certain  mortgage  deed  made  by  W.  B.  Middleton  to  his 
sureties  on  his  guardian  bond. 

The  cause  was  referred  to  Frank  A.  Daniels,  both  parties  as- 
senting, for  trial  upon  all  the  issues  of  law  and  fact  arising  on 
the  pleading.  The  referee  made  his  report,  accompanied  by  the 
evidence  taken  in  the  cause,  distinctly  stating  in  his  report  the 
facts  found  upon  the  evidence,  and  his  conclusions  of  the  law 
arising  from  the  facts  so  found.  In  this  respect  the  referee  has 
strictly  complied  with  the  practice  as  prescribed  by  this  Court. 
KlvUs  V.  McKemU,  65  N.  C,  102 ;  Green  v.  Castleben-y,  70  N. 
C,  20;  Earp  v.  Richardson,  75  N.  C,  84. 

The  evidence  in  the  case  was  very  voluminous,  and  as  will  be 
seen  by  reference  to  the  statement  of  the  case,  the  facts  found 
and  the  conclusions  of  law,  were  numerous ;  but  the  only  excep- 
tion relied  upon  in  the  argument  before  us  was,  that  "the  con- 
clusions of  law  numbered  2,  3,  4,  6  and  8,  are  erroneous  and 
contrary  to  the  facts  and  the  law  governing  the  case.''  All  the 
other  exceptions  were  abandoned  in  this  Court. 

The  exception  cannot  be  sustained.  It  is  too  vague  and  un- 
certain. It  points  out  no  faults,  either  in  the  facts  found  nor 
error  in  the  conclusions  of  law  upon  them.  The  law  requires 
that  an  exception  to  the  report  of  a  referee,  should  discriminate 
and  point  out  specifically  the  faults  complained  of.     An  excep- 
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tion  that  a  referee  ought  to  have  fouud  as  a  cooclusion  of  law 
that  the  plaintitf  recover  nnthiag,  is  not  sufficient.  Suit  v.  Suit, 
78  N.  C,  272. 

The  meaning  and  purport  of  the  defendants'  exceplinn  is, 
that  upon  the  whole  case  the  plaintiflT  is  not  entitled  to  the  relief 
he  seeks. 

The  facts  in  the  tase  were  found  by  the  refi-ree,  and  are  pre- 
sumed to  have  been  appmved  l>y  the  Court,  and  when  that  is 
so,  they  are  not  the  subject  of  review  in  this  Court,  Hyman  v. 
Devereux,  65  N.  C,  588.  The  exception  to  this  is,  where  there 
is  no  evidence  to  support  the  finding,  but  even  then  the  ernir 
mu^t  1)6  made  the  ground  of  exception,  otherwise  tlie  finding 
will  l)e  presumed  to  !«  right.     Green  v.  Jones,  78  N,  C,  20-5. 

But  to  give  the  defendant  the  full  benefit  of  his  exceptions  ai 
taken,  and  zealously  urged  in  this  Court  (and  what  does  it  amount 
to?),  he  contended  that  the  mortgage  was  given  to  indemnify  the 
sureties  of  Middletun  against  liability  on  his  guardian  bond,  and 
that  the  right  of  the  creditor  did  not  attach  to  such  a  security, 
until  the  principal  and  sureties  should  all  become  insolvent,  Bud 
as  it  did  not  appear  from  the  finding  of  the  referee,  that  either 
Mi<Idleton  or  his  sureties  were  insolvent,  the  plaintiff,  as  ci'editor, 
had  no  right  to  lie  .snbrf^ated  to  the  rights  of  the  sureties  in  the 

1  mortgage.  If  this  were  a  mortgage  simply  to  indemnify  the 
curelies,  there  would  be  some  force  in  the  position  taken  by  the 
learned  counsel,  for  the  same  doctrine  with  some  qualifications 
was  announced  hy  this  Court  in  the  recent  ame  of  Ijamea  v. 
Gfiither,  93  N.  C,  358.  But  that  ease  is  distinguishable  from 
this.  There  the  mortgage  was  given  exclusively  for  the  indemni- 
ficatioD  of  the  sureties,  but  here  it  is  given,  avowedly  for  the  pur- 
pose of  indemnifying  the  sureties,  but  at  the  same  time  expressly 
providing,  not  only,  that  if  the  debt  should  be  paid  by  the  grantor 
the  deed  should  be  void,  but  in  the  event  the  debt  should  not  be 
paid  by  him,  that  the  property  should  be  held  by  the  sureties,  in 
trust  to  sell  the  same  and  pay  off  and  discharge  the  said  debt,  so 
that  the  property  conveyed  in  the  deed,  was,  by  its  express  terms, 
appropriated  to  the  payment  of  the  debts  mentioned   thereio. 
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The  entire  deed,  in  all  ite  parts,  must  be  considered  in  ascertain- 
ing the  scope,  meaning  and  intention  of  the  parties,  and  we  think 
its  proper  construction  is,  that  it  re|)ose8  trust  in  the  sureties  to 
hold  and  sell  the  property  conveyed,  and  apply  the  proceeds  to 
the  payment  of  the  debts  specified  therein,  if  the  trustor  should 
fail  to  pay  the  same,  by  which  means  the  sUreties  are  to  be 
indemnified.  So  that  there  was,  in  fact,  no  necessity  for  resort- 
ing to  the  equitable  doctrine  of  subrogation,  as  the  creditors  men- 
tioned in  the  deed  were  the  persons  for  whose  benefit  the  deed 
was  intended  to  enure.  But  as  the  eifect  will  be  the  same,  whether 
there  is  a  judgment  for  subrogation  or  a  direct  judgment  that 
the  sureties  shall  proceed  to  sell  the  property  and  apply  the  pro- 
ceeds to  payment  of  the  debts,  there  is  no  error  in  the  judgment 
of  the  Superior  Court.  In  either  case,  the  sureties  obtain  their 
indemnification  to  the  amount  realized  from  the  sale,  which  is  all 
they  have  a  right  to  claim. 

The  judgment  of  the  Superior  Court  is  affirmed,  except  as  to 
the  time  when  the  sale  of  the  property  conveyed  in  the  mortgage 
shall  be  made,  and  that  must  be  subject  to  the  further  directions 
of  the  Court  below,  and  the  case  is  remanded  to  the  Superior 
Court,  to  the  end  that  an  account  may  be  taken  of  the  assets  in 
the  hands  of  B.  F.  Middleton,  as  administrator  of  W.  B.  Mid- 
dleton,  to  ascertain  what  amount  thereof  may  be  applicable  to 
the  debts  secured  in  the  mortgage,  and  that  the  said  Court 
may  make  all  such  further  orders  and  judgments  in  the  cause  as 
shall  l)e  deemed  necessary  to  effectuate  the  judgment  of  the  Su- 
perior Court  as  affirmed  by  this  decision. 

No  error.  Affirmed. 
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♦  THOMAS  D.  HOLLY  v.  8ALLIE  D.  HOLLY  et  al. 


Counsel — Abv^e  of    Pnvilege — Judge^s  Charge. 


1.  As  a  fi:eDeral  rule,  objections  to  comments  of  counsel,  alleged  to  be  an  abase  of 

privilege,  must  be  made  before  the  case  is  given  to  the  jury,  in  order  that  the 
Court  may,  by  proper  directions,  prevent  any  prejudicial  consequences. 
After  verdict  the  exception  should  not  be  entertained. 

2.  There  may,  however,  be  instances  where  the  abuse  of  privilege  is  so  gross  that 

it  will  become  the  duty  of  the  Judge,  ex  mero  motu,  to  interfere. 

3.  The  Judge  is  not  required  by  the  Act  of  1796— The  Code,  ^13— to  "charge"  the 

jury  where  the  facts  at  issue  are  few  and  simple  and  no  principle  of  law  is 
involved,  unless  he  is  requested  to  do  so ;  but  in  cases  where  the  witnesses 
are  numerous,  or  the  testimony  conflicting  or  complicated,  and  different 
principles  of  law  are  applicable  to  different  aspects  of  the  case,  it  is  his  dntj 
to  conform  to  the  requirements  of  the  statute. 

{StaU  v.  Huggs,  89  N.  C,  527 ;  State  v.  Sheets,  Ibid.,  548 ;  Borah  v.  Knox,  87  N.  C, 
483;  State  v.  Nolandy  a5  N.  C,  576;  State  v.  J<me»y  87  N.  C,  547 ;  StaU  v.  Mogtn, 
93  N.  C,  534 ;  State  v.  MorrU,  3  Hawks,  391 ;  State  v.  Reynolds,  87  N.  C,  544; 
and  StcUe  v.  Orady,  83  N.  C,  643,  cited  and  approved). 


Civil  action  to  recover  land,  tried  before  Avet-y,  Judge,  and 
a  jury,  at  January  Special  Term,  1884,  of  the  Superior  Court  of 
Bertie  county. 

It  was  admitted  on  the  trial  that  both  the  plaintiff  and  defend- 
ants claim  title  to  the  land  in  controversy,  under  the  will  of 
Augustus  Holly.  It  was  in  evidence  that  Augustus  Holly 
owned  a  very  large  body  of  contiguous  land,  composed  of  the 
"  Ellenhouse,"  the  "  Willow  Branch,"  the  "  Hermitage,"  the 
"John  Gaskins  place,"  (bought  of  John  S.  Graskins  in  1871),  and 
the  "Gus  Gaskins  place,"  (bought  from  the  heir-at-law  of  Augus- 
tus Gaskins  in  January,  1872),  the  **Ashland,"  and  the  "  Mount 
Gould  place."  The  Willow  Branch  place  was  devised  to  the 
plaintiff,  who  contended  that  it  embraced  the  land  in  dispute. 
It  was  admitted  that  Augustus  Holly  gave  the  land  in  contro- 
versy, in   1852,  to  Augustus   Holly  Gaskins,  because  he  was 
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Damed  after  him,  and  it  was  in  evidence  that  in  1872,  hearing 
that  one  Byrura,  who  had  married  the  daughter  and  only  heir- 
at-law  of  Augustus  H.  Gaskius,  was  alx>ut  to  sell  the  land,  the 
said  Augustus  purchased  it  back  again,  and  stattnl,  at  the  time  of 
the  purchase,  that  it  was  a  part  of  his  father's  "Willow  Branch" 
place,  and  >hat  he  intended  to  put  it  back  where  it  came  from, 
and  that  he  intended  that  it  should  stay  there. 

The  defendant,  on  the  other  hand,  intnxluced  evidence  that 
Augustus  Holly,  about  the  time  he  bought  ba<;k  the  "Gus  Gas- 
kins"  place — the  iociis  in  quo — stated  that  he  had  done  so  be- 
(*ause  he  needed  it  to  go  with  the  "John  Gaskins"  place,  for  the 
purpose  i»f  timber  and  wood ;  that  the  "John  GasKins"  land  wjis 
lacking  in  timber,  and  the  "Gus  Gasklns"  land  was  adjoining  it, 
and  was  well  timbered;  that  after  his  marriage  with  the  defend- 
ant, he  stated  the  same  thing;  that  he  used  the  timber  on  it  for 
no  other  purpose,  and  that  he  had  the  crops  from  the  two  places 
put  together,  and  on  one  occasion  stated  that  he  did  so  because 
they  were  the  same.  No  witness  testified  that  the  land  in  dis- 
pute was  ever  called  the  "Gaskins"  place,  but  several  of  them 
testified  that  it  was  sometimes  called  the  "  Augustus  Gaskins 
place." 

In  the  argument  before  the  jury,  the  defendants'  counsel  in- 
dulged in  some  comments  upon  the  conduct  of  the  plaintiff, 
which  were  alleged  to  be  an  abuse  of  privilege,  but  no  objection 
was  made  to  the  remarks  at  the  time,  nor  was  the  attention  of 
the  Court  called  to  them  when  the  case  was  submitted  to  the 
jury. 

The  0)urt  charged  the  jury  as  follows:  "The  Court  can  aid 
you  bat  little  in  this  case,  as  the  questions  involved  are  chiefly 
those  of  fact,  of  which  you  are  the  sole  judges.  Both  parties 
admit  title  in  Augustus  Holly,  deceased.  The  plaintiff'  says,  it 
was  at  the  death  of  Augustus  Holly,  a  part  of  the  Willow 
Branch  land,  conveyed  to  him  in  the  will  under  the  devise  to 
him  of  the  "Willow  Branch  farm."  The  plaintiff* must  recover 
in  ejectment,  upon  the  strength  of  his  own  title;  he  must  satisfy 
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jou,  by  a  prepoodentnce  of  evidence,  that  the  hcua  in  9110  was 
a  part  of  the  "Willow  Branch"  place — yoii  need  uot  inqaire 
whether  it  was  a  part  of  the  "  GaakiDs,"  the  "  Hermitage,"  or 
"Aahlanii"  land.  Are  you  satisfied  by  a  preponderance  of  evi- 
dence that  the  land,  at  the  death  of  Augustus  Holly,  was  a  part 
of  "Willow  Branch"  land?  If  so,  yon  must  find  th*>firsl  iesae 
"yes,"  and  in  answer  to  the  second,  name  such  sum  as  in  your 
jndgmeut  is  projier." 

The  fiillowing  issues  were  submitted  to  the  jury,  to- wit: 

1.  Is  the  plaintitr  the  owner  in  fee-simple  of  the  land  de- 
ecrib<.-d  in  the  complaint  and  in  controversy  in  this  action? 

2.  What  is  the  annual  rental  value  of  the  land  in  controversy? 
To  the  first  issue  the  jury  responded  "no,"  and  there  was  no 

response  to  the  second  issue. 

There  was  no  exception  taken  by  the  plaintitT  to  the  rnling 
of  the  Court  as  to  the  competency  of  the  testimony,  nor  was 
there  any  exceptiou  to  the  charge  of  the  Court,  when  delivered. 
Two  days  after  the  verdict  was  rendere<l,  counsel  for  the  plain- 
tiff asked  to  be  allowed  to  except  to  (he  charge.  But  uo  specific 
ubjecEion  to  the  cljarge  of  the  Court  was  then  made.  No  special 
instriirtions  were  asked  on  the  trial,  but  after  the  trial  and  the 
rendition  of  the  verdict,  the  counsel  for  plaintiff  wished  to  ex- 
cept to  the  failure  of  the  Court  to  stop  the  defendants'  counsel 
when  using  remarks  aninuuting  to  an  abuse  of  privilege.  The 
Cnurt  declined  to  entertain  the  exceptions,  and  rendered  judg- 
ment upon  the  verdict  in  favor  of  the  defendants,  from  which  the 
plainliff  appeale<1. 

Mr.  R.  B.  Peebles,  for  the  plaintiff. 
Mr.   ir.  D.  Pruden,  for  the  defendants. 

AsjHK,  J,,  {after  slating  the  catie).  There  was  but  one  point 
raised  by  the  plaintiff  on  the  bill  of  exceptions,  and  that  was 
the  refusal  of  the  Court  to  entertain  his  exception  to  the  failure 
of  the  Court  to  stop  defendants'  eonnsel  in  the  reioarka  made  by 
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him  in  the  argumeDt  before  the  jury,  which  it  was  insisted  was 
an  "  abuse  of  privilege." 

The  plaintiff's  counsel  contended  it  was  the  duty  of  the  Court 
to  stop  the  counsel,  and  its  failure  to  do  so  was  error,  and  enti- 
tles the  plaintiff  to  a  new  trial.  This  may  be  so,  if  tlie  counsel 
of  the  plaintiff  had  made  his  objection  to  the  objectional  remarks 
in  apt  time,  but  it  was  made  too  late.  In  State  v.  Suggs,  89  N. 
C,  527,  it  was  held,  that  '^  a  party  complaining  of  the  abttne  of 
privilege  by  opposing  counsel,  must  object  at  the  time,  so  that 
the  Court,  when  it  comes  to  charge  the  jury,  may  correct  the  error, 
if  one  was  committed,  or  the  objection  will  be  lost;"  and  it  has 
been  expressly  held  by  this  Court,  that  an  objection  that  the 
Judge  failed  to  stop  counsel  in  improper  remarks  to  the  jury, 
comes  too  late  w:ien  made  after  verdict.  State  v.  Sheets,  89 
N.  C,  543,  and  Horah  v.  KrioXy  87  N.  C,  483. 

There  may  be  cases  when  it  would  be  the  duty  of  the  Judge 
to  stop  the  counsel,  when  his  remarks  and  conduct  are  in  viola- 
tion of  all  the  rules  of  the  decorum  and  propriety  that  should 
be  observed  in  the  administration  of  justice,  when  nothing  the 
Judge  could  say  in  his  charge  to  the  jury  could  rectify  the 
wrong  or  efface  the  prejudice  produced.  Such  was  the  case  of 
the  State  v.  Noland,  85  N.  C,  576,  but  that  was  an  extreme 
case,  such  as  has  never  before  occurred  in  the  history  of  our 
judicial  proceedings,  and  it  is  to  be  hoped  will  never  again  occur. 

It  was  insisted  in  the  argument  before  us  in  behalf  of  the 
defendant,  that  be  was  entitled  to  a  new  trial,  because  the  Judge 
in  his  charge  to  the  jury  had  failed  to  comply  with  the  require- 
ments of  the  Act  of  1796,  The  Code,  §413,  which  requires  the 
Judge  to  state  in  a  plain  and  concise  manner,  the  evidence  given 
in  the  case,  and  declare  and  explain  the  law  arising  therefrom; 
and  to  sustain  his  position  he  cited  the  cases  of  State  v.  Jones,  87 
N.  C,  547,  and  State  v.  Rogers,  93  N.  C,  524,  and  other  cases 
of  like  import  might  have  been  cited.  But  all  of  these  cases,  it 
will  be  seen,  were  cases  where  questions  of  law  were  involved, 
which  might  be  declared  the  one  way  or  the  other,  according  as 
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the  juiy  might  find  the  facts  to  be,  to  which  the  principles  of 
law  were  applicable. 

The  Act  of  1796  is  held  to  be  declaratory  of  the  common 
law,  and  that  a  Judge  is  not  bound  to  charge  the  jury  unless  he 
chooses  to  do  so,  but  if  he  does  undertake  to  charge^  then  he 
must  conform  to  the  requirements  of  the  Act.  State  v.  Mari-U, 
3  Hawks,  391.  What  is  evidently  meant  by  the  charge  to  the 
jury,  are  the  instructions  given  by  the  Judge,  upon  the  law  ap- 
plicable to  the  facts  of  the  case,  but  when  th*^re  is  no  principle 
of  law  involved,  he  cannot  be  said  to  charge  the  jury  in  the 
sense  of  the  statute. 

But  although  a  Judge  is  not  bound  to  charge  the  jury,  a^ 
Chief  Justice  Taylor  said  in  Morris's  case  **no  Judge  would 
ever  refuse  to  impart  such  assistance,  when  it  is  requested  by  a 
jury,  nor  would  he  withhold  it  in  any  case  wherein  the  nature 
of  the  evidence,  or  the  conduct  of  the  cause,  led  him  to  believe 
that  his  aid  would  enable  them  to  discharge  their  constitutional 
functions  with  more  correctness  or  facility.  But  it  must  of 
necessity  depend  upon  the  circumstances  of  each  case,  whether 
the  Judge  believes  that  his  aid  would  be  of  any  efficacy;  w^hether 
the  case  l>e  not  so  plain  and  intelligible  as  to  render  his  inter- 
ference unnecessary,  or  the  evidence  so  equally  balanced  as  to 
make  it  unsafe." 

The  object  of  the  act  of  1796,  was  evidently  intended  to  be 
applied  to  those  cases  where  questions  of  law  arise  upon  the 
facts  of  the  case,  for  the  Judge  is  required  "to  declare  and  ex- 
plain the  law  arising  upon  them."  Cui  bono  recapitulate  the 
facts  of  a  case,  where  there  is  no  principle  of  law  arising  upon 
them,  and  it  is  a  pure  question  of  fact,  lying  entirely  within 
the  province  of  the  jury  ? 

When,  in  the  trial  of  a  cause  like  that  of  the  State  v.  Rogers, 
isupray  and  others  of  that  class,  where  the  witnesses  are  numer- 
ous, the  evidence  complicated  and  conflicting,  and  there  are  dif- 
ferent principles  of  law  applicable  to  the  different  aspects  of  the 
case,  as  presented   by  the  opposing  evidence,  it  is  most  clearly 
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the  duty  of  the  Judge  to  comply  with  the  requirements  of  the 
statute.  To  refuse  to  give  any  charge  in  such  a  case  would  be 
a  gross  dereliction  of  duty,  and  subject  him  to  just  public  cen- 
sure. But  when  the  facts  of  a  case  are  few  and  intelligible,  and 
there  is  no  que<«tion  of  law  to  be  charged  by  the  Court,  we  do 
not  see  the  necessity  of  recapitulating  the  facts,  nor  do  we  think 
it  is  the  duty  of  a  Judge  to  do  so,  unless  he  is  requested  so  to 
do.  i^ate  V.  Reynolds,  87  N.  C,  544,  and  State  v.  Grady,  83 
N.  C,  643. 

In  the  case  under  consideration,  there  was  no  question  of  law 
involved.  It  was  a  simple  question  whether  the  land  in  contro- 
versy was  included  in  the  devise  of  the  "Willow  Branch  place." 
There  was  no  request  that  the  Judge  should  recapitulate  the  facts, 
and  we  are  unable  to  see  how  his  doing  so  could  have  aided  the 
jury  in  coming  to  a  determination  upon  the  facts  of  the  case.  It 
was  a  question  of  preponderance  of  evidence,  exclusively  within  the 
province  of  the  jury  ;  and  we  are  of  the  opinion,  therefore,  that 
the  charge  of  the  Judge  is  not  obnoxious  to  the  objection  of  the 
defendant. 

The  judgment  of  the  Court  below  must  be  affirmed. 

No  error.  Affirmed. 


W.  H.  HEDRICK  v.  ROBERT  S.  PRATT. 

Judavvent — New  Triul — Nonsuit —  Verdict, 

1.  A  plain  till  may,  in  deference  to  au  intimation  from  the  Court  that  he  cannot 

maintalD  his  actioa,  submit  to  a  noo-suit,  and  have  the  questions  of  Jaw  re- 
viewed upon  appeal. 

2.  Parties  to  an  action  may  agree  that,  if  a  verdict — rendered  in  favor  of  a  plaintiff, 

subject  to  the  opinion  of  the  Court  upon  a  question  of  law  reserved— is  set 
aside,  the  plaintiff  may  submit  to  a  judgment  of  non-suit,  and,  upon  appeal, 
the  question  will  be  reviewable  In  the  Supreme  Court. 

8.  If  a  verdict  in  favor  of  a  plaintiff  is  set  aside  upon  the  ground  that  the  Court 
holds  a  question  of  law  reserved,  with  the  defendant,  the  effect  is  to  award 
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(flwcuiJv.  HaickiHs,  71  N.C.,  279;  Oraliomv.  Tale,  77N.  C.,120;  WAortonv.  Vamr 
mtMii>n*r»,  83  N.  C,  11;  Difiuf/  v.  Jo/iuton,  IB  Ired.,  *60,  and  Kirby  T.  iiOU,  7B 
N.  C,  124,  cited  and  approved). 

This  was  a  civii.  action  trie<l  before  Shipp,  Judge,  and  a 
jury,  al  Spriug  Term,  1885,  of  Chowan  Su|>enor  Court. 

The  pluintitf  iutroduced  a  morigage  from  Johit  S.  Hedrick  to 
himself,  to  secure  a  note  therein  recited,  payable  to  the  plaintiff. 

He  showed  that  the  defendant  had  purchased  the  mare  de- 
scribed in  tht:  deed,  and  was  still  in  po.ssession.  It  was  admitted 
that  ibe  mortgagor,  J.  S.  Hedrick,  had  died  l>efore  the  com- 
meni-ement  of  this  action. 

Plaintiff  was  offered  as  a  witness  in  bis  own  behalf,  and  was 
asked  "if  the  debt  se< tired  in  the  mortgage  had  been  paiil?" 
To  this  question  the  defeudant  objected  as  incornpetent.  The 
Court  reserving  the  question  of  law,  admitted  the  question,  and 
the  witne&s  answered,  "It  has  not  been  paid  iu  full." 

The  plaintiff  then  pi-uposed  to  prove  by  himself  as  a  witnes, 
that  the  uote  dcseribed  in  the  mortgage  was  in  his  jxissession, 
and  had  been  ^ince  the  execution  <jf  the  mortgage  to  him.  To 
this  the  defendant  objected — the  Court,  reserving  the  qoestioo 
of  law,  perniitie<l  the  plaintiff  to  answer  as  above  set  forth. 

Plaintiff  then  proposed  to  read  the  note  to  the  jury,  and  the 
defendant  uhjeeted,  and  upon  its  ap|>earing  to  the  Court  that  there 
was  a  sultscribing  witness  to  the  note,  who  raided  in  the  State, 
and  was  not  present,  ibe  Court  declined  to  [lermit  it  to  be  read. 
No  other  evidence  was  offered. 

Upon  the  facts  and  proofs  snhmilterl,  his  Honor  directed  a 
verdict  to  be  entered  finding  all  issues  in  favor  of  the  plaintiff, 
subject  to  the  opinion  of  the  Court  on  questions  of  law  reserved. 

The  Court,  upon  cousidei'ation  i>f  all  the  law  bearing  upon  the 
case,  being  of  opinion  with  the  defendant,  directed  the  verdict 
to  be  stricken  out.  Whereupon  the  plaintiff  look  a  nou-suit  and 
appealed. 
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Mr.  J,  A,  WiUiamsoti,  for  the  plaintiff. 

Messrs.  \V.  D.  Pruden  and  John  Galling,  for  the  defendant. 

Merrimon,  J.  It  w  a  well  settled  rule  of  practice  in  this 
State^  that  when  on  the  trial,  the  Court  intimates  an  opinion  that 
the  plaintiff  cannot  maintain  the  action,  he  may,  in  deference  to 
the  opinion  of  the  Court,  submit  to  a  judgment  of  non-suit,  as- 
sign ground  of  erri»r,  and  appeal  to  this  Court.  In  such  cases, 
the  judgment  is  not  regarded  as  one  entered  simply  at  the  instance 
of  the  plaintiff;  he  submits  to  it  with  the  understanding  on  the 
part  of  the  Court,  that  he  shall  have  the  right  to  except  and  appeal. 
Pescud  V.  Hawkins,  71  N.  C,  299;  Graham  v.  Tate,  77  N.  C, 
120;    tt^harton  v.  The  Commissionas,  82  N.  C,  1 1. 

But  that  rule  of  practice  was  not  observed  in  this  case.  The 
trial  was  had,  and  under  instructions  from  the  Court,  the  jury 
rendered  a  verdict  for  the  plaintiff.  Thereupon,  "  the  Cnurt  upon 
consideration  of  ail  the  law  bearing  upon  the  case,  being  of 
opinion  with  the  defendant,  dire(^ted  the  verdict  to  be  stricken 
out."  The  necessary  legal  effect  of  this  action  of  the  Court  was 
to  leave  the  action  as  if  no  trial  had  been  had,  and  to  direct  a 
new  trial. 

It  seenjs  that  the  plaintiff  was  not  only  dissatisfied  with  what 
the  Court  did,  but  for  some  singular  reason  that  does  not  appear 
"took  a  non-suit  and  appealed."  The  verdict  having  been 
"stricken  out" — set  aside — he  had  the  right  to  ask  for  and  have  a 
jadgnient  of  non-suit,  but  the  effect  of  such  judgment  was  to 
put  him  out  of  Court,  with  no  right  of  appeal.  Graham 
V.  Tate,  supra,  Xo  appeal  lay  from  a  judgment  such  as 
he  asked  for  and  obtained.  He  could  not  assign  ground  of 
error  to  be  reviewe<i  and  corrected  by  this  Court,  for  as  to  the 
judgment  of  non-suit  demanded  and  obtained  by  him,  the  Court 
had  made  no  decision  adverse  to  him:  it  had  alKtwed  him  just 
what  he  voluntarily  asked  for.  He  could  not  be  allowed  to  do 
the  absurd  thing  of  asking  this  Court  to  correct  allej^ed  error  in 
a  judgment  in  his  own  favor,  granted  at  his  instance,  and  in  no 
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leuKe  at  tlmt  of  the  dereuiluiil,  nor  at  the  sugp;ostiun,  or  under 
my  adverse  ruling  of  the  Court  as  lo  it.  The  action  of  the 
jluintiHi  it  seems  to  us,  is  iuexplicabte  u]>on  any  ground.  The 
itate  of  the  pleadiu^  retjiiiretl  a  trial  by  jni-y,  and  the  Court,  b; 
letting  the  verdict  aside,  in  effe<t  directed  a  new  trial.  If  the 
ilaintifT  could  have  appealeil  as  he  uudortook  to  do,  this  Court 
«ald  not  do  more  than  grant  a  new  trial.  Why,  therefoi-e,  A'lA 
le  desire  to  appial  ?  Counsel  in  the  argunieut  here  could  aol 
ell  us. 

It  may  l>e,  that  the  parties  i-ould  have  agreed  l>efore  the  readi- 
ioa  of  the  verdict,  that  if  the  opinion  of  the  Court  shoiihl  be 
idverse  to  the  plaintilTas  to  the  question  of  law  reserved,  then 
he  verdict  tihould  Ix;  set  aside  and  u  non-suit  entered,  with  leave 
o  the  plaintiff  to  appeal,  and  have  any  error  of  the  Court  •.■or- 
ected.  In  Dickey  v.  Johumii,  IS  Ire<l.,  450,  this  Court  iuti- 
nated  that  such  agreement  might  be  made,  and  a  like  snggesiion 
B  made  in  Kirby  v.  .MilU,  78  N.  C,  124.  But  it  does  not  ap- 
lear  that  there  was  any  such  agreement.  Indeed,  we  were  ia- 
'onned  by  the  counsel  for  the  appellee  that  there  was  none. 

The  appeal  was  improvideiitly  taken  and  it  must  bo  di.smis^, 
md  it  is  so  ordered. 


Ap[>eal  dismissed. 


A'hidniMralion — Cnunler-claim — Deed — Description — Junsdif- 
i  io  n — Mo  rtgiiffe —  Vertfict. 


I  The  sale  or  murtgiiRe  of  a  crop  to  be  planted,  m  well  us  one  plautcd  and  in  pro- 
ceEA  of  rultlvtlioL,  Is  valid — provided  the  place  wbere  tbe  crop  is  lo  be  pro- 
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duced  l8  desigDated  with  certainty  sufficient  to  identify  it.  It  teenu,  parol 
testimony  is  competent  to  fit  the  description  to  the  property  and  show  the 
agreement  of  the  parties. 

3.  A  mortgage  conveying  "  my  entire  crop  of  every  description  '*  Is  too  vague  to 

pass  any  title  to  the  property  mentioned. 

4.  A  defendant  is  entitled  to  judgment  upon  a  counter-claim,  if  no  reply  or  de- 

murrer has  been  interposed,  although  it  would  have  been  refused  if  objec- 
tion bad  been  made  in  apt  form  and  time. 

5.  Where  an  administrator  recovers  judgment  upon  his  cause  of  action,  and  the 

defendant  also  upon  his  counter-claim,  the  former  is  entitled  to  an  execu- 
tion for  the  entire  amount  of  his  recovery  ;  but  the  execution  on  the  defend- 
ant's judgment  will  be  stayed  until  it  is  ascertained  what  amount  of  the 
assets  of  the  estate  of  the  intestate  is  applicable  thereto. 

6.  The  Superior  Court,  in  term,  has  incidental  jurisdiction  to  order  the  taking  of 

an  account  of  the  administration,  where  necessary'  for  adjusting  the  rights 
of  the  parties  to  any  action  therein  pending. 

(CotUm  V.  WUloughby,  83  N.  C,  75 ;  ffarrU  v.  Jones,  Ibid.,  817 ;  Rawlifiga  v.  Hunt, 
90  N.  C,  270;  Atkinson  v.  Graves,  91  N.  C,  99;  Earnhardt  v.  SmUh,  86  N.  C, 
473;  Mduneyw  Ingram,  78  N.  C,  96,  and  Whedbee  v.  Riddick,  79  N.  C,  521, 
cited  and  approved). 

This  was  a  civil,  action  tried  before  Shipp,  Judge,  and  a 
jury,  at  the  Spring:  Term,  1885,  of  Hertford  Superior  Court. 

The  action  was  brought  by  the  plaintiff,  as  the  administrator 
of  C.  W.  Worrell,  and  he  alleged  in  his  complaint,  that  his  in- 
testate in  his  lifetime  was  the  owner  of  the  following  personal 
property,  viz:  Eight  bales  of  lint  cotton,  12,921  pound  seed  cot- 
ton, one  two-horse  wagon,  two  horses,  one  mule,  one  cart  and 
wheels,  fifty-six  flour  barrels  of  corn  in  shuck,  2,048  bundles  of 
fodder,  three  cows  and  three  heifers;  that  the  property  was 
worth  one  thousand  dollars;  that  C.  W.  Worrell  died  intestate 
about  the  ...  day  of  Februaiy,  1883,  and  after  his  death,  the  de- 
fendants unlawfully  took  into  possession  the  above  described 
property,  and  converted  the  same  to  their  own  use.  The  de- 
fendants, in  their  answer,  set  up  two  defences:  First,  That  the 
same  property  mentioned  in  the  complaint  was  conveyed  to  them 
by  a  chattel  mortgage,  executed  to  them  by  the  plaintiff's  intes- 
tate, dated  the  18th  of  January,  1882,  which  is  as  follows,  to- 
wit: 
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"I,  C.  W.  Worrell,  of  the  county  of  Hertford,  Slate  of 
North  Carolina,  am  indebted  to  Brill  &  Vinwm,  of  Hertford 
wunty,  in  said  State,  in  the  sum  of  one  thousand  dollars,  for 
which  they  hold  an  open  account,  to  be  due  on  the  1st  day  of 
November,  A.  D.  1882,  and  to  secure  the  paymenl  of  the  same, 
I  do  hereby  convey  lo  them  ihi'se  articles  of  {>emoDal  properly, 
to-wil :  Two  head  of  horses,  two  head  of  mules,  twenty  head  of 
hogs,  twenly  head  of  caltle,  two  carts  and  wheels,  one  wagon, 
and  my  entire  crop  of  every  description. 

"  But  un  this  special  trust :  That  if  I  fail  to  pay  said  debt  and 
interest  and  cost,  on  or  before  the  Isi  day  of  November,  A.  D. 
1882,  then  ihey  may  sell  said  properly,  or  so  much  thereof  as 
may  be  necessan',  by  public  auction,  for  cash,  first  giving  ten 
days'  notice  at  three  public  places,  anil  apply  proceeds  of  eueh 
sale  to  (he  disclini^ing  of  said  debt,  and  interest  on  the  same, 
and  pay  iiuy  surplus  to  me." 

Fi>r  11  further  defence,  they  com|ilained  of  the  plaintiff,  that 
the  said  C.  W.  Worrell  was  indelited  to  tliem  in  the  sura  of  one 
thousand  and  fifty-seven  dollars  and  eighly-five  cents,  for  goods, 
wares  and  merchandise,  sold  and  delivei-cd  lo  him,  at  his  request, 
between  the  18th  day  of  January,  1882,  and  the  first  dny  of 
December,  inclusive  of  said  two  dates.  That  said  account  and 
debt  was  due  and  payable  on  the  1st  day  of  January,  1883,  and 
that  no  part  had  been  paid,  and  they  demanded  judgment  fur 
the  same. 

The  defendants  tendered  the  following  issue:  "  Was  the  cot- 
ton, c<irn  and  fodder  desiTil>ed  in  the  e<jniplaint,  or  any  part 
thereof,  the  same  crop  which  was  describes!  in  said  mortgage,  or 
any  jart  of  same." 

His  Honor  in  his  charge  to  the  jury,  slated,  that  it  appearing 
from  the  evidence  that  no  purt  of  the  corn,  cotton  or  finlder,  de- 
scribed in  the  complaint,  was  on  hand  nt  the  date  of  the  execu- 
tion of  the  mortgage  under  which  the  defendants  claimed  title, 
but  that  the  whole  thereof  was  the  product  of  the  crop  of  1882, 
planted  after  the  execution  of  the  said  mortgage  deed,  he  would 
iustruci  them  to  respond  to  the  issue  "No." 
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The  jury  foand  the  followiug  special  verdict,  to-wit: 

I.  That  the  corn^  fodder  and  cotton  described  in  the  complaint, 
was  DO  part  of  the  crops  described  in  the  defendant's  mortgage. 

II.  That  the  conversion  complained  of  was  after  the  death  of 
C.  W.  Worrell,  and  before  plaintiiT  qualified  as  his  administrator. 

III.  That  when  the  mortgage  was  executed,  C.  W.  Worrell 
had  no  crop  on  hand,  except  about  enough  corn  and  fodder  to 
run  his  farm  during  the  year  1882. 

IV.  That  the  corn,  cotton  and  fodder  mentioned  in  the  com- 
plaint, were  grown  on  Worrell's  land  in  1882,  and  converted  by 
defendants  in  February,  1883. 

V.  That  the  value  of  the  crops  converted,  including  interest 
to  date,  was  six  hundred  and  nineteen  dollars  and  twenty-three 
cents. 

VI.  That  the  amount  due  defendants  by  plaintiff's  intestate 
np  to  date  was  nine  hundred  and  six  dollars  and  sixty-seven  cents. 

Upon  this  finding  of  the  jury,  the  Court  rendered  the  follow- 
ing judgment,  viz: 

"  That  the  plaintiff  recover  of  the  defendants  T.  A.  Britt  and 
J.  C.  Vinson,  the  said  ^um  of  six  hundred  and  nineteen  dollars 

and  forty-five  cents,  and  the  further  sum  of  S ,  the  costs  of 

the  action,  to  be  taxed  by  the  clerk. 

"And  it  is  further  adjudged  that  the  estate  of  C  W.  W^orrell 
is  indebted  on  this  day,  after  deducting  all  credits,  to  T.  A. 
Britt  and  J.  C.  Vinson,  in  the  sum  of  nine  hundred  and  six 
dollars  and  twenty-three  cents,  and  that  the  same  shall  be  paid 
by  the  administrator, prorata  with  other  debts  of  like  class,  out 
of  the  assets  of  the  estate,  in  due  course  of  administration. 

"No  execution  is  to  issue  without  the  further  order  of  this 
Court,  except  for  two- thirds  of  the  said  recovery." 

From  this  judgment  the  defendants  appealed. 

Messrs,  John  Devereux,  Jr.,  W.  D,  Pniden  and  D,  A.  Baimes, 
for  the  plaintiff. 

Mr,  R,  B.  PeebUsy  for  the  defendant. 
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Ashe,  J,,  (after  stating  the  facts).  The  main  questimi  pre- 
Beoted  by  the  record  is,  was  there  error  in  the  iuslructioni'  given 
by  the  Court  to  the  jury,  and  the  judgment  rendered  upon  their 
finding. 

Although  there  was  a  special  verdict  rendered  by  the  jurj', 
their  first  finding,  "that  the  corn,  cotton  and  fodder  described  in 
the  complaint,  was  no  part  nf  the  crops  described  in  the  mort- 
gage," we  take  it,  was  in  deference  lo  the  chaise  of  the  Court; 
the  special  vei-dict  therefore,  does  not  relieve  the  ease  from  the 
question  of  error  in  the  charge  of  the  Court.  Then,  was  there 
error?  We  are  of  the  opinion  the  judgment  of  the  Court  »a8 
in  ihe  main  correct,  and  must  be  sustained,  with  some  modifies- 
tions. 

The  Court  seejus  to  have  predicated  its  charge  to  the  jury  ihal 
the  mortgage  was  defective,  because  the  crops  claimed  to  have 
been  paH.sed  by  it,  were  not  planted  at  the  time  of  the  execution 
of  the  mortgage ;  but  that  is  immaterial,  for  if  the  Court  decides 
a  point  correctly,  there  is  no  error  to  be  attribnte<l,  although  it 
may  give  a  wrong  reason  for  its  conclusions ;  and  besides,  even 
if  there  was  erwir  in  Ihe  charge,  the  error  was  cured  by  the  ver- 
dict (if  the  jury,  who  decided  the  point  according  to  law,  as 
we  shall  see. 

We  are  of  the  opinion  the  description  of  the  corn,  oottou.and 
fodder  mentioned  in  the  deed  of  mortgage,  was  too  vague  and 
uncertain  to  pass  any  title  to  the  property  to  the  mortgagees. 

It  is  now  settled  that  to  make  a  valid  sale  or  chattel  mortgage, 
the  property  conveyed  must  be  in  esse,  or  at  least  have  a  poten- 
tial existence  at  the  time  of  the  execution  of  the  mortgage.  It 
was  formerly  held  in  this  State,  that  a  crop  was  not  the  subject  of 
sale  or  execution  before  it  was  planted,  but  the  law  has  under- 
gone a  very  great  change  in  this-  res|iect.  It  is  now  generally 
the  adopted  principle,  that  a  mortgage  of  an  unplanted  crop,  or 
the  future  products  of  a  farm,  made  by  one  in  possession  of  (lie 
land,  as  owner  or  lessee,  is  valid  at  law.  Jones  on  Chattel 
Mortgages,  §143, 
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The  principle  is  recognized  in  Georgia,  Wisconsin,  and  New 
York.  JoDes  on  Chattel  Mortgages,  §143,  Note  1.  The  prin- 
ciple was  first  adopted  in  this  State  in  the  case  of  Cotton  v.  WU- 
loughbyy  83  N.  C,  75,  which  has  been  followed  with  approval 
by  Harris  v.  JoneSy  Ibid,,  317;  Rawlings  v.  Hunty  90  N.  C,"  270. 
Id  that  case  it  was  held,  ^*that  a  crop  to  be  planted  on  one's  oiun 
land,  or  on  land  let  to  hiniy  as  well  as  a  crop  planted  and  in  pro- 
cess of  cultivation,  is  the  subject  of  a  valid  mortgage."  There, 
the  land,  known  as  the  Henry  place,  was  designated  in  the  deed 
as  the  laud  on  which  the  crop  was  to  be  raised.  And  in  the 
case  of  Atkinson  v.  Gf^aves,  91  N.  C,  99,  the  same  principle  is 
anuounced,  and  the  Court  then  said,  "  a  mortgage  or  sale  of  a  crop 
to  be  raised  on  a  certain  field  or  farm  in  the  possession  of  the 
mortgagor  or  seller,  is  as  far  as  the  principle  has  been  carried  in 
respect  to  unplanted  crops;  and  it  has  never,  as  we  are  aware, 
been  extended  to  the  products  of  the  soil  to  be  raised  without 
designating  the  place  where  they  are  to  be  produced."  The  mort- 
gage in  question  fails  to  designate  any  fietd,  farm  or  land  on 
which  the  crop  was  to  be  produced,  and  in  that  respect,  accord- 
ing to  the  authorities  cited,  is  defective,  and  passed  no  title  in 
the  corn,  fodder  and  cotton,  to  the  mortgagees. 

The  defect  might  possibly  have  been  cured  by  parol  evidence, 
offered  to  apply  the  description  to  the  subject  matter  intended 
to  be  conveyed — Jones  on  Chattel  Mortgages,  §63 — but  there 
seems  to  have  been  no  evidence  offered  as  to  any  agreement  or 
understanding  between  the  parties  as  to  the  place  where  the  crop 
was  to  be  produced,  or  what  crops  were  intended  to  be  conveyed. 

We  therefore  hold  that  there  was  no  error  in  the  judgment 
rendered  by  the  Court  in  behalf  of  the  plaintiff,  except  in  that 
execution  might  issue  for  only  two-thirds  of  the  aniouut  of  the 
judgment.  The  plaintiff  should  have  execution  for  the  whole 
amount  of  the  judgment  in  his  behalf,  for  there  may  be  debts  of 
higher  dignity  than  that  of  the  defendants,  the  payment  of  which 
it  would  not  be  right  to  postpone  until  an  account  of  the  admin- 
istration could  be  taken. 
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We  hold  also  that  the  judgment  in  behalf  of  the  defeodaDts 
must  be  sustained.  For,,  whether  the  defence  set  up  by  them 
oould  be  properly  pleaded  as  a  counter-claim,  as  a  matter  oon- 
nected  with  the  subject  of  the  plaintiff's  action,  there  was  do 
replication  or  demurrer  filed  by  the  plaintiff,  and  we  must  there- 
fore hold  that  any  objection  was  waived.  The  Code,  §249, 
Barihardt  v.  Smithy  86  N.  C,  473.  This  would  seem  to  be  in 
conflict  with  the  decision  in  Mauney  v.  Ingram,  78  N.  C,  96; 
but  is  not  so,  for  there  was  a  demurrer  by  the  plaintiff  in  that  case 
to  the  answer  of  the  defendant. 

No  execution  will  of  course  be  issued  on  the  judgment  in 
favor  of  the  defendants,  until  it  can  be  ascertained  what  amouDt 
of  the  assets  of  the  estate  of  C.  W.  Worrell  in  the  hands  of  the 
plaintiff,  as  his  administrator,  is  applicable  to  this  debt,  and  this 
involves  the  necessity  of  an  account  of  the  administration  of  the 
estate  of  the  intestate  by  the  plaintiff.  To  that  end,  therefore, 
the  case  is  remanded  to  the  Superior  Court  of  Hertford,  that  ao 
account  may  be  taken  of  the  administration  of  the  estate  of  C. 
W.  Worrell,  by  the  plaintiff,  as  his  administrator,  so  that  it  may 
be  ascertained  what  amount  of  this  judgment,  in  due  course  of 
administration,  shall  be  due  them  upon  a  j>7*o  7'ata  application  of 
the  assets  to  the  class  of  debts  to  which  this  debt,  upon  which 
the  judgment  was  founded,  belongs;  and  to  the  further  end,  that 
upon  the  report  of  the  referee,  the  amount  which  shall  be  fouDcl 
applicable  to  the  defendants'  judgment  may  be  adjudged  to  be 
paid  them. 

And  it  is  further  declared  that  the  administrator,  in  taking 
the  account,  may  make  all  necessary  parties,  to  effect  a  final 
account  of  his  administration,  the  Superior  Court  in  Term  having 
incidental  jurisdiction  to  take  the  administrator's  account  in  such 
a  case,  as  was  held  in   Whedbee  v.  Riddick,  79  N.  C,  521. 

Judgment  modified,  and  case  remanded  to  be  proceeded  with 
in  conformity  to  this  opinion. 

Modified.  Remanded. 
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ELLEN  P.  JONES  v.  WILLIAM  JONES,  et  al. 

Consolidating  Actions — Evidence — Refreshing  metnory  of 

Witness. 

1.  EKception  to  aD  order  for  the  consolidation  of  actions  must  be  taken  at  the 

time  the  order  is  made. 

2.  The  order  in  which  consolidated  actions  shall  be  tried  is  within  the  discretion 

of  the  Judge,  and  not  reviewable  in  the  Supreme  Court. 

3.  The  evidence  for  the  purpose  of  refreshing  the  recollection  of  a  witness  comes 

within  the  general  rule,  that  **  the  best  evidence  the  case  admits  of  must  be 
produced/^  therefore,  a  witness  will  not  be  allowed  to  refresh  his  memor}* 
by  referring  to  copies  of  deeds  executed  by  him  when  the  originals  may  be 
had. 

4.  Copies  of  instruments  on  the  books'  of  the  register  of  deeds  are  not  the  best 

evidence  to  refresh  the  memory  of  the  maker  of  the  instrument. 

This  was  a  civil,  action  tried  before  McKay,  Judge,  and  a 
jury,  at  the  January  Special  Terra  of  the  Superior  Court  for 
the  county  of  Hertford. 

There  were  two  actions.  The  first  was  brought  by  Ellen  P. 
Jones,  widow  of  William  H.  Jones,  deceased,  for  dower,  against 
William  Jones  and  others,  before  the  clerk,  and  carried  up  to 
the  Judge  of  the  Superior  Court  by  appeal,  upon  an  i&sue  of 
law  raised  by  the  defendant  William  Jones,  to  the  effect  that  the 
sheriflF's  deeds,  under  which  the  decedent,  W.  H.  Jones,  claimed 
the  land  in  controversy,  were  drawn  for  the  entire  interest  of 
William  Jones,  the  defendant  in  the  executions,  when,  in  fact, 
the  sheriff  at  the  time  of  the  sale,  publicly  announced  that  he 
only  sold  the  excess  after  allowing  the  said  Jones  his  homestead, 
and  prayed  that  the  deed  might  be  reformed. 

The  second  action  pending,  was  one  brought  by  William  Jones, 
the  defendant,  against  Ellen  P.  J«»nes,  the  widow,  and  H.  H. 
Jones,  the  only  heir-at-law  of  the  said  William  H.  Jones,  to 
have  the  sheriff's  deeds  reformed  in  the  particulars  and  for  the 
reason  above  set  forth  in  his  answer  to  the  petition  for  dower, 
insisting  that  W.  H.  Jones  acquired  only  a  life  estate  by  the  sale 
of  the  sheriff,  and  the  widow  was  not  entitled  to  dower. 
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At  Fall  Terra,  1883,  Avery y  Judge,  made  an  order  that  the 
two  cases  be  consolidated  and  continued. 

At  Special  Term,  1884,  William  Jones  asked  that  No.  2 
should  be  first  tried.  Tlie  Court  ordered  the  trial  to  proceed 
under  the  order  of  consolidation,  to  which  William  Jones  ex- 
cepted. Ellen  P.  Jones  put  in  evidence  two  deeds  from  Isaac 
Pipkin,  sheriff  of  Hertford  county,  one  dated  April  10th,  1869, 
and  the  other  August  10th,  1869,  which  were  registered,  the 
former  purporting  to  ccmvey  the  Iocuh  in  quo  absolutely  to  W. 
H.  Jones,  deceased,  and  the  defendant  John  E.  Jones,  as  teoants 
in  common  in  fee,  and  the  latter  purporting  to  convey  the  locus 
in  quo  to  James  L.  Anderson  in  fee.  The  said  Ellen  then  in- 
troduced a  deed  from  J.  L.  Anderson,  dated  October  7th,  1870, 
which  was  registered  properly,  purporting  to  convey  the  locm 
in  quo  to  W.  H.  Jones,  deceased,  and  John  E.  Jones,  as  tenants 
in  common,  in  fee. 

Isaac  Pipkin  was  examined  on  behalf  of  W^illiam  Jones,  and 
testified  that  he  sold  the  land  in  question  under  an  executioD. 
**I  think  the  homestead  of  William  Jones  was  not  sold.  I  put 
it  up  subject  to  the  homestead.  I  made  that  announcement.  I 
have  no  recollection  of  making  but  one  sale,  and  at  that  sale 
William  H.  Jones  and  John  E.  Jones  were  the  purchasers." 

The  witness  was  then  asked  to  examine  the  deed  Iwok,  in 
which  was  recorded  the  deeds  of  April  10th,  and  August  10th, 
and  refresh  his  memory  thereby,  and  then  state  his  recollection 
as  to  the  number  of  times  he  sold  the  land.  Ellen  P.  Jones 
objected,  1st.  because  witness  had  not  asked  to  be  permitted  to 
refresh  his  memory;  2nd.  the  paper  tendered  was  incompetent 
for  that  purpose.  The  Court  ruled  a  register's  book  incompe- 
tent to  refresh  his  memory,  and  W^illiam  Jones  excepted. 

The  following  issues  were  submitted  to  the  jury,  to-wit: 

(1).  Was  William  H.  Jones,  the  husband  of  the  plaintiff 
Ellen  P.  Jones,  seized  and  possessed  of  the  Askew  tract  of  land, 
mentioned  in  the  pleadings,  during  his  coverture  with  the  peti- 
tioner Ellen  P.  Jones? 
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(2).  Was  W.  H.  Jone8  seized  aud  possessed  of  the  William 
JoDes  tract  of  land  mentioned  in  the  pleadings,  during  his  cov- 
erture with  the  said  Ellen  P.  Jones? 

To  each  of  which  issues  the  jury  responded  in  the  affirmative, 
and  there  was  ju<lgrat*nt  accordingly  in  favor  of  the  plaintiff, 
from  which  the  defendants  appealed  to  the  Supreme  Court. 

Mr,  W,  D,  Pmden,  for  the  plaintiff. 

Messrs.  Wijibanie  and  R.  B.  Peebles^  for  the  defendants. 

Ashe,  J.,  (after  stating  the  facts).  All  of  the  exceptions 
taken  by  the  defendant  on  trial,  were  abandoned  in  this  Court, 
except  those  taken  to  the  ruling  of  the  Court  in  consolidating  the 
two  actions;  and  refusing  to  allow  the  witness  Pipkin  to  refresh 
his  recolle(;tion  as  to  the  number  of  times  he  sold  the  land,  by  ref- 
erence t4»  the  register's  book  in  which  his  deeds  were  recorded. 

We  think  the  exception  to  the  ruling  of  consolidation  came 
too  late.  It  was  at  Fall  Term,  1883,  that  the  order  was  made  by 
the  Court  to  consolidate  the  two  cases.  No  exception  was  then 
taken  to  the  ruling,  but  the  defendant,  by  his  silence,  is  presumed 
to  have  acquiesced  in  the  order. 

At  the  Special  Term,  1884,  the  defendant  William  Jones, 
asked  that  No.  2 — his  action  against  the  plaintiff  Ellen  P.  Jones 
and  others — should  be  first  tried.  The  Court  refused  the  motion, 
and  ordered  the  trial  to  proceed  under  the  order  of  consolida- 
tion, made  at  Fall  Term,  1883,  to  which  the  defendant  William 
Jones  excepted. 

It  will  be  noticed  that  there  was  no  exception  to  the  order  of 
consolidation,  but  only  to  the  order  in  which  the  two  consoli- 
dated cases  should  be  tried.  But  this  exception  was  abandoned 
in  this  Court,  for  the  defendant  abandoned  all  exceptions  except 
that  to  the  archer  of  consolidation,  and  the  ruling  in  the  matter 
of  refreshing  the  memory  of  the  witness.  After  the  actions 
were  consolidated,  it  was  a  matter  entirely  in  the  discretion  of 
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the  Judge,  wiiat  order  should  be  observed  on  the  trial,  and  liis 
ruling  in  that  respect  is  not  reviewable. 

We  think  as  the  defendant  W.  H.  iTones  acquiesced  in  the  or- 
dei'  of  consolidation  at  the  time  it  was  made,  and  when  even  at 
the  time,  he  made  no  objection  to  the  order,  but  only  to  the  ruao- 
ner  in  which  the  two  should  be  consolidated,  he  waived  hib  ob- 
jection to  the  order,  and  caimot  be  allowed  to  take  it  for  the  first 
time  in  this  Court.  In  the  ruling  of  the  Court  upon  this  point 
there  was  no  error. 

Nor  do  we  think  there  was  any  error  upon  the  other  point 
It  is  well  settled  that  the  Ijest  evidence  the  case  admit^i  of  ^hali 
be  oflFered.     In  this  case,  the  two  deeds  executed  bv  the  witness 
Pipkin,  as  sheriff',  the  one  to  J.  E.  Jones  and  W.  H.  Jones,  aud 
the  other  to  James  L.  Anderson,  bearing  his  signature,  were  in 
evidence  and  before  the  Court.     A  reference  to  these  deeds  was 
certainly  the  best  means  of  refreshing  his  memory.     Why,  then, 
resort  to  the  register's  book,  which  was  only  a  copy  of  tiie  deeds'? 
Was  it   admissible?     In  Starkie  on  Evidence,  181,  it  is  held, 
"whether  the  writing  be  used  merely  as  an  instrument  for  re- 
storing the  recollection  of  a  fact,  or  be  offered  to  be  read  as  con- 
taining a  true  account  of  particulars  entirely  forgotten,  it  must, 
in  conformity  with  the  general  principles  of  evidence,  l)e  the  best 
for  the  purpose  the  case  admits  of;"  and  in  the  case  of  Burton  v. 
Plummet,  2  A.  &  E.,  348,  (29  E.  C.  L.  Rep.),  it  was  held,  that 
"the  copy  of  an  entry,  not  made  by  the  witness  contemporane- 
ously, does  not  seem  admissible  for  the  purpose  of  refreshing  a 
witness's  memory.     The  rule  is,  that  the  best  evidence  must  be 
produced,  and  the  rule  appears  to  be  applicable,  whether  the  paper 
be  produced  as  evidence  in  itself,  or  to  be  used  merely  to  refresh  the 
memory."    This  decision,  which  was  made  by  Justice  PattebssON, 
is  referred  to  with  approval  by  Taylor  in  his  work  on  Evidence, 
§1265. 

The  register's  book  was  no  doubt  admissible  as  evidence  in  the 
cause,  upon  the  question  of  title,  but  it  was  not  the  best  evidence 
for  the  purpose  for  which  it  was  offered,  i,  e,  to  refresh  the  re- 
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oolIectioD  of  the  witness.  The  origiual  deed  having  tlie  signa- 
ture of  the  witness,  for  Oud  |>urpose  was  certainly  the  best  evi- 
deuce.  We  are,  therefore,  of  the  opinion  there  was  uo  error  in 
the  ruling  of  the  Court  upon  that  point. 

The  judgment  of  the  Superior  Court  is  therefore  affirmed. 

No  error.  Affirmed. 


B.  F.  ELLIOTT,  Adraiuietrator,  et  als.  v.  R.  H.  WHEDBEE,  et  ale. 

Parol  evidence  to  vary  a  written  CmUrad — Insurance — Assign- 

ment  of  Policy — Parlies. 

1.  Parol  eyidence  is  incompeteDt  to  vary,  explain,  or  contradict  a  written  instru- 

ment. So  where  an  insurance  company  contracted  in  writing  to  pay  a 
sum  of  money  to  the  personal  representative  of  the  insured,  parol  evi- 
dence Is  not  admissible  to  show  that  it  was  intended  that  the  sum  should  be 
paid  to  certain  of  his  children. 

2.  Where  the  by-law  of  an  iosurance  company  allowed  the  holder  of  a  policy  to 

desi^ate  the  beneficiaries,  by  endorsing  on  the  baclc  of  the  policy  the  names 
of  ftuch  beneficiaries,  which  endorsement  was  to  be  signed  and  witnessed ; 
It  teas  hdd^  that  a  designation  could  not  be  made  by  the  insured,  by  merely- 
writing  the  names  of  the  beneficiaries  in  the  blank  prepared  on  the  policies 
for  that  purpose,  but  without  signing  it. 

3.  Where  a  policy  of  insurance  is  payable  to  the  personal  representative  of  the 

deceased,  his  administrator  may  maintain  an  action  for  the  money,  agaiubt 
some  of  the  next  of  kin  who  have  received  it. 

4.  Where,  in  such  case,  the  amount  of  the  policy  has  been  paid  to  some  of  the 

next  of  kin  of  the  insured,  and  the  administrator  sues  them  to  recover  the 
amount,  if  the  estate  is  solvent,  and  the  money  is  not  needed  for  the  [tay- 
ment  of  debts,  the  defendants  are  entitled  to  retain  their  distributive  shares, 
and  the  administrator  can  only  recover  the  excess. 

{DanalcUon  v.  BenUm,  4  Dev.  &.  Bat.,  4a5;  Eiheridge  v.  BUin,  72  N.  C,  213;  Wil- 
mm  ▼.  Safidifer,  76  N.  C,  847;  Baker  v.  The  Railroad,  91  N.  C,  808;  Sogers  v. 
Chetttiuty  92  N.  C,  81,  cited  and  approved). 

This  was  a  civil  action,  tried  before  Shipp,  Judge,  at  Spring 
Term,  1885,  of  Chowan  Superior  Court,  upon  the  following 
case  agreed,  to- wit: 
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John  W.  Nowell  died  intestate  in  Chowan  county  in  1883, 
leaving  l)im  surviving,  Cornelia  C.  Nowell,  his  widow,  and  the 
plaintiff  J.  W.  Nowell,  Jr.,  and  the  three /em«  defendants,  Julia, 
wife  of  R.  H.  Whedbee,  Ada  Nowell,  and  Sallie,  wife  of  W. 
H.  Elliott,  none  of  whom  had  any  estate,  and  all  are  now  uf 
full  age,  except  the  plaintiff  J.  W.  Nowell,  Jr.,  who  was  bora 
since  the  death  of  his  father.  I^etters  of  administration  on  his 
estate  were  granted  to  the  plaintiff  B.  F.  Elliott. 

Before  his  death,  the  intestate  procured  a  certificate  of  mem- 
bership in  the  Christian  Brotherhood,  of  Norfolk,  Virginia,  an 
insurance  organization,  of  which  the  following  is  a  copy. 

No.  956.  Clas  1. 

TjiE  Christian  Brotherhood. 

Benefit  Certificale, 

Know  all  men  by  these  presents,  that  John  W.  Nowell  is  this 
day  admitted  a  member  of  the  Christian  Brotherhood,  entitled  to 
all  the  benefits  of  Class  No.  One,  and  no  other,  as  the  same  may 
appear.  In  case  of  the  death  of  the  said  John  W.  Nowell,  being 
at  the  time  of  his  decease  a  member  hereof  in  good  standing  and 
repute,  and  not  in  arrears  to  said  Brotherhood  in  annual  du^s, 
assessments,  or  otherwise,  the  said  Brotherhood  hereby  agrees  to 
pay  to  the  personal  representative  or  representatives  of  said  John 
W.  Nowell,  or  to  the  person  or  persons  herein  designated  by  the 
said  John  Nowell  to  receive  the  same,  as  the  case  may  be,  a  sum 
of  money  aggregating  in  all  not  more  than  the  sum  of  one  thou- 
sand dollars.     *     *     *     * 

(Signed)  John  W.  Nowell. 

Countersigned  by  Richard  H.  Jones, 

J.  H.  Garrett,  Agent.  General  Secretary. 

On  the  back  of  this  policy  there  was  a  printed  form  for  the 
designation  of  the   beneficiaries,  [which    was   as   follows:    "I 
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desire  aud  direct  you  to  pay  all  sums  of  money  due  and  owing 
my  estate,  at  the  time  of  my  death,  by  reason  and  virtue  of  this 
c-ertificate,  to  ,  of  the  State  of 

Witness:  Signature  of  Holder." 

The  blank  after  the  word  "to"  was  filled  in,  in  the  handwrit- 
ing of  the  intestate,  with,  "my  three  daughiersy  Sallie,  Julia  and 
Ada,"  but  it  was  not  signed  by  the  intestate,  nor  was  there  any 
witness  to  the  same.  At  the  time  of  the  application  to  the  agent 
of  the  said  Brotherhood  for  the  certificate,  the  intestate  said  to 
him  that  he  desired  to  procure  the  same  for  his  said  three 
daughters,  and  at  the  time  of  making  the  above  endorsement,  he 
called  It  to  the  attention  of  his  daughter,  Ada  Nowell,  and  gave 
his  reasons  why  he  intended  it  for  his  three  daughters.  At  the 
death  of  Nowell,  the  said  wrtificate  was  found  among  his  papers 
and  eflFects,  and  in  the  condition  exhibited.  The  defendants, 
other  than  Elliott  and  wife,  took  possession  of  the  same,  and 
demanded  payment  thereof  of  the  company. 

The  officers  of  the  company  said  they  thought  the  designation 
sufficient,  but  declined  to  pay,  because  of  the  adverse  claim  set 
up  by  the  plaintiff  Elliott,  administrator,  &c.  By  consent  of 
the  parties,  plaintiff  and  defendant,  the  money  due  by  the 
Brotherhood,  on  said  certificate,  was  collected  by  the  defendants, 
and  deposited  in  Bank,  to  await  the  determination  of  this  action. 
In  a  few  weeks  after  the  death  of  Nowell,  the  plaintiff  John 
W.  Nowell,  Jr.,  was  born.  John  W.  Nowell,  Sr.,  took  out  the 
policy  in  February,  1882,  died  in  February,  1883,  and  his  son 
John  was  a  child  of  his  second  marriage. 

One  of  the  by-laws  of  the  corporation  was,  that  "  members  of 
the  society  may  issue  their  certificates  to  whomsoever  they  may 
choose,  or  they  may  designate  the  person  or  persons  to  whom 
payment  shall  be  made  after  death." 

The  plaintiffs  claim  that  the  money  belongs  to  Elliott,  the 
administrator  of  Nowell,  to  be  distributed  under  the  statute. 
Whedbee  and  wife,  and  Ada,  claim  that  it  belongs  exclusively 
to  Sallie,  Julia,  and  Ada. 
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The  estate  of  Nowell  is  solvent,  and  this  fund  is  not  necessary 
to  pay  debts. 

If  the  opinion  of  the  Court  shall  be  in  favor  of  the  plain- 
tiffs,  judgment  shall  be  rendered  in  favor  of  B.  F.  Elliott,  ad- 
ministrator, for  $699.85,  and  interest  from,  1884,  otherwise  for 
the  defendants. 

The  Court  rendered  judgment  in  favor  of  the  defendants,  and 
the  plaintiffs  appealed. 

Mr,  W,  D.  Pi*uden^  for  the  plaintiffs. 
Mr.  L.  L.  Smithy  for  the  defendants. 

Ashe,  J.  (after  stating  the  facts).  The  Christian  Brother- 
hood was  a  corporation  chartered  by  the  General  Assembly  of 
Virginia,  upon  the  mutual  insurance  principle.  It  was  made  by 
the  charter,  capable  in  law  and  equity,  to  sue  and  be  sued,  to 
plead  and  be  impleaded,  contract  and  be  contracted  with,  and 
use  a  common  seal,  &c.  In  the  second  paragraph  of  the  char- 
ter, it  was  declarwl :  "  The  objects  of  this  brotherhood  are  en- 
tirely benevolent,  and  shall  be  established  in  the  city  of  Nor- 
folk, State  of  Virginia,  for  the  purpose  of  encouraging  a  high 
standard  of  morality,  lightening  tlie  burdens  of  the  poor,  abat- 
ing privation  and  suffering,  promoting  industry,  economy  and 
needed  reform,  and  providing  relief  for  widow  and  orphans 
by  voluntary  contributions."  By  the  fifth  paragraph  it  was 
authorized  to  adopt  such  by-laws  as  may  be  necessary  for  the 
government  of  the  Brotherhood. 

The  only  by-law  bearing  on  the  question  before  us,  and  the 
only  one  referred  to  by  the  counsel  for  the  defendant,  is  as  fol- 
lows : 

"  Members  of  this  Society  may  issue  their  certificates  of  luem- 
bei*8hip  to  whomsoever  they  may  choose,  or  they  may  designate 
the  person  or  persons  to  whom  payment  shall  be  made  after 
death.'' 
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The  qiiej^tion  preseDted  by  the  record  for  our  considera- 
tion, is  whether  the  defendants,  the  three  daughters  of  the 
insured,  John  W.  Nowell,  are  entitled  to  hold  the  whole  of  the 
fund  paid  on  his  |)olicy,  or  wheiher  the  plaintiffs,  the  widow  and 
posthumous  son  of  the  insure<i,  are  not  entitled  to  share  equally 
with  the  defendants  in  the  fund,  and  if  so,  whether  the  adminis- 
trator may  not  recover  the  same  for  their  use. 

The  plaintiffs  insist  that  under  the  by-law  above  cited,  the 
representative  of  J.  W.  Nowell,  that  is,  his  administrator,  is  des- 
ignated in  the  policy  as  the  person  who  is  to  take  the  amount 
due  upon  the  death  of  Nowell,  and  the  defendants  contend,  that 
notwithstanding  the  policy  was  made  payable  to  the  representa- 
tive of  the  insured,  the  insured  had  the  right  under  the  charter 
and  by-law,  to  designate  the  person  or  persons  to  whom  the  pol- 
icy should  be  paid,  which  he  had  done,  by  filling  in  the  names 
of  his  three  daughters  in  the  blank  form  found  on  the  back  of 
the  policy. 

We  will  first  consider  the  question,  whether  by  the  designa- 
tion on  the  back  of  the  policy,  or  other  matter  connected  with 
the  transaction,  the  right  to  the  policy  whs  transferred  to  the 
defendants. 

There  is  no  provision  in  the  charter,  nor  any  by-law  that  has 
been  brought  to  our  notice,  that  the  |»olicy  issued  by  the  Broth- 
erhood must  betaken  in  the  name  or  for  the  benefit  of  the  widow, 
children,  or  family  of  the  insured.  The  contract  evidenced  by 
the  policy,  is  to  pay  to  the  pergonal  repreftentative  of  the  insured. 
That  is  the  agreement.  It  is  in  writing  and  under  the  seal  of 
the  corporation,  and  the  evidence  offered  by  the  defendants  to 
show  that  the  insured  intended  the  policy  for  the  defendants, 
was  insufBcieiit  for  the  purpose  for  which  it  was  offered.  For 
parol  evidence  is  not  admissible  to  vary,  explain,  or  contradict 
an  agreement  in  writing.  Donaldson  v.  BenUm,  4  Dev.  tt  Bat., 
435  ;  Etheridge  v.  Palin,  72  N.  C,  218  ;  Wilson  v  Sand  if er,  7H 
N.  C,  347. 
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But  it  is  contended  that  if  the  parol  evidence  tending  to  show 
the  intention  of  tl)e  insured  is  not  sufficient,  the  policy  and  all 
interest  in  it  was  transferred  to  the  defendants  by  the  designa- 
tion indorsed  on  the  back  of  the  instrument. 

But  we  are  of  the  opinion  that  it  did  not  have  that  effect,  for 
several  reasons.  First,  because  it  was  incomplete.  The  by-law 
permitted  the  assign n)ent  and  designation  of  the  person  to  whom 
it  was  to  be  paid,  but  the  company  prescribed  the  m<Kie  by  which 
it  should  Ik?  done,  by  placing  the  blank  form  in  print  upon  the 
back  of  the  policy,  with  the  place  designated  for  the  signature 
of  the  holder  and  for  the  name  of  the  witnesses,  which  shows 
that  it  required  the  assignment,  as  well  as  designation,  to  be 
signed  by  the  h<»lder,  and  attested  by  a  subscribing  witness.  In 
this  case,  it  was  neither  signed  by  the  holder  nor  attested  by  a 
witness.  The  holder  of  the  policy,  when  he  filled  up  the  blank 
in  the  form  for  designation  with  the  names  of  his  three  daugh- 
ters, could  not  help  seeing  below  the  printed  form,  the  words: 
"Signatnre  of  holder,"  and  "witness."  This  omission  to  sign, 
under  the  circumstances,  leads  to  the  conclusion  that  it  was  done 
with  a  purpose,  and  that  he  had  some  reason  for  not  completing, 
at  that  time,  the  designation,  by  signing  his  name  and  having  it 
witnesvsed.  The  designation  bears  no  date.  It  may  have  been, 
that  he  was  then  contemplating  his  second  marriage,  or  if  mar- 
ried, that  he  was  expecting  the  birth  of  the  child,  with  which 
his  wife  was  enceinte  at  the  time  of  his  death,  and  he  forebore  to 
complete  the  designation  in  the  mode  prescribed  by  the  company, 
reserving  to  himself  the  right  to  modify  it,  according  to  circum- 
stances that  might  arise.  But  whatever  may  have  been  his 
motive,  he  left  it  incomplete,  and  the  mere  attempt  to  make  the 
designation,  which  was  not  consummated,  could  have  no  effect 
upon  the  original  contract. 

The  form  for  the  designation  of  the  person  to  whom  the 
holder  might  direct  the  policy  to  be  paid,  was  evidently  pre- 
scribed by  the  company  for  its  own  protection;  that  upon  the 
death  of  the  holder  there  might  be  no  question  as  to  the  person 
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to  whom  it  was  to  be  paid,  and  not  leave  it  to  the  uncertainty  of 
parol  evidence.  Therefore,  the  form  of  designation  was  pre- 
scribed, and  it  required  that  it  should  be  signed  by  the  holder, 
and  attested  by  a  witness  or  witness^.  But  in  this  case,  it  was 
not  complied  with,  and  the  designation  having  been  thus  put  out 
of  the  way,  the  question  arose,  can  the  action  be  maintained  by 
the  administrator  of  John  W.  Nowell,  deceased?  We  can  see 
no  reason  why  it  cannot.  The  express  terms  of  the  contract,  as 
manifested  by  the  certificate,  is  that  the  amount  due  upon  the 
policy,  on  the  death  of  the  holder,  shall  be  paid  to  his  represen- 
tative or  representatives,  and  there  is  nothing  in  the  charter 
or  by-laws,  that  makes  it  payable,  even  by  implication,  to  any  one 
else;  for  by  the  by-law  above  cited,  the  holder  may  assign  the 
policy  to  whomsoever  he  may  choose. 

There  is  no  provision  in  the  charter  or  by-laws  indicating,  as 
in  many  other  corporations  of  like  kind,  some  of  which  have 
been  referred  to  in  the  argument  of  the  defendants'  counsel,  that 
the  policies  issued  by  the  company  shall  enure  to  the  benefit 
of  the  "widow,  children  or  family"  of  the  insured.  The  only 
reference  in  the  charter  to  "  widows  and  children,"  is  the  declara- 
tion that  one  of  the  objects  of  the  incorporation,  is  for  the  relief 
of  ^* widows  and  orphans"  by  voluntary  contributions. 

Contributions  by  whom?  It  is  susceptible  of  no  other  con- 
struction, than  that  it  means  contributions  made  by  the  associa- 
tion for  the  relief  of  "widows  and  orphans,"  ^^by  lightening  the 
burdens  of  such  as  are  poo7',  and  abating  their  privation  and  syf- 
ffring." 

Our  opinion  is,  the  administrator  had  the  right  to  main- 
tain the  action,  but  as  it  is  agreed  that  the  fund  in  controversy 
is  not  needed  for  the  payment  of  the  debts  of  the  intestate,  and 
when  received  must  go  in  distribution  among  the  next  of  kin, 
who  are  the  defendants  and  the  plaintiffs  other  than  the  admin- 
istrator, and  in  as  much  as  the  fund  is  in  the  possession  of  the 
defendants,  the  administrator  should  have  judgment  only  for  two- 
fifths  thereof,  the  shares  going  to  the  two  plaintiffs  who  are  next 
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of  kin  of  the  deceased ,  and  the  defendants  shall  be  allowed  to 
retain  their  shares,  to- wit,  three-fifths  of  the  fund,  for  as  was 
said  in  Baket*  v.  Railroad,  91  N.  C,  308,  "there  is  no  reason 
why  it  should  be  required  t<5  be  paid,  when  it  naust  be  returned;" 
and  see  Rogei-s  v.  Chestnui,  92  N.  C,  81. 

Our  opinion  is,  there  was  error  in  the  judgment  of  the  Supe- 
rior Court,  and  the  plaintifi'  Nowell,  as  administrator,  is  entitled 
to  judgment  as  indicated  in  this  opinion.  Let  this  be  certified 
to  the  Superior  Court  of  Chowan,  that  the  case  may  be  disposed 
of  in  conformity  to  this  opinion. 

Error.  Reversed. 


ALVIN  HULBERT  v.  R.  M.  DOCGLAS  et  al. 

Negotiable  Indruineni — Notice — No  Evidence — Agent 

1.  If  the  eudorsee  of  a  negotiable  iuetrument  before  its  maturity,  knew,  or  if  such 

facts  came  to  his  knowledt^e,  which,  if  inquired  into,  would  have  {oformed 
him  of  an  equity  of  the  maker,  he  takes  the  iustrumeoi  cum  onere. 

2.  Where  a  Degotiable  Dote  Is  secured  b}'  a  mortgage,  the  fact  that  oue-half  the 

laod  has  been  released,  is  some  evidence  to  charge  a  purchaser  of  the  DOt« 
before  maturity  with  notice  that  there  hae  been  a  partial  payment  on  the 
note. 

3.  If  anything  appears  to  a  party  calculated  to  attract  attention  or  stimulate  in- 

quiry, the  person  is  affected  with  knowledge  of  all  that  the  Inquiry  would 
have  disclosed. 

4.  Notice  to  an  attorney  of  any  matter  relating  to  the  business  in  which  he  is  en- 

gaged for  his  client,  is  notice  to  the  client. 

5.  Where  an  attorney  sold  a  note  to  a  person  who  was  occasionally  his  client,  and 

such  attorney,  acting  for  the  purchaser,  investigated  the  title  to  the  land  od 
which  the  note  was  secured  by  a  mortgage,  and  was  afterwards  employed  by 
the  purchaser  to  bring  suit  on,  and  collect  the  note  ;  It  w<u  hdd^  to  be  some 
evidence  that  the  attorney  was  acting  for  the  purchaser  in  the  sale  of  the 
note. 

{Dupree  v.  Iwt.  Co.,  92  N.  C\,  417 ;  minting  v.  Ricks,  2  Dev.  &  Bat.  Eq.,  130,  cited 
and  approved). 
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Civil  action,  tried  before  GUmer,  Judge^  and  a  jury,  at 
August  Term,  1885,  of  the  Superior  Court  of  Guilford 
county. 

The  defendant  Robert  M.  Douglas,  for  the  purpose  of  obtain- 
ing a  loan  of  money,  on  the  20th  day  of  May,  1879,  executed  to 
the  other  defendant,  Thomas  B.  Keogh,  his  promissory  note,  in 
the  sum  of  $7,000,  payable  at  five  years,  and  bearing  ten  per 
cent,  interest  from  date,  which  interest  was  represented  by  five 
several  croupons,  each  of  $700,  due  annually;  and  to  provide 
ample  security  therefor,  conveyed  five  acres  of  land  in  Chicago, 
where  the  loan  was  expected  to  be  obtained,  to  his  brother,  Ste- 
phen A.  Douglas,  as  trustee. 

To  effectuate  the  negotiation  under  this  arrangement,  Keogh 
preceded  to  Chicago,  and  failing  in  his  effort,  obtained  an  ad- 
vance of  $2,500,  from  one  Myron  A.  Decker,  acting  in  an  agency 
not  then  disclosed,  but  afterwards  it  appeared  to  be  on  behalf  of 
his  wife,  on  the  deposit  of  the  note  and  deed  in  trust  with  him 
as  collateral  security  for  said  sum.  On  his  return  to  Greensboro 
and  reporting  his  want  of  success,  Keogh  purchas^l  from  Doug- 
las the  note  with  counons  and  deed  in  trust,  by  surrendering  to  the 
latter,  notes  held  against  him,  the  payment  of  $1,300  \t\  money, 
and  giving  his  own  note  for  the  residue  of  the  purchase  money 
of  $200.  This  agreement  was  made  and  carried  out  on  July 
18th,  1879,  whereby,  subject  to  liability  for  the  sum  advanced, 
the  securities  became  the  property  of  Keogh.  After  the  assign- 
ment, and  in  the  fall  of  the  same  year,  Dougl»s,  desiring  to  have 
one-half  the  land  so  conveyed,  exonerated,  obtained  the  consent 
of  Keogh  thereto,  on  condition  that  Decker  also  assented,  and 
further  that  Douglas  should  pay  Keogh  $4,000  on  the  note,  and 
as  soon  as  relieved,  that  he  should  sell  the  remaining  half  still 
charged  with  the  debt,  and  deposit  in  bank  at  Chicago,  so  much 
of  the  proceeds  of  such  sale  as  would  be  sufficient  to  discharge 
the  entire  indebtedness.  This  arrangement  was  concurred  in  by 
Decker,  and  in  February,  1880,  Douglas  paid  to  Keogh  the 
agreed  sum  of  $4,000  on  the  $7,000  note,  taking  a  receipt  ex- 
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pressing  that  it  was  to  be  credited  on  it,  then  still  held  by  Decker. 
The  payment  of  the  $4,000  to  Keogh  was  afterwards  personally 
made  known  to  Decker  by  Douglas,  as  also  the  release  of  half 
the  land  from  the  trust  deed,  and  of  his  contract  to  sell  the  other 
half  and  make  the  money  deposit  in  bank  sufficient  to  discharge 
the  whole  debt  and  interest.  At  the  same  time,  they  conferred 
as  to  the  best  method  of  disposing  of  that  portion  of  the  land. 
In  the  fall  of  the  year,  Douglas  effected  the  sale,  deposited  io 
the  bank  $3,800  (the  amount  of  the  note  and  coupons  on  their 
face  then  payable),  a  sum  sufficient  to  pay  the  balance  of  the 
debt  and  interest  to  December  1st,  1880,  and  the  further  sum  of 
$200  to  meet  contingencies,  of  all  which,  both  Keogh  and  Decker 
had  notice. 

The  deposits  were  made  in  the  name  of  the  trustee,  with  direc- 
tions to  make  the  payments.  Keogh  did  not  apply  the  $4,00() 
paid,  as  a  credit  on  the  note,  it  not  being  in  his  possession  at  the 
time,  but  appropriated  the  amount  to  other  alleged  indebtedness 
of  Douglas  to  him  ;  and  about  June,  1880,  having  separated  the 
first  over-due  coupon,  placed  the  note  with  all  the  other  coupons, 
in  the  hands  of  Decker,  to  be  disposed  of  for  him,  without  enter- 
ing the  credit  or  informing  him  of  the  $4,000  payment.  They 
were  accordingly  sold  to  the  present  plaintiff  in  August  of  the 
same  year,  for  the  sum  of  $7,080,  and  the  note,  with  over-due 
coupons,  endorsed  and  delivered  to  the  plaintiff.  In  this  trans- 
action Decker  acted  as  agent  of  Keogh  only,  as  he  testifies. 
The  second  coupon  becoming  due  the  note,  with  it  attached,  w«« 
presented  at  the  bank  and  payment  of  the  coupon  then  matur- 
ing, to-wit,  on  May  21st,  1881,  demanded,  and  payment  being 
refused,  it  was  protested  and  notice  thereof  given  the  defendants. 

The  present  action  was  begun  on  July  25,  1881,  and  is  prose- 
cuted to  recover  the  sum  of  $700,  due  on  the  second  maturing 
coupon,  with  interest  from  date  of  maturity. 

A  single  contested  issue  was  submitted  to  the  jury : — Did  the 
plaintiff  purchase  the  note  sued  on,  for  value  and  in  good  faith, 
before  it  was  due,  and  without  any  notice  of  any  defence,  set- 
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off  or  eqaities  in  favor  of  defendaDt  Douglas,  as  set  forth  in  his 
answer  ? 

The  jury  to  this  inquiry  answer:     No. 

There  was  a  judgment  on  the  verdict  for  the  defendant  Doug- 
las, and  the  plaintiff  appealed. 

Mr.  J,  B.  Batekelory  for  the  plaintiff. 

Mr.  J.  W.  Grraham,  (Messrs.  IHUard  &  Morehead  were  with 
him  on  the  brief),  for  the  defendant  Douglas. 

Smith,  C  J.  (after  stating  the  case).  It  is  manifest  that  if 
the  plaintiff  knew,  or  such  facts  came  to  his  knowledge  as  ought 
to  have  put  him  on  inquiry,  or  which,  if  prosecuted,  would  have 
conveyed  the  information,  before  he  purchased  the  security,  of 
the  $4,000  partial  payment  received  by  the  payee  from  the 
defendant  Douglas,  with  the  express  agreement  that  it  should 
be  appropriated  to  the  note,  and  be  entered  as  a  credit  thereon, 
he  would  take  it  cum  onere,  and  the  deposit  left  in  the  bank 
would  operate  as  a  discharge  of  the  maker.  If  the  plaintiff  had 
no  such  knowledge,  actual  or  constructive,  the  note  and  coupons, 
not  being  due,  would  pass  into  his  hands,  as  if  no  such  partial 
payment  had  been  made.  The  possession  of  this  information  by 
Decker,  seems  not  to  have  been  questioned,  but  the  evidence 
offered  to  prove  the  fact,  was  objected  to  by  the  plaintiff'^s  coun- 
sel, as  incompetent  to  affect  the  rights  transmitted  in  the  endorse- 
ment to  him,  and  was  admitted  by  the  Court,  with  the  declara- 
tion that  it  would  be  withdrawn  from  the  jury,  unless  the  plain- 
tiff's connection  with  it  should  be  afterwards  shown.  This 
evidence  was  not  afterwards  withdrawn  from  the  jury,  and  the 
plaintiff's  counsel  insisted  then,  as  he  does  now,  that  it  had  not 
been  shown  that  the  plaintiff  had  direct  or  constructive  notice  of 
the  payment  to  Keogh ;  and  that  the  notice  to  Decker  was  not 
notice  to  the  plaintiff,  unless  the  former  was  the  agent  of  the  lat- 
ter, of  which  no  proof  had  been  offered. 
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The  coDtrovensy  is  thus  narrowed  down  to  the  single  inqairV) 
whether  the  plaintiff  had  information  himself,  or  is  chargeable 
with  that  possessed  by  Decker  as  his  agent  or  attorney,  which,  if 
properly  followed  up,  as  a  prudent  man  of  business  in  the  niaa- 
agenient  of  his  affairs  is  expected  to  do,  would  have  led  to  the 
discovery  of  the  payment,  and  the  equity  that  springs  from  it 

Was  there  any  such  evidence  laid  before  the  jury  which  ciiuld 
warrant  their  verdict?  The  deed  at  first  conveyed  five  acres  of 
land,  two  and  a  half  of  which  were  relieved  of  the  trust,  and 
this  the  plaintiff  ascertained  before  his  purchase,  and  also  exam- 
ined the  land  itself.  In  his  testimony,  he  said  he  did  not  himself 
examine  the  abstract  of  title,  adding,  *'I  understood  my  attoroey 
examined  it,"  and  when  asked  "Who?"  replied,  "I  instructed 
Mr.  Decker  to  do  so."  Yet,  in  answer  to  the  question,  "Was he 
acting  as  your  attorney  at  that  time?"  he  said,  "No,  sir;  but  he 
has  been  my  attorney  in  several  transactions.  This  was  only  an 
investment  I  made." 

He  testifies  that  he  understood  that  Decker  was  selling  for 
Keogh,  and  [us  recollection  is  that  the  draft  he  gave  in  payment 
was  in  favor  of  Keogh ;  that  he  told  Decker  to  collect  the  notes, 
and  directed  him  "to  bring  suit  on  the  coupon  in  North  Caro- 
lina." 

While  thus  speaking,  the  witness  denies  positively  that  Decker 
was  his  agent,  or  that  he  had  information  of  the  $4,000  pay- 
ment. 

The  testimony  of  Decker,  an  attorney-at-law,  is  to  the  efifect 
that  he  negotiated  the  sale,  and  did  not  mention  any  infirmities 
or  equities  which  could  affect  the  title  to  the  notes  assigned  to  the 
plaintiff',  nor  did  he  know  or  hear  from  any  one  that  any  such 
existed. 

The  plaintiff's  evidence  is  somewhat  confused,  yet  we  cannot 
say  that  his  knowledge  of  a  diminution  in  the  value  of  the  secur- 
ity by  one-half,  and  for  no  apparent  reason,  would  not  suggest 
some  correspondent  reduction  in  the  secured  debt,  which  would 
put  a  prudent  man  on  inquiry  as  to  the  reason  of  the  withdrawal 
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4)f  half  of  the  land.  Nor  is  it  clear  that  Decker  did  not  act  as 
well  for  the  endorsee  as  for  tiie  endorser  in  bringing  about  the 
transfer. 

Slight  though  the  evidence  might  be,  it  would  derive  some 
force  from  the  conflicting  statements  of  the  plain tiif  himself  as 
to  the  agency  of  Decker,  and  whether  he  did  not  act  for  both 
the  contracting  parties  in  the  sale. 

Again,  Decker,  in  reference  to  his  being  the  plaintiff's  attor- 
ney, says,  "  I  can't  say  that  I  am  his  general  attorney  and  adviser 
*  *  *.  1  have  done  a  good  deal  of  business  for  him  *  *  *.  At 
the  time  the  paper  was  sold  to  him  I  was  his  attorney  in  some 
matters,  and  I  knew  of  his  having  other  suits  in  which  I  was 
not  his  attorney."  "^ 

We  cannot  sustain  the  plaintiff's  contention  that  there  is  no 
evidence  uf  the  agency  of  Decker,  exercised  on  behalf  of  the 
plaintiff  in  the  transaction  under  examination,  of  the  sufficiency 
of  which  to  establish  the  fact,  the  jury  alone  are  the  judges. 

Nor  do  we  propose  to  re-enter  the  field  of  controversy  opened 
in  the  argument  for  the  plaintiff,  as  to  the  extent  to  which  infor- 
mation acquired  by  an  agent  or  attorney,  before  and  outside  of 
the  sphere  of  his  agency,  is  to  affect  his  principal,  since  we  have 
so  recently  laid  down  the  principle  which  governs,  in  Dupree  v. 
Insurance  Company ^  92  N.  C,  417,  and  we  see  so  reason  for 
departing  from  it. 

"Constructive  notice  from  the  possession  of  the  means  of 
knowledge,"  remarks  RuPFiN,  C.  J.,  "will  have  that  effect 
('  convert  one  into  a  trustee,')  although  the  party  were  actually 
ignorant,  but  ignorant  merely  because  he  would  not  investigate. 
It  is  well  settled  that  if  anything  appears  to  a  party  calculated 
to  attract  attention  or  stimulate  inquiry,  the  person  is  affected 
with  knowledge  of  ail  that  the  inquiry  would  have  disclosed." 
Bunting  v.  Rides,  2  D.  &  B.  Eq.,  130;  2  Pom.  Eq.  Jur.,  §608. 

While  the  evidence  which  connects  Decker  with  the  plaintiff 
as  his  agent,  in  the  negotiation,  is  very  slight,  and  in  opposition 
to  repeated  averments  from  both  in  their  depositions,  that  he 
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was  not,  in  support  c)f  which  the  purchase  at  full  value  is  strong 
confirmatory  evidence,  Decker  was  such  attorney  for  the  plain- 
tiff in  many  matters,  was  entrusted  to  collect  the  present  de- 
mand, and,  though  denied  by  him,  the  defendant's  testimony 
tends  to  prove  that  he  was  fully  informed  of  the  part  payment 
early  in  1880,  and  yet  he  disposes  of  the  security  to  the  plain- 
tiff, without  any  intimation  of  this  fact,  and  as  a  claim,  upon 
which  the  whole  amount  ex()ressed  upon  its  face  to  be  due,  wa£ 
in  truth  due. 

But  of  the  relatious  of  the  agent,  intermediate  between  the 
seller  au<)  purchaser,  the  jury  were  the  judges  upon  the  evidence, 
and  thiTe  was  some  such,  as  in  the  examination  of  the  abstract 
of  title  and  the  plaintiff's  employment  of  Decker  to  make  it, 
and  his  proceeding  with  the  collection  of  the  claim  in  suit,  of  a 
larger  agency  in  the  negotiation  itself. 

We  do  not,  therefore,  feel  at  liberty  to  interfere  with  a  verdict 
rendered  under  this  condition  of  the  proofs,  by  declaring  to  be 
error  the  ruling  that  there  was  evidence  proper  to  be  passed  on 
by  the  jury. 

There  is  no  error. 

No  error.  Affirmed. 


ALVIN  IIULBERT  v.  R.  M.  DOUGLAS  and  T.  B.  KEOGH. 

Liability  of  Endorser — Controversy  Between  (Jo-defendants, 

1.  Where  the  payee  of  a  Dote,  on  which  there  have  been  partial  payments  made, 

which  are  not  entered  on  the  note,  endorses  It  to  a  third  party  for  its  full 
value,  he  is  liable  as  endorser  for  the  full  face  value  of  the  note. 

2.  Under  the  Code  practice,  co-defendants  cannot  set  up  demands  and  aak  relief 

against  each  other,  unless  their  disputes  arise  out  of  the  subject  of  the  action 
as  set  out  in  the  complaint,  and  have  such  relation  to  the  plaintilTs  claim  that 
their  adjustment  is  necessary  to  a  final  determination  of  the  cause. 

{Hughes  v.  Booney  81  N.  C,  204,  cited  and  approved). 
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This  was  the  defendant  Keogh's  appeal  in  the  foregoing  ease. 
The  facts  are  the  same  as  in  the  foregoing  case. 

Mr.  John  Devereux,  Jr,^  for  the  plaintiff. 
Mr,  W.  W.  Puller,  for  the  defendant. 

Smith,  C.  J.  It  is  conceded  that  the  appellant,  when  owner 
of  the  note  and  its  coupons,  subject  to  the  lien  for  the  money 
advanced  and  for  which  it  was  held  as  collateral  security,  received 
from  the  maker  $4,000  as  a  part  payment,  under  an  agreement 
that  it  should  l)e  entered  as  a  credit,  and  that,  without  a  disclosure 
of  the  fnct,  ihe  note  was  endorsed  f«»r  its  full  value,  before  any 
one  of  the  four  attached  coupons  remaining  had  mature<l.  The 
first  coupon  had  been  cut  off  and  was  retained  by  the  appellant. 
The  endorsement  clearly  rendered  him  liable  as  such,  for  all  ap- 
pearing to  be  due  upon  the  face  of  the  assigned  papers,  as  if  no 
payment  had  been  made  by  the  principal  debtor,  and  he  has  no 
ground  of  complaint  for  the  judgment  rendered  against  him. 

The  controversies  between  the  defendants,  growing  out  of  their 
mutual  dealings,  outside  of 'those  connected  with  the  note,  are 
not  before  us  in  the  present  appeal,  and  whatever  they  may  be, 
the  plaintiff  is  entitled  to  recover  his  money  without  awaiting 
their  adjustment.  Nor,  in  our  opinion,  can  they  be  rightly 
introduced  in  the  present  action,  as  they  are  wholly  foreign  to  its 
purpose,  and  must  be  settled  in  another  suit  between  the  defend- 
ants themselves.  The  practice,  sanctioned  by  the  Code,  does  not 
go  so  far  as  to  permit  the  introduction  of  questions  in  dis- 
pute among  the  defendants,  unless  they  arise  out  of  the  sub- 
ject of  the  action  as  set  out  in  the  complaint,  and  have  such  rela- 
tion to  the  plaintiff's  claim,  as  that  their  adjustment  is  necessary 
to  a  full  and  final  determination  of  the  cause.  Hughes  v.  Boone ^ 
81  N,  C,  204. 

The  rule  in  Chancery,  to  which  the  Code  practice  is  intended 
to  be  assimilated  in  this  feature,  is  thus  clearly  stated  by   Chan- 
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eellor  Walwonh,  in  his  opinion  in  Elliotf  v.  PeU^  1  Paige,  iN. 
Y.)  253:  **  It  is  the  settled  law  of  this  Court,  that  a  decree  lie- 
tween  co-defendants,  grounded  upon  the  pleadings  awl  proofs 
between  the  complainant  and  the  defendantn^  may  b**  made,  and  it  is 
the  cx)nstant  practice  of  the  Court  to  do  8o,  to  prevent  multi- 
plicity of  suits,"  citing  cases;  **  hut  such  decree  between  ^►-de- 
fendants,  to  be  binding  upon  them,  nuud  be  founded  upon,  and 
connected  with  the  subject  matter  in  litigation  between  the  cotnplain- 
ani,  and  one  or  more  of  the  defendantsJ^ 

Nor  do  we  understand  the  ruling  of  the  Court  in  refusing  the 
appellant's  motion  to  strike  from  the  answer  of  his  co-defendant, 
80  much  as  demands  judgment  for  the  $4,000  against  ap(>ellani, 
if  his  defence  proves  unavailing  and  the  plaintiff  shall  re<x>ver 
of  him  without  deduction  of  that  sum. 

I.  The  facts  set  out  in  the  answer  of  Douglas  are  all  referable 
and  pertinent  to  the  plaintiff's  demand,  and  the  objectionable 
clause  is  found  only  in  the  demand,  u]>on  such  contingency,  for 
judgment  against  the  appellant.  It  is,  therefore,  wholly  barm- 
less,  if  untenable. 

II.  The  matter  is  directly  connected  with  the  plaintiff  s  cause 
of  action,  and  the  demand,  whether  admissible  or  not,  is  for  an 
adjustment  of  the  contingent  responsibility  of  both  to  the 
plaintiff. 

III.  It  is  rendered  entirely  immaterial  and  removed  from  cod- 
tention,  by  the  result  of  the  action  in  the  exoneration  of  the 
defendant  Douglas. 

The  appellant's  interest  in  this  respect  is  that  of  the  plaintifT. 
and  is  settled  by  the  adverse  verdict  and  judgment  considered 
in  the  other  appeal. 

The  claims  asserted  in  the  ap|)ellant's  last  amended  answer, 
for  services  rendered  and  dealings  between  himself  and  co-de- 
fendant to  the  amount  of  many  thousand  dollars,  and  rcadi- 
ing  back  over  several  years,  which  he  proposes  to  settle  id  this 
suit,  is  a  striking  illustration  of  the  wisdom  of  the  rule  that 
confines  matters  of  defence  to  such  only  as  relate  to  the  plaintiff 
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and  his  caaae  of  actioD,  and  of  the  confusion  and  mischief  that 
might  ensue  from  relaxing  it. 

This  action  terminates  with  the  decision  of  the  double  appeal, 
and  what  is  left  undetermined  is  extraneous  and  superfluous. 
Let  this  be  certified,  that  judgment  be  so  entered  in  the  Court 
below. 

No  error.  .,  Affirmed. 


JOHN  F.  McCOY  v.  JOSEPH  LASSITER. 

Appeal — Se7*vioe  of  Siai  orient  of  the  Case — Rules, 

1.  Ad  appeal  will  not  be  diBmissed  because  there  is  do  stateineDt  of  the  case  od 

appeal,  because  there  may  be  error  appareat  od  the  face  of  the  record.  The 
proper  motioD,  if  there  be  do  error  appareat  od  the  record,  is  to  alfirm  the 
judgmeot. 

2.  Auy  statemeDt  Id  the  record  is  takeD  as  true,  aod  the  Supreme  Court  will  act 

od  it,  uDtil  it  shall  be  modified  Id  some  proper  way  by  the  Judge  who 
made  it. 

3.  So  where  it  was  stated  Id  the  record  by  the  Jadge  who  settled  the  case  od 

appeal,  that  it  was  agreed  that  the  Court  should  make  out  the  statemeot  of 
the  case,  without  Dotice  to  couDsel,  the  Supreme  Court  will  take  it  as  true, 
aod  will  oot  expuDge  the  case  from  the  traDscript,  od  the  affidavit  of  the 
appellee  aod  his  couosel  that  do  such  agreemeut  was  made. 

4.  This  Court  will  Dot  eDtertaiD  aDy  motioD,  uDless  reduced  to  writiDg. 

{StaU  V.  Crook,  91  N.  C,  538 ;  StaU  v.  Freeman,  98  N.  C,  558,  StaU  v.  Byrd,  Ibid., 
624;  BjucJidU  v.  BuOock,  80  N.  C,  8;  Bank  v.  lU  Creditors,  JMd.,9;  Neal  v. 
Maee,  89  N.  C,  171 ;  MeDanid  v.  King,  89  N.  C,  29 ;  Citrrie  v.  Clark,  90  N.  C, 
17;  Cheek  v.  WaUon,  Ibid.,  302;  Warew  XUbU,  92  N.  C,  202,  cited  aDd  ap- 
proved). 

Motion  by  the  plaintiff  to  dismiss  an  appeal,  heard  at  Feb- 
ruary Term,  1885,  of  the  Supreme  Court. 
The  facts  appear  in  the  opinion. 

Mr.  Allen,  for  the|plaintif!'. 

Mr.  Geo.  Bouniree,  filed  a  brief  for  the  defendant. 
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Merrimon,  J.  The  appellee  moved  at  the  present  terra  to 
dismiss  the  appeal,  "  for  that  the  appellant  did  not  serve  a  state- 
ment of  case  on  appeal  on  the  appellee,  within  five  days  from 
the  entry  of  appeal,  as  required  by  §560  of  The  Code." 

This  motion  could  not  be  allowe<l,  even  if  the  facts  stated  in 
support  of  it  be  accepted  as  true.  The  appeal  brings  tbe  case 
into  this  Court,  whether  a  statement  of  tho^^  case,  or  a  case  set- 
tled on  appeal,  be  sent  up  or  not.  Such  statement  of  a  case  is 
not  essential  to  the  appeal.  It  might  be,  that  the  grounds  nf 
error  relied  upon,  would  sufficiently  appear  assigned  in  the  record, 
without  any  statement.  If  so,  it  would  be,  unnecessary.  State' 
V.  Crook,  91  N.  C,  536 ;  State  v.  Freeman,  93  N.  C,  558 ;  Sate 
V.  Byrd,  Ibid.,  624. 

But  if  in  such  case  no  ground  of  error  be  sufficiently  assigned 
in  the  record,  the  appeal  would  not  be  dismissed,  but  the  judg- 
ment would  be  affirmed.  Pa^chall  v.  Bullock,  80  N.  C,  8; 
Bank  v.  Creditors,  Ibid.,  9 ;  Neat  v.  Mace,  89  N.  C,  171. 

We,  however,  find  in  the  record,  that  there  is  a  case  settled 
upon  appeal  by  the  Judge  before  whom  the  action  was  tried, 
and  he  states,  that  '^  it  was  agreed  that  the  Court  should  make 
statement  of  case  on  appeal  without  notice  to  counsel."  This 
plainly  implies  that  the  counsel  of  the  parties  so  agreed.  This 
statement  in  the  record  imports  verity,  and  we  must  accept  and 
act  upon  it,  certainly  and  at  all  events,  until  in  some  proper  way 
it  shall  be  modified  or  arrested  by  the  Judge  who  made  it.  It  » 
official,  and  made  in  the  course  of  the  action,  and  cannot  be  con- 
tradicted collaterally.  McDaniel  v.  King,H9  N.  C,  29;  ChurU 
v.  Clark,  90  N.  C,  17;  Cheek  v.  Watson,  Ibid.,  302;  Ware  v. 
Nisbit,  92  N.  C,  202. 

The  counsel  for  the  appellee  here,  in  support  of  his  motion 
above  referred  to,  produced  before  us  the  affidavits  of  the  appel- 
lee's counsel  in  the  Court  below,  to  the  effect  that  they  did  not 
agree  as  stated,  with  any  person  or  authority,  and  he  insisted 
that  the  Judge  must  have  acted  under  a  misapprehension  of 
facts,  and  that  the  case  so  settled  should  be  quashed,  as  having 
been  settled  improvidently,  or  by  inadvertence. 
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This  proposition  seems  to  us  very  singular,  and  without  pre- 
cedent. We  cannot  for  a  moment  think  of  allowing  it  to  pre- 
vail. To  do  so,  would  be  subversive  of  the  integrity  and  dig- 
nity of  judicial  proceedings,  and  justly  offensive  to  the  judicial 
office.  The  law  reposes  in  the  Judge  implicit  confidence  as  to 
his  ability,  int^rity,  care  and  circumspection  in  his  official  con- 
duct. It  confides  to,  and  charges  him  with  the  conduct  of  judi- 
cial pix)ceedings,  as  well  as  the  decision  of  causes  and  motions 
cognizable  before  him.  What  he  says  and  does  in  the  course  of 
his  office,  must  be  accepted  as  true.  There  arises  a  strong  pre- 
sumption in  favor  of  the  integrity  and  correctness  of  his  official 
statement  and  conduct,  and  these  must  prevail  unquestioned  in 
the  course  of  procedure,  until  they  shall  be  altered,  not  sum- 
marily as  proposed,  but,  in  the  al>sence  of  statutory  regulations, 
iu  a  way  consistent  witli  justice  to  all  parties  directly  interested, 
the  importance  of  the  matter  in  question,  and  the  dignity  and 
propriety  of  judicial  action.  It  is  always  of  serious  mon)ent  to 
the  public,  as  well  as  individual  litigants  concerned,  to  bring  in 
question  the  official  conduct  of  Judges.  Their  errors  should  be 
corrected  promptly  and  certainly,  especially  such  as  savor  of  non- 
feasance, misfea^^ance,  or  malfeasance,  but  this  should  be  done 
with  fairness  and  due  caution.  This  is  due  alike  to  the  Judge 
as  an  individual,  his  office  and  the  public. 

The  highly  respectable  counsel  of  the  appellee,  disclaimed  all 
purpose  to  question  the  integrity  of  the  statement  of  the  Judge 
who  settled  the  case  upon  appeal,  but  said,  that  in  view  of  the 
affidavits  and  rights  of  the  appellee  claimed,  he  could  not  see 
any  present  remedy  for  the  latter,  other  than  that  insisted  upon 
by  him. 

We  are  not  called  u|>on  here  to  suggest  the  remedy — to  do  so 
is  the  offioe  of  counsel.  It  is  sufficient  for  us  to  say  that  the 
remedy  adopted  is  not  a  proper  one,  and  cannot  prevail. 

The  same  counsel  afterwards  made  a  motion,  ore  tenus,  to 
remand  the  case,  to  the  end  that  the  appellee  might  take  steps  to 
have  the  case  settled  upon  appeal   quashed  by  the  Judge  who 
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settled  it  himself.  This  motion,  however,  was  not  reduoed  to 
writiog,  so  far  as  appears,  us  required  by  Rule  13,  and  we  must 
therefore  decline  to  consider  it.  The  rules  of  practice  prescribed 
are  essential  to  the  due  and  safe  administration  of  justice,  and  it 
is  important  to  observe  and  uphold  them. 

The  motion  to  dismiss  the  appeal,  and  the  relief  demanded 
incident  to  and  in  support  of  it,  must  be  denied. 

Motion  denied. 


PETER  8.  WILLIAMS  v.  R.  T.  WEAVER  and  wife. 

Docketed  Judgments — Executiayi —  Teste — Lien —  ComiitvAiond 

Law —  ( lianges  of  the  Remedy, 

1.  An  execution  should  bear  teste  as  of  the  term  next  before  the  day  on  which  it 

was  issued,  and  not  of  the  day  on  which  it  is  issued ;  but  such  irregu- 
larity does  not  render  the  execution  void,  or  vitiate  a  sale  under  it. 

2.  It  is  the  docketing  of  the  judgment,  and  not  the  issuing  of  the  execution,  which 

creates  the  lien  under  the  present  system. 

8.  An  execution  Issued  after  the  death  of  the  judgment  debtor  is  void,  and  no  title 
passes  to  a  purchaser  at  a  sale  under  such  an  execution  ;  and  this  is  so,  althougli 
the  judgment  was  obtained  on  causes  of  action  accruing  prior  to  the  adoption 
of  the  Code  of  Civil  Procedure. 

4.  An  act  which  changes  the  remedy  of  the  creditor  is  not  unconstitutional,  U  ft 
gives  him  another  equally  efficacious. 

{Bryan  v.  Hnbbsi,  69  N.  C,  423;  Sawyers  v.  Sawyers,  93  N.  C,  321,  cited  and  ap- 
proved). 

Civil  AcmoN  to  recover  land,  tried  before  Avei^y  Judge,  and 
a  jury,  at  Fall  Term,  1883,  of  Hertford  Superior  Court. 

Both  the  plaintiff  and  the  defendants  claim  to  derive  title  to 
the  land,  the  sul)ject  of  this  action,  from  Godwin  C.  Moore,  who 
died  on  the  25th  day  of  May,  1880. 

Before  and  at  the  time  of  his  death,  there  were  two  docketed 
judgments,  for  considerable  sums  of  money,  in  favor  of  diiFer- 
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ent  persons,  agaiust  him  in  the  Superior  Court  of  the  county  of 
Hertford. 

After  his  death,  on  the  27th  day  of  July,  1S80,  executions, 
beariog  teste  as  of  that  day,  were  issued  upon  these  judgments, 
directed  and  delivered  to  the  sheriff  of  the  county  last  named, 
who  by  virtue  of  them,  sold  the  land  in  question,  situated  io  that 
county,  as  the  property  of  tho  said  Moore,  on  the  6th  day  of 
September,  of  the  same  year,  the  plaintiff  being  the  purchaser, 
and  taking  the  sheriff's  deed  for  the  same. 

On  the  trial,  the  plaintiff  pnxluced  the  judgments,  the  execu- 
tions mentioned,  the  returns  of  the  sheriff  thereof  and  thereu[X)n, 
and  the  sheriff's  deed  mentioned,  and  relied  solely  upon  the 
same  as  evidence  of  title  to  the  land' in  him. 

The  Court  held  that  the  execuitions  were  void,  and  that  the 
deed  of  the  sheriff  was  inoperative,  and  passed  no  title  to  the 
plaintiff,  and  gave  judgment  for  the  <lefendants.  The  plaintiff 
having  excepted,  appealed  to  this  Court. 

Messrs.  Winborne  and   \\\  H,  Day^  for  the  plaintiff. 
Messrs.    W.  D,  Pruden,  R,  B.   Peebles  and   W,  C.  Boiveyiy  for 
the  defendants. 

Merrimox,  J.  (after  stating  the  facts).  The  executions  un- 
der which  the  sheriff  umlertook  to  sell  the  land  in  controversy, 
were  irregular,  in  that  they  were  not  ^^teMefV^  as  of  the  term  of 
the  court  next  bef«»re  the  day  on  which  they  were  issued,  as 
requirefl  by  The  CckU*,  §449,  but  this  irregularity  did  not  render 
them  void.  Such  teste  serves  no  esseniial  purpose.  It  does  not 
now,  as  under  the  former  method  of  proi^edure  in  this  State, 
determine  the  time  when  the  lien  of  the  execution  began.  Now, 
the  execution  does  not  operate  as  a  lien.  It  is  the  docketed 
judgment  that  creates  the  lien  from  the  time  it  was  docketed. 
The  statute,  nevertheless,  ought  to  be  observed,  as  indeed,  all 
statutes  ought  to  be,  but  it  is  merely  directory,  and  an  exe<'Ution 
not  bearing  teste  as  required  by  it,  is  not  on  that  account  void. 
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and  this  Court  has  so  expressly  held.     Bryan  v.  HubbSy  69  N. 
C,  423. 

If  however,  the  executions  in  question  in  this  case  had  been 
regular  in  all  other  respects,  they  were  irregular,  inoperative  aixl 
void,  l)ecause  they  were  issued  after  the  death  of  the  judgment 
debtor,  and  therefore  could  not  authorize  the  sale  and  the  sheriffs 
deed  to  the  plaintiff.  So  that  he  got  no  title  by  virtue  of  them. 
This  is  settled  by  the  recent  case  of  Sawyers  v.  Sawyers^  93  X. 
C,  321,  in  which  the  Chief  Justice  stated  clearly  and  fully,  the 
law  in  respect  to  executions  in  this  State,  issued  after  the  death 
of  the  judgment  debtor.  Nothing  need  now  be  added  to  whit 
he  said.  This  case  is  in  all  material  respects  like  that,  and  must 
be  governed  by  it. 

The  counsel  for  the  appellant  suggested  on  the  argument, 
that  the  judgments  upon  which  the  executions  issued,  were 
founded  upon  contracts  "  made  prior  to  the  ratification  of  the 
C(xle  of  Civil  Procedure,"  and  therefore  the  present  statuloiy 
regulations  in  respect  to  executions  do  not  apply  in  this  case. 
Granting  what  he  says  as  to  the  contracts  upon  which  the 
judgments  are  founded  to  be  true,  nevertheless,  his  contention  is 
groundless,  because  C.  C.  P.,  §8,  provides  expressly  that  actions 
founded  upon  such  contracts,  shall  "  be  governed  in  respect  to  the 
practice  and  procedure  therein,  up  to  and  including  judgm^t, 
by  the  laws  existing  prior  to  the  ratification  of  this  act  (C.  C. 
P.),  as  near  as  may  be,  and  the  practice  in  such  actions  subseqtbmt 
to  judgment  shall  be  goi-a-ned  by  the  enactment  of  this  act,^^  So 
that,  after  judgment  in  such  cases,  the  provisions  of  the  Code  of 
Civil  Procedure  do  apply,  as  in  other  cases. 

The  counsel  further  contended,  that  the  Code  of  Civil  Procedure 
changed  the  remedy  of  the  creditor  by  execution  as  to  debts  con- 
tracted prior  to  its  adoption,  and  it  is  therefore  void  in  such  re- 
spect.  The  remedy  (»f  the  creditor  may  be  changed,  if  anothersub- 
stantially  as  good  shall  l)e  substituted  for  that  abolished.  With- 
out going  into  details  we  think  it  suflScient  to  say,  that  it  is  man- 
ifest that  the  remedy  of  such  creditors  is  not  substantially  impaired 
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as  coDtended ;  indeed,  on  the  contrary,  it  is  rather  strengthened 
and  facilitated  by  the  statutory  provisions  complained  of.  The 
Court  properly  held  that  the  sheriflF's  deed  did  not  pass  any  title 
to  the  land  to  the  plaintiff,  and  the  judgment  must  therefore  be 
affirmed. 

No  error.  AflBrmed. 


ELIZABETH  BOYD  v.  J.  B.  TURPIN  et  als. 

JFraudulent  Conveyances — Covei^ture — Cmitrdd  to  Sell  Land, 

1.  A  contract  to  sell  a  tract  of  land,  purporting  to  belong  to  t^  feme  covert,  was 

made  by  one  who  acted  as  her  agent ;  It  was  fidd,  that  tbe  contract  was  not 
binding  on  tbe  femey  Ist,  because  of  ber  coverture,  and  2nd,  because  tbe 
agent  was  not  autborized  by  an  instrument  under  seal  to  make  tbe  contract. 
Sucb  contract  is  not  binding  on  tbe  agent,  because  it«  terms  do  not  purport 
to  bind  bim. 

2.  A  conveyance  to  defraud  creditors  is  void  as  to  a  creditor  wbo  is  pursuing  legal 

process  to  subject  tbe  fraudulently  aliened  land  to  tbe  satisfaction  of  bis 
debt,  but  it  is  not  void,  even  as  against  creditors,  wben  collaterally  attacked. 

3.  A  son  conveyed  bis  land  to  bis  mother,  a  feme  covert,  for  tbe  purpose  of  de- 

frauding his  creditors,  and  afterwards  contracted  in  her  name  and  as  ber 
a^ent  to  sell  the  land  to  a  bona  fide  purchaser.  After  a  portion  of  the  pur- 
chase money  had  been  paid,  the  mother  attempted  to  repudiate  tbe  contract, 
and  brought  an  action  to  recover  the  possession  of  the  land ;  Held,  that  she 
cannot  be  permitted  to  hold  tbe  land  for  which  she  paid  nothing,  and  at  the 
same  time  disown  tbe  authority  of  the  agent  wbo  assumed  to  act  for  her. 
Sbe  must  either  surrender  the  land  to  him,  or  abide  by  bis  disposition  of  it. 
The  disability  of  coverture  carries  with  it  no  license  to  practice  a  fraud. 

4.  In  such  case,  a  Court  of  Equity  looks  through  the  disguises  which  cover  the 

transaction,  and  charges  the  legal  estate  with  a  trust,  which,  while  it  cannot 
be  enforced  by  the  fraudulent  donee,  may  be  by  those  wbo,  in  good  faith, 
deal  with  him  as  possessed  of  authority  to  make  the  contract  of  sale. 

(SeUera  v.  Streaior,  5  Jones,  261 ;  Fisher  v.  Fender,  7  Jones,  483 ;  Holland  v.  Clark, 
«7  N.  C,  104;  FtebUs  v.  PaU,  90  N.  C,  848;  Towles  v.  Fisher,  77  N.  C,  443; 
Burns  v.  MeOregor,  90  N.  C,  225,  cited  and  approved). 

Civil  AcrriON  to  recover  land,  tried  before  Graves,  Judge, 
and  a  jury,  at  July  Special  Term,  1885,  of  the  Superior  Court 
of  Haywood  county. 
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There  was  a  judgment  for  the  plaiotiff,  and  the  defendants 
appealed. 

The  facts  fully  appear  in  the  opinion. 

No  counsel  for  the  plaintiff. 

Mr,  George  A,  Shuford,  for  the  defendants. 

Smith,  C.  J.  The  facts  ascertained  by  the  jury,  in  connec- 
tion with  the  adini&sions  of  the  parties,  are  in  substance  as  follows: 

One  W.  Boyd,  whose  full  name  for  brevity  we  omit,  a  son  of 
the  plaintiff,  who  at  the  time  of  the  transactions  which  gave  rise 
to  the  controversy,  was  a  married  woman,  being  in  debt,  entered 
into  a  covinous  agreement  with  her,  in  order  to  place  his  prop- 
erty beyond  the  reach  of  creditors,  and  to  defraud  them  of  their 
just  rights,  he  was  to  cause  such  lands  as  he  might  thereafter 
buy,  and  particularly  the  two  tracts  demanded  in  the  action,  to 
be  conveyed  to  her,  and  he  was  to  act  in  her  name  and  as  her 
agent  in  making  both  the  purchases  and  dispositions  of  them. 
In  carrying  out  the  fraudulent  arrangement,  the  tracts  described 
in  the  complaint,  the  title  to  which  had  been  vested  in  her,  were 
contracted  by  him  to  be  sold  to  Linda  Messer  and  her  children, 
eight  in  number,  for  the  price  of  $500,  to  be  paid  in  serai- 
annual  instalments  of  $50  each,  and  to  this  end,  he  executed  a 
bond  for  title  to  them,  describing  the  said  Linda  as  guardian  of 
the  others,  wherein  it  is  vStipulated  that  the  two  tracts,  or  one  of 
them  (for  there  is  an  apparent  repugnancy  in  the  terms  of  the 
condition),  shall  be  conv^eyed  to  the  vendees  on  payment  of  the 
purchase  money.  This  instrument  purports  to  be  the  \yoxA  of 
the  plaintiff,  and  concludes  in  these  words: 

"Given  under  our  hands  and  seal,  this  the  1st  day  of  Febru- 
ary, 1877.  Elizabeth  Boyd,  (seal). 
H.  H.  Bradley.        done  by  W.  J.  G.  B.  Boyd,  Agent.'' 

On  this  contract,  payment  in  two  notes,  one  of  $200,  and  the 
other  of  §155,  in  the  aggregate  $355,  have  been  made  by  said 
Linda  to  said  agent. 
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The  bond  for  title  with  its  equities,  by  successive  assign- 
ments from  all  but  three  of  the  obligees  (and  of  those  assigniug, 
some  were  under  coverture  at  the  time),  has  been  transmitted  to 
the  defendant.  The  several  assignees  accepted  the  bond  in  good 
faith,  and  nnder  assurances  from  the  agent  that  there  remained 
due  only  $100  of  the  purchase  money,  in  full  confidence  of 
the  truth  of  the  representations  thus  made  in  answer  to  their 
direct  inquiries. 

The  jury,  under  directions  to  which  exception  was  taken  by 
the  defendant,  in  response  to  issues  submitted  to  them,  find  and 
declare  that  the  said  W.  Boyd  was  not,  at  the  time  of  the  sale, 
sole  owner  of  any  beneficial  interest  in  the  land,  nor  has  he  now 
any  in  the  result  of  the  suit. 

It  was  conceded  that  the  agency  was  constituted  by  parol  and 
without  any  writing  under  seal. 

The  instructions  complained  of,  are  in  an  abbreviated  form  to 
this  effect:  While  a  amveyance  made  by  a  debtor,  with  intent  to 
avoid  payment  of  his  debts,  or  to  defeat  the  claims  of  creditors, 
would  be  void  at  the  election  of  the  latter,  it  was  only  void  and 
inoperative  against  creditors,  but  would  be  effectual  to  pass  the 
estate  as  between  the  parties  to  the  transaction,  and  no  evidence 
had  been  offered  to  show  the  defendant  to  be  sueh  creditor.     In 
such  case,  Boyd  was  not  sole  owner  of  a  beneficial  interest  in  the 
premises,  when  he  undertook  in  the  plaintiff's  name  to  make  the 
contract,  nor  has  he  now  an  interest  in  the  fruits  of  a  recovery. 
The  ruling  upon  the  invalidity  of  the  writing,  put  in  the  form 
of  a  bond  of  the  plaintiff,  is  entirely  correct.     It  has  no  binding 
force,  as  a  contract,  upon  either  the  plaintiff  or  the  agent;  not 
upon  her,  by  reason  of  the  disability  of  coverture,  and  this  re- 
moved, for  want  of  authority  under  a  sealed  instrument  t(»  enter 
into  the  obligation ;  not  upon  him,  because  upon  its  face  the  con- 
tract purports  to  be  her  undertaking,  and  there  are  no  operative 
words  affecting  him.     Sellers  v.  Streator,  6  Jones,  261 ;  Fisher 
V.  Pender,  7  Jones,  483;  Holland  v.  Clark,  67  N.  C,  104. 
The  portion  of  the  charge  to  which  the  defendant  excepts,  pro- 
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ceeds  upon  an  obvious  misoonceptiou  of  the  equity  set  up  agaiofi 
the  plaintiff's  legal  right  to  evict  the  defendant,  and  to  secure  to 
him  affirmative  relief.  The  doctrine  laid  down  by  the  Court,  is  in 
itself  correct,  with  the  addition,  that  a  conveyance  infected  with 
fraud,  is  void  as  against  a  creditor  who  is  pursuing  legal  process 
to  enforce  his  demand  and  subject  the  fraudulently  aliened  prop- 
erty to  its  satisfaction.  To  such  process  it  is  no  obstruction,  and 
the  attempted  conveyance  is  void. 

It  is,  though  covinous,  as  effectual  against  an  inactive  creditor, 
when  collaterally  drawn  in  controversy,  as  against  any  one  else, 
in  transferring  title.  But  if  the  principle  had  any  application 
to  the  facts  of  the  present  case,  it  would  be  unavailing  to  the  de- 
fendant, since  if  the  deed  to  the  plaintiff  was  void,  and  could 
be  so  treated,  it  would  leave  the  title  in  the  grantor,  and  equallr 
beyond  the  reach  of  the  defendant  in  the  present  action,  as  if  do 
deed  had  been  made.  Moreover,  the  rule  annuls  fraudulent 
deeds  executed  by  the  debtor,  to  place  his  property  where  access 
to  it  by  final  process  cannot  be  had,  so  as  to  leave  it  still  exposed 
to  the  claims  of  his  creditors.  Peebles  v.  PaJte,  90  N.  C,  348, 
and  cases  cited. 

But  this  learning  is  foreign  to  the  present  controversy.  The 
defendants'  af-serted  equity  grows  out  of  the  fraudulent  contri- 
vance by  which  the  agent  is  to  do  business,  for  himself  in  troth, 
but  in  the  name  of,  and  as  agent  for,  his  mother,  and  then  she 
undertakes  to  screen  the  land  from  liability  for  acts  done  in  the 
sphere  of  the  agency,  and  while  repudiating  the  contract  to  sell 
and  convey,  made  on  her  behalf,  to  retain  the  land  as  her  own. 
This  arrangement  cannot  be  allowed  to  be  consummated  and  ren- 
dered successful,  to  the  manifest  wrong  and  injury  of  others,  nor 
can  coverture  be  used  as  a  protection  for  a  party  engaged  in  it 

A  Court  of  Equity  looks  through  the  disguises  which  cover 
the  transaction,  and  deems  the  legal  estate  charged  with  a  trust 
which  may  be  enforced,  not  by  the  agent,  but  by  those  who,  in 
good  faith,  deal  with  him  as  possessed  of  authority  to  make  the 
contract  of  sale.     It  is  his  property  for  this  purpose,  and  the 


FEBRUARY  TERM,  1886.  141 


Boyd  v.  Tcrpin. 


defendant  cannot  be  permitted  to  hold  that  for  which  she  fiaid 
nothing,  and  at  the  same  time  disown  the  authority  of  the  agent 
who  assumed  to  act  for  her,  when  both  are  in  the  compass  of 
the  fraudulent  agreement  previously  entered  into  between  the 
parties.  She  must  surrender  the  land  to  him,  or  abide  by  his 
disposition  of  it.  '^It  must  be  borne  in  mind,"  say  the  Court  in 
PUcher  v  Smith,  2  Head.  (Tenn.),  208,  "  that  the  legal  disability 
of  coverture  or  of  infancy,  carries  with  it  no  license  or  privilege 
to  practice  fraud  or  deception  on  other  innocent  persiMis,  nor 
will  the  disability  be  permitted  to  protect  them  in  doing  so." 
So  remarks  Rodman,  J.,  delivering  the  opinion  of  the  Court  in 
Towles  V.  FUheTy  77  N.  C,  443  :  "  To  estop  a  married  woman 
from  allying  a  claim  to  land,  there  must  be  some  positive  act  of 
fraud,  or  something  done  upon  which  a  person  dealing  with  her, 
or  in  a  matter  affecting  her  rights,  might  reasonably  rely,  and 
upon  which  he  did  rely. and  was  thereby  injured."  In  Bums  v. 
McGregor^  90  N.  C,  225,  Merrimon,  J.,  uses  this  language: 
"It  would  controvene  the  plainest  principles  of  justice,  to  allow 
a  married  woman  to  get  possession  of  property  under  an  engage- 
ment, not  binding  upon  her,  and  let  her  repudiate  her  contract, 
and  keep  the  property.  If  she  will  not,  the  creditor  may  pursue 
and  recover  it  by  proper  action  in  her  hands ;"  citing  numerous 
cases.  See  also  1  Story  Eq.  Jur.,  §385 ;  Kelly  Cont.  Mar.  Wo., 
ch.  6  §5. 

Now  the  plaintiff  becomes  the  depositary  of  the  title  to  the 
land,  bought  by  her  son  and  subject  to  his  disposal  in  her  name 
as  agent,  under  an  express  agreement  between  them  to  prevent 
its  pursuit  by  his  creditors.  She  now  disowns  his  agency,  refuses 
to  be  bound  by  his  contract,  made  in  her  name,  and  yet  asserts 
her  right,  as  owner,  to  dispossess  one  who,  as  assignee,  succeeds 
to  the  rights  of  some  at  least  with  whom  the  obligation  to  make 
title  was  entered  into,  while  the  agent,  who  has  received  the  larger 
part  of  the  purchase  money  in  her  name,  refuses  to  restore  it, 
and,  by  reason  of  insolvency,  cannot  be  coerced  to  do  so. 


142  IN  THE  SUPREME  COURT. 


Willis  v.  Branch. 


Such  a  fraud  caunot  be  countenauoed,  and  the  plaintiff  inD.<c 
fulfil  the  contract  of  her  agent^  or  restore  the  land  to  the  rigfai- 
ful  owner  that  the  contract  may  be  carried  into  effect,  or  the 
purchase  money  paid  restored.  She  cannot  keep  his  land  and 
he  the  money  rec^eived,  and  the  purchasers  made  to  lo^e  all,  and 
be  without  remedy  against  either.  In  rendering  judgment  for  the 
plaintiff  in  the  action,  and  denying  relief  in  any  form  from  the 
action  to  retiover  possession,  there  is  error,  and  the  judgment 
must  be  set  aside. 

The  defendant  cannot,  in  the  present  condition  of  the  cause, 
obtain  the  full  measure  of  redress  demanded  in  hisoounter-claim, 
for  the  absence  of  the  vendees,  to  whose  interests  be  has  not  suc- 
ceeded, and  who  have  the  same  interest  with  him  in  the  result. 
His  equity  is  such  as  to  protect  him  against  the  present  suit, 
while  its  enforcement  in  furnishing  affirmative  relief  requires  tbe 
presence  of  other  interested  parties  in  tbe  cause. 

The  cause  will  therefore  be  remanded,  to  the  end  that  applica- 
tion may  be  made  for  an  amendment  admitting  new  parties,  and 
if  this  be  not  done,  that  judgment  may  be  entered  for  the  defend- 
ant, declaring  that  the  plaintiff  is  not  entitled  to  recover  posses- 
sion of  the  premises. 

Let  this  be  certified. 

Error.  Remanded. 


C.  T.  WILLIS  V.  A.  BRANCH  et  ale. 

Pleading — CWce  of  the  Complahvt — Variance — Issues — Srf-qf 
— Evidence — Damages — Landlm^d —  Trespass  by, 

1.  The  plalotlfl  must  allege  his  cause  of  action  in  tbe  complaiDt,  and  be  cannot 

recoyer  on  a  cause  of  action  set  out  In  tbe  pleadings  of  his  adversary. 

2.  In  some  cases,  a  defective  statement  of  a  cause  of  action  may  be  aided  by  the 

admissions  in  tbe  answer. 
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8.  Where  the  cause  of  action  set  out  Id  the  eomplaiot  was,  that  the  defendant  had 
torn  out  certain  gas  fixtures  and  damaged  certain  furniture,  and  so  deprived 
the  plaintiffs  of  the  use  of  a  certain  house,  the  plaintiff  cannot  abandon  these 
causes  of  action  and  recover  for  a  breach  of  the  terms  of  the  lease  for  the 
house. 

4.  A  variance  arises  where  the  proofs  do  not  sustain  the  cause  of  action  alleged 

in  the  complaint.  If  it  is  immaterial,  it  will  be  disregarded  ;  if  material  and 
misleading,  the  Court  may,  in  its  discretion,  allow  an  amendment,  upon  just 
terms ;  but  where  the  evidence  relates  to  a  cause  of  action  entirely  different 
from  that  stated  in  the  complaint,  it  is  not  a  case  of  variance  at  all,  and  it 
was  never  intended  by  The  Code,  to  allow  a  plaintiff  to  prove  a  cause  of  action 
which  he  has  not  alleged. 

5.  Issues  arise  on  the  pleadings,  and  it  is  improper  to  submit  any  issue  not  raised 

by  them.  When  immaterial  issues  are  (submitted,  which  tend  to  confuse  or 
obscure  the  real  issue,  it  is  ground  for  a  new  trial. 

6.  If  there  is  no  evidence  to  support  an  issue,  the  Court  should  so  charge  the 

jury. 

7.  Where  a  plaintiff  leased  a  house  from  the  defendant,  and  agreed  to  pay  a  cer- 

tain sum  as  rentj  and  the  defendant  afterwards  entered  and  tore  out  certain 
fixtures  and  damaged  the  furniture,  for  which  trespass  the  plaintiff  brought 
suit ;  It  was  Mdy  that  the  alleged  damages  do  not  constitute  a  set-off  against 
the  sum  contracted  to  be  paid  as  rent. 

8.  The  measure  of  damages  in  such  case,  would  be  the  cost  of  returning  the  fix- 

tures so  taken  out,  repairing  the  furniture  injured,  and  such  consequential 
damages  as  were  the  direct  result  of  the  trespass,  such  as  the  loss  resulting 
from  inability  to  use  the  house  while  the  repairs  were  being  made. 

9.  A  wrong  done  to  the  plaiutiff,  does  not  create  In  him  a  right  to  quit  his  busi- 

ness, and  then  recover  from  the  wrong  doer  the  amount  which  he  might 
possibly  have  realized  by  industrious  effort. 

10.  Where  a  lessor  in}ures  the  leased  property,  he  is  liable  to  the  lessee  for  the 

trespass. 

{ShdUm  V.  DavUy  69  N.  C,  304 ;  Band  v.  The  Bank,  77  N.  C,  152;  McLauHn  v. 
Onmly,  90  N.  C,  50;  Oarrett  v.  TrMUr,  65  N.  C,  430;  Johruon  v.  Finch,  93  N. 
C,  205  ;  Miller  v.  Miller,  89  N.  C,  209 ;  Wadddl  v.  Swan,  91  N.  C,  108  ;  Boyle  v. 
Reeder,  1  Ired.,  607;  Foard  v.  The  Railroad,  8  Jones,  235;  Sledge  v.  Beid,  73  N.  C, 
440;  Maee  v.  Bamaay,  74  N.  C,  11 ;  Roberts  v.  Cole,  82  N.  C,  292,  cited  and 
approved). 

Civil  action,  tried  before  Graves,  Judge,  and  a  jury,  at 
Spring  Term,  1885,  of  the  Superior  Court  of  Edgecombe 
county. 

The  following  is  a  copy  of  the  material  facts  of  the  plaintiff's 
complaint : 
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''  1st.  That  some  time  during  the  year  1882,  the  plaintiff  and 
defendants  entered  into  an  agreement,  whereby  defendants  leased 
to  plaintiff  a  hall  in  the  town  of  Wilson,  well  known  as  Mamom 
Hall,  and  generally  used  for  theatrical  purposes.  That  said 
plaintiff  agreed  to  tit  up  and  furnish  said  hall  so  that  it  would 
be  suitable  for  theatrical  entertainments. 

'*2d.  That  said  plaintiff  did  equip  and  furnish  said  hall  in  all 
respects  required. 

'^3(1.  That  long  before  said  lease  expired,  the  defendants  tore 
out  from  theil*  place  in  said  hall,  the  gas  fixtures  put  there  b? 
plaintiff  at  much  cost,  and  removed  and  damaged  the  other  fur- 
niture put  in  said  hall  by  plaintiff,  and,  without  cause,  deprived 
the  plaintiff  of  the  use  and  occupation  of  said  hall,  furniture 
and  gas  machine,  to  the  plaintiff's  great  damage  and  injurj, 
$1 ,500.00. 

"  Wherefore  the  plaintiff  demands  judgment  for  the  sum  of 
$1 ,500.00  and  costs." 

To  this  complaint  the  defendants  filed  their  answer,  whereof 
the  following  is  a  copy: 

''1st.  That  as  to  allegation  one,  it  is  true  that  plaintiff  and 
defendants  entered  into  a  contract  or  agreement,  which  is  here- 
with filed  as  a  part  of  this  answer,  marked  A. 

''2d.  That  as  to  allegation  three,  the  hall  leased  to  plaintiff  as 
aforesaid  was  the  se(!ond  story  of  a  building  owned  by  defendants, 
and  of  which  the  lower  story,  consisting  of  two  stores,  was 
leased  to  Branch  &  Had  ley,  merchants,  who  carried  therein  large 
stocks  of  merchandise;  that  a  short  time  afler  said  lease,  with- 
out the  knowledge  of  the  defendants,  or  the  said  Branch  & 
Hadley,  the  plaintiff  placed  in  the  roof  of  said  building  a  large 
tank,  filled  with  gasoline,  a  very  dangerous  and  highly  inflam- 
mable fluid,  connected  with  lamps  by  means  of  pipes,  to  be  used 
for  the  purpose  of  lighting  said  hall;  that  the  first  notice  which 
Branch  &  Hadley  or  the  defendants  had  of  the  action  of  plaintiff, 
came  from  the  insurance  agents,  who  informed  them  that  the 
policies  of  insurance  on  said  stock  of  goods,  and  the  building. 
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as  well  a8  an  adjoiniDg  building  which  belonged  to  defendants^ 
had  been  cancelled,  and  that  no  insurance  would  be  carried  on 
said  property  if  the  tank  and  gasoline  remained  in  the  roof; 
that  therefore  defendant  A.  Branch  notified  W.  W.  Hargrave^ 
plaintiff's  agent  in  Wilson,  that  the  said  tank  must  be  removed^ 
and  in  a  few  days  he  was  informed  by  Hargrave  that  he  had  seen 
the  plaintiff,  and  tliat  the  defendant  had  permission  to  remove 
the  tank;  that  he  therefore  employed  R.  L.  Wyatt,  a  skilled 
and  experienced  tinner,  to  remove  the  tank,  with  little  or  no 
damage  thei'eto;  thai  the  tank  was,  after  being  emptied,  placed 
in  the  warehouse  of  Branch  &  Had  ley,  where  it  remained,  subject 
to  plaintiff's  order,  until  destroyed  by  fire  during  the  month  of 
November,  1884. 

"3d.  That  as  to  allegation  four,  by  the  terms  of  said  lease,'it 
was  expressly  stipulated  that  the  plaintiff  should  pay,  quarterly, 
certain  rents,  and  that  upon  failure  to  pay  said  rents,  the  lease 
should  be  forfeited,  and  the  defendants  might  enter  upon,  and 
take  the  property  in  their  iK)68e88ion;  that  the  plaintiff  did  fail 
to  pay  the  rent  as  stipulated,  and  the  defendants,  in  the  exercise 
of  their  rights  under  the  lease^  entered  upon,  and  resumed  pos- 
session of  said  hall ;  that  plaintiff  is  now  indebted  to  them 

dollars  for  rent  of  said  hall. 

"  For  a  further  defence  they  say,  that  by  reason  of  some  tax 
imp<ised  upon  theatrical  companies  by  the  town  of  Wilson,  the 
plaintiff  announced  publicly  that  he  had  abandoned  the  enter- 
prise, and  would  no  longer  use  the  hall ;  that  it  is  untrue  that 
plaintiff  has  been  damaged  by  any  act  of  defendants. 

^^  Wherefore  defendants  demand  judgment  that  they  go  with- 
out day  and  recover  their  costs.'' 

The  following  is  a  copy  of  the  material  facts  of  the  case  set- 
tled upon  appeal  for  this  Court. 

The  following  issues  were  submitted  to  the  jury : 

Ist.  Have  defendants  violated  their  contract  as  allied  in  the 
complai  n  t  ?     A  ns  wer — Yes. 


10 


1 
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2Dd.  Had  plaintiff  forfeited  his  lease  by  nou-payment  of  rent 
or  otherwise?     Answer — No. 

3rd.  What  damage  has  plaintiff  sustained  by  reason  of  said 
breach  ?     Answer — $500. 

Upon  the  first  issue,  the  Court  instructed  the  jury,  that  if  they 
believed  from  the  testimony,  that  the  defendants  had  failed  to 
plaster  the  walls  as  they  had  agreed  to  do,  this  was  a  breach  of 
their  contract,  for  which  an  action  would  lie,  and  they  would 
therefore  answer  the  first  issue  "  Yes." 

Upon  the  second  issue,  that  if  the  jury  believed  from  the  tes- 
timony, that  the  plaintiff,  at  the  time  defendants  took  pussessioD 
of  the  hall,  had  paid  the  rent,  their  answer  to  the  second  is&oe 
would  be  "  No." 

Upon  the  third  issue,  that  the  measure  of  damages  were  tiie 
probable  profits  which  the  plaintiff  would  realize  from  his  lease, 
after  payment  of  rent  and  expenses.  To  all  which  the  defend- 
ants excepted  on  the  following  grounds  : 

To  the  charge  upon  the  first  issue,  because  thert;  is  no  allega- 
tion in  the  complaint  that  plaintiff  was  damaged  by  the  non- 
plastering  of  the  hall. 

To  the  charge  upon  the  second  issue,  because  the  Court  left  it 
to  the  jury  to  ascertain  whether  the  rent  had  been  paid  or  not, 
when  he  should  have  charged  them  that  if  they  believed  the 
plaintiff's  own  testimony,  the  rent  had  not  been  |)aid,  and  as& 
matter  of  law,  he  had  forfeited  his  lease. 

To  the  charge  upon  the  third  issue,  because  the  jury  were  not 
told  that  there  was  no  evidence  of  the  plaintiff's  being  damaged 
by  the  failure  of  defendants  to  plaster  the  hall. 

The  Court  refused  to  grant  a  new  trial,  gave  judgment  for 
the  plaintiff,  and  the  defendants  appealed. 

Mr.  A.  W.  Haywood  (Messrs.  J.  L.  Bridgers  &  Son  also  filed 
a  brief),  for  the  plaintiff. 

Mr.  Geo.  V.  Strovg^  for  the  defendants. 


FEBRUARY  TERM,  1886.  147 


Willis  v.  Bkanch. 


Me&rimon,  J.  (after  stating  the  facts).  It  is  the  office  of  the 
complaint  to  state  in  a  clear,  succinct,  and  intelligible  manner, 
the  plaintiff's  cause  of  action,  and  to  demand  judgment  upon 
the  same.  The  plaintiff  cannot  go  to  trial  and  recover  upon  a 
cause  of  action  developed  by  facts  stated  in  the  answer,  without 
alleging  it  himself.  He  must  allege  the  cause  of  action  in  his 
complaint,  and  when  the  facts  of  the  same  are  put  in  issue, 
prove  them  by  competent  evidence.  He  cannot  rely  upon  a 
cause  of  action  suggested  in  the  pleadings  by  his  adversary. 
Shdion  v.  Davis,  69  N.  C,  324 ;  Rand  v.  Th^  Bank,  77  N.  C, 
152;  McLauHn  v.  Crmlyy  90  N.  C,  60. 

It  is  true,  that  in  some  cases,  a  defective  or  imperfect  state- 
ment of  a  cause  of  action,  may  be  aided  by  admissions  iu  the 
answer,  as  was  decided  in  Garrett  v.  Trotter,  65  N.  C,  430,  and 
Johnson  V.  Finch,  93  N.  C,  205,  but  this  is  not  one  of  them. 

In  this  case,  the  complaint  does  not  allege  or  assign  a  breach 
of  the  contract  of  lease.  The  lease  is  referred  to  simply  for  the 
purpose  of  showing  the  character  of  the  plaintiff's  right  to  have 
possession  of,  and  use  the  hall  and  fixtures  for  his  own  benefit. 
The  gravamen  of  the  action,  is  the  alleged  trespass  of  the  de- 
fendants *'  in  tearing  out  from  their  place  in  said  hall,  the  gas- 
fixtures  put  there  by  the  plaintiff,"  the  removal  of  the  same,  in- 
jury to  the  furniture,  and  depriving  the  plaintiff  of  the  use  of 
the  hall  and  furniture.  This  is  the  cause  of  action  specified, 
and  there  is  none  other.  It  may  be,  that  the  plaintiff  might 
have  alleged  a  breach  of  the  contract  of  lease  on  the  part  of  the 
defendants  in  interfering  with  his  possession,  and  in  failing  to 
do  certain  things  they  stipulated  to  do,  but  it  is  obvious  he  did 
not  do  so.  It  is  not  sufficient  that  a  party  has  a  cause  of  action — 
he  must  allege  it  in  such  intelligible  way,  as  ihat  the  Court  can 
see,  and  take  jurisdiction  of  it,  and  administer  his  right,  if  he 
shall  establish  it. 

On  the  argument,  the  appellee's  counsel  contended,  that  the 
variance  between  the  allegation  and  the  proof  was  immaterial,  or 
if  material,  it  had  not  i^isled  the  adverse  party  to  his  prejudice, 
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and  under  the  liberal  praciioe  allowed  by  The  Code,  the  piaiuuff 
ought  to  be  allowed  to  provp  a  breach  of  the  coutract. 

But  broad  and  iudulgent  as  are  the  provisions  of  The  Codem 
respect  to  mattei*s  of  pleading  and  practice,  they  do  not  dispense 
with  a  sufficient  allegation  of  a  cause  of  action  to  make  it  appeir 
in  the  record,  nor  do  they  go  to  the  latitudinous  extent  of  allotr- 
ing  a  party  to  prove  a  cause  of  action  not  alleged  at  all.  Vari- 
ances arise  when  the  cause  of  action  is  alleged  in  the  pl^dings, 
and  the  proofs  offered  do  not  sustain  it.  In  such  cases,  if  the 
variance  is  immaterial,  it  will  be  disregarded;  if  material,  and 
it  misleads  the  adverse  party,  the  Court  may  allow  appropriate 
amendments  to  avoid  it,  upon  just  terms  as  to  the  trial  and  a«i& 
The  Code,  §§269,  270.  As  we  have  seen,  no  breach  of  contract 
was  alleged  in  the  complaint.  The  evidence  offered  in  that 
respect,  was  therefoi*e  irrelevant,  and  no  aspect  of  variance  was 
presented. 

For  the  like  reason,  the  first  issue  was  impertinent.  It  wis 
not  raised  by  the  pleadings,  and  ought  not  to  have  been  submit- 
ted. The  issues  proper  to  be  tried,  must  always  arise  upon  ihe 
pleadings.  Immaterial  and  impertinent  issues  ought  not  to  be 
submitted  to  the  jury.  They  never  fail  to  produce  more  or  le* 
confusion,  and  in  some  cases,  as  where  they  are  calculated  to 
mislead  or  obscure  the  real  issues,  they  afford  good  cause  for  a 
new  trial.  MiUer  v.  Miller,  89  N.  C,  209;  Waddell  v.  Stean, 
91  N.  C,  108.    The  first  exception,  therefore,  must  be  sustained. 

And  so  also  must  the  second  exception.  The  plaintiff  him- 
self testified  that  he  had  "  paid  no  rent  except  the  first  quarter, 
as  I  considered  damages  for  removing  my  gas  tank  had  paid  it." 
It  appeared  that  there  was  more  than  one  quarter's  rent  due.  The 
alleged  damages  did  not  constitute  a  legal  set-off  against  the  rent. 
The  pleadings  presented  no  equitable  feature  in  the  action. 
There  was  evidence  tending  to  show  that  a  quarter's  rent  was 
due  and  unpaid,  and  none  tending  to  show  that  it  had  been  paid, 
and  the  Court  ought  to  have  so  instructed  the  jury. 
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The  case  states  that  the  Court  charged  the  jury,  "that  the 
measure  of  damages  were  the  probable  profits  which  the  plaintiff 
would  realize  from  his  lease,  after  payment  of  rent  and  ex- 
penses."    In  this  there  is  error. 

If  the  plaintiff  was  entitled  to  recover,  his  measure  of  dam- 
age was  a  sum  of  money  equal  to  the  cost  of  returning  the  oil 
tank,  the  gas-fixture,  repairing  the  furniture  injured,  and  such 
consequential  damages  as  were  the  direct  result  of  the  trespass; 
such  as  his  inability,  by  reason  of  the  injury,  to  use  the  hall, 
until  it  could  be  refitted  for  use,  as  it  was  at  the  time  the  injury 
was  done.  Hence  also,  if  the  plaintiff  had  existing  engagements 
for  theatrical  entertainments,  that  were  disappointed  by  the  in- 
jury, damages  sustained  on  that  account  might  be  embraced,  but 
not  for  such  as  he  might  probably  have  had.  The  instructions 
given  by  the  Court,  were  far  too  broad  and  indefinite — it  em- 
braced possible  S|)eculative  damages,  arising  indirectly  and  re- 
motely a.**  a  possible  conseqence  of  the  trespass.  Such  damages 
are  not  recoverable.  In  the  order  of  things  and  the  course  of 
business,  the  plaintiff  might  repair  the  injury  and  go  on  with 
his  business.  It  is  neither  just  nor  reasonal>le  that  he  should 
be  allowed  to  abandon  his  business  because  of  the  trespass,  and 
compel  the  trespassers  to  pay  him  a  sum  of  numey  he  might,  by 
remote  possibility,  have  realized  from  it  in  the  course  of  an 
indefinite  period  of  time.  The  trespass  did  not  create  in  him 
the  right  to  quit  his  business  and  have  from  the  trespassers  a 
gross  sum  of  money,  that  he  might  perhaps  have  gotten  by 
industrious  and  persistent  eflfort.  Boyle  v.  Reeder^  1  Ired.,  607; 
Foard  v.  The  Railroad  Oo.^  8  Jones,  235;  Sledge  v.  Reid,  73  N. 
C,  440;  Mace  v.  Ramsey ,  74  N.  C,  11;  Roberts  v.  Cole,  82  N. 
C.,292;  Seely  v.  Alden,  61  Pa.  St.,  302;  The  Railroad  Co.  v. 
i?afe,  83  111.,  360. 

In  what  we  have  said  in  respect  to  the  measure  of  damage,  we 
have  not  adverted  to  the  fact  that  the  plaintiff  was  not  the  abso- 
lute owner  of  the  property,  but  a  lessee  for  the  term  of  five 
years,  because  the  defendants  were  his  lessors,  and   the  owners 
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subject  to  the  lease.  If  they  were  trespassers,  they  were 
boiiDc]  to  make  reparation,  and  the  property  will  return  to  them 
when  the  lease  shall  be  over. 

There  is  error,  for  which  there  must  be  a  new  trial.  To  that 
end,  let  this  opinion  be  certified  to* the  Superior  Court  according 
to  law,  and  it  is  so  ordered. 

Error.  Reversed. 


H.  &  E.  HARTMAN  &  CO.  v.  R.  P.  SPIERS. 

Homestead — Allotment  of, 

1.  The  proceeding  to  have  the  allotraeDt  of  the  homestead  made  by  the  appnfe- 

ers  reviewed  by  the  Board  of  Township  Trustees,  under  Bat.  Rev.,  ch.  5&, 
|^$20,  21,  must  have  been  made  before  the  sale  of  the  excess  under  the  exe- 
cution. 

2.  After  the  repeal  of  this  act,  the  homesteader  might  have  had  the  action  of  the 

appraisers  reviewed  by  a  reeordari  or  by  a  motion  in  the  cause. 

3.  A  homestead  was  laid  off  to  a  judgment  debtor,  with  which  he  was  dissatisfied^ 

after  the  repeal  of  the  act  allowing  an  appeal  to  the  Township  Board  of 
Trustees.  After  the  enactment  of  §519  of  The  Code,  the  homesteader  at- 
tempted to  have  the  action  of  the  appraisers  reviewed  under  the  provisions 
of  that  section  ;  Jt  was  held,  that  he  had  lost  his  remedy  by  the  failure  to 
move  in  the  manner  allowed  by  law,  before  the  sale  of  the  excess. 

{Ballard  v.  WaUer^  7  Jones,  84:  Leaiheruood  v.  Moody^  3  Ired.,  139;  Bwiom.  t, 
/Spier*,  87  N.  C,  87;  Webb  v.  Jhtrham,  7  Ired.,  130;  Beptintiall  v.  i¥rry,  TSX. 
C,  190,  cited  and  approved). 

This  is  a  proceeding  by  the  defendant,  under  section  2,  chap- 
ter .357,  of  the  laws  of  1883,  to  revise  the  allotment  of  his 
homestead,  made  on  or  about  the  20th  day  of  April,  1881,ander 
executicms  issuing  upon  judgments  docketed  in  the  Superior 
Court  of  Halifax,  in  favor  of  the  plaintiffs  and  against  the  defend- 
ant, heard  before  Graves,  Judge,  at  Spring  Term,  1885,  of  Hal- 
ifax Superior  Court. 
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The  notice  of  appeal,  together  with  a  copy  of  the  appraisers' 
return  of  the  allotment  of  homestead,  was  served  on  the  15th 
day  of  March,  1883. 

•  At  Fall  Term,  1883,  the  plaintiffs  moved  to  dismiss  the  pro- 
ceeding, upon  affidavit,  upon  the  ground  that  a  motion  upon 
affidavit  was  then  pending  in  the  original  cause  to  amend  the 
record  and  set  aside  the  allotment  of  homestead  aforesaid,  and 
the  sale  of  the  excess  of  defendant's  land  under  said  executions, 
and  to  have  a  re-allotment  of  the  homestead.  That  proceeding 
was  instituted  February  28,  1883.  Thereupon,  the  motion  in 
the  cause  was  dismissed,  the  defendant  not  objecting,  at  Fall 
Term,  1883,  and  the  defendant  was  allowed,  against  the  objec- 
tion of  the  plaintiffs,  to  file  additional  exceptions  in  this  pro- 
ceeding, which  were  as  follows: 

He  objects  to  said  allotment: 

1.  In  that  the  specific  property  set  apart  to  him,  was  allotted 
against  his  protest,  and  did  not  embrace  the  dwelling-house  of 
the  defendant. 

2.  In  that  the  appraisers  refused  to  allot  to  him  property  se- 
lected by  him  as  and  for  a  homestead. 

3.  In  that  the  property  in  which  his  homestead  was  allotted, 
was  at  the  time,  covered  by  a  deed  of  trust,  securing  debts  of 
about  three  times  the  value  of  the  property,  and  by  a  mortgage 
securing  debts  of  about  eight  times  the  value  of  said  property. 

4.  In  that  he  |)rotested  against  the  allotment  to  him  of  a 
homestead  in  property  encumbered  by  said  deed  of  trust  and 
mortgage. 

5.  In  that  the  appraisers  refused  to  investigate  the  encum- 
brances upon  his  prof)erty,  although  requested  by  him  so  to  do. 

6.  In  that  the  appraisers  refused  to  take  in  consideration  said 
encumbrances  in  alloting  to  him  a  homestead,  although  reque*<ted 
by  him  so  to  do. 

7.  In  that  the  appraisers  had  no  power  or  authority  to  sot 
apart  to  him  a  homestead  in  property  encumbered  as  aforesnid. 

8.  In  that  the  equity  of  redemption  in  the  property  allotted 
was  not  worth  one  thousand  dollars. 
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At  Spring  Term,  1885,  this  proceeding  came  on  to  be  heard, 
and  on  the  hearing,  it  appeared  that  the  excess  of  the  defendant's 
land,  over  and  above  said  allotment  of  homestead,  was  sold  on 
the  1st  day  of  August,  1881,  under  said  executions. 

It  also  appeared  that  the  defemhint  appealed  within  ten  dajs 
from  the  allotment  of  his  homestead,  to  the  Board  of  Commis- 
sioners of  Halifax  county,  he  l3eing  advised  and  believing  the 
Board  had  appellate  jurisdiction,  which  appeal  came  before  the 
commissioners  for  hearing,  at  their  meeting  on  the  1st  Mondaj 
in  June,  1881,  when  they  dismissed  it  for  want  of  jurisxlictioa. 
Thereupon,  the  defendant  appealed  from  the  order  of  dismissal  to 
the  Su|)erior  Court  of  the  county,  but  paid  the  Clerk  of  the  Board 
no  fees  for  sending  up  the  record,  and  never  requested  him  to 
send  it  up.  Said  record,  on  appeal,  was  not  sent  up  to  Fall 
Term,  1881,  of  the  Court,  and  no  steps  were  taken  by  defendant  at 
said  terra  to  have  the  appeal  sent  up.  At  November  Special 
Term,  1881,  the  defendant  applied  to  his  Honor,  Judge  Gilmer, 
for  a  writ  of  cet'tiorarif  without  notice  to  the  plaintiflls,  to  remove 
the  proceedings  into  the  Superior  Court.  His  Honor  granted 
his  fiat,  but  the  defendant  was  required  to  file  a  bond  in  the  sum 
of  one  hundred  dollars,  before  the  clerk  should  issue  the  writ. 
On  the  back  of  said  fiat,  the  (counsel  of  the  defendant  endorsed, 
*^  Don't  issue  the  writ  till  further  instructions  from  R.  P.  Spiers," 
and  signed  the 'same.  Such  instructions  were  never  given,  the 
bond  was  never  filed  and  the  writ  never  issued.  But  at  their 
February  meeting,  1882,  the  commissioners  sent  up  their  record, 
and  at  March  Term,  1882,  this  proceeding  was  consolidated  by 
his  Honor  Judge  Bennett,  with  the  ejectment  suit  of  R.  O.  Bur- 
ton, Jr.,  against  R.  P.  Spiers,  brought  to  recover  the  excess  pur- 
chased by  said  Burton  at  the  execution  sale.  On  appeal  to  the 
Supreme  Court  this  order  of  consolidation  was  reversed.  (See 
Hartman  v.  Spiers,  87  N.  C,  28,  and  Burton  v.  Spiers,  87  N. 
C,  87).  Thereafter  the  certiorari  proceedings  were  dismissed, 
and  on  the  28th  day  of  February,  1883,  the  defendant  gave  notice 
of  the  aforesaid  motion  in  the  cause,  which  was  dismissed  at 
Fall  Term,  1883,  as  aforesaid. 
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It  further  appeared  that  the  excess  was  purchased  by  Robert 
O.  Burton,  Jr.,  attorney  for  the  plaintiffs,  at  said  execution  sale, 
and  the  sheriff''s  deed  executed  to  him  therefor,  and  he  still  claims 
title  under  this  sale,  and  that  he  had  notice  of  the  several  efforts 
of  the  defendant  to  obtain  a  re-allotnient  of  his  homestead. 

Thereupon  the  plaintiffs  moved  to  dismiss  the  proceeding,  and 
the  Court  gave  the  following  judgment: 

''This  cause  coming  on  to  be  heard,  it  is,  on  motion  of  the 
plaintiffs'  attorneys,  ordered  and  adjudged  that  this  proceeding, 
it  being  an  appeal  by  defendant  Spiers  from  the  allotment  of  his 
homestead  taken  after  the  sale  of  the  excess  by  the  sheriff,  be 
and  the  same  is  hereby  dismisse<l. 

"It  is  further  adjudged  that  the  plaintiffs  recover  of  the  de- 
fendant R.  P.  Spiers,  and  his  surety  on  his  bond,  the  costs  of  this 
proceeding,  to  be  taxed  by  the  Clerk." 

From  this  judgment,  the  defendant  appealed. 

Messrs,  Spier  Whitaker  Sind  R.  0.  BuHon^Jr.^  for  the  plaintiffs. 
Messrs,  John  A,  Moore,  W,  H.  Day  and  R,  B.  Peebles^  for 
the  defendant. 

Ashe,  J.  (after  stating  the  case).  At  the  time  the  defendant's 
homestead  was  laid  off',  there  was  no  provision  by  law  for  his 
appeal  from  the  allotment  of  the  appraisers.  Prior  to  the  act  of 
1876-'77,  ch.  14,  a  homesteader,  if  dissatisfied  with  the  appraise- 
ment, had  the  right  of  appeal  to  the  Board  of  Township  Trustees ; 
but  by  that  act,  the  Board  of  Trustees  was  abolished,  and  the 
homesteader  was  put  to  such  other  means  of  relief  as  were  given 
by  the  law.  As  the  appraisers  were  not  a  court  of  record,  the 
party  deprived  of  his  appeal,  had  the  right  to  bring  his  case 
before  the  Superior  Court  by  a  writ  of  recordavi.  Ballard  v. 
WaUer,  7  Jones,  84;  Leatherwood  v.  Moody,  3  Ired.,  129;  Webb 
V.  Durham,  7  Ired.,  130.  This  was  a  means  provided  by  law 
for  having  the  pnxx^ings  before  the  appraisers  reviewed,  of 
which  the  defendant  might  have  availed  himself,  but  he  failed 
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to  do  80.  Instead  of  applying  for  the  writ  of  recordari,  he  ip- 
plied  for  a  ceHiorarij  but  even  if  that  might  have  availed  him, 
after  obtaining  the  fiai  of  the  Judge  requiring  him  to  give  a 
bond,  no  bond  was  ever  given,  and  no  other  steps  taken  by  him 
to  obtain  the  writ.  It  was  never  issued,  but  was  stopped  by  the 
intervention  of  his  counsel. 

There  was  yet  another  remedy  for  the  defendant,  as  prescribed 
in  the  case  of  Burton  v.  Spiers,  87  N.  C,  87,  of  which  the 
defendant  might  properly  have  taken  advantage,  if  he  had  prose- 
cuted the  matter  to  a  final  determination.  This  Court  there 
held,  that  the  proceedings  by  the  appraisers,  were  required  to  be 
returned  by  the  officer,  to  the  Clerk  of  the  Court  for  the  ooanty 
in  which  the  homestead  is  situated,  and  filed  with  the  judgment- 
roll  in  the  action,  and  a  minute  of  the  same  entered  on  the  judg- 
ment docket.  Bat.  Rev.,ch.55,§4.  This  direction, said  the  Coon, 
as  to  the  disposition  to  be  made  of  the  report  of  the  exemption,  is 
not  to  give  notice  of  its  extent  only,  biU  to  s^ibject  it  to  a  tnotim 
made  in  reasonable  time  to  set  it  asuh.  But  the  motion,  as  was  said, 
should  be  made  in  a  reasonable  time — that  must  mean  at  the  first 
opportunity  the  defendant  might  have  to  make  his  motion.  It 
is  true,  the  defendant  did  make  his  motion  to  have  the  allotment 
of  homestead  and  the  sale  of  excess  under  execution  set  aside, 
and  to  have  a  new  allotment;  but  this  was  not  done  until  the 
January  term,  1883,  more  than  two  years  after  the  allotment 
had  been  made,  and  the  excess  sold  under  execution.  But  the 
defendant,  after  the  act  of  1883,  hereinafter  recited,  to<>k  an  ap- 
peal under  that  act,  and  allowed  his  motion  in  the  cause  to  be 
dismissed  without  objection. 

The  law  in  force  at  the  time  the  allotment  was  made,  required 
that  the  debtor,  dissatisfied  with  the  valuation  of  the  allotmait 
of  the  appraisers,  might,  within  ten  days  thereafter,  and  before  sale 
under  execxdion  of  the  excess^  fi  le  a  transcript  of  the  retu  rn  of  the  ap- 
praisers with  the  Clerk  of  the  Board  of  Township  Trustees,  who 
was  required  to  notify  the  Board  of  Township  Trustees,  who 
might  re-assess  and  allot  the  homestead — Bat.  Rev.,  ch.  55,  §20 
— and  make  their  returns  as  provided  in  §21. 
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It  will  be  seen  from  this  act,  that  the  proceedings  to  have  a 
re-assessmeDt,  must  he  had  before  a  sdle  under  ike  execution. 

But  the  defendant  says  that  he  was  deprived  of  this  remedy, 
by  the  abolition  of  the  Board  of  Township  Trustees,  and  the 
Legislature  has  come  to  his  relief,  by  passing  the  Act  of  1883, 
eh.  357,  §§1-2,  which  gives  him  the  right  of  appeal  to  the  Supe- 
rior Court. 

That  act  is  as  follows: 

"Section  1.  That  if  the  judgment  creditor,  at  whose  instance 
the  personal  property  exemption  or  homestead  of  his  judgment 
debtor  shall  have  been  allotted,  or  the  said  judgment  debtor,  shall 
be  dissatisfied  with  the  valuation  and  allotment  of  the  appraisers 
or  assessors,  as  the  case  may  be,  either  of  them  may,  within  ten 
days  thereafter,  or  any  other  creditor,  if  dissatisfied,  within  six 
months  thereafter,  and  before  sale  under  execution  of  the  exoesSy 
notify  the  adverse  party  and  the  sheriflf  having  the  execution  in 
hand  thereof,  and  file  with  the  Clerk  of  the  Superior  Court  of 
the  county  where  the  said  allotment  shall  be  made,  a  transcript 
of  the  return  of  the  appraisers  or  assessors,  as  the  case  may  be, 
which  they,  or  the  sheriff*,  shall  allow  to  be  made  upon  demand, 
together  with  his  objections,  in  writing, lo  said  return,  and  there- 
upon the  said  clerk  shall  enter  the  same  on  the  civil  issue  docket 
of  the  said  Superior  Court,  for  trial,  to  be  had  at  the  next  term 
thereof,  as  other  civil  actions,  and  the  sheriff^  shall  not  thereupon 
sell  the  excess  until  after  the  determination  of  said  proceeding. 
"Sec.  2.  That  any  creditor  or  debtor  who  is  dissatisfied  with 
the  allotment  of  any  homestead  or  personal  property  exemption, 
made  since  the  abolition  of  the  Board  of  Township  Trustees, 
may  have  the  same  appealed  to  a  regular  term  of  the  Superior 
Court  of  the  county  where  the  property  was  situated,  under  the 
provisions  of  this  act;  Provided^  hou^ver,  that  no  one  shall  be 
entitled  to  an  appeal  under  this  section,  who  has  not  already  taken 
steps  to  have  such  allotment  revised  in  some  way." 

The  two  sections  of  the  act  must  be  construed  together.   They 
are  parts  of  a  whole.     The  latter  section  refers  to  the  first,  and 
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gives  the  right  of  appeal,  under  the  provisions  of  this  ady  to  anr 
one  A^'ho  has  already  taken* steps  to  have  such  allotment  revised 
in  some  way.  But  one  of  the  provisions  of  the  act  is,  that  the 
appeal  must  be  taken  before  sale  under  execution  of  the  «a»eSy 
and  this  was  a  provision  in  the  act  of  1868,  Bat.  Rev.,  ch.  55, 
§20,  and  no  doubt  the  reason  of  this  provision  was,  that  the 
L^islature  did  not  mean  to  allow  the  title  of  the  purchaser  to 
be  disturbed,  after  a  sale  of  the  excess  by  the  sheriff.  This  w» 
the  construction  given  to  the  act  of  1868  in  the  case  of  HepUn- 
stall  v.  Perry y  76  N.  C,  190.  There,  the  plaintiff  recovered  a 
judgment  against  the  defendant,  executions  issued  thereon,  and 
the  homestead  of  the  judgment  debtor  was  laid  off.  About  sii 
months  after  the  sale  of  the  excess  by  the  sheriflF,  the  plaintiff, 
becoming  dissatisfied,  requested  a  re-allotn)ent  of  said  homestead, 
and  to  that  end  applied  for  a  mandamus  to  the  Township  Board 
of  Trustees,  which  was  refused  by  the  Judge,  and  the  defendant 
appealed.  Reade,  Judge,  delivering  the  opinion  of  the  Court, 
said,  "The  statute  is  so  plain  as  to  leave  no  room  for  construc- 
tion. The  application  for  re  assessment  and  allotment  of 
homestead,  must  be  before  the  sale  of  the  excess  by  the  sheriff. 
Bat.  Rev.,  ch.  55,  §  20.'*  The  same  construction  must  be  given 
to  the  act  of  1883,  for  their  provisions  are  the  same  in  this 
respect.  The  second  section  of  that  act,  then,  was  insuflBeientfor 
the  purpose  intended  to  be  effected  by  it,  after  the  excess  had 
been  sold  under  execution ;  and  this  was  probably  the  reason 
why  the  Legislature,  in  incorporating  the  act  of  1883  in  The 
Code,  omitted  the  second  section  of  the  act,  although  The  Code 
and  the  act  of  1883  were  adopted  at  the  same  session  of  the 
Legislature.     The  Code,  §519. 

Our  conclusion  is,  the  defendant  has  lost  his  right  to  have  a 
re-allotment  of  his  homestead,  by  his  own  fault  in  not  havii^ 
resorted  in  time  to  the  means  of  relief  which  the  law  afforded 
him. 

There  is  no  error.  The  judgment  of  the  Superior  Court  is 
afiBrmed. 

No  error.  Affirmed. 
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D.  E.  WOODLET  et  als.  v.  J.  L.  HASSELL  et  als. 

I^ectment — Possesaimi — Evidence — Fraudident  Conveyance — 

Intent, 

1.  The  stalate  requires  that  a  motion  to  quash  a  deposition  for  irregularity  shall 

be  made  in  writing,  and  before  the  trial  is  begun,  and  unless  the  motion  is 
so  made,  the  objection  to  the  deposition  Is  waived. 

2.  The  declarations  and  acts  of  a  judgment  debtor  who  remains  in  possession  of 

land  after  it  has  been  sold  under  execution  and  a  sheriff 's  deed  executed, 
are  admissible  to  show  agreement  between  himself  and  the  purchaser  at  ex- 
ecution sale  to  defraud  his  creditors. 

3.  When  there  is  any  evidence  to  go  to  the  jury,  this  Court  cannot  pass  on  its 

sufficiency,  and  when  the  case  on  appeal  states  that  there  was  much  evidence 
on  certain  question,  iatroduced  by  both  parties,  this  Court  cannot  say  that 
there  is  no  evidence  to  support  the  verdict. 

4.  Where  the  jury  finds  an  acttuU  fraudulent  intenty  t^e  conveyance  is  void  as  to 

creditors,  although  the  fraudulent  donee  paid  for  tbe  laud  with  his  own 
money. 

5.  Where  there  is  a  private  arrangement  between  a  judgment  debtor  and  a  third 

person,  that  the  latter  shall  purchase  the  land  of  the  former  at  execution 
sale,  and  hold  it  for  the  benefit  of  the  judgment  debtor  and  to  screen  it  from 
his  creditors,  if  there  is  an  actual  fraudulent  intent,  other  creditors  may  treat 
the  conveyance  by  the  sheriiT  to  such  third  person  as  void,  and  sell  the  land 
under  their  executions. 

6.  If  the  plaintiff  in  an  action  of  ejectment,  gets  possession  of  the  land  before 

judgment,  if  he  recover,  he  is  not  entitled  to  a  judgment  that  he  recover  the 
possession,  but  only  to  one  declaring  the  validity  of  his  title. 

{Kercfmerr.  RUey,  72  N.  C,  171 ;  KcUzeruttein  v.  The  BaUroad,  78  N.  C,  286; 
Wauon  V.  LeinUer,  88  N.  C,  575 ;  HiUiard  v.  Phillips,  81  N.  C,  99 :  Dobwn  v. 
Enain^l  Dev.  <fc  Bat.,  569;  Morris  \,  AUen^XQ  Ired.,  203;  Johnsons.  Swain^ 
Busb.,  385  ;  Thompson  v.  Resd,  2  Jones,  412 ;  Um^ton  v.  WhUe,  84  N.  C.  297,  cited 
and  approved.  Orsws  v.  The  Bank,  77  N.  C,  110  ;  Young  v.  Greenlee,  82  N.  C, 
348;  BUKk  v.  JTUtice,  86  N.  C,  504,  and  Ourriew  C/arA,  90  N.  C,  355,  cited,  dis- 
tinguished and  approved). 

Civil  action  for  the  recovery  of  land,  tried  before  Shippj 
Judgcj  and  a  jury,  at  Spring  Term,  1885,  of  the  Superior  Court 
of  Tyrrell  county. 

The  land,  which  is  the  subject  of  controversy,  belonged  to 
Daniel  Woodley,  senior,  and  was  sold  in  November,  1868,  to 
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John  W.  Hasttell,  at  the  price  of  $106  by  the  s 
ooUDty,  under  execution  iseuiog  upua  a  devrei 
Court  iif  Equity  of  (hat  county,  to  satisfy  the  i 
the  ofBcers.  The  poesesaiou  afterwards,  as  bt 
maiiied  umlistitrbed  in  the  former  owner.  Ii 
the  purchaser,  by  voluntary  deeds,  conveyeti  th( 
Daniel  Woodley  and  his  wife,  who  were  his  p 
their  joint  lives  and  ihe  life  of  the  survivor,  t 
remainder  to  his  own  children,  the  defendants. 
cutioD  iwuing  u[)on  a  judgment  recovered  hy  S 
ley,  guardian  of  Daniel  Woodley,  junior,  again 
ley,  senior,  the  premises  were  again  exposed  to 
erty,  by  the  sheriff,  who,  by  deed  executed  on  ( 
conypyed  the  same  to  Daniel  Woodley,  junior. 

A  month  later,  the  present  action  was  comni 
ter  against  Daniel  Woodley,  Sr.,  John  W.  ] 
Sophia,  and  their  two  infant  children  and  done 
set!  and  Mary  Hassell;  and  in  his  oomplaio 
under  the  second  sale,  alleging  the  first  to  b 
void,  and  demands  possession. 

During  the  pendency  of  the  action,  the  plaintif 
vised  the  land  to  Sarah  F.,  who,  as  such  deviset 
in  his  place,  as  were  the  present  plaintifi^,  her  cl 
at-l&w,  in  her's,  upon  her  subsequent  death  an 
Spring  Term,  1881,  an  order  was  entered  appc 
W.  Hasaell  guardian  ad  litem  to  the  two  infant 
having  died  without  putting  in  an  answer  for  i 
Jones,  was  appointed  in  his  place,  and  on  behal 
answered  the  etimplaiot,  adopting  the  answer 
defendant,  and  alleging  that  since  the  institutio 
original  plaintifT  had  entered  into  possession 
continued  to  hold  it  up  to  his  death,  as  had 
heirs,  since. 

This  allegation  is  not  cintroverted  or  nolicei 
Term,  1885,  the  cause  came  on  for  trial,  upon 
to  the  jury,  whose  responses  affirm  the  followiD: 
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I.  John  W.  Hassell  bought  the  land  at  the  sheriff's  sale,  for 
Daniel  Wood  ley,  senior. 

II.  It  was  purchased  under  a  previous  agreement  t>etweeD  them, 
for  the  pur(K)se  of  delaying,  hindering  and  defrauding  the 
creditors  of  the  latter. 

III.  Daniel  Woodley,  Sr.,  was  at  that  time  insolvent,  and  in 
the  same  condition  at  the  date  of  the  two  deeds  from  John  W. 
Hassell. 

IV.  If  a  trust  was  created  under  said  agreement,  it  was  satis- 
fied by  the  execution  of  said  deeds. 

Upon  the  issue  of  fraud,  the  plaintiff,  after  objection  made  and 
(iverruled,  read  in  evidence  the  deposition  of  Daniel  Woodley, 
senior,  and  also  proved  declarations  and  acts  of  his  while  in 
possession,  tending  to  show  the  purchase  to  have  been  made  for 
him. 

The  objection  to  the  deposition,  taken  at  the  trial,  was,  that 
the  infant  defendants  had  no  guardian  ad.  litem  to  represent  them 
when  it  was  taken,  and  that  it  was,  as  to  them,  taken  ex  parte. 

There  was  a  judgment  on  the  verdict  for  the  plaintiffs,  and 
the  defendants  appealed. 

Jfr.  W.  Z>.  Pruden^  for  the  plaintiffs. 
Mr.  E,  C.  Smithf  for  the  defendants. 

SuiTH,  C.  J.  (after  stating  the  facts).  '  I.  The  deposition  was 
taken  on  December  22,  1880,  under  a  mutual  order  for  taking 
depositions  de  bene  esse,  after  notice  directed  to  all  the  defend- 
ants, service  of  which  was  accepted  by  their  attorney  of  record, 
and  they  were  represented  by  counsel  on  the  occasion. 

II.  The  statute  requires  a  motion  to  be  made  before  the  trial 
is  entered  upon  for  the  rejection  of  a  deposition,  "  for  irregularity 
in  the  taking  of  it,  in  whole  or  in  part,  for  scandal,  impertinence, 
the  incompetency  of  the  testimony,  for  insufficient  notice,  or  for 
any  other  good  cause,"  but  the  exception  must  be  stated  in  writ- 
ing.   The  Code,  §1361.     Here  the  deposition  seems  to  have 
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n   io  the  office,  among  the  records  in  tb 
irs. 

Thin  in  a  waiver  of  the  olijectioD.  Kerchtit 
1;  Katsenaiein  v.  R.  &  G.  R.  R.  Co.,  78  J 
LeimUr,  83  N.  C,  575. 
ril.  The  admisiiion  of  the  declaratious  ai 
idarit  in  execution,  remaining  in  possession 
'  use  and  enjiiynient  of  llie  pro|)erty  as  be 
ing  in  Hilliard  v.  Pkillipa,  81  N.  C,  9&. 
IV.  The  def'enduiitB  further  excepted  to 
'  evidence  to  show  fraud,  and  to  sii  much  c 
red  the  slieriff's  deed  to  the  first  purchaHcr 
im,  iiio|ierative  and  void  u(>on  the  finding 
The  case  states,  that  there  was  much  evidei 
fraud,  otiier  than  such  as  is  set  out,  introd 
5.  This  precludes  an  inquiry  into  the  suff 
ice  to  warrant  the  finding,  if  we  were  at  li 
\  certainly  we  cannot  say,  in  presence  of  w 
e,  that  there  was  uone.  The  only  fraud  a 
led  by  the  verdict,  consists  in  the  private  ar 
'  judgment  debtor  and  his  son-in-law,  Hae 
)perty  was  to  be  bought  by  the  latter  for  hi 
9  (lone  to  screen  the  projierty  from  other  cr 
lefit  of  the  former.  The  sale  itself  is  not 
15  in  the  manner  of  conducting  it,  or  in  r 
ig,  that  the  property  should  not  sell  for  its 
proper  practice  was  pursue*!  to  obtain  an  u 
purchase.  It  is  not  our  province  to  say 
angement  should  be  allowed  to  vitiate  the 
'  transfer  of  the  legal  title,  as  against  other 
y  superadd  the  further  finding  that  this  wa 
ome  for  the  debtor,  but  had  the  positive 
'ratiding  other  creditors  of  the  debtor. 
IVhen  this  vitiating  element — an  actual  fi 
ers  into  the  transaction,  even  though  th 
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comes  from  the  hidder,  its  eifect  in  law  is  to  annul  the  sale,  and 
leave  the  property  aocessible  to  the  final  process  of  another  credi- 
tor in  the  enforcement  of  his  debt.  This  is  decided  in  the  cases 
of  Dobson  V.  Dncin,  1  Dev.  &  Bat.,  569,  and  Mw'rU  v.  AUerij 
10  Ired.,  203. 

In  the  latter  case  Ruffin,  C.  J.,  uses  this  language:  *'  In  the 
case  of  Dobson  v.  Erwin,  it  was  held,  that  if  the  debtor  advance 
the  money,  or  a  considerable  part  of  it,  to  make  the  purchase  at 
the  sale  of  the  sheriif,  and  the  purchase  was  made  for  his  own 
use,  tfiai  was  a  fratidy  which  wovM  avoid  the  title,  although  the 
sale  was  at  the  instance  of  another,  and  for  a  just  debt.  For  in 
such  case,  the  sale  though  in  form  that  of  the  sheriif,  in  by  the 
contrivance  of  the  debtor  and  the  purchaser,  and  in  respect  of 
their  fraudulent  purpose,  substantially  as  much  a  sale  inter  par- 
tes, as  if  there  had  been  no  intervention  of  the  sheritt*.  It  is  the 
same  thing  precisely,  although  all  the  money  paid  to  the  sheriif, 
be  advanced  by  the  person  to  whom  he  makes  the  deed,  provided 
only  there  be  the  same  intent  in  each  case  to  cheat  creditorsJ^ 

We  were  at  first  somewhat  at  a  loss  to  reconcile  this  ruling 
with  that  made  in  Crews  v.  Bank,  77  N.  C,  110,  and  in  others 
following  it —  Young  v.  Greenlee,  82  N.  C,  346 ;  Black  v.  Justice, 
86  N.  C,  504,  and  Carrie  v.  Clark,  90  N.  C,  355— wherein  it 
is  held  that  a  sale  by  the  sheriif,  when  there  has  been  a  fraudu- 
lent suppression  of  bidding,  in  which  the  purchaser  participated, 
is  not  abs(>lutely  void,  though  the  sale  may  be  impeached  and  a 
re-sale  obtained,  by  a  proceeding  directed  to  that  end,  instituted 
by  an  injured  creditor.  But  these  cases  relate  to  combinations  to 
prevent  a  fair  sale,  and  to  secure  the  property  at  an  under-value, 
which  is  a  direct  injury  to  the  owner  or  to  the  creditor,  by  dimin- 
ishing the  value  of  property  looked  to  for  the  payment  of  debts, 
and  lacks  the  distinguishing  ingredient  found  in  the  other  cases, 
to-wit,  a  pre-conceived  purpose  and  plan,  not  only  to  secure  the 
estate  to  the  debtor,  but  in  doing  this  to  cheat  and  defraud  other 
creditors,  in  which  the  debtor  is  an  active  participant. 

11 
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a.jj  ir  j-  i*  ty.  'i-trr'-vrTt^U  »-  mo^  »i~*j 
H— 1**  tbi-  -*-!f—'-,jht  rtfirv^  ■ir-rr'T-  :: 
[*^t^  'a-i-*  "f  *t;--o.  »r^  [»■  ;'>!r-Tira:  :'■■( 
\.^]  '^n  \<H  gv-n.  J  -W^j:  V.  >^-;,.  Bg 
/^*.r/.  2  J.^i*-.  412:  //-..-•..»  V.  n-;..v.  M 

Tli»-  j-laiuiiff-  an-  tnihlnl  i"  imi^nwDi 
;f  ih^r  titl-  an.i  fh*-  nuLiiv  of  ih«-  .i«il  f 
'I'-n'.r,  l<ut  iH't  (••r  snv  (iirlacefDeni  ••f  ifae 
3inl  ii'4  t'>  an  in-juiry  iuto  reois  aod  pr 
plainiitf-  have  ha*)  th*' iMnipati-'ii  ever  >! 
\ty  tilt  di^ih  cif  tlieir  anw^i-r. 

TIttrt  i-  no  error  in  the  niling.  and  the 
Ui'-  niaoner  'iir*<ie<i  will  he  here  entere<^ 
f(.r  their  c<-t-. 

No  error. 


MARY  TlCKEit,  Eiecutrii.  v.  GEOKliE  S. 
•SlatuU  of  LimiUUiotut  anif  Pt 

1'h<-  (loiirl  HUPil  ciu  Id  tbls  ■cllon  van  executed  id  I 
tiv  the  ntiliiti'  <>r  llmltstione  tbeo  Id  forre. 

Wiair  tbe  rFci>eiilll»D  of  k  DUbeinllnK  iadebtrdnee 
Mve,  and  |>ri>inlM  tu  psy  tbe  eaoie,  ie  DottulHck 
lurrvil  b,v  ■  |>uBitlv«  atuule  ot  llmitatloue,  yet  : 
■Tfd  111  iiiMlriK  ii[iun  tbc  l«eue  of  payment,  and 
-iiiijlilli>n  <i(  iiayoienl  baviug  beeo  made. 

Wbeii  more  than  ten  yeara  have  elapsed  BiDce  tl 
[luring  I  purtluD  of  (bat  time  tbere  was  no  [>e 
vrtilltiir  who  eould  nue,  or  of  Ibe  debtor  wbo  [ 
I.rirtlrHi  of  time  must  be  left  out  of  the  tumpu 
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(Fleming  v.  Fleming,  85  N.  C,  127;  Gates  v.  LiUy,  84  N.  C,  643;  Bute  v.  Buie,  2 
Ired.,  87,  cited  and  approved,  (^ince  v.  jRo«s,  2  Haywood,  b77;  Ridley  v. 
Thorpe,  2  Hay  wood,  34S;  Haimlin  v.  Jiebane,  1  Jones  Eq.,  18;  Hodges  v.  Conn- 
ctf,  86  X.  C,  181 ;  HcUl  v.  (?iWw,  87  N.  C,  4,  cited  and  commented  on). 

Civil  action,  tried  before  Phillips,  Judge,  upon  a  case  agreed 
at  January  Term,  1886,  of  the  Superior  Court  for  Franklin 
county. 

The  present  action  was  commenced  on  October  16,  1879,  and 
its  object  is  the  recovery  of  money  due  on  a  sealed  note.  The 
f^cts  are  agreed  on  as  follows: 

That  on  May  25th,  1859,  James  Murphy  executed  the  note 
under  seal  sued  on,  for  $300,  payable  one  day  after  date;  that 
on  October  2nd,  1859,  there  was  a  payment  on  the  note  by  Mur- 
phy of  $100,  which  was  duly  credited  thereon;  that  soon  after 
snch  payment  was  made,  the  note  was  transferred  to  J.  B. 
Tucker,  plaintiff^s  testator,  for  value;  that  J.  B.  Tucker  died  in 
1864,  leaving  a  last  will  and  testament,  under  which  plaintiff 
qualified  as  executrix;  that  James  Murphy  died  in  1861,  leav- 
ing a  last  will  and  testament,  to  which  H.  Harris  qualified  as 
executor  in  1861 ;  that  he  was  removed  as  executor  in  1876,  and 
W.  H.  Spencer  was  appointed  administrator  de  bonis  nori,  cum 
iestamento  annexo. 

After  the  appointment  of  Spencer  as  administrator,  the  plain- 
tiff executrix  presented  her  claim  to  him  and  demanded  payment. 
The  administrator  answered  that  there  were  no  personal  assets  in 
his  hands  belonging  to  his  testator,  but  that  there  was  some  land; 
and  the  plaintiff  demanded  that  said  land  should  be  subjected  to 
the  payment  of  this  debt,  to  which  he  assented,  and  promised 
that  as  soon  as  he  could  by  proper  proceeding  make  the  land  as- 
sets, he  would  pay  the  debt. 

The  administrator  instituted  proceedings  against  the  heirs-at- 
law  of  said  James  Murphy  for  that  purpose,  which  was  resisted. 
W.  H.  Spencer  died  in  September,  1877,  l^efore  any  decree 
was  obtained,  and  the  proceeding  abated. 
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Letters  of  administration  were  iRsned 
as  admiDigtratorr/e  6<mM  non  of  James 
1879.     Summons  issued  on  October  16tl 

That  no  assets  have  come  into  the  htinc 
none  went  into  the  hands  of  W.  H.  Spei 

That  sufficient  assets  to  gtay  the  dehts  i 
into  the  hands  of  H.  Harris,  his  execiiti 
count  was  rendered  by  said  execntor. 

Upon  theforegoingfacts  it  wasadjudgi 
nothing  by  his  actiun,  and  that  the  de 
and  recover  of  the  plaintiff  the  costs  an 
action. 

From  this  judgment  the  plaintiff*  app 

Mr.  Jos.  B.  Batchelor,  for  the  plaintif 
Mr,  C.  M.  Busbee,  for  the  defendant. 

Smith,  C.  J.  (after  stating  the  facts), 
payment  presumed  from  the  lapse  of  tt 
statute,  and  the  bar  of  the  statute  to  thi 
prosecuted  within  seven  years  after  the  de 
vised  Code,  5§18  and  11. 

There  is  no  suggestion  of  the  inability 
ciited  the  note  to  pay  it,  and  he  did  in  fa 
hii^  executor,  Harris,  had  assets  suflicient 
the  succeeding  fifteen  years  he  held  that 
moval  in  1876. 

During  this  [leriod,  from  which,  howe 
the  interval  from  May  20th,  1861,  to  Ja 
of  the  act  suspending  the  statutes  of  I 
tion,  there  is  nothing  to  explain  the  delaj 
presumption.  Counting  the  time  from  I 
in  October,  1859,  to  May  20,  1861,  and 
to  the  commencement  of  this  action,  m' 
elapsed,  bo  that  the  presumption  that  tl 
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would  be  raised,  unless,  as  contended  by  plaintiiT's  counsel,  the 
two  years  between  Spencer's  death  and  the  issue  of  letters  of 
administration  to  the  defendant,  are  to  be  left  out  in  the  count  of 
time,  or  the  presumption  is  repelled  by  what  transpired  between 
Spencer  and  the  plaintiff  in  reference  to  the  claim. 

In  drawing  a  distinction,  which  for  many  purposes  undoubt- 
edly exists,  between  a  statute  that  bars  the  remedy,  and  a  statute 
which  presumes  a  siitisfaction  of  a  demand,  the  argument  for  the 
plaintiff  was  long  and  exhaustive  of  the  learning  on  the  subject. 
The  cases  cited  from  2  Haywood — Quinces  AdmW  v.  Rosa, 
Adm'r,  377,  and  Ridley's  Adm'r  v.  TAo^yc,  343,  (Battle's  Ed.)— 
do  seem,  the  first  directly  and  the  latter  by  inference,  to  sustain 
the  contention  that  the  statute  does  not  run,  or  rather  that  the 
presumption  is  rebutted,  by  proof  that  'during  a  portion  of  the 
ten  years,  there  was  a  gap  between  the  death  and  the  ap|)oint- 
ment  or  qualification  of  a  representative,  or  the  death  of  the  lat- 
ter and  the  appointment  of  successor,  during  which  there  was 
DO  one  to  sue.  The  later  authorities,  cited  bv  defendant's  coun- 
sel,  do  not  seem  to  sustain  the  proposition.  Hamlin  v.  Mebaney 
1  Jones  Eq.,  18;  Hodges  v.  Council^  86  N.  C,  181;  Hall  v. 
GibbSf  87  N.  C,  4,  and  other  cases. 

But  it  is  not  necessary  to  pass  upon  the  point,  since  there  is 
another  ground  upon  which  we  propose  to  put  our  de<nsion  of 
the  cause. 

We  regard  what  passed  between  the  plaintiff  and  the  admin- 
istrator Spencer,  after  the  latter's  appointment,  as  his  distinct 
recognition  of  the  subsisting  indebtedness,  and  assuming  the 
facts  to  be  true,  suiScient  to  rebut  the  presumption,  unless  ten 
years  thereafter  passed  before  suit,  and  if  this  were  so,  dnring 
all  that  subsequent  interval,  the  presumption  would  not  arise, 
because  the  successive  administrators,  Spencer  and  Baker,  were 
without  assets  wherewith  to  make  payment. 

While  what  transpired  between  the  plaintiff  and  Spencer,  would 
not  be  sufficient  to  revive  a  demand,  barred  by  a  positive  statute 
limiting  the  time  for  bringing  the  action,  as  was  held  in  Fleming  v. 
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'eming,  85  N.  t'.,  1"27,  so  as  to  subject  to 
ileceased  debtor,  aud  still  less  so  the  lU 
lat  was  there  said  was  in  writing — Oaii 
3 — yet  it  is  competent  to  be  considered  iu 
payment,  and  rebutting  the  presumptio 
ide. 

This  is  ruled  iu  Buk  v.  Bute,  2  Ired.,  81 
is  decisive. 

f  u  thi.i  esse,  the  Iflte  Chief  Justice,  theu  a  < 
urt  and  presiding  at  the  trial,  instructed 
"If  the  evidence  satisfied  the  jury,  that 
!ut  had  l)een  made  by  the  defendant,"  {w 
X  of  oue  aud  the  administratrix  i>f  the 
te  under  seal  sued  on),  within  thirteen 
iiing  of  the  writ,    that  would     repel     tl 
less  the  acknowledgment  was  made  withii 
thing  to  repel  the  presumption,  and  they  v 
idaut  on  the  issue  of  payment," 
Upon  the  appeal,  Gaston,  J.,  delivering 
"Ail  the  points  made  in  this  case  in  theC 
to  have  lieen  properly  decided." 
Referring  to  the  term  of  "thirteen  years' 
itead  of  rhe  ten  years  prescribed  in  the 
>t  this  inaccuracy  furnishes  no  ground  fo 
Hit,  for  that  "a  pariy  caunot  except  for  e 
lich  he  hath  himself  prayed ;  and  ihe  sut 
n  was  correct,  as  the  acknowledgment, 
ide  within  ten  years." 
As  the  facts  are  agreed,  we  hold    thai 
lelled  by  the  acknowledgment. 
There  is  error,  and  judgment  will  be  her 
erest  and   co^ts,  but  without  chaining 

Error. 
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L.  J.  PEOPLES  and  others  v.  N.  M.  NORWOOD. 

Practice — Irregular  Judgment 

1.  Tbe  purpose  of  the  siimmooe  ie  to  bring  the  parties  into  Court ;  the  purpose  of 

the  pleadings  is  to  give  jurisdiction  of  the  subject  matter  of  litii^ation  and  of 
the  parties  in  that  connection. 

2.  These  are  generally  necessar}*,  but  when  the  parties  are  voluntarily  before  the 

Court,  and  by  agreement,  consent,  or  confession,  which  are  the  same  in  sub- 
stance, a  judgment  is  rendered,  such  judgment  is  valid,  although  not  granted 
according  to  the  regular  course  of  procedure. 

3.  In  pa&MDg  on  the  motion  to  vacate  and  set  aside  such  judgment  as  irregular,  it 

i%  proper  for  the  Court  to  inquire  as  to  the  facts  and  considerations  which  led 
to  such  judgment. 

4.  The  motion  to  set  aside  such  judgment  should  be  made  within  a  reasonable 

time,  and  the  irregularity  to  warrant  the  setting  it  aside  should  be  in  respect 
to  some  matter  of  substance  prejudicing  the  party. 

5.  When  there  was  evidence  that  two  of  the  plaintiffs  had  been  paid  by  defendant 

before  the  judgment  was  rendered,  and  that  the  third  had  been  paid  since,  it 
was  proper  to  set  the  judgment  aside  as  to  the  former,  but  not  as  to  the 
latter. 

6.  As  to  the  latter,  the  proper  courRe  was  to  move  to  have  satisfaction  of  the  judg- 

ment entered  on  the  record,  which  the  Court  could  do  on  proof  of  payment. 

{Parley  v.  Lea^  4  Dev.  ^\£  Bat.,  170 ;  State  v.  Loi>€,  1  Ired.,  264;  AVanci/i  v.  Oay,  92  N. 
C,  455;  Koonre  v.  BiUler,  84  N.  C,  321 :  Weaver  v.  Jones,  82  N.  C,  440;  Wil- 
liamgon  v.  Hartman,  92  N.  C,  236;  Foreman  v.  J?i^>6,  65  N.  C,  128,  cited  and 
approved). 

This  was  a  motion  to  set  aside  a  judgment  hf»retofore  rendered 
in  the  Superior  Court  of  Granvflle. county,  for  irregularity, 
heard  by  Shepherd,  J^dge,  at  Spring  Term,  1885,  of  said  Court. 

The  facts  were  as  follows: 

It  appears  that  on  the  27th  day  of  November,  1874,  tlie  Court 
of  Probate  of  the  county  of  Granville,  made  an  order  whereof 
the  following  is  a  copy  : 

"  Whereas,  Nathaniel  M.  Norwood,  guardian  to  Charles  H. 
Gregory,  Rol)ert  H.  Gregory  and  Wm.  D.  Gregory,  has  failed 
to  exhibit  his  account  to  the  Judge  of  Probate  as  required  by 
and  56  of  an  act  concerning  guardians  and  wards :     It  is 
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efore  ordered  by  the  Court,  that  ihe  said  1 
d  do  make  his  persinial  appearance,  aud  G 
iflGce  of  the  Clerk  of  the  Superior  Court  ai 
ixford,  on  Tuesday,  the  22d  day  of  Decern 
e  why  an  attachment  should  not  issue  a^ 
)ed  hy  law." 
copy  of  this  order  was  duly  served  mKin 
NorwoofI,  who  is  the  present  ajipellee,  au 
lienee  to  the  same. 
In  the  docket  of  the  Probate  Court  is  the  i 

"  Probate  Cocrt       l 

VK.  > 

FHANIBL    M.    NoHWOOD.    j 

Order  to  return  au  annua!  account,  reti 
d,  1874,     Transferred  to  the  civil  issue  d< 

.t  the  Spring  Term,  1«75,  of  the  Supei 
ity  named,  the  matter  abi've  mentioned 
tet  of  that  Court  slated  thus: 

L.  J.  Peoples,  agent  for  ~\  I 
ENABLE.    I         liRmoKY  uud  Others.      I 

N.  M.  NoHWoon, 

Gunrdiau.       J 

.fterwards,  at   the  Spe<'ial  Term,  July,  18 

ears  with  the  entry,  "Continued  ;  transfer 

;  Court."     Same  raunsel  marked, 

Lt  Fall  Term,  1 87o,  the  case  again  appeal 

marked.     No  entries  except  "  Transferr 

irt." 

Lt  Spring  Term,  1876,  the  case  npjiears,  i 

earing  Iwiiig,  "transferred  from  the  Probs 

,t  the  next  term,  the  same  case  appears,  san 

1  the  words:  "April,  1875,  transferred  fr 

itiniied."     The  case  was  continued  on  the 
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counsel,  and  same  entries,  until  the  Spring  Terra,  1878,  when 
the  word  "  open  "  was  added.  The  word  "  open  "  was  written 
by  Mr.  Hays,  attorney,  who  was  making  entries  generally  on 
the  docket,  while  it  was  being  called. 

At  the  next  term  the  judgment  was  rendered  which  is  sought 
to  be  set  aside,  the  same  counsel  being  then  marked  on  the  docket, 
and  the  following  is  a  copy  of  the  entry  thereof: 

"  NORTH  CAROLINA,  1  Superior  Court, 
Granville  County,   j  Fall  Term,  1878. 

L.  J.  Peoples,  agent  and  next  friend  of  ^ 
Charles  H.  Gregory,  Robert  H. 
Gregory  and  William  D.Gregory, 
Plaintiffs, 

against 

Nathaniel  M.  Norwood. 

"  This  cause  coming  on  for  hearing  at  this  term  of  the  Court,  on 
apf)eal  from  the  Probate  Court  for  Granville  county,  and  now 
being  heard  before  the  Court,  his  Honor,  John  Kerr,  Judge, 
presiding,  and  it  appearing  to  the  Court  that  the  defendant  is 
indebted  to  the  plaintiffs,  Charles  H.  Gregory,  Robert  H.  Gr^- 
ory  and  William  D.  Gregory,  in  the  sum  of  one  thousand  two 
hundred  and  ninety-three  dollars  and  fifty  cents.  It  is  therefore 
considered  and  adjudged  by  the  Court,  that  the  plaintiffs  do 
recover  of  the  defendant,  Nathaniel  M.  Norwood,  the  sum  of  one 
thousand  two  hundred  and  ninety-three  dollars  and  fifty  cents, 
with  interest  on  one  thousand  and  fifty-three  dollars  and  twenty- 
six  cents  from  the  first  day  of  this  term,  and  for  costs  of  suit,  to 
be  taxed  by  the  clerk,  the  same  to  include  the  sum  of  ten  dollars 
to  B.  H.  Cozart,  clerk,  for  stating  the  account." 

Afterwards  *'an  execution  was  issued  upon  the  judgment  on 
2l8t  day  of  November,  1878,  and  returnable  to  the  next  term. 
The  return  is,  "  Not  executed  by  order  of  plaintiff.''  On  the 
costs  taxed  in  said  execution  was  a  tax  fee  for  Attorney  Vena- 

m 

ble,  and  $10  for  Cozart,  Ck)mniissioDer. 


i 
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"Another  eseculioii  issut'<l  June  22d,  18^ 
led  as  to  amount  of  Court  costs,  say  $38.63 
)ffice.  Sheriff's  fee  retained.  Not  execut 
lebt  and  iuterest,  by  authority  of  T.  B,  ^ 
}laiiitifF,  as  will  appear  by  reference  to  his 
Elays,  attoruey  fur  defeudHnt,  bearing  date  27 
vhich  said  letter  is  hereuuto  appended." 

The  letter  is  as  folli>ws: 

"  Oxford,  N.  C, 
Tohn  IV.  Hays,  Esq. 

Dear  Sir: — In  regard  to  the  execution 
iheriffof  Warren,  in  favor  of  Peoples  *  Gr 
understand  that  there  has  btf  n,  heretofore,  ai 
Peoples  and  Norwood  in  regard  to  the  del 
[wiid  on  the  execution,  so  far  as  the  del)t  is 
je  held  for  further  investigation,  but  it  is  c 
Jiat  this  is  not  in  any  way  to  affect  the  righi 
Yours  truly, 

(Signed)  Thos 

At 

Another  execution  issued  12th  November, 
Du  the  defendant's  land,  when  further  proce 
tion  were  stopped  by  injunction. 

The  Court  found  the  following  facts: 

That  Mr.  Hays  was  employed  by  Mr,  No 
for  him  before  the  Probate  Court.  That  d 
islied  with  the  account  as  slated  by  the  Pm 
[lounsel,  Mr.  Hays,  at  his  instance,  said  he 
exceptions,  and  moved,  either  for  an  appeal, 
transferred  to  the  Superior  Court, 

The  case  was  transferred  to  the  civil  issn 
perior  Court,  No  summons  was  ever  issued 
filed  until  Spring  Term,  1875.  Mr.  Hays  > 
for  Mr.  Norwood  in   the  Superior  Court. 
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employment,  uor  any  subsequent  contract  or  conversation  be- 
tween Hays  and  Norwood  about  the  ease. 

Norwood  had  actual  knowledge  that  the  case  had  been  trans- 
ferred and  was  pending  in  the  Superior  Court,  but  no  knowl- 
edge that  the  proceedings  had  kieen  changed,  so  as  to  make  Peo- 
ples et  als.  parties  plaintiffs,  nor  has  he  ever  consented  thereto. 

There  is  no  order  showing  that  any  amendment  of  parties  was 
allowed,  except  the  statement  of  the  case  heretofore  mentioned, 
on  the.docket  at  the  Spring  Term,  1875. 

No  judgment  or  memorandum  of  the  judgment  was  made  by 
the  Clerk,  but  simply  an  announcement  of  the  balance  due  on 
the  account.  No  complaint  or  })etition  was  filed  in  either  Court. 
Mr.  Hays  was  present  in  the  Court  when  the  judgment  was 
taken,  and  knew  of  it.  The  proceedings  in  the  Superior  Court 
was  in  relation  to  the  same  matter  which  was  before  the  Probate 
Judge.  No  account  was  taken  in  the  Superior  Court,  nor  was 
any  evidence  heard  by  the  Judge.  The  case  was  called,  and  the 
judgment  was  rendered  upon  the  account  stated  by  the  Probate 
Judge.  No  exceptions  were  heard.  When  the  case  appeared 
upon  the  civil  issue  docket,  Mr.  Hays  knew  that  its  object  was 
to  obtain  a  judgment  against  the  defendant,  but  did  not  commu- 
nicate this  to  his  client.  There  was  no  transcript  from  the  Pro- 
bate Court,  but  the  papers  were  transferrecl. 

Upon  the  foregoing  facts  found  by  the  Court,  it  is  adjudged 
that  the  judgment  herein  be  set  aside,  and  that  the  defendant  be 
permitted  to  plead  such  pleas  or  to  make  such  motions  as  to  him 
may  seem  proper.  That  the  defendant  recover  the  costs  of  this 
motion. 

From  this  judgment,  the  plaintiff  appeals  to  the  Supreme 
Court. 

Mr,  E,  C\  Smithy  for  the  plaintiffs. 

Mr.  Jos.  B.  Batchelor,  for  the  defendant. 

Merrimon,  J.  (after  stating  the  case).  The  judgment  in 
question  was  irregular,  but  not  void.     The  appellants  and  appel- 
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!  were  before  the  Court,  in  the  attitude 
igant,  for  several  years,  aod  reupecti  vely  all 
counsel,  cognizaol  of  all  that  was  doD< 
[>ecially  at  the  term  of  the  Court  at  whk 
auted  aud  entered,  the  appellee's  counsel 
lowledge  of  it.  Although  the  matter  tha 
mrt  of  Probate  to  the  Superior  Couii,  wi 
dinary  course  of  procedure  could  entitle 
:lgmeDt  for  money,  and  r^ularly  the  ju 
mrt  ought  to  have  been  conGned  lo  the  exo 

audited  by  the  Judge  of  Probate,  never 
e  exercise  of  its  general  jurisdictional  pow 
d  agreement  of  the  parties,  take  jurisdictii 
judgment  by  agreement  or  confession,  and  : 

valid,  notwithstanding  there  was  neither 
gs.  The  purpose  of  the  summons  is  to  I: 
d  give  the  Court  jurisdiction  of  them,  aod 
ve  jurisdiittioD  of  ibe  tntbject  maOer  of  liti 

that  connection,  and  this  is  oi'derly  and 
it  when  the  parties  are  voluntarily  befoi 
reement,  consent  or  confession,  which  in  s 
ing,  a  judgment  is  entere*!  in  favor  of  oi 
other,  such  judgment  is  valid,  alibough  r 

the  orderly  course  of  procedure.  Fnrle 
It.,  170;  State  v.  Love,  1  Ired,  264;  Sl< 
,455. 

The  appellee  knew  that  he  had  a  matte 
iperior  Court,  and  that  he  was  represen 
s  instanee,  his  counsel  in  the  Probate  Coi 
e  matter  of  which  he  complained  into  thi 
is  obvious  that  he  intended  the  counsel  tt 
tter  Court,  as  be  did  do.  The  record  is 
tisfactory.  It  was  not,  as  we  have  said, 
'  ibe  matter  before  the  Court,  to  grant  s 
hat  considerations  led  to  it  do  not  appear. 
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from  anything  in  the  record,  or  in  the  recitals  of  the  judgment, 
that  the  appellee  or  his  counsel  assented  affirmatively  to  it. 
There  only  arises  the  legal  presumption,  not  irrebuttable,  that  it 
was  properly  entered. 

It  appears  that  the  appellee  made  affidavit  in  support  of  his 
motion  to  set  the  judgment  aside,  to  the  effect  that  he  did  not 
confess  the  same,  nor  agree,  nor  assent  thereto,  nor  authorize  his 
Cf>unsel  to  do  so,  and  that  in  fact,  he  had  paid  two  of  the  appel- 
lants the  money  due  them,  and  for  which  they  so  obtained  judg- 
ment, before  it  was  granted,  and  that  he  paid  to  the  third  appel- 
lant the  sum  due  him  after  it  was  granted.  Although  the  Court 
did  not  formally  find  the  facts  to  be  so,  it  must  be  taken  that  it 
was  satisfied  that  there  was  reasonable  ground  to  so  believe,  as  it 
set  the  judgment  aside.  The  Court  had  jurisdiction  to  grant, 
and  apparently  h^d  just  ground  for  granting  the  judgment,  but 
although  the  Judge  signed  it,  it  seems  that  the  Court  was  not 
fully  and  accurately  in  possession  of  the  facts,  and  advised  as  to 
the  considerations  that  led  to  it.  It  was  competent  and  proper 
for  the  Court  in  passing  upon  the  motion,  to  make  inquiry  in 
respect  thereto.  Koonce  v.  BiUler,  84  N.  C,  221 ;  Weaver  v. 
Jones,  82  N.  C,  440. 

But  the  Court  ought  not  to  set  the  judgment  aside  as  of  course, 
because  of  irr^ularity  that  does  not  render  it  void.  To  warrant 
setting  the  judgment  aside,  the  irregularity  should  be  in  respect 
to  some  matter  of  substance,  that  might  prejudice  the  complain- 
ing party  to  it,  and  the  motion  to  set  it  asideshould  be  made  within 
a  reasonable  time.  WiUiamson  v.  Hariman^  92  N.  C,  236 ;  Stan- 
cUl  V.  Oay,  supra. 

The  appellee  delayed  making  his  motion  to  set  the  judgment 
aside  for  more  than  two  years,  and  in  the  meantime,  several 
executions  had  been  issued  upon  it,  of  which  he  had  notice,  and 
he  had  paid  the  costs  of  the  Court.  But  it  seems  that  the  acqui- 
escence was  not  complete,  and  the  Court  below  was  satisfied  that 
the  judgment  was  not  properly  granted,  that  there  was  reasona- 
ble ground  to  believe  that  the  appellee  had  paid  two  of  the  ap- 
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peliHnis  the  money  Hue  them  from  him  befon 
aad  to  the  third  one  the  money  due  to  him  afti 

We  are  therefore  of  opinion  that  the  motion 
ment  aside  was  properly  granted  as  to  the  two  t 
is  alleged,  received  the  money  due  them  l>efore  1 
granted,  fiut  ns  to  the  third  one,  who  it  is  alle 
money  due  him  after  the  judgment,  the  motion  < 
been  sustained,  heoause  it  is  not  suggested  tha 
appellee  was  prejudiced  by  the  judgment.  T 
that  he  paid  the  former  the  money  due  him  sine 
if  thie  be  so,  he  can  have  prompt  and  adequate 
tiou  in  the  cause  to  have  satisfaction  of  the  ju 
Foreman  v.  Bibb,  66  N.  C,  1 28.  It  is  importan 
should  not  be  disturbed  unnecessarily  nor  for  li] 

The  order  appealed  from  must  be  modified 
this  opinion,  and  to  that  end,  let  it  be  certified 
Court.     It  18  so  ordered. 


COATE8  BROS.  v.  JOHN  WILKES. 

Appfal — JwUdicHon   of   the   SupaHor   Courts 
Error — Injunctio.i  in  Supplemaitary  Pn 
Statute  of  Limitations. 

1.  Ad  appeal  Is  the  act  of  the  party  aud  uot  of  tbe  Court,  ai 
pellant  to  ebow  tbat  [t  n'aa  pertected.  So  vhereao  ord 
appolntinK  a  receiver,  from  vhlcb  order  tbe  record  sho' 
aot  appealed,  but  it  did  not  appear  tbat  tbe  appeal  was 
bse  the  power,  certaloly  b;  coiiceut,  after  notice,  to 
Cbambcre. 

3.  Ad  appeal  dnea  doI  take  tbe  case  beyoDd  tbe  control  ol 
until  It  1*  perfected. 

3.  ll  tMnu,  tbat  the  Superior  Courta  bave  power  to  make  ■ 
iQterlueutorj  order  In  an  ancillary  proceedluK  out  of  T 
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4  If  the  appellant  does  not  except  to  the  making  of  such  order  at  the  time,  he 
tvill  be  taken  to  have  asseuted  to  it. 

5.  By  consent,  the  Court  can  g^-ant  judgment  in  civil  actions  in  vacation. 

€.  A  party  to  the  record  cannot  assij^n  as  error  that  an  order  made  in  the  cause 
affects  injuriously  the  rights  of  third  persons  who  are  not  parties. 

T.  Where,  in  proceeding  supplementary  to  execution,  it  is  alleged  that  a  third 
person  has  property  of  the  judgment  debtor^s,  it  is  error  to  restrain  such 
third  person  from  disposing  of  such  property  until  the  receiver  can  bring  an 
action  for  its  recovery,  unless  such  person  has  been  made  a  party,  in  some 
way,  to  the  proceeding. 

8.  Proceedingy  supplementary  to  execution  are  in  effect  an  equitable  execution. 
So  where  after  such  proceedings  had  been  instituted,  the  judgment  became 
barred  by  the  lapse  of  time  ;  It  was  held,  that  this  did  not  operate  to  bar  the 
proceedings. 

<  WiUoH  Y.  SeagU,  84  N.  C,  110;   Shaekdford  v.  MUler,  91   N.   C,  181 ;  Coates  v. 
WilkeB,  92  N.  C,  376;  Spicer  v.  OambUl,  93  N.  C,  378,  cited  and  approved). 

This  was  ao  a|>|)eal  from  an  interlocutory  order  made  in  a  pro- 
ceeding supplemental  to  execution,  by  Montgomery,  Judge,  at 
Chambers  in  Concord,  on  October  17th,  1885. 

A  former  appeal  in  this  case  was  heard  and  determined  at  the 
February  Term,  1885,  of  this  Court.  Coaten  v.  Wilkes,  92  N. 
C,  376. 

Afterwards,  at  the  August  Term,  1885,  of  the  Superior  Court, 
proceedings  were  had,  and  the  following  is  a  copy  of  the  material 
parts  thereof: 

"  This  cause  coming  on  for  further  orders,  before  his  Honor 
W.  J.  Montgomery,  Judge,  at  a  Superior  Court  held  in  Salis- 
bury, for  said  county,  on  the  24th  of  August,  1 885,  it  is  now 
adjudged  and  decreed  by  the  Court  (the  plaintiff  and  defendant 
being  both  represented  by  counsel),  that  the  plaintiffs'  motion  for 
the  appointment  of  a  receiver  herein  be  allowed,  and  that  £.  K. 
P.  Osborne,  Esq.,  be  appointed  such  receiver,  and  his  bond  be 
fixed  at  ten  thousand  dollars,  to  be  approved  by  the  Clerk  of  this 
Court.  It  is  further  adjudged  and  decreed,  that  plaintifis'  motion 
for  the  production  of  the  books  in  which  are  and  were  kept 
the  accounts  of  Jane  Wilkes,  wife  of  defendant,  be  allowed 
and  defendant  is  ordered  to  produce  the  same  when  called  for. 
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"Appeal  prayed  by  defeodant; 
fixed  at  fifty  dollars." 

The  following  notice  was  filed  in 
Court,  on  the  30th  day  of  Septemh 

"Capt.  John  Wilkes;— You 
Saturday,  the  17th  day  of  October, 
his  Honor  W,  J.  Montgomery,  Juc 
cord.  North  Carolina,  for  amendn 
decree  made  at  August  Term,  188 
appnintiuic  receiver,  Ar.,  in  (he  sii 
pending  in  the  Superior  Court  of  B 
plaintiffs  and  you  are  defendant," 

Service  of  this  notice  was  acceptt 

The  following  amended  judgmen 
at  Chambers: 

"  The  above  entitled  cause  comic 
orders,  pursuaut  to  the  opinion  ar 
Court  u[>on  the  appeal  heretofore  tt 
plaintiff'  counsel,  the  defendant's 
resisting  the  same,  ordered  and  a 
appointed  of  ihe  property  of  th 
wherever  situate,  and  that  E.  K.  P. 
Carolina,  he  and  he  is  hereby  appoi 
and  that  he  give  bond  in  the  sum  c 
able  to  the  defendant,  conditioned 
of  his  duties  as  such,  it  appearing  I 
other  supplemental  procee<ling8  insi 

"It  is  further  ordered  that  the  s 
transfer  or  other  disposition  of  his  | 
erty  which  may  be  exempt  from 
personal  property  exemption,  or  an 

"It  further  appearing  to  the  Coi 
cause,  that  Jane  Wilkes,  wife  of  thi 
lenburg  Iron  Works,  machinery,  t( 
or  connected  therewith,  and  also  tl 
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tures  at  the  Capp's  Hill  gold  mine,  said  iron  works  and  gold 
mine  being  situate  id  Mecklenburg  county,  and  more  fully  de- 
scribed in  the  pleadings  and  exhibits  in  this  cause;  and  it  further 
appearing  that  the  said  Jane  Wilkes  claims  to  own  several  towu 
lots  and  buildings  in  the  town  of  Charlotte,  as  well  as  the  lot 
and  residence  in  said  town  now  occupied  by  her  and  the  defeud- 
ant,  it  is  therefore  further  ordered  that  said  Jane  Wilkes  is 
hereby  forbidden  to  transfer  or  to  make  other  disposition  of  any 
of  said  described  property,  till  a  sufficient  opportunity  be  given 
the  receiver  appointed  herein,  to  commence  and  prosecute  an 
action  or  actions  to  recover  the  same. 

**It  is  further  ordered,  that  said  receiver  be  allowed  to  bring 
and  prosecute  such  action  or  actions  in  the  pro(>er  Court  or 
Courts,  in  the  name  of  the  plaintiffs  herein,  for  the  recovery  of 
the  property  of  the  defendant,  real  and  personal,  wherever  situ- 
ate, liable  for  the  payment  of  plaintiffs' judgment,  as  he  may  be 
advised  by  bis  counsel  in  that  behalf. 

'^It  is  further  ordered,  that  the  defendant  shall,  whenever 
required  in  these  proceedings,  produce  for  examination  the  books 
of  the  Mecklenburg  Iron  Works,  kept  by  or  under  the  direction 
uf  John  Wilkes  or  other  |>ersons  for  Jane  Wilkes,  his  wife." 

This  order  was  made  nunc  pro  tunc,  in  lieu  of  the  former 
order. 

The  following  exceptions  to  this  order,  were  filed  in  the  office 
of  the  Clerk  of  said  Court,  on  the  27th  day  of  October,  1886, 
by  the  defendant : 

I.  That  the  Judge  had  no  jurisdiction  or  power  to  make  so 
much  of  the  said  order  as  forbids  Jane  Wilkes  to  transfer  or 
make  other  disposition  of  the  property  described  in  the  order^ 
and  which  she  claims  as  her  own  property. 

II.  That  the  order  is  erroneous,  in  so  far  as  it  requires  the 
defendant  John  Wilkes  to  produce  for  examination  the  books  of 
the  Mecklenburg  Iron  Works,  kept  by  or  under  the  directions 
of  John  Wilkes,  or  other  person,  for  Jane  Wilkes. 

12 
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III.  That  it  appears  from  the  record,  tl 
which  these  proc«ediDgs  are  ttaeed,  is,  an 
making  tlip  order  herein  referred  to,  ban 
limiiutiun,  more  than  ten  years  having  ela 
tioii  and  docketing  of  the  judgment  at  th( 
moved  for  and  when  it  was  made. 

IV.  That  it  appears  in  this  case,  that  tl 
which  the  judgment  was  a  li<^n  at  the  com 
plementary  proceedings. 

The  defendant  ajipealed. 

3/r.  Theo.  F.  Kluttz,  for  the  plaintiffs. 
-Iff.  John  Devei-etix,  Jr.,  for  the  defends 

Mf.rkimon,  J.  (after  .stating  the  fads). 
couDsei  for  the  appellant  insisted  on  the  ar^ 
at  Chambers  had  no  authority  to  amend  th 
appointing  a  receiver,  &c.,  because,  the  ap| 
once  put  the  onler  ap[>eHlcd  from,  and  tht 
to  it,  in  this  Court,  and  beyond  the  juri 
below.  He  further  insisted  that  in  any  ch 
power  to  amend  at  Chambers  an  order  mat 

It  does  not  appear  that  at  the  time  the  ai 
made  in  Term  was  made  at  Chambers,  the 
was  perfecied,  or  thpi  it  ever  was.  No  p 
it  was.  The  appeal  was  not  the  act  of  the 
appellant,  and  therefore  it  rests  on  the  latt 
perfecied,  if  he  would  take  benefit  by  tha 
tion  arises  that  hi'  accomplished  what  was 

It  is  settled  that  the  order  appealed  fror 
iho  jurisdiction  and  beyond  the  <^utrol  of 
appeal  was  perfected.      WiUmi  v.  Seugle,  8 

Nor  does  it  appear  that  the  appellant  ot 
Judge  had  no  power  to  amend  at  Chamt 
Term.  The  presumption  therefore  is  tha 
It  is  by  no  means  rartain  that  the  Judge  d 
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eadnient  at  Chambers,  the  order  being  iDteriuttutory, 
icillary  proceeding,  but  h!^  the  appellaiil  did  DOt  ob- 
tumptiuii  is,  that  he  asi^'nted  lo,  or  auquifsced  in,  the 
he  power,  and  it  is  certain  that  if  he  did,  the  Court 
the  amendatory  order.  Tlie  Conrl  (.-an  in  ordinary 
or  pniceedings,  grant  a  judgment  out  of  Term  as  iu 
m,  hy  vonsent  of  parties,  although  such  |)ractice 
y  enemiraged.     Shackelford  v.  Miller,  91    N.  C, 

the  objecliunK  so  insisted  upon  had  merits,  we 
t  liberty  to  base  a  decision  upon  them,  because 
nade  in  the  Court  below,  and  there  iri  no  excep- 
nrd  that  embraces  litem,     ^uch  exceptions  must 

Court  from  which  the  ap|ieal  comes,  and  duly 

eption  specified  in  the  record,  refers  to  so  much  of 
laled  from,  as  forbids  Jane  Wilkes  to  make  a 
tier  disposition  of  sucli  pro|>erty  or  interest,"  aa 
or  control,  alleged  to  be  that  of  the  appellant, 
er  can  have  opportunity  to  commence  an  aetion  to 
le,  and  prosecute  it  to  execution, 
ippellant  cannot  complain.  She  is  a  third  party. 
'  is  his,  she  ought  to  l>e  restrained  from  transfer- 
)g  of  it.  If  the  order  is  void  as  to  her,  she  can- 
— she  may  disr^ui'd  it  altc^lher  in  that  case.  If 
nd,  it  is  not  void,  she  might  have  l»ecome  a  party 
ig  for  the  purpose  of  defending  her  right  in  that 
she  did  not  have  notire  <)f  an  order  to  her  pifju- 
is  her  proper  remedy.  It  was  said  on  the  argu- 
uppellant  tieing  her  husband,  he  might  Interfere 
nd  appeal  for  her.  A  sufficient  answer  here  to 
is,  that  he  did  not  purport  or  profess  to  do  so. 
ar  as  appears,  was  taken  by  her;  indeed,  she  was 
he  proceeding  in  any  way  or  for  any  purpose, 
scord  is  before  us,  with  a  view  to  a  just  interpre- 
atute,  we  deem  it  proper  to  say,  that  so  much  of 
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the  order  in  question  aa  forbids  a  traaster  t 
the  )>piperty  by  Jane  Wilkes,  is  in  our  judg 
the  ground  that  she  was  not  a  party  to  tt)( 
ord«r  requiring  her  to  appear  and  answer  ii 
erty  in  question  hail  been  made,  and  she  h 
order. 

The  statute,  (The  Code,  §497),  provides, 
that  a  person  or  <x)rporation  alleged  to  I 
judgment  debtor,  or  indebted  to  him,  cliiin 
property  adverse  to  him,  or  denies  the  debt, 
shall  be  recoverable  only  in  an  uction  again: 
poration  by  the  receiver;  but  the  Court  or 
forbid  a  transfer  or  other  disposiiioD  of  sui 
eat,  till  a  sufficient  opportunity  be  given  to 
mence  the  action,  and  prosecute  the  same  ti 
cution,  but  such  order  may  be  modified 
Court  or  Judge  having  jurisdiction,  at  an) 
rity  as  he  shall  direct." 

Very  clearly  this  section  cannot  be  const 
the  order  forbidding  "the  transfer  or  othc 
property  or  interest,"  may  be  made  williou 
to  be  affected  by  it.  Such  au  interpret  at  io: 
efTect  that  would  contravene  natural  just! 
mental  right.  In  some  way,  the  person  to 
by  au  order  or  judgment  of  the  Court,  mui 
proceeding  against  him,  so  that  he  can  ap[ 
his  owu  belialf.  This  section  must  l>e  tak 
connection  with  §490,  which  provides  that ' 
may  by  au  order,  require  such  per^n  01 
officer  or  member  thereof,  lo  appear  at  a 
answer  concerning"  the  property  or  deb 
to  the  judgment  debtor.  It  moreover 
or  Judge,  authority  in  its  or  his  discretioi 
tice  of  such  order  to  be  given  in  "such  i 
to  him  or  it  to  be  proper."    Notice  mua 
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sumranns,  hut  as  the  Court  or  JuHge  may  direct, 

e  nartv  m  before  the  Court  to  answer  as  required, 

ig  "  a  transfer  or  other  dispoeition  of  such 

;,"  may  be  made.     Thus  two  sections  of  tlie 

iperale  consistently  and  without  working  in- 

jrder  as  requires  the  appellant  to  produce  for 
oks  in  his  possession  and  control,  is  sulistan- 
e  with  what  we  said  heretofore  in  Goalee  v. 
176,  aud  the  exception  iu  that  respect  is  there- 

itedly  and  uniformly  held  by  this  and  other 
mUar^P'ocecf^tn^sarelai^ly  equitable  in  their 
I  effect  an  eqiiirable  execution,  whereby  the 
gment  debtor  may  be  reached,  that  cannot  be 
inary  process  of  execution.  In  this  case,  the 
.'eetlings  were  begun  within  ten  years  next 

was  entered.  It  is  process  in  the  nature  of 
ion  to  enforce  the  judgment,  and  must  have 
such  execution.  We  are  therefore  of  opinion 
limitation  did  not  operate  as  a  bar  to  the  pro- 
.  Gambia,  93  N.  C,  378— 9<i  that  the  third 
i  Hustained. 

hat  there  is  real  estate  upon  which  the  judg- 
ihe  commencement  of  the  supplementary  pro- 
mt force,  because  it  has  heretofore  been  in 

a  sufficient  foundation  fur  such  proceedings 
ired,  and  it  has  l>een  upheld  as  sufficiently 
if  any  question  could  now  be  raised  iu  that 
)e  of  opinion  that  ihere  was  sufficient  ground 
e  ot"  facts  appearing. 

led  from,  in  sn  far  as  it  applies  to  the  appel- 
led,  and  to  that  end  let  this  opinion  be  certi- 
■  Court. 

Affirmed. 
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8.  OTHO  WILSON  et  als.  v.  H.  I.  H 

Claim  and  Deliver-y — Pleadings — Issue — C 
ranly — Ju  ror — Damages 

1.  StrlctJy  gpeakiDei  Ibere  Is  do  aucb  action  under  Tbe( 

try,"  Tbe  act[oD  1e  tor  Ibe  r«i.'overy  of  a  apeclfli?  c 
tbe  cbattel  1b  b  prorlFlooal  remedy,  ■Dctllar)',  but  di 
If  tbe  plaintiff  see  Nt,  delivery  of  the  rbattel  maj  1 
prosecuted  tu  recover  posBesslou  ot  tbe  cbatlel,  an  1 
or  lo  recover  tbe  value  of  Ibe  property,  as  In  (rmw 

2.  lu  Bu  action  Tor  tbe  speclBc  recovery  ot  a  bnrae,  tl 

connter-clalm,  Ibat  '.be  plalnlift  told  tbe  borse  to  t 
time  ot  tbe  »ale,  warnated  tbat  lie  was  eound,  whi 
coDsequence  ot  wblcb  tbe  defendant  had  been  dami 
ter-clalra  arose  out  of  the  irsnsactlou  set  oat  in  tbe 
eriy  pleaded  as  a  counter  cIhIdi 

3.  Tbe  action  of  a  Court  Is  in  fttrt  during  the  term.     S 

cballcufreil  fur  cause  ou  tbe  ground  tbat  he  bad  a  . 
and  II  appeared  that  a  judgment  had  been  render* 
was  a  parly  at  the  same  lerm,  from  wblcb  an  appes 
perfected  :  It  viat  htid,  tbat  tbe  cballenge  was  prop 

4.  In  BO  action  tor  the  speclllc  recovery  of  a  chattel,  itb 

ascertainlno:  tbe  value  ot  the  cbaltel  at  tbe  time 
defeudant. 

5.  Where  an  Issue  Is  submitted,  to  which  no  objection  It 

parties  will  be  presumed. 

6.  The  Court  has  the  ri(;h1,  after  the  verdict  Is  rendere 

to  the  jury  tor  tbe  purpose  of  ascertaining  whether 
tbe  verdict. 

7.  in  BU  action  for  the  specJHc  retoverj-  of  a  horse.  It  a[ 

sold  tbe  hoi-Ke  lo  the  defendant  tor  Ml)  In  cash  a 

mortgage  on  the  horse  tor  (K).     The  plaintiff  got  | 

tbe  action,  uod  sold  bim  tor  tSO,  but  after  consid' 

bestowed  on  bim,  sold  the  horse  for|60.     Jt  furtbt 

wm  only  woiTh  t75  when  »old,  and  that  tbe  plalnl 

sum  by  deceit,  which  was  pleaded  as  a  counterclal 

ant  uas  only  entitled  to  recover  K.OU. 

(/arniai  V.   IVarii,  67  N.  C.,33;  Ahbrook  \ .  li  kiddt.  Ibid 

N,  C,,4U2;  BilliHgy.  Tliarim,  T2  N.  <J.,  54  ;   Wali/iv. 

V.  b'l'eretl,  91  N.  C.  3fl9,  cited  aud  approved|, 

('ivii.  AOTioN,  fuT  tlie  specific  rec"vt;ry 
before  Clark,  Judge,  aud  a  jury,  at  Augi 
Wake  Superior  Coiirl, 
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iring  is  the  case  settled  ii))"n  appeal  for  this  Omrt: 
e  case  was  called  fur  trial,  plaintiff  moved  the  Court 
t  on  the  pleadings,  upon  the  ground  that  defendant's 
tt«d  that  plaintiffs  were  the  owners  and  entitled  to 
n  of  the  mare,  the  properly  in  controversy.  The 
ienied  and  plaintiffs  exceptal. 
G.  Jenkins  was  called  as  a  tales  juror  and  wasvhal- 
ifendant  for  cause,  the  cause  assigned  hetug  that  said 
:ause  pending  and  at  issue  in  said  Court.  The  facts 
e  juror  was  a  parly  to  a  cause,  which  had  at  a  previous 
Court  beeu  referred  by  consent.  The  referee  had 
)rt  to  this  term,  which  re|K)rt  was  confirmed  and  an 
.  Said  case  was  the  next  preceding  case  tu  this  one, 
!  was  immediately  called  when  that  case  was  disposed 
.ppeal  therein  had  not  been  perfected,  no  bond  hav- 
'en,  and   no  permission  obtained  to  ap|)eal  without 

t  allr>we<l    the  challenge  for  cause,  and    plaintiffs 

viiig  issues  were  submitted: 

K  plairiiiff  warrant  ihe  horse  to  besouml? — Answer. 

e  plaintiff  iteceive  the  defendant  by   reason  of  mi.s- 

us  or  otherwise? — Answer.     Yes. 

lamage,  if  any,  has  the  defendant  sustaineil   by  rea- 

ireach  of  said  warranty,  or  said  deceit? — Answer, 

e  of  the  horse  when  sold, 

t  ini'tructed  the  jury,  that  if  they  should  find  either 

second  issue  in  favor  of  the  defendant,  then,  in   re- 

•  last  issue,  ihey  should  find  the  value  of  the  horse 

.  uo  exception  to  the  charge,  nor  any  exception  to 
ihe  plaintiffs.     The  third  issue,  at  the  b^inniiiir  "f 

submitted,  as  follows: 
linage,  if  any,  has  the  defendant  sustained  by  re^^on 

said  warranty,  or  said  deceit?" 
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The  dpfendaDt's  couiiBel  first  addrtissci 
opening  ap(;e('h  was  proceeding  upon  the 
when  his  Honor  from  the  bench  interruj 
"U)Mm  reflt'Clion,  I  will  suggest  to  couDEt 
to  change  the  third  issue,  so  that  the  jury 
the  horee  when  sold." 

Defendant's  counsel  turned  and  faced  tl 
and  the  Court,  aud  said :  "  The  defendant 
change  in  the  issue  as  su^ested." 

The  counsel  for  the  plaintiffs  made  no  ( 
and  counsel  for  the  defendant  proceeded  t 
to  the  jury,  stating  that  said  issue  was,  " ' 
the  horse  when  stild?"  without  objection 
plainliSs'  counsel.  There  was  cooflictii 
horse's  value,  some  witnesseH  putting  ii  ai 
one  hundred  dollars.  The  jury  found  in 
"seventy-five  dollars,  value  of  the  (loi-se 

Judgment  was  signed,  ih*^  verdict  havii 
dered  ti>  the  clerk.  On  the  second  day 
after  judgment  signed,  the  plaintiffs  movi 
the  ground  that  the  response  of  tlie  jury 
ambiguous  and  not  responsive  to  the  issi 
that  it  thought  the  respmise  unambiguons 
counsel  pressing  the  point,  the  Court  repli* 
ligeut  jury,  and  they  are  now  iu  Court, 
what  they  meant,"  Counsel  for  defeudi 
eleven  of  the  jury  were  in  the  box.  1 
am  not  taking  the  verdict  of  the  jury — t 
judgmeut  is  signed — but  merely  to  satisfj 
caa  be  any  doubt  as  to  what  tlie  jury  mes 
man."  Thereupon  the  foreman  said,  "t 
what  they  had  responded,  $75  value  of  ti 
the  Rule,  under  the  instruction  given  by  t 
verdict,  the  plaintiffs  moved  the  Court 
costs  of  the  action.     Motion  refuF^ed  and 
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imediate  (tossessiun  of  the  same,  uoless  thet 
limilar  tinilertaking  unA  Hecurily  fur  its  d( 
Tj  if  it  shall  be  no  adjudged,  aod  for  the  pa 

may  be  adjudged  against  him  in  the  actioi 
ty  or  the  value  of  it,  is  made  secure  pendiDi 
ly  as  to  answer  the  purpose  of  the  final  jui 
sional  remedy  is  pefmtiar  to  the  Co<le  mt 
d  gives  the  action  something  of  ihe  natu 
olevin  at  the  common  law. 
"  Claim  and  delivery  "  of  the  property  may 
tion  may  be  simply  to  recover  the  posscsi 
attel,  as  in  deCinue,  or  to  recover  the 
ty  as  in  trover  or  trespass.  In  any  case,  i 
tion,  and  provi^^ional  only.     The  Code,  §§ 

Ward,  67  N.  C,  32 ;  AUbrook  v.  Shields, . 

Miller,  76  N.  C,  402. 
The  Court  very  properly  refused  to  givt 
HintifT  upon  the  pleadings,  because,  while  I 
svver  admitted  the  allegations  of  the  compli 
ereof  as  alleged  ihe  unlawful  possession  at 
operty  in  controversy,  he  alleged  a  coui 
aintifl"s  reply  to  the  same,  raised  issues  of 
ry. 

The  defendant  alleged  in  his  connter-clain 
r  the  tronsideration  specified,  sold  and  deliv 
t,  some  time  liefore  the  bringing  of  the  acti 
;t  of  the  action,  representing  her  ti)  lie  in 
d  giving  hi«  warranty  to  that  effect;  that 
vered  that  the  mare  was  very  unsound  t 
d  this  the  plaintiff  well  knew  at  the  time 
d  fraudulent  representations  of  soundness  to 
at  he  was  thereby  greatly  damaged,  Ac,  1 
•II  founded,  exiBte<l  in  favor  of  the  defendf 
aintitfs,  and  there  might  be  a  several  ju( 
em  in  respect  thereto.     It  arose  out  of  the 
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because  the  verdict  was  raodered  by  thejurj 
Court,  as  if  the  modification  had  been  drawi 
the  oonaent  of  the  parlies.  Moreover,  the  ( 
to  direct  proper  issues  to  he  submitte<l,  and  ' 
ted,  was  a  proper  oDe. 

What  the  Court  said  to  the  foreman  of 
affect  the  regularity  and  validity  of  the  v 
simply  propounded  an  inquiry  to  hira  for  th 
ing  such  information  as  would  enable  it  to 
or  not  it  ought  to  set  the  verdict  aside,  an 
This  it  might  do.  The  plaintiffs  on  the  otb 
the  same  view,  have  shown,  if  they  could,  t 
diced  by  the  change  of  the  issue.  So  far 
not  suffer  the  slightext  injury  from  it. 

I(  was  contended  on  the  argument,  that  t 
"claim  and  delivery,"  <if  the  property  specif 
that  it  is  peculiar  and  exceptional  in  its  na 
claim  cannot  l)e  relied  u{>on  in  it  an  a  defei 
nent.  This  is  a  mistaken  view.  As  we  I: 
action  is  simply  one  to  recover  the  property, 
remedy  of  "claim  and  delivery,"  brought 
and  ancillary,  its  purpose  being  to  preserve 
and  to  answer  the  purpose  of,  the  final  jud( 
reason  why  the  defendant  in  such  an  action 
any  counter-claim  he  may  have,  whether  it 
or  both,  just  as  in  other  cases. 

The  all^ations  and  admissions  in  the  pie 
ings  of  the  jury  upon  the  issues  submitted  U 
the  rights,  legal  and  equitable,  of  the  parti 
matter  in  litigation.  In  view  of  the  wholt 
that  the  Court  gave  judgment  in  favor  of  t 
large  a  sura  of  money. 

No  objection  was  made  to  the  sale  of  I 
power  of  sale  in  the  mortgage,  by  the  plain 
nor  was  it  su^ested  that  she  was  worth  mi 
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the  defendant  did  not  approve  of  the  sale, 
m)  his  objection  in  some  pruper  way  before 
lare  was  cured  of  a  disease,  and  otherwiae 

the  last  mentioDed  sale,  and  sold  for  $50, 

was  not  entitled  to  this  advantage  aod 
ppears  that  the  plaintiff,  on  account  of  the 
0.     The  jury  found  that  the  mare  at  the 

worth  hut  $75.  The  defendant  then,  id 
ettttK],  was  entitled  lu  have  from  the  plain- 
and  to  have  judgment  for  only  that  auin; 
[ifl^  Hiirrender  the  note  for  |40  to  the  end 
>e  cancelled. 

entered  here  to  that  effect.  The  plaintiff 
3t  for  the  costs  of  the  appeal.     Judgment 

Reversed. 


UCjHTER  et  aU.  v.  CALEB  CANNON  el  >U. 

^tute  of  Limitations. 

dmlDlstntlou  sccoQut  sod  readjuat  ■  letllemeDt  made 
I  court  of  competent  Jniiidlctlon.  In  tbe  ataeoce  of 
tbree  ye»n. 

1  decree,  who  accept  benefltB  under  It,  cannot  after- 
>  torfrsad. 

«Eq.,»99:  j^rufU  v.  &»ufn-»n,  79  N.  C,  406;  Tbnbir- 
6,  cited  and  approved). 

id  before  Oudger,  Judge,  at  Spring  Term, 

'  Court  of  Pitt  county. 

parties,  his  Honor  found  the  facts  which 
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This  action,  begun  on  February  12th, 
claiming  the  jtersunal  estate  of  Theophilu; 
or  ought  to  be,  in  the  hands  of  the  deft 
who  u|)oii  the  death  of  the  executrix  app< 
having  completed  her  administration,  was 
tor  de  bonis  non,  with  the  will  annexed, 
other  defendauts,  sureties  U|ion  his  adni: 
impeach  certain  decrees  made  in  the  formt 
rei>pen  the  administration  account.  There 
set  out  in  the  compluint  for  assailing  the 
ceedings,  conducted  in  said  court  of  equil 
tioa,  which  are  not  necessary  to  be  specific 
answerof  allegations  of  fraud,  cnllnsion  o 
agement  Uy  the  solicitors  of  the  ))arties  I 
positive,  and  co-extenxive  with  the  chai^ 
ascertained  and  found  by  the  trial  Judge 
The  case  sent  up  by  the  Judge  is  as  foil 
That  Theophilus  Slaughter,  domiciled  i 
executed  a  last  will  and  testament,  died 
admiuislratioD  cum  testamenlo  armexo,  was 
ant  Cannon,  who  executed  a  bond  in  the  si 
dollars  or  thereabouts.  Thai  at  Spring 
Court  of  Equity  of  Pitt  county,  a  bill  was 
devisees  under  said  will,  against  the  othe 
tion  of  the  will, and  an  account  and  settlem 
was  transmitted  to  the  Supreme  Court  for 
decided  at  January  Term,  1867.  See  3fart 
CaUb  Cannon,  adminutrator  iind  otkets,  P 
parlies  in  interest  were  parlies  to  this  i 
therein  were  represented  by  counsel  of  tl 
F.  B.  Satterthwaile  and  the  Hon.  Asa  B 
neys  of  that  Court,  who  are  since  dead, 
made  parties  by  actual  service  of  summoi 
resented  by  counsel  of  their  own  selection 
Col.  Geoi^e  Singeltary,  the  latter  of  whon 
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;  iotereflt  of  each  Sd  the  estate  of  their  i 
'  upon  the  books  of  tlie  office  in  sepan 
:h,  the  last  receipt  bearing  date  October 
That  at  Fall  Term,  188:),  and  coDtinual 
ts  have  had  property  sufficient  above 
bilitieti  to  pay  the  balance  due  at  Sprin 
lowing  is  a  c-opy  of  one  of  the  receipts,  i 
tntii-al,  except  au  to  the  amounts,  dates 
rty: 

"Received  of  Louis  Hilliard,  Clerk  ft 
e  hundred  and  twenty-eight  and  -^  do 
butive  share  in  the  fund  collected,  l>eli)ii 
leophiliis  Slaughter,  deceased,  as  per  df 
[uity,  made  in  the  cause  of  F.  B.  Satten 
Ckileb  Cannon,  adminia(r<Uor  de  boni 
ivgkler,  et  al. 

Eliza 
itness: 

James  W.  Forbes. 
Jtdy  SOlh,  1866. 

This  action  was  commenced  on  the  12th 
Upon  the^e  facts  his  Honor  rendered 
lintiRs'  action  is  barred,"  from  which  ji 
pealed. 

Mr.  J.  A.  IVilliamson,  for  the  plaintifls. 
Mr.  Joe.  B.  Batekelor,  (Messrs.  H.  A.  G 
jrief ),  for  the  defendants. 

Smith,  C.  J.  (after  stating  the  facts), 
own  to  esbt  which  in  any  degree  impea 
od  faith  of  tbe  former  proceedings  to  br 
the  testator's  estate.  Respectable  and 
sented  the  parties  to  tbe  suit.     Refere 
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te  the  adtni II ist ration  aitMiiiit,  iin>)  he  did 
to  the  next  Fall  Term,  1867,  of  the  Court, 
le  udministnitor's  hands,  trust  fundi^  to  the 

id  contirming  the  report,  and  direetiii};  to 
id  minis!  rator,  the  said  sum,  in  bank  hills 
had  taken,  in  making  sale  of  his  testator's 
ring  Term,  1868,  he  had  |>aid  into  the 
ice,  ill  accordance  with  the  decree,  ^!4, 148.00 

ime-half  of  the  whole  amount,  and  then 
s  entered,  which  is  contained  in  the  find- 
Very  siHiri  thereafter,  the  entire  sum  wjts 
the  Clerk  and  Master  bv  the  administrator, 
the  other  funds,  on  the  retirement  of  the 
■e  (wssetl  over  to  Calvin  Cox,  his  9neces,«or 
s  in  the  funds  jwiid  to  the  plaintifls,  so  that 
part  of  ihe  whnle. 

Spring  Term,  1868,  has  thus  not  only  been 
le  plaintiffs,  in  receiving  their  portions  of 
;n  assent  to  what  was  done,  bnt  they  have 
remain  undisturbwi  by  any  action  on  their 
vn  years  thei-eafter,  and  when  most  of  the 
now  imputed  a  want  of   fidelity  to  their 

their  lips  scale  1  against  explanations  or 

A  In  the  lirief  of  appellees'  counsel,  H'^/wW- 
les  Eq.,  392;  SpruiU  v.  Sanderson,  79  N. 
f.  Green,  84  N.  C,  608,  fully  sustain  the 
nt  action,  in  the  absence  of  fraud,  is  too 
and  is  barred.  Aside  from  the  delay,  and 
ihe  plaintiffs  severalty  taking  out  of  the 
e  fi\\)d,  there  seems  nothing  developed  in 
acts,  to  sustain  the  uumemus  averments  of 
t. 

Affirmed. 
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ANNIE  E.  CAHR,  Ailiii'n,  M 


Suarflim,    tiud    Wm-d—Liabilily   of  boi„ 
mions — Ju>t/    TiM — Counter-clah 


.  Wliere  *  euBrdian  Laf  reci^ived  money  liy  virtue  ol 
he  cannot  exonerate  lilnitieJf  (mm  llabilUj  bv  i 
ret-civp(l  w»B  uol  tbc  property  o(  bin  H*»ni,  liul  u 

;.  Wb«e  a  tattler  Insured  LIe  life  fur  ILe  beuefil  of  h 
and  (i[ic  died  uliortly  sftpr  tbe  deatti  of  tbe  fathi 
cither  rutulved  tbe  entire  sum  dut-  under  tbe  poli 
wab  liulile  t»r  tbiH  entliv  aniounl. 

.  As  a  general  rule,  when  a  triislee  has  nc>t  only  lie 
liul.  ba^  apjilled  it  to  tili:  owu  |jiir]>iiite>i.  a»  by  ii»l 
be  charRed  with  Ibe  b[(;hest  rate  of  interest  all 
Knanllati  maliee  regular  returns  for  a  Dumlier  of 
time  he  charp-a  himself  Hitb  tlie  hicheet  rute  o 
u~<:il  the  fundH  iu  hia  own  business,  he  will  not  t 
rale,  but  only  witb  such  ntle  an  he  miglit  fairly 
able  10  make, 

.  A  jciiardlnu  cnu  only  be  ebarifed  nilb  com|jonud  i 

.  A  (ifuardian  nlll  be  nlloned  eomtniseiuDS,  alihoueb 
in  bis  business,  if  he  toaltPK  regidBr  returns,  so  n 
amount  Is  due  bis  nurd. 

.  Where  tbe  sum  reeelved  vtas  ?10,000,  and  there  « 
tnnnected  with  tbe  estate,  a  eotntniscluu  at  tno 

,  Wbere  a  reference  is  by  eouseut.  the  [jartieji  waive 

issues  of  foec  pa«seil  on  iiy  u  jury.    Where  tbe  rt 

exeeptine  party  baa  tbe  right  to  have  all  mtom  oj 

III0',  submitted  to  a  jury,  but  not  tbe  questions 

eeplionii  to  tbe  Hndlngs  of  faet  by  the  referee. 

.  Wliile  one  who  is  eued  by  an  admiuietrator,  eanu 

favor  agaibst  the  plalnllff  in  his  Individual  cHpi 

set-off,  yet  if  the  adruinistrntor  is  iufolveiil,  udc 

will  belong  to  him  In  his  individual  eapaeity,  sue 

retainer  lu  tbe  nature  of  a  set-olT. 

^h'lnblt  V.  Mcbani,  )<9  N.  C,  4IU ;  .Suin  v.  Baitty,  W  N 

IIAd.,Wli:  same  case,  &i  N.  €.,504:  Oivi-e*\:  Orat 

V.  MeEtraie,  65  N.  C,  1113;  Arn^fiild  v.  fiiwn,  70  N, 

AaoeiatiOH,  81  N.  C,  S6;  Grant  v.  Reat,  83  N.   C,  ' 

N.C.aO;  Curriev.  .V«.Vei(i,  83N.  C,  170;  Uoliday 

ksme  esse,  S:l  N.  C,  -JTU:  ligram  v.  AriiuilroHg,  S3 
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ACTiox,  tried  before  Clark,  Judge,  at  the 
Wake  Sii|)erior  Court,  upon  exceptions  lo 

ken  to  the  report  ljy  both  partitH,  and  both 
ings  of  the  Court  thereon.  The  action  was 
of  the  Stiite,  upon  the  relation  of  Annie  E. 
X  of  Minnie  Moore,  deceasf^l,  and  Ailiert 
iaid  Annie,  against  William  F.  Askew,  and 
,  who  were  his  sureties,  upon  the  several 
hv  the  said  Askew,  as  guardian  of  Min- 
the  amount  alleged  to  be  due  from  Askew 
.  to  the  plaintilf,  as  adniiuistnitrix  of  her 

i  date  the  8ih  of  March,  1875,  nnd  was  in 
nty  thousand  dollars,  to  which  the  defend- 
James  B.  Dunn  and  Ge<n'ge  W.  Swepson 

like  [>enal  sum,  with   John  A.  Cheatham, 
n  A.  Smith  and  Ge(n-ge  W,  Swepson  sure- 
1  5lh,  1878;  and  ihe  third  was  in  the  same 
■ceding  ones,  dated    September  13lh,  1882,  ' 
■.  K.  Davis,  David    Lewis,  and  John  Gat- 

I  of  these  bonds,  Georj;e  W.  Swepson  died, 
which  he  appointed  Vii^inia  B.  Swepson, 
bo  had  the  will  admitted  to  probate,  and 
IS  executrix  thereof,  and  she  was  made  a 

I  intestate  and  under  age,  in  the  year  \M'-i, 
ion,  the  plaintilT  AnuieE.  Carr,  was  duly 
irix  of  the  estate  of  the  said  Minnie. 
be  husband  of  the  said  Annie  E.  Carr. 
ried  as  breaches  of  said  bonds,  in  that  Askew, 
id  and  neglected  to  secure  and  improve  the 
rd,  and  has  refused  to  account  for,  and  de- 
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er  ap  tu  llic  platiitiif,  the  estates  and 
hmigli  a  (leirmixl  was  miide  upun  him  It 
iHK-nieiit  i>t'  this  actiDii,  and  she  dGiniiix 
en  iif  llie  iiiiineys  and  proi>erty  that 
L-e  ci'Mie  ini'i  tlie  liands  ot  the  sHid  Asl< 

jiulgnieiit  ugiiinst  the  difendaiits  for 
)ih,  til  l>e  disehar^ed  upun  ihc  |iaynieni 
ill  liu  round  due  id  ilie  rrhitor. 
The  <lcfeiidant  W.  A.  Smith  first  file.1 
tting  nil  the  allegatiiins  of  tht.'  eomplai 
the  detVndaiil  Askew,  as  allt^^  id  t 
8011  he  hiid  IK)  kniiwle^lge  nr  infurniati< 
unt  til  form  a  lielief,  l>iit  siiWqiientlj 
endants  in  a  juini  answer,  in  which  all  i 

forth  in  the  t-omplaint  arc  admitted, 
rhey  further  alleged  in  their  answer,  Is 
'  plaintiff's  intestate,  was  Tint  in  debt  at 
I  that  the  expenses  of  administration  o 
ount  to  moi-e  than  five  hnndred  dolli 
K)re  left  her  surviving,  two  brothers  i 
■  mother,  the  jdninliff.  3d.  That  Annii 
y,  exeept  what  she  may  recover  in  this 
i  said  Annie  E.  Carr  was  indebted  lo 
kew  for  money  loaned  in  the  snm  of 
nanded  that  the  sum  should  be  deducted 
y  Ik'  ascertained  in  this  action  to  be  fou 
trdian  of  Minnie  Moore. 
Plaintitfs  replying  lo  the  answer,  deny 
wpt  the  second,  and  all^e  that  Minnie 
;  three  brothers  of  the  half  blood,  inst 
J  they  allege  that  if  the  defendant  hai 
s  barred  by  the  statute  of  limitations. 
At  the  February  Term,  1885,  the  Cc 
.  A.  Smith  alone,  ordered  a  compulsoi 
isbee,  E«j.,to  take  and  state  tlicaceouul 


IK  THE  SUPREME  C 


lav,  the  sum  of  thirty-two  hundred  and 
we nty- seven  cents  (§.'1,263.27),  was  paid 
cimpauy  upon  said  poliiy,  to  the  plainti 
l^nnie  E.  M..ore. 

6.  That  on  the  l.'kh  day  of  Deceml 
^niiie  E.  Oarr,  paid  to  the  defendant  ' 
;tiiirdian  of  Minnie  Moore,  the  Hum  of  i 
evenlv-lhree  dollai's  and  forty-six  cent? 
hirty-iwo  hundred  and  sixty-lhree  dc)l 
ents  ($3,263.27),  was  the  money  receive! 
urani-e  »>uipany  a^  aforesaid,  and  two  h 
nd  nineteen  cents  (8210.19),  whs  ndvai 
<wn  funds,  in  order  that  the  amount  in 
endant  William  F.  Askew,  as  guardian, 
lollai-s. 

7.  That  the  defendant  William  F.  Ast 
lis  retnrns  as  gnardinn  of  Minnie  Mn 
iioney  received  by  him,  as  aforesaid,  froi 
nsuranee  Company,  and  the  said  Annie 
II,  to  ten  thonsand  dollars  ($10,000),  inte 
o  U'.paid  tosaid  plaintiif  Annie  E.  Carr 

8.  That  on  the  13th  day  of  Pecemh 
Villiam  F.  Askew  filed  in  the  Probate 
he  following  return  :  ■ 

Vii,i,iAM  F.  Askew,  Guar^lmn  of  Jimi 
Dr. 

To.ush  («10,0()0}  received  Dei:ember  13 
life  insurance  policy   on    the  life  of 
Mniire,  deceased 

nterest  twelve  months  to  dale 


uterest  }>!iid  tr>  widow  and  ■ 
$77.I(> 
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tratrix,  iiuder  the  appointment  of  the  ( 
Court  of  said  county,  prior  to  the  iDstituii 

15.  That  Ihe  said  defendant  William 
invesled  in  iiia  own  busiup^s  tlie  entire  si 
by  him  as  aforesaid,  amounting  to  ten  thoi 
time  it  tirsl  went  into  his  hanOs,an(i  never 
Bame. 

IC.  That  all  the  money  which  went  iut( 
defendant  William  F.  Askew,  arose  from  t 
except  the  sum  of  iw<i  hundred  and  ten 
cents  (8210.19)  before  mentioned. 

17.  That  from  the  13th  day  of  I>ec.inlx 
time,  money  oould  have  been  loaned  in  W 
personal  security,  or  real  estate  mortgage,  i 
est  pel-  Giniiini ;  but  taking  intoconsiderati 
ring  iR'tweeii  the  taking  in  and  relcnding 
rale  of  wtrii  jjer  eerif.  per  (inuum  would  ha 
that  cronld  have  ln:en  realizec). 

18.  Thai  the  said  defendant  William  1 
guardian  returns,  charg<-<I  himself  with  6 
the  money  in  his  hands,  from  the  13th  da 
to  the  13th  day  of  December,  1870;  wiiti 
the  I3lh  December,  1870,  to  the  I3lh  I 
seven  per  cent,  from  the  13th  DecemU' 
December,  187«;  and  with  six  per  c^til.  f 
ber,  1H7H,  to  the  13th  December,  1882. 

(.X>NCLUSIO.VS   OF    I,AV 

1.  That  the  <)efenflant^  are  liable  to  tl 
Carr,  as  administratrix  of  Minnie  Moort 
the  amount  received  by  the  defendant  Wi 
the  -Etna  Life  Insnnince  Comirany,  heinj 
hundred  and  ninety-four  dollai-s  and  nini 
clmrgcable  with  the  sjime  in  Ihe  accouni  h' 
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leruiion  (he  intervals  ociiirriiig  betwee 
iding  of  liuins,  a  continuous  rate  ol'  seve 
luld  have  been  the  raaxioiDm  that  mule 
The  grounds  of  this  esteiition  are: 
idtfme  lo  support  this  finding;  and  2nd 
■ial  anil  iniperlineiit  in  this  caise. 

II.  Fur  thai  iiiimlter  '2  of  the  ct)uchisic 
that  it  d<x>s  uul  charge  the  guardian,  \ 

her  defcndantis,  as  his  sureties,  with  the 
erein. 

III.  Fur  that  number  5  of  the  couch. 
tnis,  iu  that  it  iloes  uot  charg>'  the  gna 
ih  eijrlit  per  cent,  during  tlie  whole  timi 

IV.  For  that  No.  a  of  the  conclusions 
at  it  tails  to  chaise  the  defendants  with 
d  coniponnd  interest  thereon,  from  Dec< 
m  of  $1,031.63  beiug  left  ont  of  tiie  caU 

aceomit  referred  to  in  said  section. 
The  ilefeudant  William  F.  Askew  cxce] 
feree. 

1.  liccau-^e  he  does  not  find  as  a  fact, 
e  hniiilred  and  twenty-six  <lol[ars  and  f 
e  defendant  William  F.  A.skew  by  the 
>rapaiiy,  was  received  by  said  Askew,  us 
B  Moore  and  John  ('.  M(K)re. 

2.  Because  he  tiiidsaa  a  fact,  that  on  the 
;69,  the  plaintiff  Atiuie  E.  farr,  paid  to 

Askew,  as  gnanlian  of  Minnie  M.mre, 
inilred  and  seven (y-lhree  dollars  and  for 

3.  Ik'cause  he  tiuds  as  a  fact,  that  the  i 
^Iccw,  charged  himself  in  his  ivturns,  a 
oore,  with  the  sums  of  mimey  rei«ivw! 
)m  the  -Etna  Life  Insurance  Company 
irr,  auioLMiting  in  all  to  ten  thousand  do 
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the  reft^ree  Sails  as  a  tact,  tiiat  tiie  plaintiff  Aonie 
rmarried  with  lier  (h)- plain  lit!',  Albert  G.  Carr,  on 
13tli  day  of  December,  1875. 
:  he  tiiids  as  a  fact,  that  the  defendant  William  F. 
aud  invested  in  his  own  business,  the  entire  sum  of 
ed  by  him  as  aforesaid,  annnintiiig  to  ten  thouBaud 
>resaid,  from  the  lime  it  first  went  into  his  haods, 
nerwise  invested  the  same. 

!  he  finds  as  a  fact,  that  fnini  the  13th  of  December, 
jresent  time,  money  could  have  l>een  loaued  in  Wake 
I  safe  |>erwi Dal  security  or  real  estate  mortgage  at 
t.  interest  |«r  annum. 

;  he  finds  as  a  fact,  that  from  the  13th  of  December, 
preseitt  time,  a  continuous  rate  of  interest  of  7  pep 
nm  would  have  been  the  maximniii  that  could  have 

t  he  diws  not  find  as  a  fact,  that  all  the  money  which 
;  hands  of  the  defendant  William  F.  Askew,  an«e 
licy  of  insurance  for  ten  tliou'-anil  dullars,  on  the 
s  A.  Moore,  issued   hv  die  -Etoa  Life  Insurance 

Hartford,  Connecticut,  and  that  the  same  was  re- 
d  Askew,  under  and  by  virtue  <if,  and  according  to 

SHid  |nilicy. 

■  he  doe.s  not  fin<l  ns  a  fact,  that  from  the  13lh  of 

309,  to  the  present  time,  a  continuous  rate  of  6  per 

per  annum,  is  all  that  could  have  been  realized  by 
t  Askew,  on  the  fund  in  his  hands  as  guardian. 
se  he  iloes  not  find  as  a  fact,  that  from  the  ];lth  <if 
■16SI,  to  the  date  of  the  death  of  the  plaintiff's  intes- 
luous  rate  of  interest  of  6  per  cent,  pur  annum,  is 
]  have  been  realized  by  said  Askew  upon  the  funds 
as  gnaidian. 

se  he  does  not  find  as  a  fact,  that  the  defendant  As- 
:es  on  the  fund  in  bis  hands  as  guardian,  from  the 
^-■eived  by  him  to  the  pi-e^ent  time,  amoTuiting  in  all 
idred  dollars. 
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And  the  defeudant  William  F.  Askew  d 

fact  luade  by  ihe  exceptioDS  uf  the  plaiu 
e  report  of  the  referee,  shall  be  tried  by  i 
These  exce|iiioDs  are  either  immaterial, 
aced  iti  those  taken  by  the  defendant  Askt 
the  refusal  of  the  referee  to  allow  the  d« 
r  c-ommissions,  and  his  refusal  to  allow  a  j 

fact  made  by  ilie  exeeptions. 
It  was  admitted  by  counsel  that  W,  F. 
lardiao  of  Minnie  Moore,  and  John  C. 
ildren  of  Jaiues  A.  Moore,  deceased,  ou 
169,  and  entered  into  bond  in  the  penal 
nd  dollars,  with  Georfte  \V,  ^wepson  am 
reties. 

At  the  Octolwr  Term,  1885,  the  cause  c 
)oii  the  report  of  the  referee  and  e;(cvptii 
Ijudged  that  the  ciiunier-elaini  set  up  by  t 
ntain  facts  sufficient  to  constitute  a  can 
at  the  connter-claim  set  up  being  agaii 
aintiff  Annie  E.  Curr,  pei-soually,  eoul< 
id  it  was  therefore  dismisseti. 

That  the  defendant  W.  F.  Askew  was  m 
;  be  not  allowed,  a  jury  trial,  upon  the  is 
e  exceptions  either  of  plaintiff's  or  defeii 
e  referee. 

That  plaintiffs'  first  and  third  exception 
feree  be  sustained,  and  that  the  follow! 
msideration  the  intervals  wcurring  hetw* 
nding  of  loans,  a  continuous  rate  of  sevei 
ould  have  lieen  the  luaximuui  that  could 

the  latter  portion  of  section  17  of  the  n 
le  same  is  hereby  Mrickeu  out,  the  said  f 
.  the  evidence. 

That  all  the  other  exceptions,  as  well 
;feudauts,  to  the  report  of  the  referee,  be 
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Juaions  uf  law,  except  as  hereinbefore 
e  lirst  aod  third  exception!)  of  the  plain- 
ifirmed,  and  the  case  was  recommitted 
e  amount  due  from  the  defendant  W. 
Minnie  Mooiv,  upon  a  culcniation  iu 

Term,  1H85,  rtported  that  the  plaintiffs 
he  sum  of  eleven  tlioubarid  three  hun- 
ts and  twenty-nine  teniB,  with  interest 
thousand  dollars  and  twenty  cents,  from 
1885,  until  paid,  and  coBts  of  action, 
re  rendered  by  the  Conrt  a^iiist  the 

and  the  aiiove  named  sureties,  for  the 
dollars,  to  be  discharg^l  upon  the  pay- 
]ministratrix  of  Minnie  Moore,  the  sum 
feree  to  be  due. 

!ere<l  and  adjudged,  that  nothing  in  this 
retofore  made,  should  be  held  to  preju- 
sonal  representative  of  John  C.  Moore, 
he  $1,631. (>3  and  interest,  mentioned  in 
options  of  plaintiffs. 

to  so  much  i>(  tlie  juilgment  rendered 
of  the  referee  at  August  term,  1885,  for 
iiles  the  plaintiffs'  exceptions  second  and 

does  not  charge  the  defendants  with  the 
I  said  exceptions  mentioned. 
xcepted  to  said  judgment,  becnnse  the 
ter-claim  of  W.  F.  Askew;  because  it 

F.  Askew  is  not  entitled  to  a  jury  trial 
«ed  by  theexceptions  to  the  report  of  the 
i  that  the  first  aud  third  exceptions  of  the 
id  that  the  following,  "  hut  taking  into 

oc-cnrring  between  the  taking  in  and  re- 
luous  rale  of  seven  per  cent,  per  annum 
[imuro  that  could  have  been  realized," 
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ID  the  lalter  pt>rti<ni  of  seftion  17  of  : 
stricken  out,  ihe  said  lindiog  being  coi 
becaiii^e  he  decided  timt  ail  the  other  exc 
the  refei'ee  should  be  overruled;  and  be<. 
findings  of  t'act.-i  and  tronchisions  of  law 
the  plaintiffs  exc-epted, 

Fmni  this  judgment,  both  [Kirties  app 

Messrs.  SnmiieJ  F.  Jlordecai,  li.  H.  B 
and  W.  W.  Fuller  {Mr.  Thomas  Biiffin 
brief),  for  the  plaintiHs. 

Messrs.  Spier  mUaker  and  Thomas 
feiidants. 

Ashe,  J.  (after  footing  the  facts).  Tl 
peal,  but  we  find  the  exceptions  of  the  p 
so  bearing  upon  each  other,  that  we  hav< 
c>ve  to  an  understauding  of  the  points 
by  I'ither  side,  to  consider  on  this  appeal 
by  either  party. 

The  following  facts  were  either  not  co 
tablished  by  ample  pr(K>f,  taken  before  t 
A.  Moore,  the  tirst  husband  of  the  p 
died  on  the  ...  day  of  July,  18fi9,  leavit 
Moore  and  John  C  Moore,  minors  of 
defendant  W.  F.  Askew  was  appoiute 
Minnie  and  Johu,  on  the  30th  day  of  A 
John  C  Moore  die"l  in  September,  18C 
□est-of-kin,  his  mother,  the  plaintiff,  i 
Minnie;  that  the  said  James  A.  Moore, 
had  a  policy  of  insurance  on  his  life,  t\ 
in  the  £tna  Life  Insurance  Company, 
wife,  Annie  E.  MiJore,  so  long  as  she  n 
and  children;"  that  W.  F.  Askew,  as  g 
the  insurance  company  on  the  11th  Dew 
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Uinis  due  by  tlie  coiDpiiny  upon  the  lile  policy  of 
re,  and  thai  ou  tlie  same  day,  the  jiluiutitf'  Annie 
I  Carr),  received  from  the  (.■ompaiiy  83,2(i:S.27,  in 
us  on  the  liaid  policy  due  to  liei-  as  widow  of  the 
Moore,  and  that  she  paid  over  the  sum  m)  receive<l 
e  iosurnitce  company,  and  iiddix]  llierelo  out  of 
I  funds,  $210.0(),  to  make  the  sum  of  §10,000.00 
ikew,  as  guardian,  char^;eH  him^lf,  us  rei'eived 
I,  l«(i9,  ill  his  retmn  of  Ditemljer  Lilii,  1870, 
iiitinued  to  niake  returns  upon  tiiat  l)asts,  until 
le  ceasetl  to  lie  guardian  by  liie  death  of  his 
used  this  money  of  his  ward  in  his  own  business 
g  any  investment  of  the  same. 
"s  ground  of  excepiiou  Is,  that  the  Court  overruleil 
h  exceptions,  and  iu  this  we  think  there  was  error. 
,  which  is  the  subject  of  this  exception,  was  found 
to  be  a  porlioii  of  the  fund  received  by  the  de- 
the  insurance  coin|>aiiy,  due  to  John  C.  Mimre, 
e  the  fund  was  received  by  the  defeudant,  when 
er  guardian  of  the  said  John  C,  Moore.  But  the 
>y  the  defendant  to  the  company,  was  signed  by 
ian,"  without  stating  of  whom  he  was  guardian, 
^Acti  guardian  only  of  JMiunie  Moore,  it  must  be 
x;eived  it  for  her,  especially  as  in  his  guardian 
I  December,  1870,  he  charge<l  himself  with  ten 
rs,  as  guardian  of  Minnie  Moore,  which  was  made 
received  by  the  defendant  and  plaintiff  respec- 
B  insurance  company,  and  $210  added  thereto  by 
make  up  the  810,000.  The  defendant  Askew  is 
1  this  sum,  l)ecause  he  received  it  for  his  ward, 
imself  with  it  as  her  guardian;  for,  it  is  held, 
in  has  received  iriouey  by  virtue  of  his  offiee,  and 
he  cannot  exonerate  himself  from  liability,  by 
le  money  was  due  to  another.  Humble  v.  ilebane, 
which   was  followed  and   approved   in  Sain  v. 
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iaily,  90  N.  C,  566,  and  Burke  v.  T 
ais  latiercaat'  it  was  held,  that  thcsim 
e  was  chargeable  with  the  money  bo  i 
'as  also  chargeable  with  cumpciittid  i 
eath  of  hiN  ward,  which  occurred  iD 
•oses  of  the  exceptions  of  the  plninli 
QUsidiT  those  of  the  defendant. 

The  hrsl  ext^ptiou  caiui'it  l>e  sustaii 
eiice  that  John  C  Moore  died  befun 
nini  the  ^Ktna  Life  Insurance  Cotnpa 

His  !-ei-ond  exteptioo  cannot  be  sus 
ressly  prove<I  by  the  tesiimonv  of  lh( 
liat  siie  paid  to  W.  F.  Askew  as  gu 
he  s<im  of  $3,473.4'),  the  amount  reci 
Liraiice  company,  and  the  defendant 
nth  it. 

His  third  exeeption  is  met  by  the 
Bodaiit  Askew,  as  guardian  of  Minn 
lourt  of  Wake  couuty,  aod  hy  the  tes 

His  fourth  exception  is  frivolous,  I'o 
ivestigation  of  this  case,  wlieiher  the 
Libert  G.  Carr  on  (he  13th  day  of  Dm 
ut  if  material,  it  was  so  alleged  in  t 
ied. 

His  fifth  exception  is  met  by  hisowi 
is  return  as  guardian,  to  the  Probati 
3th  day  of  December,  1882,  and  veri 

His  sixth,  seventh,  eighth,  and  tent 
le  allowance  of  seven  |>er  cent,  intere 
y  the  defendant  as  goanliau.  These 
ot  be  sustained,  for  the  reason  that 
is  returns,  had  chargetl  himself  with  i 
ntil  the  marriage  of  the  plaintiff  in  1 
ler  cent,  until  the  death  of  his  wan 
r'lth  six  per  cent. ;  and  for  the  further 
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that  the  tlet'eDdaDt  Attkeiv  "is  i 
u{M>ii  hii  receipts  au<)  ilmbursenn 
We  think  tliis  ex<-eptiitii  shnu 
this  Court  in  the  cape  of  Burke 
a  guardian  is  not  entitled  to  com 
used  l)y  him  in  hiu  nwu  bnsin<-!ta 
guardian  nut  only  used  the  mon 
gnihy  of  gro:<s  ncKliK^nce  in  n 
thiij  case,  although  ihe  guardian 
his  own  purposes,  he  made  his  ar 
aiity  and  fairness  for  thirteen  y 
all  time;;,  for  what  sum  lie  was 
his  sureties  were  perfectly  resp 
the  law,  and  abused  the  (rust  re 
ward's  money,  we  do  not  think  i 
fthould  exclude  him  from  the  ri 
As  ihe  sum  he  received  was  larg 
very  little  trouhle,  except  in  payi 
tennnce  and  education  of  his  war 
allowed  2J  per  eent.  on  the  receij 
cent,  on  his  annual  disbursetuen 
laid  down  l>y  the  Court  in  iheca 

E<|.,  -iao. 

Botli  parlies  excepted  to  ihe 
pliiinlilf's  exception  was  to  the 
the  report  of  the  referee,  Niis.  2 
heen  disposed  of  by  holding  then 
exeeptit)ns. 

The  defendant  excepted  to  the 
!.  Because  the  Court  decided 
not  entitled  to  u  trial  l>y  jury  u] 
the  re]M>rt  of  the  referee. 

2.  Because  it  decided  that  the 
Aske*  be  dismissed. 

3.  Because  it  decided  that  the 
sideration  the  interval  occurring 
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]|  rate  of  7  per  cent,  per  annti 
liat  could  have  been  reali?^ 
■eport,  be  i^triukeii  out. 
that  all  the  other  excefXioi 
the  referee  nhnulil  be  overr 
e  tindii)gs  of  fads,  and  cone 
the  plaiutiH'  excepted,"  Tl 
I  by  the  defendant  to  the  jm 
;nl8  the  very  serious  and  i 
nmpulsory  reference,  tlie  pai 
les  of  fact  raised  by  exceptii 
I  by  a  jury.  Though  it  m: 
ipen  question,  it  is  at  least  a 
,  as  to  require  a  definite  sohi 
which  the  tieetions  of  The  ' 
to  refer  cases  to  referees,  was 
,  and  there  Chief  Justice  I 
i,  "  the  parties  to  a  case  refei 
issues  raised  by  exceptions 
ed  by  a  jury."  This  view  ii 
Judge,  in  bis  dissenting  0| 
.  C,  .32;  and  the  Court  in 
81  N.  C,  66,  and  Grant  v. 
imates  an  inclination  to  sii 
nzif,  since  the  amendment  to 
|8.  In  Green  v.  Canlleben 
'own,  Ibid.,  3'i,  it  was  held 
ve  all  such  issues  tried  by  a 
in  both  of  these  cases,  was 
,  Art.  4,  513,  declares,  "lu 
t,  the  parties  may  waive  th( 
by  a  jury,  in  which  case  th 
le  force  and  effect  of  a  vert 
ons  constniction  of  this  seoti 
:red  from  the  Acts  of  the  L> 
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upou  the  subject,  passetl  some  time  a 
Coiistitutiou. 

In  C.  C.  P.,  §221,  Tlie  Cwle,  §393, 
filled  what  is  an  JHSiie  of  fact,  to-wii,  " 
allegation  in  tJie  complaint,  coninivert 
issue  upon  new  matter  in  the  answer,  c 
or  an  issue  upon  new  matter  in  the  re]i 
\u  joined  therein."  It  will  I w  seen  fr< 
ture  of  1868,  many  of  the  members  o: 
bersof  the  Conventitin  whieli  adopted 
same  year,  considered  issues  of  fact,  I' 
raised  by  the  pleutlio^s.  By  0.  C.  I 
§398,  these  issuer  of  fact  must  be  trieil 
by  jury  be  waivi-d,  or  a  reference  he  or 

By  §244,  C.  C.  P.,  The  Code,  §420. 
in  the  aclhn,  whether  of  fact  or  law,  n 
written  consent  of  the  parlie.s,"  &0.  T 
and  as  it  i»  by  conf^ent,  it  has  l>een  hel< 
trial  of  all  the  issues  in  tlie  aclimi;  ll 
isguea  rained  by  Uie  pleadinijH. 

By  §245,  0.  C.  P.,  The  Code,  §421, 
compulsory  reference  in  certain  cases  tl 
expi-essly  provided  that  the  compulson 
tioD,  "  shall  not  deprive  either  party  ol 
issues  of  faet  arising  on  ike  pleadings." 
when  questions  of  fact  arise  uf>on  mi 
think  this  upplies  to  facts  arisiog  on 
report.  If  the  reference  is  by  cousen 
right  to  a  trial  by  jury,  and  the  releree 
whole  case  npon  the  law  and  facts  vaii 
if  it  is  compulsory,  the  parties  waive  n 
tle<l  to  a  trial  by  jury,  a.i  if  no  refen 
when  there  is  no  reference,  the  trial 
confined  to  such  issues  as  are  raised  by 

We  are  of  oj>iuion  such  was  the  ii 
the  Constitution  of  1868. 
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lion  upon  the  sec'tioD  of 
ipen  a  wide  doDf  to  prol 
*nded  with  Liinfusinn  and 
1  it  was  the  polity  of  tht 
i  whatever  objwtion  may 
lion  of  the  Ooimiiiiitiou  c 

intimated  in  the  cuae  of 
on,  81  N.C.,56,  by  theai 
lit.  4,  §8.     Ourcimdusid 

of  the  Court  l>eliiw  to 
raised  by  his  exceplii'ns  t 

jy  the  defendaiil,  was  to  t 
iidant's  i-ouiiter  demand  t 
edness  to  him.     Strictly, 

aguiust  the  plaiuiiif,  bew 

droit,  and  it  iiaa  l>et'n  \ 
lual  delil,  cannot  in  such 
iH,  83  N.C.,  176; //o/W«t( 
■  83  N.  C,  270. 
the  defeudant,  that  the  | 
im  for  money  hianed  her 
other  means',  wherewith  I 
her  share  of  the  money 
endiint  in  thiKac-Mon,  as  a 

plaintiff  denle^i  the  delii 
lat  if  she  is  indebted  to  i 
'.'Statute  of  limitations. 
aised  by  tlie  pleadings,  i 
Liry,  nol  upon  the  ground 

hut  a  rdiiiuei-  in  the  ualii 
le  e(|nitalile  principle,  thti 
;jiee  to  allow  the  plaiulil 
of  money  from  the  defei 
terested,  without  havini; 


rliatever  it  may  i>e,  sub 

Etbiislied.     Adams  Eq., 

26. 

lis  exception,  we  thini 

stistaiued,  and  ihe  defi; 

by  a  jury,  and  if  fui 
;tit  so  foutnl,  deducted 
»t  in  the  recovery  fron 
ir  opinion  is  there  wi 
iiled;  and  that  the  ca.«e 
ake  cunnly,  to  the  end 
> a  jury: 

U  Ihe  plaintiff-  indel: 
)4.90,  or  auy  part  then 

Is  the  same  or  any  [i 
atious — and  if  only  a  | 

Has  the  plaintiff  any 
to  the  defendant  Askew 
is  aclinii? 

id  further,  that  af'ier  t 
:nnitte<l,  that  an  auiut 
[let'endani  to  the  plai 
•f,  ill  accordant  witli 
le  Superior  Court    tna< 

lit  of  ihe  interest  of 
due  by  the  defendant. 
■  of  the  defendant,  tliei 
may  ln'  diflurted  from 
le  Clerk  of  ihis  Court 
-lis  in  both  a]>peals, and 
tiff  and  her-^uretie,"  on 


PPEAL. 

in   ih*.'  fiiR'gdiiig  oase,  :iii<l 

agr<'<K)  tliHt  ihe  siiiiHiKiijv, 
iif.'s,  tlie  order  of  rcfereuce, 
he  eviilcnce,  ihe  (lef(;ti(lnn('s 
tiiid  det'eDduiit's  except iotin 
scasennnpiieH]  for  Supreme 

vt  have  deem wl  it  advisable 
?  upim  the  exceptions  of  (he 
plaintiff^,  iiiir  deteimiiiatinn 
t  in  that  cuse,  must  l>c  takeu 
ipoi)  those  ex<!eptiotis  on  thiH 
le  of  tliem. 
groiiiKt  and  for  as  liki'  pur- 

ain  the  aggregate  amoujit  of 
St  be  judgment  anainst  the 
ippeal,  for  one  half  of  said 
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Civil,  ACTION,  tried  Iwfore  j 
84,  of  the  Superior  Court  »('  I 
Tlioiv  was  a  verdim  and  jiid^ 
i'etidanis  appealed. 
There  was  no  statement  of  tht 
I'  transi-ript  of  ilie  n'C()rd  wh' 
il  iu  titiswer  to  a  writ  of  certii 
idge  made  return  that  the  not( 
^re  hist,  and  that  he  hud  no  re< 

■  k  plaee  on  the  triul,  and  coul 
ihiHit  the  lost  notes. 

L'pon  thin  return  to  the  cfi(>on 
lurt  for  a  new  trial. 

Mr.  T.  N.  Hill,  for  the  plalnti 
Mr.    \V.  H.  Day,  f.>r  the  defeii 

Mkrkimon,  J.  The  ap]<ellai 
ion  appeal  for  thiw  Court,  the  en 
lendmeiits  and  objections  the 
the  trial  was  tiolilicd  of  MUch 
Itle  the  ease  npon  appeal  aeeon 
|iers  and  his  notes  of  the  trial 
ise.  The  papers  and  notes  of 
le  casi-  has  nnt  liceii  settled,  and 
t  them,  l)e  has  not,  and  eanno 
I'cssary  lo  enable  him  to  selth 

■  the  parties,  or  either  of  (hem, 
II  nd. 

It  most  be  taken  that  the  <iat'.. 
settle  iheciisL'  upon  appeal,  can 
niiot  settle  it  for  the  hiek  of  sii 
s  been  reasonably  diligent  in  h 
ion  its  m<-ritK,  and  is  unable  It 
.'  oiiidit  nrit.  therefore,  to  iJuffe 
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III  t.  The  Suootinq  Clcb. 

t  a  new  trial,  and  thi^  will  be  done,  later 
119;  Snti'la-a  v.  A'orm,  82  N.  0.,  243. 
a|ipelleeH  suggested  tliat  ibe  lost  trial  pa- 
,  at*  ulluweil  by  the  The  Code  8600,  and 
settled,  as  the  Judge  who  presided  at  the 
id  indeed,  he  might  do  so,  if  be  were  uow 
igbl  be  »i>,  bui  lor  the  iniportaDt  fact,  tbat 
I  be  («niiot  settle  tbe  ease  without  his  notes 
'idence.  It  does  not  appear  that  the  par- 
facts  and  the  grounils  of  excejitious  taken 
lal. 

tice  may.lw  fairly  done,  tbe  appellaut  be- 
iv  trial  must  be  granted.  Let  this  opinioD 
;rior  Court  according  to  law. 

Venire  de  novo. 


■iB.  v.THE  CURRITUCK  SHOOTING  CH'B, 

il.—Stutanetd  of  the  Vase. 


irl,  UDleM  >  judgment  bw  I>eeii  eat«red.    So.  where 

a  oplnlou  tbat  the  pliiiutlff  ucmlil  nut  recover,  Bad 

E  found  [or  tbe  deteaditil,  but  estered  iiii  Judgnieot, 

QtvrtBiQetl. 

will  remand  the  retord,  Id  order  tbat  the  Judgment 


the  recovery  of  land,  tried  before  Shep- 
iry,  at  Fall  Term,  18H0,  of  ihe  Superior 
County. 
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Bauk  c  Tbg  Sduotini 

His  Honor  rfirecled  a  verdict  for  t 
ent-c,  and  the  plaintifTs  appealed. 
Th(!  J'airts  appear  fully  in  the  opinio 

No  couDRfl  for  the  plaintiffs. 

Mr.  John  Galling  for  the  deferidan 

Merrimun,  J.  Upon  examination 
n  the  trial,  "at  the  close  of  the  ev 
lie  opinion  that  the  plaintiff  could  not 
->  bp  found  in  the  negative."  There 
rial,  which  was  ilenied.  It  seems  pro 
[)at  a  final  judgment  itliould  l>f!  entere 
nts,  but  none  appears.  The  piaintif 
hows,  from  the  order  denying  the  rao 
bvious  that  an  appeal  did  not  lie  fron 

As  we  t-an  see  that  it  was  proliahl 
idgment  should  lie  entered,  which  wai 
fe  deem  it  proper  to  remand  thecsise, 
lent  may  be  enlered. 

As  the  appeal  mav  come  liefoi-e  us 
use  Seidell  upon  ap|)eal  is  r>bnoxions 
rrors  are  formally  assigned,  nm-  does 
FTtainty,  if  ai  all,  upon  what  groum 
iructiiins  to  the  jury.  There  was  mo 
nd  oral.  Its  ap|>ltcation  and  bearing 
o  the  same  appear  from  its  uatnre  and 
inst  )>e  ii.ssigned  with  sucli  precision 
linly  see  them,  and  appiv  the  law. 
/ill  he  affirmed. 

Ijet  the  case  be  remiinde<l.      It  is  so 
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lit  in  person  or  by  (.'ounsei.  Such  an  en 
jient  waiver  in  writing  of  a  strict  ani 
'ruber  v.  RaU  Roud  Co.,  92  N.  C,  1. 

And  for  the  like  reason,  the  secoud  gr 
:  f-eems  that  ihe  jodgment  appealed  fror 
I  after  ihe  term,  and  about  the  4th  of  De' 
>  taken  that  this  wa»4  by  oosent,  and  the 
mt,  allowed  the  undertaking,  without  reg 
'  tiling  it,  to  be  tiled. 

This  case  is  ditTeitnt  from  that  of  State 
2\.  Ill  that  L-ase,  the  entry  held  to  be 
^  the  Clerk  of  ihe  Court.  Here  the  Juii 
as  tiled,  and  hence  (he  presuiiijition  of  v 

The  motion  to  diiioiiss  the  appeal  can 
ise  must  siand  for  argument  U{>on  the  m< 
Bxt  (erru. 


IIIKAM  (JBEGOKY  v.  A.  J.  F 
Appeul — Statement  of  the 

'hi-re,  ii|)on  the  wbolc  cvicleiite,  the  Court  inHioatei 
cnver,  ami  lu  ilefereuce  to  «uch  oplulou  be  eubm 
It  the  evidence  U  v.jlumiuuiw  and  cnmplicateil.  1 
la  tbc  slatumeiit  at  the  cadi:,  the  relikUous  wbk 
bears  to  another,  and  where  he  iiisistn  that  one 
npeelal  elTert,  the  view  oonteuded  tiir  by  bliii  «1 

IbU  Court  will  urlirin  Lh..  jiid(t!iierit. 

ClVli.  ACrti>N  lieuni  before  Shepherd, 
i'all  Term,  1885,  of  ihe  Superior  Court  ( 
The  plaintiff  appealed. 


u]>on  which  the  e 


r  the  plainlifT. 
,  for  the  «l» 

Vhen  thU  • 
the  ajipell 

nfi>rriied  ui 
^tioiis  iif  le 
lal  errors 
)  uiidertakt 

the  i^ase  et 
i  mated  tha 
inlimation 
No  alleg 
rn>r  a|i{>ea 
iich  docum 
d  applicati' 

I  a  rifely  to 
ts  of  the  < 
it  ill  it!4  |ir 
ision  and 
■mally,  or 
certainty. 

intimutes 
itifT  oinDol 
D  of  tlie  ( 
iimpic,  acid 
itifficieiit  to 
I  a  c-ase,  if 

it  is  dilFen 
s  and  com 
tit  out  the 


tr,  when  t^ 
mt  a  parlicL 
Ihe  view  c» 
enioil  by  th 
pcisiim  of  I 
record. 
if  the  appe 
lere  be  auy 
rnied.  All 
1  this  caf>e, 
ver,  the  apj 
inder  a  looii 
s  a  ma-ss  ii 
■art  or  con 
:o  it,  we  de< 
n  make  the 
case  must  I 
necessary  ; 


.  BROOKS,  et 

Clerk  to  thi 

takeu  from  n  < 
1  seoil  up  to  th 
!te  passed  ou  1 


:eding  hea 
Fall   Terra 
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assigiieH  informally,  appear  sulticienth 
us  to  pass  U|M>n  their  merits. 

Regularly,  when  au  appeal  is  take 
Clerk,  artiiigaRHiid  for  the  Court,  to  ih 
"prepare  a  statement  of  the  caae,  ot 
apjieal,"  and  sign  the  same.  Tliis  atai 
material  fa«'ts,  copies  of  net^ssary  pap 
themselves,  t"  the  end  the  Judge  mav 
Clerk  appealed  from  upnn  its  full  meric; 
Upon  appeal  from  the  decision  of  the 
Court,  there  should  be  a  statement  of 
other  cases.     The  Code,  §2.56. 

Bnt  when  the  grounds  of  error  apjw 
the  record  itself  in  terms  or  bv  nece 
such  statement  upon  appeal,  the  Cou 
upon  their  merits.  Slate  v.  Crook, 
there  cited  ;  Utate  v.  Byrd,  93  N.  C.  6 

It  appeal^  by  necessary  inference,  th 
ment  was  before  the  Clerk,  and  cmsidi 
his  judgment  in  part  upon  it,  and  it  1 
was  considered  and  construed  by  the  .1 
him.  The  informal  exceptions  to  the 
the  decision  rif  the  .Judge,  ap[>earing 
plain  implication,  that  the  appellants  d 
constniclion  placed  upon  the  ante-nu| 
The  agreement  is  sent  up  as  part  of  th 
in  the  orderly  manner  and  connection  ii 
but  stiti  in  such  way  as  that  this  Cou 
connection,  with  sufficient  dtstinotnens 
questions  in  respect  to  it,  intendeil  to  \m 
It  is  not  suggested  that  I  he  copy  of  the 
one  of  the  original  passed  upon  by  th« 
must  be  takeu  as  snoh,  and  treated  a 
proper  place,  in  connection  with  the  er 
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Kicks  c  Pulluh. 

,  tilt;  re  jure,  entitled  to  tiave  thttir  Diutiou 
for  the  causes  ntateil,  allowed.  The  wise 
-mined  upon  Hie  gruuud?  of  error  an  they 
aed  in  the  reeurd.  To  ihia  eixl  it  will  lie 
>r  argument  at  the  uext  term.     It  is  eto 

Motiuu  denied. 


SKS  r.  W.  ,1.  PULUAM,  Tni8l«e,  et.  sis. 

■Wonis  of  Inheritance — Conidruction — 
Warranty  in  Fee. 

urpose  o(  a  deed  to  paae  a  tee,  the  Court  will  pflect- 

u  do  BO  by  any  reaeouable  iuterpretutlou. 

U,  thealmtir  tbeCnurtlstuglveeEect  tiitbeiDtea- 

o  do  eo,  tt  may  traoipose  words  and  clauses  of  Ibe 

josltion,  biiweser,  musl  be  reagonable,  and  render 

ialet«Dt  and  give  sflvet  to  tbe  obvloua  Idleut. 

ity  1b  lnt«rjecled  betweeo  the  words  of  couvejHnte 

le  title  conveyed  as  well  an  tbe  warraoty.  and  b  fee- 
<B;Slell\:  SUrAam,  87  N.  4J.,  ad,  vlled  and  approved). 

2cover  land,  tried  before  Chnnor,  Judge, 
'  the  Superior  Court  of  JJash  county. 
of  tiile  produced  by  the  plaintiff,  was  a 
i  13tli  day  of  February,  1843,  purporting 
R.  H.  Ricks  lo  him,  in  pursuance  of  a 
der  an  execution  in  the  SheriiF's   handti 

:hat  deed,  and  before  the  execution  under 
le  created  any  lien  upon  the  land  in  ques- 
iicks  conveyed  the  same  land  to  John  E. 


IX  THE  SUPREM 


LiiKlwy,  Trnslw,  &<:,  l>v  liis  lii'wl,  1 
art- >is  follows: 

"Till-  iiKleiitiiri',  made  aixl  entc 
F.bniaiy,  ISJiS,  hy  an.1  Iwiweon  Rul 
of  Niiaii,  anil  Statu  i.f  Xoi-tl.  Otni 
John  E.  Liridscy,  of  the  o. .1111  ty  iniH 
[Kirt:  \Vitiies-^?th,  thiit  for  nri^l  in 
Ten  Hollnifi,  Iti  me,  iIip  saiH  Riiffin  H 
saki  Jiihii  E.  LiiiHscy,  tUv  rir(-i|it  * 
edgwl,  liiive  bargaineil  and  sold  iiiiti 
foilowiiit;  iiaitieii  projHrly,  lo-wil  : 
whereon  I  now  live,  cnniposid  of 
lands  of  DiL-keTwin  Rii-ks,  Maithen 
and  othei-s,  eaid  to  oontHin  410  acrw 
Gandyland,  adjoiningthe  lands  of  \ 
John  Rarncs  and  others,  said  to  con 
Also  all  of  my  slock  of  «ittle,  shee| 
all  my  hnnsohold  and  kitchen  tiiri 
goods  an<l  chattels  of  every  dcseriptii 
iiig  negro  slaves,  to-wit :  John,  Mini 
right  and  title  of  the  aforesaid  pn»|)e 
defend  nnto  him,  the  said  John  E.  L 
forever.  In  lestimony  whereof  I  \ 
and  seal  this  day  and  year  first  :thov< 
R 

Witne.-*  :  John  H.  Xivk. 

Nevertheless  the  above  deed  of  sa 
ing  pur|)o.-«s,  to-wit :  "I,  the  said  Ri 
indebted  to  Samuel  W.  W.  Viek.  in 
&c.,  Ac.  "Now  if  the  said  Rnffin  I 
pay  and  satisfy  all  of  the  aforesai 
interest,  and  all  such  necessary  expen 
about  this  instrument,  on  or  before  ti 
then  this  instrnment  to  be  niitl  and 
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.  Liiidsey  i^*  fully  authorizt-d  and  friigiowtieil  l«  lake 
is  urul  cuMiidy,  all  of  tht^  al'i-n-said  nu'iitionrd  prop- 
thereol'  as  will  ])ayand  saiisf'y  nil  of  ihe  williin 
,  and  sell  the  simie  for  (rasli,  after  giviiij;  twenty 
advertisement  at  three  pnblio  [ila(«s  iu  the 
at  the  house  uf  the  said  Rulfin  H.  Kicks  ;  »iid 
ig  fn>ni  such  sale,  first  to  pay  and  satisfy  the 
1  claims,  in  the  order  iis  ihcy  are  .stated,  anri  the 
iver  to  the  said    Rutfiii    H.  Ricks,   his  oi-der  or 

thereof,  we,  the  said  Ruffin  H.  Ricks  mid  John 
)  hereunto  set  our  hands  and  seals  this  the  day 
>ve  written." 

Ruffin  H.  Rrks.  (Swd). 

John  K.  Linrsky,  Trustee,  (Stiil|. 


le  said  John  E.  Liiidsey  e.xtvnted  a  deed  for  the 
lennett  Barnes,  and  the  following  is  a  cojiy  of 
>f  as  are  material  here:  "This  itideninre  made 
Novemlier,  A.  D.  1841,  between  John  E.  I.ind- 
luty,  and  Slate  of  North  Camlina,  of  the  one 
t  Barnes,  of  the  county  anil  Stale  aforesiiid,  wit- 
)r  and  in  consideralioo  of  the  sum  of  two  huu- 
lim,  the  said  Jno.  E.  Lindsey,  in  hand  |>aid,  the 
is  hereby  acknowledged,  have  bargained  and  sold 
Bennelt  Barnes,  by  virtue  of  a  dted  of  tnist 
ty  Ruffin  H,  Rieks,  for  certain  purposes  therein 
he  8th  day  of  April,  1841,  a  certain  tract  or 
omposed  of  several  traits,  which  was  sold  on  the 
I  aforesaid,  to  the  highest  bidder  for  cash,  at  the 
iHin  H.  Ricks,  at  which  sale  the  aforesaid  Ben- 
me  the  last  and  highest  bidder  al  the  snin  of  two 
for  the  said  land  and  tenements,  &c." 
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KiCKH  e.    PULLI 


"Tohaveaudl'ih'ild  iliesaid  laoda 
from  all  encumhranct«  made,  had  *» 
procurement ;  tiiid  I'nrther,  I  do  wan 
right  and  title  ft'  the  aforesaid  land 
said  Bennett  Barnes,  hi»  heirs,  exe 
aaeigns  forever,  so  far  as  the  said  Rul 
to  the  name  at  the  lime  of  executing 
time  of  selling  the  same  under  the  st 

"In  testin)oiiy  whereof  I  liave  hen 
tliis  day  and  date  above  written." 

J.  E.  Lit 
Sigued,  sealed  and  delivered  in  presei 

Attest:  Byn.  B.  Tunnki,!,. 
John  Thokpe." 

The  defendants  claimed  title  uiic 
mesne  (X>nveynnce8, 

The  facts  of  the  case  settled  npon 
forth  here,  are  as  follows: 

"  J.  E.  Lindsey  died  August  ^Ist,  1 
Spring  Term,  1884. 

"The  plaintiff  InKiala  that  only  a  11 
frotu  Ruffin  H.  Ricrks  to  J.  E.  Lin 
Benutitt  Barnes,  words  of  inheritance 
raiity  in  sai<l  deeds,  and  that  on  th 
the  fee  simple  belonged  to  the  plainti 
Sheriff. 

"  The  defendant  insists  by  proper 
tioL  of  word  "heirs,"  a  fee  simple  w 
Ricks  to  J.  E.  l.indsey,  and  by  Lind: 
that  words  of  inheritanw  wereurnitte 
niao. 

"  It  was  agreed  that  if  his  Honor  » 
favor  of  plaintiff,  that  he  should  giv' 
sioD  of  the  land  and  for  one  hundred 
and  the  costs. 
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RiCRR  v.  Pdlliam. 


r  Iteing  of  opinion,  upon  inspeirtioii  of  the  deeds  put 
I  WHS  the  intention  of  the  partiet  to  convey  a 
deeds,  and  also  timt  a  fee  simpk-  passed  )>y  the 
i.  Ricks  (o  J.  E.  Lindsey,  rendered  judgment 
ff  for  oo«ts." 
iving  excepted,  appt-aled  to  this  Court. 

lunay,  for  the  plaintiff. 

Bu/in  and  Jacob  Battle,  for  the  deteiidaut. 

(after  slating  the  facts).  We  are  of  opinion 
ds  in  question  umlaiued  wonis  of  iiilierirance 
sed,  and  that  they  each  pas.sed  the  fee  simple. 
I  from  their  purpose,  s<.-ope  aud  terms,  ulihough 
<ed,  that  the  parties  to  them  respectively,  in- 
B  fee.  And  if  the  Conrt  can  give  iheni  any 
etiition  that  will  effeotuate  this  purpose,  it  must 
istriK^ion  of  Nuch  insiruments,  the  aim  of  the 
feet  to  the  intention  of  the  parties.  It  seeks 
ith  this  view,  it  will  have  regard  to  the  whole 
.)t  simply  the  orderly  parts ;  it  may,  and  onght, 
tose  words,  clanses  and  sentence.-',  and  some- 
(•■nwH  not  in  jnxtaposition.  Siii-h  traiispusi- 
-t  be  reasonable,  renilcr  the  whole  instrument 
ve  efli'Ct  to  the  obvious  intent.  Siaffnrd  v. 
iil ;  BnKime's  Legal  Maxims,  445. 
)re  uw  are  very  confuseil  in  their  provisions, 
purpose  of  each  is  plain,  their  several  parts  are 
rly  and  obscure.  It  wa.s  conceded  on  the  argu- 
ere  ill  drawn,  informal  and  not  juincinated  at 
oun  is  left  much  nt  large  to  decipher  the  mean- 
learing  of  their  constituent  parts, 
rst  mentioned  :     The  warranty  clause  is  inter- 

operative  words  of  (conveyance  ami  the  wonla 
^he  latter  were  inten<led  to  apply  and  refer  to, 
tnneclion   with,  the  words  of  conveyance,  and 
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fix  the  qiiaiitiiy  of  the  title  wmveyeil,  s 
warranty — otherwise,  they  wmild  l>e 
8urpiu9aj;e.  Why  warrant  the  title  to  thi 
ed  that  only  a  life  esluie  t^hould  [kxsh  hy  tl 
the  heircoiiid  have  no  estate — iheiv  woiil 
But  treatin)^  llie  words  uf  iiiherttance  a.t 
the  estate  i-onveyed,  they  wiiuhl  have  i 
ftuce,  and  leniler  the  ciinveyiiig  clause 
chiiise  of  warranty,  eimsistent,  and  effei^ 
inleipreled,  the  clauses  referred  to  musi  I 
written  in  the  projii-r  connection,  thus,  " 
unto  him,  the  said  Lindsey  the  followii 
*•*****,  nnto  him  the  sa; 
heirs  anil  assigns  forever,  the  right  am 
prupcrly  I  do  warrant  and  forever  deft 
John  K.  Lindsey  his  lieirn  and  assigns  f< 

And  for  like  reason,  the  wwind  deed  ui 
as  if  written  in  the  proper  connection,  t 
hold  t)ie  said  lands  and  premises  *  * 
Bennett  Barnes,  his  heir.^  Ac.,  •  *  = 
warrant  and  forever  defend,  the  right  ui 
land  and  premises,  to  him  the  said  Bennel 

It  seems  lo  ns  that  siieli  tnti-rpretalion 
renders  material  parts  of  each  deed  ref* 
each  other,  while  it  gives  jiist  effect  to  the 
tie-s  lo  each. 

What  we  have  said,  is  in  eH'ect  siistain< 
cases  decided  hy  this  Court,  We  cite  on 
ham,  87  N.  C,  02,  in  which  several  oti 
commented   upon. 

The  judgment  must  he  affirmed. 

No  error. 

Mr.  Justice  Ashe  dissented  from  the  d 
the  ground  that  it  is  not  supporle<l    by  t 


Barham,  87  N.  C,  fi2. 
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Gkant  v.  HDoau. 


.  W.  H.  HUfiHES,  ! 


iIh  of  Exu-uioi-H — fJrideuce. — Skitnlr  r>/ 
LiwUatioris. 

rountel  that  tbp  Jad^p  In  tbp  Court  liclnn- nileht  de- 
,  adiiili'MonH,  and  lii»peclii>ii  of  uu  account  iiirertd  in 
plaJiitllT  wu<  erilitled  to  Jud^nieDt,  /(  inu  hild  in 
me  St  a  "case  atireeil.  " 

orimi  facie  evldeiite  of  correctuesa.  They  may  be 
(  kiu,  or  Buj  oilier  pemon  [nterK&led  in  [hi"  uslale. 

;htlocoroi>el  asWtli-iiient  o(  thi-i>»tale  of  uu  tuti^stai^ 
mlstrntbr.  the  adiniiilxlrltor  Ixa  tniKtrt!  <if  an  express 
I  liiDitatJuns  diieK  iiol  apply. 

uii  by  the  vext  u'  kin.  bnt  the  answer  was  va^iie  and 
d  unnutl  a  fat-lory  BtnteiiieritK  In  reganl  lo  the  udmlniB- 

lialgtrattoD  account. 

Ec].,  107  ;  Ihillii  v.  Foard,  tW  N,  C,  JIU  :  l':i"rrritg  v. 
w/dt  V.  Williamttm,  91  N.  C,  M;  Falh  v,  T<.ininct,  2 
Hawkt.  41-2  ;  litlj/  1 .  ilaniiaii.  1  Dev.  Kq.  1H1  ;  /tfy  v. 
'.  CoHiietl,  86  N.  C.  IBI :  cltcil  aud  approved). 

d  Iwfiire  Graven,  Judge,  at  S|niiig  Terra, 
Ciiurt  of  Northampton  coimiy. 
lemotKh  of  July.  l«6l,  Jnhn  M.  Calvert, 
rthainptiiii,  ilk'd  iiile^tule  iti  ihat  iroiinty, 
if  September  (if  thut  jt-ar,  ^»iiiiiii-l  C'aUert 
nl  qualified  a!4  admiiiiHirHtor  itf  liis  eMlatv, 
lereof. 

1  Culvert,  of  the  same  i-uuiity,  died  tliereiii, 
i  was  ut  first  supposed,  intestate,  and  (he 
ghiv,  wa-^  appiiinted  adiiiini^irator  of  his 
however,   it  was  <lis<r(ivered    tlint    he  left  a 
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ill,  which  wasduly  proven,  and  the  di' 
twntiir  iherftif, 

BelViie  the  beginning  of  thi;'  action,  t 
I  mill  duly  qualified  as  adininiHtrat<)r 
Kive  named  John  M.  Calvert,  on  the 
*8I. 

Thii-  ai-tioii  wmk  Itruught  on  the  28th 
I  <!oinpel  an  acf-oniii  and  selllement  of  t 
'  the  |ilaintiff,  that  came,  or  ought  to  h 

Satnnel  Calvert,  hi«  administrator, 
ill,  the  defendant  is  exec^ittir,  and  t( 
lonty  Oi  may  be  aseertjiined  to  l)e  due  ( 

The  defendant,  in  his  annwer,  adiDiti 
id  pleads  matter  of  defeii<«  as  followt! 

"  And  for  a  further  defence  to  said  ac 
lei-elo,  the  defendant  says  th<i(  hia  te 
ulvert,  has  fully  administered  the  said 
en,  which  came  into  his  handw.  That 
le  assets  beloDginj;  to  said  estate  that 
i  has  paid  all  of  the  debts  due  by  s 
lid  over  the  balance  in  his  liands  to 
I  receive  the  siinie,  to-wit ;  the  wid 
:id  John  M.  Calvert;  that  he  has  filcil 
palings  with  said  estate  in  the  Prolw 
in  <r<i«ntj',  on  the  first  day  of  June, 
rinchers,  and  also  the  amounts  advano 
ith  the  vou<fhers  fnr  the  same;  that 
(amined  and  ajiproved  by  N.  R.    Oii 

orthanipton  county,  and  entered  of  rei 
le  said  vouchers  filed  therein,  on  said 
lal  the  same  was  in  all  ivspecls  full  at 
I  said  final  acinmnting,  there  was  a  I 
lie  saiil  e-taie  of  ?7,528.24,  which  U>l 
te  widow  and  the  two  childi-en  of  sai<] 
?in<;  his  I'lily  heirs;  that  a  lai^e  portii 


IN  THE  SUPRl 


'This  action  was  not  commer 
se  "f  action  accriietl,  and  the  ' 
iitf  of  limitationH." 
To  this  part  of  the  answer,  the 
'The  plaintifT,  replying  t"  the 
'»  answer,  says : 
'1.  That  the  facts  Bet  out  in  all 
1  except  so  much  thereof,  as  si 
t  (lid,  afUT  said  so-called  fit 
™iit  of  said  e,-.tatf  ;  and  the  j» 
time  said  final  acL-ouiit  purporl 
le  1st,  ]«74,  tlie  widow  of  J. 
I  tieen  dead  for  a  long  time, 
I  no  administration  was  ever  1 
vert,  one  of  the  children  of 
lire  said  uu'onnt  purports  In  hu 
Lion  u^s  laken  uul  upon  llie  esi 
?r  (he  death  of  defeuilant's  tesi 
child  of  said  John  M.  C'alveri 
linor  under  thi-  age  of  twenty- 
[>unt  purports  to  have  l>fen  i 
twenty-one   yeais  ni   the  tiuu 

[t  was  admitted  that  the  wii 
May,  1872;  that  Matt  Calve 
reh,  1874;  lliat  E.  V.  Oalvei 
lore),  was  Iwmi  July  6tli,  18(i( 
r  heeii  taken  out  upon  ihe  « 
in  ihr  estateof  Matt.  Calvert,  I 
Ivert,  said  administration  W\uf 
cumber.  1881  ;  diat  plaintitf 
iU  ncii  upon  the  estate  of  Jo! 
nccmenl  of  (his  action  ;  that 
January,  1850  ;  and  that  the 
V.  Calvert  (now  Mrs.  L.  L.  A 
;ributces  of  John  M.  Calvert. 
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ill  bar  of  an  acomut,  tl 
le  Coiii't,  the  Hfx-Munt  tile 
uiie,  1874,  befoie  thePi 
-(K)u<!e()  by  [ilaiiilitf  ur  c 
liil  that  his  Honor  could 
tl  inspectlun  of  said  ac-c(i 
to  the  judgment  tieman 
1  agreed, 

aL'eount  was  a  liual  acct 
His  Honor  overruled  th 
^ave  judgment  tliat  tlie 
ed  for  in  his  complaint,! 
to  R.  O.  Bnrton,  Jr., 
in  M.  Calvert,  whieh  <a 
Is  of  Samuel  Calvert  as 
It  term  of  the  Court. 
rented,  appeided  Irotn  it 


I  Spier  M'liilaka;  for  ih 
and  ft.  B.  /V6;<'«,  for  tl 

ing  the  fai-ls).  It  mus 
I  the  Court  nhonld  tab 

defendant  as  u  bar  to  thi 
Unwed.  It  would  save 
lit  it  should  stm|i]y  de< 
titled  to  the  judgment 
:op  without    giving   an 

agreement  as  it  ap|)ears 
iccept  and  act  upon  the  n 
Ltird,  and  give  such  jud 
i  facts — as  the  law  migl 
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WB8  Dot  a  caw  where  the  parties 
— that  in,  to  waive  a  trial  by  jii 
should  fiod  the  issues  uf  fact  ai 
§§416,  417.  Pranticdlly,  the  [> 
its  juHgmeiit  "  a  ease  agreed,"  i 

The  defetidant  alleges  ae  mi 
the  action,  that  his  testator,  in 
the  estate  of  the  intestate  uf  tl 
account  of  his  dealings  with  sa 
Northampton  c(»mity,  ou  the  fi 
with  liis  vouchers,"  and  that 
approved  by  the  Juilge  of  Pr 
that  court,"  dfa;. 

The  account  thus  tite<l  and 
action,  nor  would  it  be  to  au 
indeed,  of  any  person  to  be  afi 
sive  as  Jo  any  person  interested 
law  as  it  prevaile<l  liefore  or  sin 
became  operative.  This  statu! 
such  account  by  the  (^lerk  of  i 
capacity  as  probate  officer,  "pr 
ness,"  It  was  an  ex  fiarle  state 
the  burden  of  proof  as  to  what 
have  occasion  to  question  its  c<i 
Dev.  Eq.,  167  ;  Heilig  v.  Foar 
Huffhea,  90  N.  C,  5.17  ;   7Vm/jJ 

The  Court  properly  held  that 
by  the  defendant,  <lid  imt  bai 
brought  upon  the  officiiil  l>on<l  ; 
the  defendant.  It  is  brought  t 
merit  of  the  estate  iif  the  intest 
in  his  life-time.  He  was  a  tru 
statute  of  limitation  did  notap 

Nor  could  the  defendant  avai 
of  lapse  of  time.     The  deraan< 
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uder  ibe  circiiinstaiices,  a  nta\e  demand, 
•egau  ill  September,  1861.  The  la|)9e  of 
iiDtil  the  first  day  of  January,  1S70,  must 
xi  by  tlif  statute.  (The  Code,  §137).  The 
Le  of  the  pluintitf  died  in  May,  1872,  and 
Iminisiraliuo  an  tu  her,  and,  thei-efore,  no 
herdiatribulivf  ^hareof  the  estate.  There 
'  next  of  kin,  a  son  and  a  daughter.  The 
■174,  and  ihere  was  no  adininisiralion  as  to 
ay  of  Dei-ember,  1881.  Tbe  <)aughter  did 
il  Ihe  26th  day  uf  July,  1881,  and  she 
;  she  <«me  of  age.  The  testator  of  the 
tl. 

egun  OD  the  28th  of  December,  1881,  the 
liotiff  qualified  as  administramr.  So  that 
alf  years  ran  against  the  widow  Id  her  liCe- 
and  a  half  years  against  the  son  while  he 
ist  the  daughter.  The  time  during  which 
ibie  of  suing  should  not  be  counted.  Ob- 
|iBe  of  time  should  not  be  allowed  lo  bar 
.  Torrance,  2  Hawks,  490  ;  FaUs  v.  Tor- 
2;  PeUy  v.  Hurmav,  1  Dev.  Eq.,  191; 
8 ;  Hodyeit  v.  Coundl,  86  N'.  C,  181. 
judgment  directing  an  acc-ount,  and  order- 
t  end,  was  well  warranted  by  what  appeared 
lilted  to  llie  Court.  Granting  that  the 
eHlalor  of  the  defendant,  as  administrator  of 
plaiuiitr,  was  prima  Jacif  evidence  of  its 
admitted,  an<l  othera  staled  in  the  answer, 
lat  the  estate  was  not  fully  administered, 
ed,  as  it  should  have  l>een,  and  as  the  law 
rt  of  the  answer  it  is  statetl,  that  lie  "  paid 
is  hands  to  the  wi<lowand  children"  of  his 
part  it  is  stated,  that  on  the  "final  account- 
laDce   ascertained  lo  be  due  said  estate  of 
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int  when  takeo,  will  ghow  that  the 

We  ilo  nut  mean  to  suggest  nther- 

at  from   what  appeared,  the  Court 

til  be  t»ken,  and  ordered  h  reference 

e  eud  that  further  proceedings  may 
ig  to  law,  let  this  opinion  be  rerti- 
It  is  so  ordered. 

Affirmed. 


.  JOS.  W.  Cl'THKELI,,  et  al. 

yri — Flendingn. 

DerpetuHl  ioJitDctloTi,  (be  pUiatlO  appears  to 
ta  «ut  a  prima  facit  caac.  and  tbe  defcDdaot 
tlone  ot  Ibe  cum  plain  I,  and  anawert  only  OD 
DptioD  gbould  be  continued  ta  tbe  bearing, 
nljr  allege  tbe  cause  nt  actlcia  or  defence,  and 
jurt  may,  «z  mtro  motu,  direct  tbem  tu  be  re- 

■.rriim  v.  Bray,  92  N.  C,  4S8,  oited»nd«p- 

Philipa,  Judge,  at  Chambers,  on 
"tion  to  coDtinue  a  restraining  order 
nring. 

action  is  to  obtain  perpetual  relief 
■  move<i  at  Chambers,  upon  notice, 
e  action,  until  the  hearing  upon  the 
the  motion,  th«  verified  complaint 
ts  thereto,  were  the  only  evidence 
■t  made  an  order,  of  which  the  fol- 


"  It  IK  oi^lered  and  a(ljii()ge<l 
liid  attorneys,  be  restrained  aoi 
;jectiti)^  the  plainlifT  fruni  so  n 
3ut  and  de»4Til)ed  in  iht  c<>ii]|tl 
allotted  to  Penelope  Turner; 
enjoined  fr<mi  ejecting  him  frn 
^thered  the  orop  raised  on  S]U< 

The  defendants  exne|ite<l  uric 
appear  in  the  opinion  of  the  C 

Mr.  R.  0.  Burton,  Jr.,  for  I 
Mr.  John  A.  Moore,  for  the 

Merrimu\,  J.  Fleadinpt! 
and  precision.  All  the  slater 
should  he  so  e;cact,  as  to  present 
or  griiiind  of  defence,  and  louv 
pleading.  This  is  essential  to 
tration  ()f  justice.  In  many 
uoniplainl  are  very  general,  Ic 
ciem  to  enahle  the  Court  to  see 
iillege  it.  In  such  cases,  the 
there  he  c round  fordemurrer,< 
more  definite  and  i«rtain,  and 
motv.  direct  this  to  l>edone.  Il 
to  tolemte  and  thus  encourage 

The  pleadings  in  this  case 
intereiicc  and  to  In-  gathi^rcd  f'r 
the  i^mplaint  and  iinswer.  Tl 
how  his  cause  of  action  arises, 
and  efF'ect,  he  alleges  tliat  Johi 
Halifax  ill  the  year  1859,  seiz 
question,  having  purchased  tht 
Whilaker,  and  that  the  same  il 
Bisters,  who  were  ilie  only  heiif 
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right  of  dower  of  his  surviving 
>wer  duly  a^rsigtied  lo  her,  wliich 
e  land;  that  afitrwardw,  in  18.S.J, 
Hayes,  a  mortgage  deed  ]mrp'irt- 
liiwer  land,  and  an  well  the  whule 
)t  of  S1 10  ;  that  tije  plaintifT  had, 
>n  an(\  had  pi)S-'-es-sion  of  all  ihe 
li  him  art  part  of  his  laniily  ;  tliut 
leil,  liy  pniper  action  for  tliut  pnr- 
eclosure  of  liis  lu.trtgage,  and  an 
that  at  the  sale  thereof  the  defend- 
that  tilt;  sale  Wiks  confirmed,  the 
ee<l  inaiie  by  the  commissioner  to 
May,  1885;  that  afterwards,  and 
ed  and  inature<)  his  crop,  planted 
lart  of  it  on  the  dowM-  land,  the 
Hissfssiou  to  issue  in  their  behalf, 
L'ct  the  widow,  and  put  them  lu 
jrayer  is  for  a  perpetual  iujuiiciion 
i  not  embraceii  by  the  dower,  and 

information  and  belief,  that  some 
d  John  P.  Turner,  dei^eii^ed,  did 
ker  the  land  in  question,  but  they 
I  belief,  that  the  deed  for  the  land 
r  the  death  of  Whitaker,  in  1879, 
the  latter's  papers,  and  his  niece 
ff,  and  he  had  it  proven  and  regif^ 
r  was  assigned  to  the  widow  as 
•raatiou,  that  she  had  pos'^ession  of 
ling  it  as  her  own,  and  having  the 
r  name,  for  more  than  teu  years  ; 
laintiff  had  charge  of  the  la«id  as 
for  taxation,  as  allegeil  by  them  ; 
[|ge  of  the  mortgage,  consented  to 


and  approved 
objecti'iti  tliertf 
ha\'v  hena  pinn 
tiflt'  liad  nuticv 

If  the  aileg 
eniitleil  to  relii 
only  the  life  < 
was  assigned  U 
part  of  it,  and 
mni'igngi'  deal 
plaiiititt'  was  i> 
the  land  wdk  n 
it,  or  final  pn 
of,  embraces  t 
plaintitf'  is  eiit 

Th.>  deCenda 
ofa.-tion.  Tl 
ter  ill  avoidaii 
made  on  infuri 

It  appears  n 
in  >rood  taitli, 
entitles  him  to 
that  portion  of 
sisters,  witlioui 
in  possession. 
It  was,  theref 
action,  and  nu 
Heili(/  V.   Stok 

A:^  to  the  cr 
unsatisfactory, 
sented  that  tht 
the  >ale.  If  s 
witliout  any  ( 
were  entitled  t 
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3D.  Any  question  in  this  respect  may 
:he  trial,  und  the  plaintiff  require<)  to 
[it  of  the  matter  may  then  appear. 
t  this  0))inioii  be  certified  to  the  Superior 
le  Court  may  proceed  in  the  action  &c- 
ordere<I. 


[ITH,  V.  R.  M.  NIM0CK8. 
tulings — Ev  idtnce. 


in  tbe  plesdln^e  may  be  used  as  evideuce  se&lDBt 
il  they  must  be  introduced  as  evideairc  at  the  pro- 
artj-  against  whom   thej- are  used  an  opportunitj 

irideuce.  So  much  of  tbe  pleadings  ought  to  be 
D«cesaary  to  ei:p1aiD  and  preseDt  the  iBsues. 
r  had  been  Sled,  upon  which  alone  the  Uitiiea  wer« 
'  the  plalQllft'a  counsel  to  read  and  comment  to 
wer,  which  had  not  been  Introduced  In  eviileaee. 
Omkv.  Mantitl.   89  N.  C.,Ki\  Brooktw  Brooki,  90 


before  MacRae,  Judge,  and  a  jury,  at 
»f    the    Sii|ierior    Court    of    JoHNSTON 

ht  tn  recover  damages  for  an  alleged 
[t  appears  from  the  case  settled  iipuD 

"III  the  course  of  his  argument  to  the 
isel  was  allowed  to  read  the  first  and 
le  defendant,  the  latter  objecting.  The 
ection  and  the  defendant  excepte<l, 

the  answer  referred  to  is  as  follows  : 
id  counterclaim 


"I.  That  the  plaintil 
this  action,  anil  la  now, 
huodred  dollars,   and 
transaclions  set  out  io  ti 
subject  of  this  action. 

"II.  Thai  l>efore  the 
wrongfully  and  uolawf 
belonging  to  the  defem 
made  by  W.  H.  Smith  J 
wningfully  and  uulawfi 
and  Mild  ihe  same,  and  c 
use,  and  thereby  became 
fiftt-en  hundred  dollars, 
by  the  plaintiff,  and  tha 
time  I'f  the  institution 
transadion  set  out  in  tl 
subject  of  this  action." 

The  following,  among 

let.  Did  thedefendaii 
out  probable  cause,  a<)  al 

There  was  a  verdict  i 
defendant  appealed. 

Mr.  C  M.  Busbee,  fo 
Mr.  Duncan  Rose,  foi 

Merkimon,  J.  (after 
missions  in  the  pleading 
the  |>arty  miikiug  them 
other  connection  or  ma 
tent  for  any  purpose,  on 
be  received  as  evidence 
pleading,  that  necessaril 
footing  different  from  m 
The  pleadings  ordinaril 


oiiiea  ne<*8«ary  to  uae  such  facta 
themselves  may  be  evidence  in 
S7  N.  C,  356  ;  Guy  v.  Mavnel, 
r,  90N.C.,  142. 
odiiced  on  the  trial,  at  the  proper 
lis  is  necessary  in  order  to  afford 
ly  by  it,  just  opportunity  to  ex- 
mijfht  \ie  able  to  show  that  the 
tide  by  iiiadvttrtence,  mistake  or 
lows  him  reasonable  and  orderly 
derates  undue  Hd<'aiitage.     State 

the  whole  leconl,  including  the 
sarily  in  evidence,  aud  may  be 
the  trial  of  issues  uf  fact.  The 
i  of,  and  it  is  its  province  to  act 
admissioDS  of  the  jurties,  and 
ar  ill  it,  acenrditi^  to  taw.  The 
ly,  i.s  to  act  upon  the  issues  of 
lurt.  Sii  ranch  of  the  pleadings 
t  connection,  under  the  direction 
■y  to  present  and  point  clearly, 
:,  but  not  for  the  purpose  of  evi- 
o  have  the  benefit  of  the  plead- 
im,  he  may,  if  the  r-arae  be  ctim- 
ted  alHJve,  and  only  in  that  nian- 

the  exercise  of  a  sonud  discre- 
ssion.s  in  them  as  evidence,  when 
r,  in  the  order  of  the  irial,  the 
ly  had  l)een  closed,  but  it  would 
?  party  to  be  aftixftcd  by  it  ad- 
d  in  respei:t  to  it.  Any  other 
y  contravene  e<"nml  fairness  and 


Ill  this  case,  there  were 
I,  and  the  Oiurt  allowe<l 
roduction  of  evidence  h 
jiiment  to  the  jury,  to  rf 
;  defendant  objecting.  E 
?8  not  apjiear.  But  it  co 
plaining  the  nature  of  ti 
iwer  read  wn«  a  simple 
ns  of  the  complaint,  ai 
im.  This  answer  was 
jwer,  in  which  the  («ui 
ed  its  place.  80  that  d 
intcr-claiui,  and  none  sik 
w  was  to  take  advaiiiagt 
n  ur  .statement  in  the  enu 
denoe.  It  may  be,  it  w 
that  the  defendant  had  tl 
ite's  warrant,  or  as  an  ii 
■  alii'^tions  of  the  wrap 
Lt  was  intended  to  serv 
iGCt  of  the  case  presented 

can  see  that  it  may  havi 
.'(■rsc  to  the  defendant, 
iwer   was  not  put  in  evit 

eoun.sel  had  no  right  to 
irse  of  his  argnmenl. 
There  are  many  orher  ej 
■y  techniL-al  grounds.  \\ 
m,  are  untenable,  and  it 
in. 

There  is  error.     The  del 
that  end,  let  this  opiniti 
is  so  ordered. 
Error, 
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■ui 

■.  Bbll.  ~ 

ELLA  R.  BELL. 

•Separate  Estate. 

B.  Uwsof  lKri--a.:b.  1B3, 

« 17  )  »  mar- 

jBUtv,  fur  bf^r  peranua]  L). 

euefll,  or  for 

did  so  in  terra*  or  by  utn 

essar;  [mpli- 

I  of  Ihe  bus- 

lo allow  ber  to  cbaree  1 

ier  .eparaW, 

whi.:b  iirovided  In  term^  ll 

bH  ii  should 

wblch  was  a 

er,  rentliiK  tht  landof  Ibe 

■  wife,  /(  ™« 

lo  ibe  nule  waf  a  Buftldd 

ut  aBwiitlu 

on  the  wife's  seiiarate  e«l 
V.  .Vuori-our,  ftl  S.  <.■  ,  la 

J,  .■lied  «ud 

?il    bflorc  Philijis,  Judge,  and 

Wabrkn  SiipiTiiir  Court, 
ver  ihe  value  of  a  note  iiuiler 

>er  next,   we  or  eitlier  of  ue 
,  or  ordtr,  seventy  ili'llars  for 
pnimisiiig   to   [ijiy  nut  ui'  my 
.  Murcli  14th,  1881. 
P.  H.  Bell,  (Seal.) 
Ella  K.  Bell,  (Seal.) 

!me  Hefendanr,  at  tlie  time  of 
i  in  posseasinn,  as  lier  Kejianitc 
^ing  ill  the  (Hiunlv  of  Warren, 
int,  and  that  the  note  »ue(l  on 
delivered  by  the  plaintiff  to 
■of  seveniy  dollars,  wliiehwa.s 
)rove  lier  own  sejiarate  estate, 
ote  should  be  adjudged  to  be 
I  that  the  same  might  he  sub- 


«al  or  personal  estate,  exocpt 
lie  stippifrl  of  her  family,  or 
er  to.  pay  her  debts  existing 
ten  consent  of  her  hii>'band, 
of  ]871-'2,  ch.  195,  §17.  A 
dad  the  power  to  cliai^e  her 
ler  ijersiin  or  estate,  provided 
'  Dece»>ary  implieiition.  The 
pt  ii|iOM  her  power  over  her 
l>y  re()iiiring  thf  eonsent  of 
I'tiim  niven  to  the  act  l>y  the 
man,  74  N.  C,  487,  and  we 
aarrow,  6ti    X.   C,    I2il,  are 

Lple  is  dearly  deducible,  that 
:o  contract  a  debt,  or  to  enter 
the  consent  of  her  husband, 
!e  with  it,  either  expressly  or 
>ut  of  the  nature  or  circum- 

was  for  her  l>enefit ;  and  that 
wiis  givcJi,   it  is  sufficient  to 
ith  her. 

or  submitting  to  the  jury  the 
le  feme  covert  is  for  her  |)er- 

her  separate  estate. 
,  the  question  of  benefit  waa 

found  as  a  fact  by  the  Court, 
waa  given,  was  bought  by  the 
used  by  a  lessee  or  ci'op)ier  on 
tr  the  purpose  we  take  it,  to 
ich  was  to  be  paid  to  the  hiis- 
le  farm  were  used  jointly  by 
1  by  ihcni  for  the  support  of 
case,  it  was  a  contract  for  her 
I  purchased  the  mule  herself, 
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aod  set  up  as  a  defence  to  aD  action  for  such  injury,  that  it  did  not  have  notice 
of  the  defect  in  its  machine. 

.  Where  in  an  action  for  damages  for  an  injury  caused  by  furnishing  a  servant 
with  defective  machinery,  the  complaint  alleges  that  the  defendant  carelessly 
and  negligently  furnished  a  defective  machine,  in  the  furnishing  of  which  the 
law  holds  the  defendant  to  care  and  diligence,  the  legal  implication  is,  that 
the  defendant  knew,  or  by  reasonable  diligence  might  have  known,  of  the 
defect. 

-  I.  It  is  unnecessary  to  formally  allege  notice  of  such  defect  in  the  complaint, 
when  facts  are  stated  from  which  the  law  will  imply  notice. 

i,  A  defective  statement  of  a  cause  of  action  is  aided  if  the  defendant  answer  to 
the  merit,  and  go  to  trial  before  pointing  out  the  defect. 

7.  In  an  action  by  an  administrator,  under  the  statute,  for  damages  for  negligently 

causing  the  death  of  his  intestate,  the  complaint  need  r.ot  allege  that  the 
intestate  left  next-of-kin. 

8.  There  is  a  presumption  that  every  intestate  leaves  next-of-kin,  and  the  party 

who  wishes  to  negative  the  presumption,  must  aver  and  prove  it. 

9.  In  actions  under  the  statute,  for  damages  for  negligently  causing  the  death  of 

the  intestate,   if  there  be  no  next-of-kin  who  are  entitled  to  the  recovery 
under  the  statute  of  distributions,  the  recovery  goes  to  the  University. 

{Eedrick  v.  Prait,  94  N.  C,  101  ;  Garrett  v.  Trotter,  65  N.  C,  430 ;  Johnson  v.  FHnchy 
93  N.  C,  205  ;  HaUtead  v.  MtMen,  93  N.  C,  252  ;  Buxton  v.  The  Railroad,  82  N. 
C,  504 ;  Lmwerfity  v.  Harrison,  90  N.  C,  385,  cited  and  approved). 

Civil  action,  tried  before  Montgomery,  Judgey  and  a  jury, 
at  November  Terra,  1885,  of  the  Superior  Court  of  Rowan 
county. 

m 

The  plaintiff,  suing  as  administrator  of  Carrington  C.  War- 
ner, deceased,  brings  this  action  to  recover  damages  from  the  de- 
fendant for  injuries  sustained  by  his  intestate,  occasioned  by  the 
alleged  carelessne.ss  and  negligence  of  the  defendant,  in  placing 
the  intestate,  who  was  in  his  life  time  and  at  the  time  «)f  the  ac- 
cident mentioned,  in  its  employ  as  engineman,  in  charge  of  an 
unsafe,  defective  and  insecure  locomotive  on  its  road,  which  loco- 
motive, by  reason  of  such  carelessness  and  negligence,  exploded, 
and  instantly,  the  intestate  was  killed  by  the  explosion,  without 
negligence  or  lack  of  due  care  on  his  part. 

The  following  is  a  copy  of  so  much  of  the  conj plaint  as  it  is 
material  to  set  forth  here : 
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3.  That  it  is  iuformed  and  l>elieves,  that  there  was  unskilful 
uanagement  of  the  engine  on  the  part  of  the  deceased,  and  that 
le  permitte<l  some  of  its  machinery  to  he  tampered  with,  or 
Jtered,  and  this  contrihnted  to  the  accident. 

4.  That  tlie  machinery  of  the  engine  was  altered  or  changed, 
>r  tani[)ered  with  by  some  person,  while  in  charge  of  the  deceased, 
thereby  the  accident  occurred,  and  that  no  report  thereof  was 
nade  bv  the  deceased  as  engineer  to  this  defendant. 

5.  That  if  there  was  any  defect  in  the  engine,  or  unsafeness, 
the  deceased  knew,  or  ought  by  reasonable  care  to  have  known 
it,  and  it  was  his  duty  to  have  reported  it. 

6.  That  if  the  accident  occurred  by  the  negligence  of  defend- 
ant's servants,  they  were  the  fellow-servants  of  the  deceased." 

The  following  is  a  copy  of  the  case  settled  upon  appeal : 
"After  the  evidence  clased,  defendant's  counsel  stated  that  he 
should  ask  the  Court  to  tell  the  jury,  that  there  was  not  sufficient 
evidence  to  go  to  the  jury  to  prove  any  knowledge  on  the  part  of 
defendant  of  any  defect  in  the  engine;  that  an  advanced  syllabus 
publisiied  in  the  papers  showed  this  to  be  the  proper  practice,  to 
make  the  objection  when  the  evidence  closed. 

The  Court,  previous  to  the  introduction  of  any  evidence, 
fraraed  such  issues  as  in  the  opinion  of  the  Court  arose  on  the 
pleadings,  as  the  plaintiff  and  defendant  had  disiigreed  upon  the 
issues.  At  the  opening  of  the  plaintiff's  argument,  (the  ])lain- 
tiff  having  the  opening,)  the  Court  stated  to  the  counsel  that  the 
Court  desired  to  hear  him  upon  the  point  as  to  whether  or  not  it 
was  necessary  to  state  in  the  comj)laint  "that  the  defendant  had 
knowledge  of,  or  by  reasonable  diligence,  or  care,  might  have 
known  of  the  defectiveness  and  unsoundness  of  the  engine." 

Plaintiff's  counsel  concluded  his  argument  upon  the  law  and 
facts,  when  defendant's  counsel  made  the  following  points: 

1.  That  the  complaint  did  not  allege  that  the  defendant  knew 
of  the  defectiveness  of  the  engine,  or  might  by  reasonable  dili- 
gence have  known  it. 

2.  It  did  not  aver  that  plaintiff's  intestate  did  not  know  it. 
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Mr.  Theo.  F,  KhitZy  (Messrs,  Ketr  Craige  and  J,  M.  Clement, 
were  with  him  on  the  brief),  for  the  plaintiff. 

Mr,  Chas.  Price,  {Mr,  D.  Schencky  was  with  him  on  the  brief), 
for  the  defendant. 

Merrimon,  J.  (after  stating  the  facts).  (1).  The  objection  taken 
on  the  argument  here,  that  an  appeal  did  not  lie  from  the  refusal 
of  the  Court  to  allow  an  amendment  of  the  complaint  without 
the  payment  of  costs,  is  groundless.  The  appeal  was  not  taken 
from  the  order  denying  the  motion  to  amend.  When  the  Court 
suggested  that  the  complaint  was  defective,  the  plaintiff,  as  a 
cautionary  step,  asked  leave  to  amend.  The  Court  offered  to 
grant  leave  on  terms  that  the  plaintiff  declined  to  submit  to, 
having  confidence  in  the  sufficiency  of  the  complaint,  and  in 
effect,  if  not  in  terms,  he  insisted  that  if  was  sufficient.  The 
Court  intimated  plainly  that  it  was  not,  and  the  plaintiff,  in 
deference  to  that  opinion,  submitted  to  a  judgment  of  non-suit 
and  appealed.  This  appears  substantially  from  the  statement  of 
the  case  upon  appeal,  and  in  the  record  of  tfie  judgment  it  is 
expressly  stated,  that  the  Court  being  of  opinion  that  the  com- 
plaint did  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
the  plaintiff,  in  deference  to  that  opinion,  submitted  to  a  judg- 
ment of  non-suit.  It  is  obvious  that  an  appeal  lay  from  such  a 
judgment.     Hedrick  v.  Pratt,  ante,  101. 

(2).  The  Court  held  that  the  complaint  was  fatally  defective, 
in  that  it  did  not  contain  an  allegation  to  the  effect  "that  the 
defendant  knew,  or  by  reasonable  diligence  might  have  known, 
of  the  defectiveness  and  unsoundness  of  the  engine." 

If  it  be  granted  that  such  allegation  was  necessary  in  a  case 
like  this,  we  are  of  opinion  that  it  was  made  in  substance  and 
effect  in  the  third  paragraph  of  the  complaint,  which  alleges 
"that  the  defendant,  not  regarding  its  duty,  conducted  itself  so 
carelessly,  negligently  and  unskilfully  in  this  behalf,  that  it  pro- 
vided and  used  an  unsafe,  defective  and  insecure  locomotive." 


IN  THE  SUPREME 


The  (lefendanl  in  placing  Iik 
for  practical  use,  was  bound  to  eserciae 
caution  an<l  diligen<«,  !ti  i^eeiiig  timt  the 
Hence,  if  it  failfd  in  this  respeot,  and  a 
dent  happened,  whereby  another  was  inj 
part,  it  became  liable  to  the  party  so  inji 
[Jefendaot  was  Dot  so  careriil,  cautious  . 
other  hand,  wa^  in  such  respect  carele 
i^ent,  it  was  thereby  in  Ihw  charged  will 
defectiveness  and  unsafe  condition  of  th 
unl  nilow  a  party  chargeable  with  oegli: 
of  his  own  wrong,  and  say,  it)  his  defer 
Qotir*  of  the  unfitness  and  defects  of  I 
Dther  machinery.  In  such  case,  if  he  h 
gent,  then  he  would  have  had  notice  of 
iiei\  them,  and  thus  avoided  accident  s 
Msioiied  thereby.  When,  in  cases  like 
party  has  Iteen  careless  and  negligent 
Bfherein  he  is  bound  to  care  and  dtlig 
1^1  implication  is,  that  he  knew,  or  it 
^encc,  have  known  of  the  material  di 
that  gave  rise  to  the  injury  complained  ■ 
Ration  of  negligence  should  be  proved 
like  csises,  sufficient  notice  of  such  defec 
is  unnecessary  to  formally  allege  DOti(«, 
jame  from  the  circumstances  and  conditi 
the  matter  allegc<l. 

The  allegation  of  notice  of  the  allej 
?ngine  in  the  complaint  was  therefore  Sii 

There  may  l>e  [teculiar  cases,  and  clas 
.3  nccwisary  specially  to  allege  notice  c 
ind  are  essential  to  create  the  cause  of  a 
not  one  of  ihem. 

But  we  may  add,  that  if  iu  alleging  t! 
iiase,  a  more  fbrmnl  and  distinct  allegati 
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U>  have  been  made,  the  defendant  waived  all  objection  on  that 
accouikt,  by  answering  the  complaint  upon  the  merits  and  going 
to  trial.  In  any  possible  view  of  the  matter,  the  most  that  can 
be  said  is,  that  a  cause  nf  action  was  defectively  stated  in  the 
complaint.  The  matter  of  notice  omitted,  as  supposed,  was  only 
incidental  to  a  principal  material  allej^^ation — that  of  negligence 
— and  might  l)e  waived,  and  any  objecti<»n  in  that  respect  ought 
to  have  l>een  taken  in  apt  lime  by  demurrer.  It  seems  to  us 
manifest,  that  if  such  obje^^tion  could  have  been  raised  at  all,  (and 
we  have  seen  it  could  not,)  it  was  waived  by  the  answer.  Gar- 
ret V.  TroUer,  65  N.  C,  430 ;  Johnson  v.  Finch,  93  N.  C,  205 ; 
Halstead  v.  MtUlen,  Id.,  252. 

(3).  The  Court  held,  also,  that  the  complaint  ought  to  have 
alleged  that  the  intestate  of  the  plaintiff  left  surviving  him  next- 
of-kin.  In  this  we  think  there  is  error,  first,  because  the  statute 
gives  the  action  and  authorizes  the  recovery  of  damages  in  any 
event,  if  the  liability  of  the  defendant  shall  be  established,  and  sec- 
ODdly,  even  if  this  were  not  so,  the  omission  of  the  allegation 
was  waived  by  the  defendant's  answer  upon  the  merits. 

In  respect  to  the  damages  that  may  be  recovered  in  this  and 
like  actions,  the  statute,  (The  Code  §1500,)  provides,  that,  **The 
amount  rec*overed  in  such  action  is  not  liable  to  be  applied  as 
assets,  in  |>ayment  of  debts  or  legju-ies,  but  shall  bo  disposed 
of  as  provided  in  this  chapter  (ch.  33,  entitled  Executors  and 
Administrators)  for  the  distribution  of  personal  property  in  cases 
of  intestacv." 

It  is  plainly  observable,  that  no  particular  person  or  class  of 
persons,  whether  of  the  next-of-kin  or  not,  are  designated  by 
the  statute,  to  take.  The  language  is  broad  and  comprehensive, 
limited  only  by  the  provisions  of  the  chapter  referred  to,  in 
respect  to  the  distribution  of  personal  property,  and  excluding 
creditors  and  legatees.  The  damages  when  recovered,  are  to*  be 
not  simply]distribute<l,  hut  disposed  of  as  that  chapter  prescribes, 
and  it  distinctly  provides,  (The  Code  §1478,)  first,  for  the  dis- 
tribution of  the  personal  estate  to  the  widow  and  children  of  the 
17 
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itate,  if  there  be  such,  and  if  rhi 
itiveof  childrt^n,  then  generally,! 
ession.  The  fourth  pitmgraph 
'ides  that,  "  If  there  be  neither  w 
I  representative  of  the  children,  tl 
illy  to  every  of  the  next-of-kin  t 
il  (legrw,  ancl  those  who  legall 
'ision  is  plHin  and  nnniistakable— 
or  cotijec'tiire.  The  presumption  i 
;rtent  lo  ail  the  provisions  of  the 
I,  is  a  part,  anil  nnderstood  their  1 
hu-  it  appears  that  the  widow  ai 
is  not  more  certain,  tlian  that  I 
in  the  nrder  prestrribed.  There 
ilatute,  nor  is  there  any  reasonab 
Dit  Aarrants  the  exriusion  of  an; 
uqmse  is  lo  give  the  action  fort 
rar-e  providwl,  without  refereiici 
ficiaries,  excluding  creditors  am 
igtheiied  by  the  fact,  that  while  tl 
some  material  resjiects  snbstautii 
ite,  and  similar  statutes  in  othei 
ect  t"  the  disposition  of  the  dam 
ke  most,  if  not  all  of  them.  Tl 
jnated  classes,  as  the  wife  and  ch 
ages  is  made  to  depend,  in  some  S 
fit  of  the  same.  In  this  State  it  i 
laniiiges  is  not  determined  by  t 
e-i.sly  provided,  that  the  plaintiff  n 
-e  n  fair  and  just  eiimpensation 
Iting  fr<im  such  death."  Injury 
■>i)s  as  the  statute  designates,  am 
?  than  another.  Keskr  v.  Smith, 
liailroad  Company,  82  N.  C,  50' 


FEBRUARY  TERM,  1886. 


259 


Warner  v.  The  Railroad  Co. 


Nothing  appearing  to  the  contrary,  the  presumption  was  that 
the  intestate  left  next-of-kin  surviving  him,  and  whc»ever  insisted 
upon  the  contrary  was  hound  to  aver  and  prove  the  fact,  [/ni- 
vermty  v.  HafTisoUy  90  N.  C,  385  ;  Harvey  v.  Thornton ^  14  III., 
217;  Lawson  on  Presumptive  Ev.,  198.  And  as  the  next-of- 
kin  generally,  in  the  order  prescribed,  would  take  the  damages 
recoverable,  it  was  for  this  reason  not  necessary  to  allege  that  the 
intestate  had  next-of-kin.  If  he  had  not,  and  this  fact  could 
avail  the  defendant,  it  should  have  pleaded  and  proven  it  as  mat- 
ter of  defence. 

But  if  this  were  not  so,  the  statute  makes  still  further  provi- 
sion for  the  disposition  of  the  damages  when  recovered.  The 
Code,  §1504,  which  is  a  part  of  the  same  chapter  cited  above, 
prescribes  that,  "All  sums  of  money  or  other  estate  of  whatever 
kind,"  (tc,  shall,  if  not  claimed  as  therein  indicated  within  ten 
years,  go  absolutely  to  the  University. 

We  are  unable  to  see  anything  in  the  terms  or  purpose  of  the 
statute,  that  warrants  such  interpretation  of  it  as  would  exclude 
the  University  from  taking  the  damages  recovered  in  the  absence 
of  next-of-kin.  The  statute,  (The  Code,  §1498,)  in  broad  and 
comprehensive  terms,  gives  the  action  ;  §1499,  prescribes  in  terms 
quite  as  comprehensive,  that  the  damages  recoverable  shall  be 
such  "as  are  a  fair  and  just  compensation  for  the  pe<*uniarv  in- 
jury resulting  from  such  death,"  and  §1500  prescribes  that  such 
damages  shall  not  be  applied  as  assets  in  the  payment  of  debts  or 
legacies,  "but  shall  be  disposed  of  as  provided  in  this  chapter,  for 
the  distribution  of  personal  property,  in  case  of  intestacy,^'  It 
is  observable  that  the  damages  are  not  simply  to  be  disposed  of 
as  provided  in  this  chapter  for  the  distribution  of  personal  prop- 
erty, but  as  "m  case  of  intestacy.^'  These  latter  words  are  significant, 
as  tending  to  show  a  definite  purpose,  to  make  a  complete  dispo- 
sition in  any  case,  of  the  damages.  As  we  have  seen,  in  case  of 
intestacy,  the  personal  property  of  the  intestate  is  to  be  distribu- 
ted, first,  to  the  widow  and  children,  or  the  legal  representative  of 
such  child  or  children  as  may  be  dead ;  if  there  be  none,  the  repre- 
sentative of  children;  then  to  the  succeeding  next-of-kin  gen- 
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ly,  and  if  the  clashes  thus  entitled 
within  the  time  prescribed,  it  is 
id  of  to  the  University, 
t  is  said  that  ihe  purpose  of  acti 
Lhe  willow  and  i.-hiidren  of  the  ini 
,  but  it  is  likewise  just  as  li-ue  an 
n — that  their  further  purpose  is  I 
ing  next-of-kin,  whu,  in  many  t-a 
11  upon  the  inteslnte.  The  purpost 
ly  l^eyoiid  the  claim  of  those  w 
:Gt  of  the  labor  and  etforis  of  (he 
I  part  of  the  purpose  of  the  statul 
ng  of  the  damages  reeoveralde  in 
veraity  in  case  of  the  possible  absi 
1  longperio<l  l>eeii  the  settled  poli 
aimed  property  in  the  hands  of  ej 
le  University,  and  a  like  disposit 
ins  like  the  present, 
J,  that  in  any  case,  the  statute  d 
ages  that  may  be  rwoveied  from 
moot,  therefore,  concern  it  to  inq 
ike  benefit  of  the  .same.  It  has 
ect.  Henre,  it  was  not  only  uf 
;  l)een  improper,  to  allege  in  the 
-uf-kin  of  the  intestate.  Any  is 
Id  have  been  l>eside  the  case,  imm 
here  are  eases  in  other  States,  in  ' 
nst  be  alleged  in  the  complaint  tl 
[1  by  the  statute,  who  ijan  take  th' 
in  those  States,  the  statute  desi^ 
3ns  to  take,  as  the  widow  and 
ler.  Id  such  cases,  it  might  be  \ 
;ation,  because,  in  the  absence  of 
Id  not  lie.  These  decisioue,  howi 
i  States,  as  in  Virginia,  it  has  b« 
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was  not  necessary.  Railroad  Company  v.  Whitman^s  AdmWy 
29  Grat.,  431 ;  Matthews  v.  Warner,  Id.  570.  In  Indiana  it 
has  been  held  otherwise.  Stewart  w  Railroad  Company,  21  Am. 
<fc  Eng.  R.  R.  Cases,  209.     Pierce  on  Railroads,  392. 

There  is  error,  and  to  the  end  that  further  proceedings  may 
be  had  in  the  action  according  to  law,  let  this  opinion  be  certified 
to  the  Superior  Court.     It  is  so  ordered. 

Error.  Reversed. 


♦JOHN  H.  McELWEE  v.  W.  T.  BLACKWELL  et.  al. 

Pleading — Complaint — Slander  of  Title  to  Trade  Mark. 

1.  It  is  sufficieDt  if  the  complaint  states  facts  sufficient  to  show  tbat  a  leiz^al  wronf? 

has  been  done  by  the  defendants,  for  which  the  law  will  afford  redress. 

2.  In  an  action  for  slander  of  title  to  a  trade  mark,  where  the  injury  complained 

of  is  not  so  much  the  defamatory  words,  but  was  occasioned  by  positive  acts 
and  threats,  by  which  the  customers  of  the  plaintiff  were  deterred  from 
tradlnj^  with  him,  II  was  held  error  to  non-suit  the  plaintiff,  because  the  com- 
plaint did  not  set  out  the  actionable  words. 

iJona  V.  Stanly,  76  N.  C,  855 ;  Haskim  v.  Royhter,  70  N.  C,  601  ;  HalsUad  v.  Mul- 
lerij  93  N.  C,  252  cited  and  approved). 

Civil  action  tried  before  Montgomery,  Judge,  at  November 
Term,  1885,  of  the  Suj>erior  Court  of  Rowan  county. 
The  facfs  appear  in  the  opinion. 
The  plaintiff  appealed. 

Messrs,  R,  F.  Armfieldand  John  Devereux,  Jr.,  for  the  plaintiff. 

Messrs,  Thos.  Ruffin,  John  W,  Graham,  W.  W,  Fuller,  M.  L. 
McCorlde  {Messrs.  D,  Sc/ienck,  Charles  Price,  T,  C,  Fuller,  Geo. 
H,  Snow  and  E.  C.  Smith  were  with  them  on  the  brief),  for  the 
<lefendants. 


•Mr.  Justice  Merrimon  having  been  of  counsel  for  the  defendants,  did  not  sit 
on  the  hearing  of  this  case. 


tyHl^ 
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ITH,  C.  J.  Thiecausewasoalledf 
iel  moved  to  di»<mis8  the  actiou,  on 
t  did  not  ntitte  facts  siiiGcient  to  t 
auder  of  title,  in  that  the  word 
er,  were  not  set  forth  in  tliecompi 
iges  were  alleged,  and  no  facts  i 
»1  damages."  The  Court  Iwiug 
isled,  that  the  obje«-tion  was  well 
in  snbniisHi^in  thereto,  suffered  a 
the  iinly  qiiesticin  to  he  cinisidere: 
>e  sustained  U|M>n  the  facts,  asuw 
It  in  (he  complaint. 

i:«  nut  material  to  inquire,  w 
sscs  all  the  requirements  of  the 
lie  in  ihe  complaint,  upon  whi 
Klatits  proceeds  in  (Miinting  ont  t 
nents  to  liring  the  action  within 
ntitled  to  any  relief  in  the  prem 
irominitte<l  any  actionable  wrong 
vc  done  to  the  plaintiff's  injury, 

le  allegations  in  substance  are, 
r  of,  and  entitled  to  use,  a  certa 
g  and  preparing  smoking  tohac 
re|nitatiim  among  those  who  use 
up  a  large  and  valuable  trade  fiv 
lai  in  identifyiug  the  smoking 
■lainiitf,  he  has  for  a  series  of  yea 
ining  it,  a  label  and  trade  mark, 
en,  and  which  he  wasin  like  maui 
iticalion. 

liele  six  of  the  complaint  couti 
^!,  and  is  as  follows  : 
That  lite    defendants    from   or  at 
^mber,  1870,  and  on   divers  oth 
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present    lime,  well    knew  that    tlie  plaintiff  claimed    and    was 
entitled  to   u.se,   and   was   using,  the  sai<l    label,  sign  and    trade 
mark,  on  the  packages  and  other  means  of  containing  smoking 
'  tobacco  by   him    manufactured,   but  regardless  .*f  the   rights  of 
the  plaintiff  in  and  to  the  use  and  enjoyment  of  said  label,  sign 
and  trade  mark,  and  with  the  wilful  design  to  wrong  and  oppress 
plaintiff  and  destroy   the  value  of  his  ownership  in  said   label, 
sign   and    trade    mark,   said     defendants   falsely   represented  to 
certain   pei'sons  who  were  the  customers  of  plaintiff,  and  in  the 
habit  of    buying   fn»m  plaintiff   large   quantities    of  smoking 
tobacco,  marked  and  lal>eled  with  his  said  label,  lo-wit :    M.  M. 
Wolf  &  Co.,  of  Charlotte,  N.  C,  and   divers  other  customers  of 
plaintiff,  at  I  he  City  of  New  York,  Atlanta,  Ga.,  New  Orleans, 
La  ,  and  Norfolk,  Va. ;  and  elsewhere,  and  to  many  other  per- 
sons,  whose   names  are   to  plaintiff  unknown,  and    to  |)ersons 
engaged  in  buying  and  selling  tobacco,  and  to  the  public  gener- 
ally ;  that  plaintiff  had  no  right  to  the  use  of  said  label,  sign  and 
trade-mark;  but  that  the  <lpfendants  were  the  sole,  exclusive  and 
rightful  owners,   and  entitled   to  the  exclusive  use  ot  said  label, 
sign   and  trade-mark,  and    defendants,  as   plaintiff  is   informed 
and  believes,  threatened  to  sue  the  said  persons  named  as  custo- 
mers of  plaintiff,    and    many    other   persons   whose   names   are 
unknown   to  plaintiff,  and  all  dealers   in   smoking  tobacco,  and 
the  public  in  general,  and  to  prosecute  them   in  the  Courts  of 
the  country,   if  they  bought   from  plainti^ff  or  his  agents,  or  if 
thev  sold  or  offered  to  sell,  anv  smokinj;  tobacco  manufactured 
by  plaintiff  and  so  marked  and  labeled  with  said  label,  sign  and 
trade-mark ;  and  the  defendants  thereby  caused  the  said  persons 
mentioned  as  the  customers  of  plaintiff,  and  many  other  persons 
whase  names  are   unknown    to  the   plaintiff,  and   the  pul)lic  in 
general,  to  forl>ear  and  abstain  from  the  purchase,  sale  and  use 
of  the  said  smoking   tobacco  so  manufactured  by  plaintiff,  and 
marked  and   labeled  with   his  said    label,  sign   and  trade-mark, 
thereby   greatly   damaging  plaintiff^s  sale,  and   diminishing  his 
profits,  and  injuring  and  almost  destroying  plaintiff's  trade  and 
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iTiea.s  in  thi'  manufaotiire  iind  ^ale  iit' 
tlier  piirsunnrG  of  iheir  effurts  in  wrc 

(lesiroy  the  value  of  liis  nwnersliip 
)  and  trade-mark,  [he  defeudauts, 
nth   <ii'  July,    1875,   caused  to  be  ; 
LV  York,  ill  rhe  hands  of  James  M.  C 

the  plainiifi;   alxmt  200  ca.-ses  of  ^ 

;iired  bv  plaintiff',  and  bearing  bis  lal 

aforesaid  ;  wherebv  plaintiff  suffered 

utation." 

rhi'  concluding  artlile  avers  the  dam 

liants'  illegal  conduct,  :ind  demands  1 

The  plaintiff  chargea  that  the  defendi 

plaintiff's  asserted  right  to  use  the 
I  prepared  smoking  tobacco,  and  thi 
ire  a  public  suppfirt,  and  with  ihe  wil 
press,  and  deslroy  ihe  value  ol'  h4s  tii 
ich  gtKxIs  of  his  maiui  fact  tire  were  1 
igs  enumeraled  in  his  complaint,  thre 
lers  who  continnedto  buy  from  hira  j 
ng  his  sales,  and  curtailing  the  busine 
■ly  years.    Fi)r  all  this  alleged  iroiidnci 

damage,  does  the  law  give  no  remedy 

to  it  in  silence?  If  inducing  otbert 
Ifaetionable  when  done  with  nialicioii 
N.  C,  855,  or  )>ersuading  him  to  qu 
lertaken.  Ha^kinn  v.  Roy«ifr,  li)  N.  ' 
s,  fordoing  much  more  for  ihe  intern 

escajie  all  legal  responsibiliiy  for 
inged  party? 

n  Evaus  V.  Harris,  38  En.  L.  &  E(\ 
puts  this  case;  "Sujipose  a  biscuit 
a  saying  that  his  biscuits  are  poisnnei 

enters  his  shop.  He  onnot  complai 
liar  cu-,t'iuHT,  for  he  does  not  know  t 
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UDJust  it  would  be,  if  he  could  not  prove  the  fact  of  a  loss,  un- 
der a  general  allegation  of  loss  of  custom." 

This  was  said  when  the  injury  was  the  direct  result  of  words 
spoken,  and  as  in  such  case  dis(>ensing  with  specific  allegntions 
of  damage. 

In  the  present  case,  the  gravamen  consists,  not  so  much  in 
what  was  said  defamatory  of  the  plaintiff's  title  t<>  the  trade 
mark,  but  in  positive  gets  and  threats,  by  which  customers,  and 
many  of  them  are  named,  were  intimidated  and  deterred  from 
purchasing  the  plaintiff's  goods.  We  are  not  prepared  to  say  that 
no  cause  of  action  is  set  out  in  the  complaint,  and  to  sustain  the 
ruling  under  which  the  case  was  taken  from  the  jury  and  the 
plaintiff  forced  to  a  non-suit.  Passibly  the  proofs  would  have 
been  even  stronger  than  the  all^^tions,  and  in  such  case,  come 
within  The  C<»de  §272  and  §276,  as  explained  in  Halstead  v. 
Mtdlen,  93  N.  C,  252. 

Without  definitely  determining  the  sufficiency  of  the  complaint 
in  its  present  form,  the  Court  erred  in  making  this  summary 
disposition  of  the  cause,  instead  of  permitting  the  trial  to  pro- 
ceed, and  for  this  reason,  and  without  prejudice  to  the  defend- 
ants in  doing  so,  we  reverse  the  judgment.     Let  this  be  certified. 

Error.  Reversed. 


VAN  B.  MOORE  v.  M.  A.  NOWELL  et  ale. 

Jvdffment — PaHiea — Joinder  of  Causes  of  Action — Jurisdictimi — 

Demurrer — Assignment  of  Error, 

!•  The  assignee  of  a  jod^meDt  can  maiDtain  an  actioD  od  ft  in  hie  owd  name. 

2.  While  judgments  are  not  treated  as  contracts  for  all  purposes,  they  are  so 
treated  for  the  purpose  of  distlnguisbiiig  them  from  causes  of  action  ariding  ex 
ddietOj  and  are  not  embraced  In  §177  of  The  Code,  forbidding  the  assignment 
of  things  in  action  not  arising  out  of  contract. 


s 


I  : 
I  . 


I    i!  « 


1.  Where  the  c»u9e  o!  action  aet  aat  In 
dcrrd  bj  a  juatlctol  the  peace,  earl 
but  agi^egatlne  more  than  that  aum 
were  pruperlj  Joineil ;  and  (2)  That 

I.  It  U  the  sum  which  la  demauiled  Id  i 
where  Ibe  plainlllT'i  demand  consi' 
Kate  which  conBtltulea  (he  sum  den 

i.  AlthoiiKb  It  le  more  orderly  U>  alal«  i 
tluct  allegation,  jet  It  K  fully  appei 
I*,  tbe  failure  to  du  »(>  la  not  groum 

i.  Where  an  ai'tlon  was  brouRht  agalns 
latratrln  of  a  tounb.  on  Ibe  jud^ra 
judfCTDent  debtor  were  made  partlei 
exeeulioD  leeue  Bfralnet  the  three  i 
administratrix  ut  the  dead  uue  pnx 
Aefd,  thai  the  heirs  were  unoecessoi 
entitled  tu  his  prayer  tor  JudKmc 
land,    bill   that   this  was  not  grnu 

J.  The  objectluD  that  n  jiidzment  on  a 


;  Winbtrr]/  v.  Koomv,  83  N.  C,  351;  Mc, 
f.  Tlu  Eiprof  Co..  AT  N.  C.  I;  WiwBi 
MeMiUan,  73  N.  C,  102;  i>ui<i.  v.  Bal 
85  N.  C,  17;  JoHa  v.  mal,  V.i  N.  C, 
■pi'rnved). 

Civil  action  heanl  im  de 
August  Term,  1885,  of  tht;  Si 

The  cnniplaiiU  was  a."  follow 

The  plaintilf  abi)ve  named, 
above  iiiiined,  alleges: 

I.  That  nn  the  9lh  of  Jnn. 
Davis,  as  guardian  of  Mary  A, 
ciited  a^aint^t  the  defendants  . 
Charles  D.  Upchurt-h  and  the  ii 
A.  Nowiill,  J.  J.  Nowell,  he  bi 
jiHtioij  of  the  peai'e,  acting  in  a 
jeveral  aetioiis  for  the  reuoven 
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\}y  notes  given  for  the  rent  of  land,  each  note  being  for  less  than 
two  hundred  dollars,  all  of  said  actions  being  within  the  juris- 
liction  of  a  justice  of  the  peace;  whereupon,  upon  consideration 
>f  the  said  court,  it  was  ordered  and  adjudged,  that  the  said  Wil- 
liam K.  Davis,  plaintiff  as  aforesaid,  should  recover  of  the  said 
John  R.  Taylor,  John  N.  Bunting,  Charles  D.  Upehurchand  J. 
J.  Nowell,  as  follows: 

In  the  first  of  said  actions,  the  sum  of  ^79.82,  with  interest 
on  $69.50  from  the  said  9th  day  of  June,  1879,  and  his  costs  of 
actifin.  In  the  second  <^f  sai<l  actions,  the  sum  of  $155.62,  with 
interest  on  $135.00  from  the  said  9th  day  of  June,  1879,  and 
his  costs  of  action.  And  in  the  third  of  said  actions,  the  sum  of 
$80.34,  with  interest  on  $67.50  from  the  said  9th  day  of  June, 
1879,  and  his  costs  of  action.  All  of  which  said  judgments,  the 
said  William  K.  Davis,  caused  to  be  forthwith,  to-wit :  on  the 
said  9th  day  of  June,  1879,  dcKjketed  in  the  office  of  the  Supe- 
rior Court  of  the  county  aforesaid. 

The  plaintiff  is  informed  and  believes,  and  so  charges,  that 
no  part  of  the  said  judgments  or  any  of  them,  has  ever  been 
paid,  but  the  same  now  remain  in  full  force  and  effect,  and  con- 
stitute and  are  a  lien  in  law  upon  all  the  real  estate  then,  on  the 
said  9ih  day  of  June,  1879,  owned  by  the  said  judgment  defend- 
ants, any  and  all  of  them,  or  by  them  since  acquired. 

II.  That  on  the  9th  day  of  February,  1885,  for  value  re- 
ceived, the  said  William  K.  Davis  assigned  and  transferred,  in 
writing,  each  and  all  of  the  three  said  judgments,  to  the  plaintiff 
Van  B.  Moore,  who  is  now  the  owner  thereof,  and  the  real  party 
in  interest. 

III.  That  after  the  rendition  and  docketing  of  said  judgments, 

as  hereinbefore  set  forth,  to-wit :  on  the  day  of  , 

1882,  the  said  J.  J.  Nowell  departed  this  life,  leaving  the  de- 
fendant Minerva  A.  Nowell,  his  widow,  and  the  defendants 
Nellie  G.,  James,  Willie,  and  Henry  Nowell,  and  Arnetta 
Adams,  (born  Nowell),  wife  of  the  defendant  Thomas  Adams, 
his  children  and  only  heirs-at-law. 
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.  Thai  on  the  18th  ilay  "f 
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That  the  said  administratrix  I 
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to  the  said  William  K.  Davis 
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lo. 

.  That  at  the  time  of  the  deat 
s  seized  and  possessed,  as  of  h 
al  estate,  as  the  plaintiff  is  inf 
;re  the  complaint  seta  out  the  ' 
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II  of  them,  are,  in  law,  a  lien  ii 
iititled  to  payment  out  of  the  | 
:  any  other  of  the  debts  of  tht 
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I.  The  plaintiff  has  no  knowl 
its,  children  and  heir-!-at-law  i 
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en  and  heirs-at-law  are  infant 
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II.  That  Moses  G.  T.dd  is  tl 
uanlian  of  the  said  Nellie  G., 

n. 

ieref()re  the  plaintiff  prays  juc 
That  the  defendant  Minerva  A 
:iid,  pay  to  the  plaintiff  the  sn 
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r  with  the  costs  of  said  three  a 
to  be  taxed  bv  the  Clerk  of  t 
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DOt  DOW  in  her  bands  sufficieDt  assets  of  the  e^-tate  of  her  said 
iDtestate,  wherewith  to  make  such  payment,  that  she  forthwith 
proceed,  according  to  law,  to  sell  so  much  of  said  real  estate  as 
may  l>e  sufficient  therefor. 

II.  That  execution  issue  on  the  said  three  judgments  against 
the  said  John  R.  Taylor,  John  N.  Bunting  and  Charles  D. 
Upchurch. 

The  defendant  Upchurch  demurred  to  the  complaint  on  the 
following  grounds: 

1.  That  the  judgments  on  which  the  plaintiff  brings  his  action 
are  not  negotiable  or  assignable  in  law,  so  as  to  give  the  plaintiff 
a  right  of  action  at  law  in  his  own  name  thereon. 

2.  That  the  plaintiff*  is  not  a  party  to  the  judgments  on  which 
his  action  is  brought,  and  was  not  a  party  to  the  action  in  which 
the  said  judgments  were  rendered  by  the  justice  of  the  peace,  and 
has  no  legal  right  to  sue  on  the  said  judgments  in  his  own  name. 

3.  That  William  K.  Davis,  the  plaintiff^,  in  whose  favor  the 
said  judgments  were  granted,  is  not  a  party  to  this  action. 

4.  That  this  Court  has  no  jurisdiction  of  this  action,  for  the 
reason  that  each  of  the  several  causes  of  action  united  in  the  com- 
plaint in  this  action,  is  for  less  than  two  hundred  dollars,  and  is 
founded  on  a  judgment  of  a  justice  of  the  peac*e,  of  which  a  jus- 
tice of  the  peace  has  exclusive  original  jurisdiction. 

5.  That  the  plaintiff*  has  improperly  united  several  causes  of 
action. 

6.  That  the  plaintiff  does  not,  in  his  complaint,  state  each 
cause  of  action  separately,  but,  in  his  complaint,  compounds  and 
states  his  several  causes  of  action  tojrether. 

,  7.  That  the  plaintiff  has  united  several  causes  of  action  in  his 
complaint  in  which  he  demands  different  judgments  against  the 
several  defendants  to  said  action. 

His  Honor  overruled  the  demurrer,  and  gave  judgment  final 
against  the  defendant  Upchurch,  from  which  he  appealed. 

Mr,  John  Gatling,  for  the  plaintiff*. 

Mr,  John  DevereuXj  Jr,,  for  the  defendant. 
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implies  and  embraces  all  thinjjs  in  action,  that  have  the  nature 
or  legal  quality  of  a  contract  as  defined  by  the  law.  It  is  em- 
ployed in  a  leading  and  distinguishing  sense,  in  the  formation 
of  a  system  of  procedure. 

Therefore,  the  judgments  sued  upon  in  this  action,  do  arise 
out  of  contract,  and  the  plaintiff,  as  assignee,  may  maintain  au 
action  upon  them  in  his  own  name. 

The  apT>ellant  further  insists,  that  as  the  judgments  sued  upon, 
are  si'vcrally  for  a  less  sum  than  §200,  the  Superior  Court  has 
not  original   jurisdiction  of  them. 

This  objection  is  nottenable.  The  Constitution,  Art.  IV,  §27, 
provides  among  other  things,  that,  '*  The  several  Justices  of  the 
Pejice,  shall  have  jurisdiction,  under  such  regulations  as  the 
General  Assembly  shall  prescribe,  of  all  actions  foundwl  on  con- 
tract, wherein  the  sum  demanded  shall  not  exceed  two  hundred 
dollars,"  &c.,  and  the  statute,  (The  Code  §8.*^4,)  provides  that 
"Justices  of  the  Peace  shall  have  exclusive  original  jurisdiction 
of  all  civil  actions  founded  on  contract  except :  1.  Wherein 
the  sum  di^uxvdedy  exclusive  of  interest,  exceeds  two  hundred 
dollars^'  &c. 

It  will  be  observed  that  it  is  the  sum  demrnided  that  fixes  the 
jurisdiction,  and  it  has  been  held  that  this  implies  the  sum  de- 
manded in  good  faith.  Froelich  v.  Express  Co,,  67  N.  C,  1; 
Wmnum  v.  Witherow,  90  N.  C,  140.  The  phrase  "sum  de- 
manded," implies  the  whole  sum  due  to  the  plaintiff  or  plaintiffs, 
from  the  defendant  or  defendants  in  the  action,  for  the  Si\me 
like  and  kindred  accounts  in  nature,  as  if  the  whole  sum  de- 
manded is  $r)00,  $100  of  it  due  by  open  account,  S200  by  prom- 
issory note,  and  $300  by  judgment.  All  these  sums  may  be 
consolidated,  and  sued  for  in  the  same  action,  and  thus  consoli- 
dated, they  would  constitute  the  plaintiff's  "sum  demanded." 
And  so  also,  if  the  sum  demanded  on  each  account,  is  less  than 
$200,  but  in  the  aggregate  more  than  that  sum,  they  may  be 
sued  for  as  a  single  demand  in  the  Superior  Court,  and  it  would 
have  jurisdiction.     There  is  no  statute  that  forbids  this  in  terms 
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ind  an  administratrix  of  his  estate  was  appointed.  'J'he  plaintiff 
>rought  this  action  against  all  the  surviving  judgment  debtors, 
oining  with  them  the  administratrix,  and  the  heirs  at  law  of  the 
ntestate,  and  demanded  judgment  against  the  adrninistratriz  for 
he  amount  of  the  judgments  mentioned,  and  that  she  sell  the 
land  of  her  intestate,  and  out  of  the  proceeds  pay  the  plaintiff's 
Icbts,  and  that  execution  issue  agninst  the  other  judgment  debtor 
lefendants.  This  demand  for  judgmeni  was  not  a  proper  one, 
>r  one  warranted  by  the  complaint.  Nor  were  the  heirs-at-law 
necessary  or  proper  parties,  and  no  judgment  could  be  given 
igainst  them.  But  they  were  simply  unnecessary  parties,  and 
being  such,  this  could  not  defeat  the  plaintiff's  action,  nor  was 
it  ground  for  demurrer.  The  failure  to  demand  a  proper  judg- 
ment, did  not  operate  to  defeat  the  plaintiff's  action.  The  alle- 
gations of  the  complaint,  notwithstanding  immaterial  and  redun- 
dant matter,  and  unnecessary  parties  defendant,  plainly  indicated 
the  proper  judgment,  and  the  Court,  seeing  this,  could  grant  it, 
without  regard  to  an  inappropriate  demand  for  judgment;  or 
in  the  absence  of  any  formal  demand  in  that  respect.  It  was 
the  duty  of  the  Court  to  give  such  judgment  as  the  law  allowed, 
in  the  case  presented  by  the  pleadings.  Duni  v.  Barnes^  73  N. 
C,  273;  Knight  v.  HmAghtaUing^  85  N.  C,  17  ;  Jones  v.  Mial^ 
79  X.  C,  164 ;  Jones  v.  Mial,  82  N.  C,  252. 

The  Court  overruled  the  demurrer  and  gave  judgment  against 
the  appellant.  It  does  not  appear  aflBrmatively  that  it  held  that 
the  demurrer  was  frivolous  and  therefore  gave  judgment.  The 
counsel  insisteil  here,  that  the  Court  ought  to  have  given  judgment 
that  the  appellant  answer  the  complaint,  unless  it  had  first  decided 
that  the  demurrer  was  frivolous. 

There  is  no  exception  in  the  record  raising  any  question  in 
that  re8|>ect,  and  it  must  be  taken  here,  that  the  judgment  was  a 
pro|»er  one,  and  hence  no  exception  was  taken  in  the  Court  below. 
It  is  too  late  to  raise  the  objection  here.  The  judgment  must  be 
affirmed. 

No  error.  Affirmed. 
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The  action  was  brought  by  the  phuutitf  as  administrator  of 
fames  Kiff,  deceased,  to  recover  from  the  defendant,  a  number  of 
loteSy  and  mortgages  executed  to  secure  them,  Dayal)le  to  James 
Kiff',  the  plaintiff^s  intestate,  as  described  in  the  complaint,  which 
it  is  alleged  the  defendant  unlawfully  w^ithholds  from  the  plain- 
:iff:  The  defendant  admitted  that  he  held  the  possession  of  the 
bonds  and  mortgages,  but  denied  that  he  held  them   unlawfully. 

For  a  further  defence,  he  pleaded  as  a  counter-claim,  that  he 
was  then,  and  was  at  the  commencement  of  the  action,  the  right- 
ful owner  and  in  possession  of  the  said  bonds,  notes  and  mort- 
gages. That  James  Kiif,  the  intestate,  during  his  lifetime  and 
in  his  last  illness  and  in  contemplation  of  his  death,  and  but  a 
short  time  before  his  death,  gave  and  delivered  to  the  defendant, 
said  notes,  bonds  and  mortgages,  to  and  for  his  sole  use  and 
benefit. 

The  following  issue  was  submitted  to  the  jury: 

"Is  the  plaintiff'  William  Kiff*,  administrator  of  James  Kiff", 
the  owner  and  entitled  to  the  possession  of  the  notes,  bonds  and 
mortgages  mentioned  in  the  pleadings?" 

It  was  admitted  the  bonds,  &c.,  in  controversy  before  the 
alleged  gift,  were  the  property  of  James  Kiff*.  There  was  evi- 
dence tending  to  show  that  James  Kiff"  died  on  the  4th  of  No- 
vember, 1882,  that  he  had  been  ill  for  several  davs:  that  on 
Sunday  preceding  his  death,  he  had  despaired  of  all  hope  of  re- 
covery; that  in  the  presence  of  several  witnesses,  on  said  Sunday, 
be  handed  the  bonds  in  controversy,  (said  bonds  were  not  en- 
dorsed and  were  payable  to  order,)  to  the  defendant,  his  natural 
son,  and  told  him  he  gave  him  the  same,  to  take  and  collect  them, 
and  that  he  might  have  the  tnoney  and  bonds  in  case  he  died; 
that  ever  since  the  delivery  of  said  bonds,  the  defendant  has  been 
in  possession  of  them,  claiming  the  same  as  his  own,  by  virtue 
of  said  gift;  that  James  Kiff*  died  of  said  illness  on  the  follow- 
ing Tuesday. 

There  was  also  testimony  tending  to  show  the  circumstances 
of  James  Kiff*;  that  he  had  two  sisters,  and  other  natural  chil- 
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results,  that  to  cnustitiite  a  donatio 
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sents  the  question,  whether  the  transfer  of  an  unindorsed  bond, 
creating  only  an  equitable  title  in  the  donee,  is  valid  as  a  donatio 
cauna  mortis. 

That  the  defendant's  right  of  action,  by  his  counter-claim, 
upon  the  unindorsed  l)ond,  is  still  an  equitable  claim  notwith- 
standing—The Oie,  §1:33— see  1  Estee  on  Pleading,  122. 
In  the  case  of  Overton  v.  Sawyer,  cited  above,  the  learned 
Judge,  in  the  conclusinn  of  his  opinion,  uses  the  following  lan- 
guage: **  This  conclusion  is  not  at  all  opposed  by  the  decision  of 
Lord  Hard  wick  in  Baily  v.  Snelgrove,  3  Atkins  Rep.  214,  that 
a  Fxuid  for  the  navment  of  money  mav  be  the  subject  of  a  donatio 
eaaxa  mortis^.  That  was  a  cii<e  in  Chancerv.  and  it  was  held 
that  the  equitabh*  interest  in  the  bond  passed  to  the  donor,  which 
does  not  militate  at  all  with  the  position,  that  the  personal  repre- 
senfative  of  the  donor,  (jould  at  law  rec^over  the  value  of  the  bond 
in  an  action  of  trover."  This  is  undoubtedly  an  authority  for 
the  dixitrine,  that  a  b')nd  without  endorsement,  is  the  subject  of  a 
donatio  causa.  laortiH  in  equity. 

And  the  principle  is  fully  sustained  by  the  authorities.  When 
this  prin<Mple  was  first  applied  to  the  transfer  of  personal  prop- 
erty, it  was  limited  to  chattels,  which  might  be  delivered  by 
the  hand.  But  as  trade  and  conmierce  advanced,  it  was  gradu- 
ally relaxed,  ami  was  extended,  first,  t(»  embrace  bank  notes, 
then  lottery  tickets,  and  securities  transferable  by  delivery,  such 
as  notes  payable  to  bearer  or  to  order,  and  indorsed  in  blank,  and 
finally  to  bonds.  Snelgrove  v.  Bailey^  Hwpray  was  the  first  case, 
we  believe,  in  which  the  doctrine  was  extended  to  bonds.  There, 
the  donor  had  delivered  a  bond  to  the  donee,  saying,  "in  case 
I  die,  it  is  yours,  and  then  you  have  something.'' 

The  administrator  of  the  donor,  filed  a  bill  in  equity  against 
thf  donee,  to  have  the  bond  delivered  up.  Lord  FLirdwick,  be- 
fore whom  the  suit  was  heiud,  holding  that  the  bond  was  the 
proper  subject  of  a  donatio  cau^a  mortis,  dismissed  the  bill,  and 
the  same  eminent  jurist,  afterwards,  in  the  great  case  of  Ward 
V.  Turner,  2  Ves.  8r.,  443,  said  he  adhered  to  that  decision,  and 
in  reference  to  this  case,  Chancellor  Kent  said:  "The  distinction 
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••"HI  ;r*i 
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ia<le  hy  I/nii  Hardwiuk,  Iwiwetii  l>i>i 
>romissiiry  uole-^  ai)d  <ttl)er  ch<>se^<  in 
(loptetl  in  this  timiitry,  au<l  thi-y  i 
ulyvL'ls  ol'  valid  donatio  cauj«i  moriig  i 
Ceiil,  37U.  A II  evidencp  of  indebiudui 
s  repri'Sf nti M)r  ihc  dfbt,  wliethc-r  with 
re  the  tiubjwt  «f  u  tloimlio  mortis  ca 
'iiri  11,  312,  313,  and  ly  same  effect  i 
10;   Williamson  Exet-nlors,  692;  Ir 

It  was  HI  oite  lime  matter  of  itmsii 
■iiuris  of  England,  wlieilitr  a  mortgag 
iciil  of  a  l>ond,  was  the  subjecl  ..f  a  f 
n  the  case  of  Dvffind  v.  Eltoes,  1  Bli 
eeidi'd,  upon  a)i|)ea]  to  (he  House  of 
,'iee  Chancfll'ir  Leach,  that  the  deli' 
reatiiig  a  trust  by  o|ierati()n  of  law,  w 
lorfin.  The  same  principle  was  adniii 
.  Beach,  5  Madd.,Cli.  351,  and  a  deli 
age  as  a  donatio  cnnsu  mm-tiii  held  to 
o-trine  was  held  in  Ihifeidv.  Elwes, 
oy's  Eq.  Jurisprudent,  §1148. 

The  morttfage  need  uot  Iw  assigned, 
eht,  note  or  bond,  se<'ured  bv  tlie  n 
jrnial  transfer  of  (he  security,  «trries 
iiiiee's  Pleading,  §345.  These  anthor 
uestiivn  that  the  Ixinds  und  niorlgjigci 
i|-o[>er  subject  of  a  ilonatio  cniua  morl 

Bui  the  |dainiil1'  contended  there  wv 
iven  by  Ins  Honor  to  the  jury,  that  i 
lie  gift  by  a  prepoiideruni*  of  evidem 
e  eMlitle<l  to  a  verdict.  He  insiste<l 
LTlion,  ihc  ileiendant  must  establish  ihi 
ikable  proof,  and  cited  several  aiithoi 
ble  principle.  But  n<lniitting  the  pr 
on  to  a  case  like  this.     The  posse^sjoi 
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P.  E.  PITTMAN,  Executrix,  v.  C.  A.  CAMP,  et.  al. 

Evidence — Communications,  &c.,  undet"  §590. 

1.  It  is  not  error  to  allow  the  plaintiff  to  ask  one  of  his  witnesses  where  he  lives, 

with  the  ))urpo6e  of  showing  that  he  lives  with  the  defendant,  when  the  Court 
doe«  Dot  allow  the  fact  to  be  used  to  impeach  the  witness. 

2.  An  executor  is  competent  to  testify  to  transactions  between  his  intestate  and 

the  defendant  of  which  he  has  knowledge,  which  are  in  favor  of  the  estate  of 
the  intestate  and  adverse  to  the  defendant. 

(Bgaeoek  v.  iitott^  90  N.  C,  518,  cited  and  approved). 

Civil  action,  heard  before  Shepherd,  Judge,  and  a  jury,  at 
Spring  Term,  1886,  of  the  Superior  Court  of  Halifax  county. 

The  parts  of  the  case  settled  upon  appeal,  uecessary  to  under- 
stand the  opinion  of  the  Court,  are  as  follows: 

"In  order  to  prove  that  defendant  Camp  had  used  part  of  the 
crop  made  on  tesUitor's  land  in  1883,  the  plaintiff  introduced  a 
witness,  Henry  Arrington,  who  testified,  "  I  lived  on  testator^s 
place  the  year  he  died.  I  hauled  nine  bales  of  cotton  the  fall 
of  1883,  to  Enfield  for  Camp."  Upon  his  cross-examination, 
he  testified,  "Mr.  Pittman,  (meaning  plaintiff's  testator),  had 
turned  over  the  control  of  the  plnntation  to  Mr.  Camp,  first  week 
in  Mav,  18S1."  On  his  re-direct  examination  witness  testified  : 
"  Mr.  Pittman  said  he  had  given  everything  up  to  Mr.  Camp." 
As  soon  as  the  witness  had  made  the  last  answer,  plaintiff's  coun- 
sel asked  him  :  "Where  do  you  live  now"?  the  defendants  objected 
to  the  question,  on  the  ground  that  it  was  only  competent  to 
impeach  the  witness,  which  plaintiffs  could  not  do,  and  asked  if 
that  was  not  the  purpose. 

Plaintiff's  counsel  replied,  "  Your  Honor  can  well  see  why  I 
asked  it,"  and  made  no  further  explanation.  The  Court  admit- 
ted the  answer,  but  not  for  the  purpose  of  impeaching  the  wit- 
ness, nor  was  the  answer  used  for  such  a  purpose  in  the  argu- 
ment of  counsel,  or  during  the  trial.  Defendants  excepted,  and 
witness  then  answered  :  "  I  live  at  Mr.  Camp's." 
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any  view  of  them.  The  evidence  elicited  was  not  irrelevant, 
because  it  tended  t(»  identify  the  witness,  and  to  show  in  some 
slight  <legree,  his  opportunity  to  be  informed  in  resjiect  to  the 
matter  about  which  he  was  testifying.  If  it  tended  to  impeach 
the  witness  at  all,  as  perhaps  it  did  very  slightly,  it  did  so  re- 
motely and  incidentally.  The  Court  did  not  allow  the  question 
to  be  answered  with  the  view  to  impeach,  nor  was  the  answer  so 
used  on  the  trial.  So  that,  the  exception  in  this  respect,  c*annot 
be  sustained. 

The  piaintiif  testified  as  to  what  the  defendant  said  to  her 
intestate  in  his  lifetime,  and  as  to  transactions  between  them,  of 
which  she  had  knowledge.  It  is  obvious  that  she  was  not  testi- 
fying adversely  to  her  intestate,  but  against  the  defendant,  and 
he  was  present  and  competent  to  testify  in  his  own  l)ehalf,  and 
contradict  her.  Indee<l,  he  was  examined,  and  did  so,  and  hence 
suffered  no  prejudice. 

It  is  not  the  purpose  of  the  statute,  (The  Code,  §590,)  to  ex- 
clude evidence  "concerning  a  personal  transaction  or  communi- 
cation" between  a  surviving  party  and  a  deceased  person,  where 
the  executor  or  administrator  of  the  latter  sues  the  surviving  party, 
and  offers  to  testify  on  the  trial  as  to  such  "transaction  or  com- 
munication." The  purpose  is  to  prevent  the  surviving  party 
from  testifying  in  such  respec^t,  because,  the  deceased  person, 
whose  estate  is  t^)  be  affected,  cannot  be  present  to  testify  in  his 
own  behalf.  The  statute  cited,  expressly  provides  that  such 
evidence  cannot  be  given  ^^ except  where  the  executor,  adminis- 
trator, survivor,  committee  or  person  so  deriving  title  or  interest, 
is  examined  in  his  own  behalf,  or  the  testimony  of  the  lunatic 
or  decease<l  person  is  given  in  evidence  concerning  the  same 
transaction  or  communication."     Peacock  v.  Stotty  90  N.  C,  518. 

In  this  and  like  cases,  the  defendant  is  on  the  same  footing  as 
if  the  deceased  party  were  alive  and  testifying  in  his  own  behalf. 
This  exception  of  the  ap|)ellant  is  therefore  groundless,  and  the 
judgment  must  be  affirmed. 

No  error.  Affirmed. 
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W.  H.  MORRIS  4  SONS  v.  T.  J. 
Interest —  Uatvry — Plai 


Wbere  a  bond  was  dated  Id  North  Caroliaa, 
meat,  It  utu  Mil  Ibal  It  n-aa  governed  by 
1b  Immaterial  that  Ibe  pleodloj^  admit  t bat 

If,  in  Bucb  case,  It  had  appeared  tbat  tbe  b( 
Id  Virginia,  the  rule  would  be  dlffereut 

Qaiuie,  whetber  the  ooatracllDK  parties  cai 

where  tbe  contract  In  made,  but  Illegal  wb 

Irrington  v.  Ote,  5  Ired.,  5U0,  cited  and  apprc 

This  was  a  civil  action,  heard 
pring  Term,  1886,  of  Halifax  t 
iiirrer  filed  hy  the  plaintiff  lo  the  ai 

The  pleadings  in  tlic  case  are  att  fi 

1.  That  the  plaintiffs,  W.  H.  Mo 
nd  S.  B.  Morris  are  partners,  tradi 
V.  H.  Morris  &  Sons  and  have  beer 
efore  the  26th  day  of  April,  1883. 

2.  That  (til  the  26th  day  of  April 
alue  received,  proniiHed  in  writing, 
laintiffs,  under  iheir  firm  name,  thi 
lirty-five  dollars  and  sixty-five  eei 
st,  1883,  with  eight  per  centum  in 
iwing  is  a  copy  of  said  written  pror 

435.65.  Gaston, 

On  or  hefore  Novemlwr  iirat,  188i 
«  to  pay  to  W.  H.  Morris  tfe  Sons,  ■ 
lirty-five  dollars  and  sixty-five  cent 
per  cent,  per  annum.     Value  recei' 

TUOHAS  J 

Susan  A. 
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3.  That  DO  part  of  said  four  huudred  and  thirty-five  dollars 
and  sixty-five  cents  has  been  paid. 

Wherefore  the  plaintiffs  demand  judgment  against  the  defend- 
ants for  the  sum  of  four  hundred  and  thirty-five  dollars  and 
sixty-five  cents,  with  eight  per  centum  interest  thereon  from  the 
26th  day  of  April,  1883,  till  paid,  and  for  costs. 

The  defendants,  Thomas  J.  E.  Hockaday  and  Susan  A.  Hock- 
aday,  answering  the  amended  complaint  of  the  plaintiffs,  say  : 

1.  That  the  first  section  thereof  is  true. 

2.  Answering  the  second  section  of  plaintiff^  complaint,  these 
defendants  say,  that  they  did  promise  in  writing  on  the  26th  day 
of  April,  1883,  to  pay  to  the  plainti%,  on  or  before  November 
1st,  1883,  the  sum  of  four  hundred  and  thirty-five  dollars  and 
sixty-five  cents,  with  interest  at  eight  per  centum  per  annum 
from  date,  but  allege  that  the  said  promise  in  writing  was  deliv- 
eretl  to  plaintiffs,  at  the  city  of  Norfolk,  State  of  Virginia,  and 
they  are  advised  and  believe,  that  the  rate  of  inierast  collectable 
on  said  instrument,  was  regulated  and  governed  by  the  laws  of 
Virginia,  and  that  said  laws  do  not  allow  eight  percent,  interest 
on  such  contracts  as  that  described  in  the  pleadings;  that  where 
more  than  six  per  cent,  is  charged,  no  interest  can  be  collected. 

Wherefore  the  defendants  demand  judgment  that  they  go 
hereof  without  day  and  recover  their  costs  of  the  plaintiffs,  and 
for  such  other  and  further  relief  as  may  be  just. 

The  plaintiffs  demur  to  the  second  section  of  the  defendants' 
answer  for  insufficiency,  in  not  stating  facts  sufficient  to  consti- 
tute the  plea  or  defence  of  usury  therein  attempted  to  be  set  up, 
in  this: 

1.  That  there  is  no  allegation  that  the  debt  for  which  the 
promissory  note  sued  on  was  given,  was  contracted  in  the  State 
of  Virginia. 

2.  That  there  is  no  allegation  that  said  note  was  made  or  exe- 
cuted in  the  State  of  Virginia. 

3.  That  there  is  no  allegation  that  the  place  of  payment  or 
performance  of  said  note  or  contract  was  in  the  State  of  Vir- 
ginia. 


i  • 


\  i 
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4.  That  there  is  no  allegatiou  tl 
payees  of  .said  note  lived  in  the  Stat 

5  That  there  is  mi  allegation  iht 
»iitrai'l,  oi-  other  than  what  fnim 
Himed  Ui  he,  to-wit :  a  Xorth  Canili 

Wherefore,  the  plaintitHtdemaiid  j 
ints  that  the  answer  herein  be  disni 
>f  said  defendants  the  sum  uf  four  I 
arfl  aud  sixty-five  cents,  witli  eight 
Tom  the  26th  day  of  April,  1882,  ti 
iction,  to  be  taxed  by  the  Clerk. 

His  Honor  susiained  the  demurr 
he  plaiutiflR^,  from  which  the  defend 

Mr.  John  A.  Moore,  for  the  plain 
Mr.  A.  J.  Burton,  filed  a  brief  f.i 

Ashe,  J.  (after  stating  tlie  facts 
late  at  Gaston,  X.  C,  and  the  rate  of 
ace  is  eight  per  cent. 

The  defendantH  insist  it  is  a  Virg 
van  delivered  t<i  ihe  plaintiffs  at   ^ 
hey  are  advised    and  believe,  that 
ler  oeiit.  is  not  allowed  by  the  law  o 

The  defendant,  by  his  demnrrer,  ( 
tated,  but  contend.s  that  even  if  tr 
egal  defence  to  his  action.  This  pr 
he  qncstion,  whether  the  law  of  Vi 
;overn8  the  contract. 

The  following  principles  seem  U 
if  anthorities:  when  a  contract  is  n 
;overned  by  the  place  where  tlie  cc 
n  Negotiable  Instruments,  §881,  Arr 

But  when  a  contract  states  that  the 
ilaire  where  the  contract  was  to  l>e 
ilace  would  govern,    Arrin^on  v.  6 
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In  other  words,  if  no  place  is  agreed  upon  for  the  performance 
3f  the  contract,  the  lex  loci  contractus  prevails,  and  if  the  place 
3f  performance  is  stipulateil,  the  lex  loci  solutionis  governs.  But 
Judge  Story  holds,  that  if  a  note  be  made  bona  fide  in  one 
place,  expressly  having  an  interest  legal  there,  and  payable  in 
mother  place,  in  which  so  high  a  rate  of  interest  is  not  allowed, 
it  may  be  sued  in  the  place  where  payable,  and  the  interest 
^zpresst'd  recovered,  because  the  parties  had  their  election  to  make 
;he  interesit  payable  according  to  the  law  of  either  place ;  or  to 
express  the  same  thing  differently,  they  may  lawfully  agree  upon 
the  largest  interest  allowed  by  the  law  of  either  place.  If  this 
t)e  law,  and  it  must  be  admitted  it  is  very  high  authority,  then 
Lhere  can  be  no  question  that  the  plaintiffs  had  the  right  to 
recover  the  amount  of  the  note,  with  eight  per  cent,  interest,  but 
this  principle  is  controverted  by  authorities  equally  high,  and  we 
lo  not  undertake  to  reconcile  the  discrepancies,  for  we  do  not 
jonsider  it  necessary  to  resort  to  that  principle  in  order  to  sustain 
the  judgment  of  the  Superior  Court.  For  the  principle  is  con- 
curred in  by  all  the  authorities,  that  when  no  place  is  fixed  by 
the  contract  for  its  performance,  the  lex  loci  contractus  must 
^vern  the  contract.  In  Amngton  v.  Gee,  supra,  Ch.  J.  Ruffin 
used  the  following  language :  "  For  debts  have  no  situs,  and  are 
payable  everywhere,  including  the  locus  contractus;  and  there- 
fore the  law  of  that  place  shall  govern,  since  it  does  not  appear 
from  the  contract,  that  the  parties  contemplated  the  law  of  any 
>ther  place.  There  cannot  be  any  other  rule  but  that  of  the 
place  of  the  origin  of  the  debt,  unleas  it  be  that  where  the  credi- 
tor may  be  found,  since  the  debtor  must  find  the  creditor  for  the 
purpose  of  making  payment.  But  manifestly  this  last  can 
aever  be  adopted,  because  it  would  vary  with  any  change  of 
lomicil  or  residence  of  the  creditor."  Then,  as  was  observed  by 
Lord  Brougham  in  Dmov.  Lippman,  5 Clark  &  Fin.  1,  "a  con- 
tract payable  generally,  naming  no  place  of  payment,  is  to  be 
taken  to  be  payable  at  the  place  of  contracting  the  debt,  as  if  it 
wm  expressed  to  be  there  payable.  Being  payable  everywhere, 
19 


the  nile  of  interest 
sin**  there  is  nothii] 

The  doctrine  hen 
Negotiable  In  strum 
2  Kent  Com.,  457; 

But  the  (lefeDdan 
the  contract  was  nol 
Icged,  and  admitted 
to  the  plaintitfij  in  ] 
together  immaterial 
that  the  note  was  g 
chased  by  the  def'ei 
chants  of  the  city  ol 
in  the  contention, — 
tracts,  586.,  "if  a  n 
bny  goods,  and  then 
which  specifies  eithe 
Boston  transaction." 
pluiutiffs  at  the  tini< 
of  Norfolk,  nor  tha 
contract  made  witli 
that  appears  from  tl 
deuta  of  this  State, 
therefore,  in  the  abs 
and  the  bond  on  its 
tract,  there  is  nothit 
of  the  rule  of  lex  lo 

Our  opinion  is,  t[ 
perinr  Court,  and  it 

No  error. 


[,  1886. 


fAKBOROUOH. 


■ken  from  tbe  Clerk'a  ufflce,  U> 
nent  ot  the  c»ae  on  appeal,  but 
lauC  to  get  tbe  Iraoscrlpt  to  this 
lug  up  tbs  >ppe&l. 
elr  proper  ptacee,  and  the  prac- 

«t  thU  Term  ;  %>arja  v.  i^mrkt, 

Judge,  at  Spring  Term, 
OOD  county. 

plaiutifi's,  (the  appellees), 
,  under  Rule  2,  §8,  and  at 
plaintiSs,  the  defeudaDts 
i  writ  of  certiorari. 


.  Devereux,  Jr.,  for  the 


he  Spring  Terra,  1885,  of 
aywood,  the  plaintiff  ob- 
it, from  which  the  latter 
urt,  but  he  failed  to  bring 
I,  as  r^ularly  he  should 

Court,  the  appellee  moved 
le  Su|>erior  Court,  under 
,ppeal,  which  motion  was 
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prepare  and  send  to  this  Court  a  transcript  of  it  within  the  time 
and  as  the  statute  rer^uired  him  to  do,  nor  could  the  appellant,  for 
the  same  re.isou,  pro'urea  transcript  and  bring  it  up  himself. 

We  observe  that  much  confusion  and  trouble  grows  out  of  the 
very  prevalent  practice  of  taking  the  pa})ers  in  the  action  from 
their  proper  files,  and  away  from  the  place  where  the  court  is 
held.  Such  practice  ought  not  to  be  encouraged  by  the  Court. 
Tlie  law  contemplates  that  such  papers  are  to  remain  on 
the  files  and  in  the  [)roper  places  of  deposit,  and  securely  kept 
by  the  Clerk  of  the  Court.  In  some  cases  thev  may  be  removed, 
but  they  should  be  removed  only  in  the  cases  and  strictly  in 
the  way  allowed  by  kiw.  This  is  the  more  important,  as  ordi- 
narily, the  record  is  in,  and  made  up  from  the  papers,  when  nec- 
essary to  use  properly  certified  transcripts  of  it  out  of  the  Court 
to  which  it  belongs.  If  what  the  papers  contain  is  needed,  copies 
should  be  taken.     State  v.  Hunter ,  deem  led  at  this  term. 

Frequent  and  grievous  complaints  come  before  us,  that  the 
papers  in  the  action  have  been  taken  from  the  proper  files,  and 
kept  away  from  the  custody  of  the  Clerks  for  months — sometimes, 
that  they  have  been  lost  or  mislaid,  to  the  serious  detriment  of 
the  parties  interested.     Such  evil  ought  to  be  corrected  promptly. 

It  was  insisted  on  the  argument,  that  the  appellant  failed  to 
bring  up  his  appeal  to  the  term  of  this  Court  next  after  it  was 
taken,  and  that  he  had  not  been  vigilant  in  urging  the  Judge  to 
settle  the  cuse  and  return  the  pa|)ers  of  the  action  to  the  Clerk's 
office. 

We  have  seen  that  he  could  not  bring  u[)  the  appeal,  and  by  no 
fault  of  his  own.  It  was  scarcely  decent  or  proper  for  the  appel- 
lant to  urge  the  Judge  to  do  his  duty  promptly — it  was  not  his 
duty  to  do  so;  he  had  the  right  to  expect  the  Judge  would  do  his 
duty  within  a  reasonable  time,  and  he  was  not  bound  to  take  action 
until  the  term  of  this  Court  to  which  the  appeal  should  have  come. 
It  appears  that  the  case  had  not  been  settled,  nor  had  the  papers 
beeu  returned  as  late  as  the  16th  of  December,  about  the  time 
the  circuit  to  which  the  ap|)eal  belonged,  was  called  at  the  last 


I'i 


I 


iir: 


4     ^••-4««4'> 

^  Ml" 


October  Term ;  I 
the  Superior  Coi 
my  beat  to  get  it 
to  co])y  aD()  sen( 
bly  have  hoped, 
that  the  appeal  w 
was  reasonable  e 
late  (lay  in  the  1 
It  a|ipears  toe 
lect  of  the  appel 
the  last  Term, 
of  the  api«llee,  i 
stated  on  the  do< 
manding  the  Cle 
the  record  in  the 


Where  the  appellant 


Motion  by  th 
February  Term, 

The  action  ws 
Court  i)f  Hbbtf 
resulted  in  a  jui 

The  facts  appi 

Mem-s.  B.  B. 
Mea^s.  D.  A. 
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Merrimon,  J.  It  appears  that  a  judgment  was  eutered 
against  the  appellants  in  the  Superior  Court,  from  which  they 
appealed.  Their  counsel  duly  stated  their  case  upon  appeal  for 
this  Court,  and  served  a  copy  thereof  on  the  appellee's  counsel, 
who  objected  to  the  same,  and  suggested  amendments  in  writing 
thereto.  The  Judge  who  presided  at  the  trial,  was  promptly 
Dotifieil  of  such  disagreement,  and  requested  to  designate  a  time 
and  place  when  and  where  he  would  settle  the  case  upon  appeal. 
This  he  neglected  to  do.  Shortly  afterwards,  he  was  reminded 
by  the  appellants  counsel  that  he  had  failed  to  settle  the  case,  and 
he  was  again  requested  to  do  so,  but  he  still  failed  and  refused 
in  that  respect,  for  what  cause  does  not  appear. 

The  appeal  was  brought  up  to  the  last  0(;tober  Term  of  this 
Court,  and  at  that  terra,  the  appellant  applied  for  the  writ  of 
certiorari^  to  be  directe<l  to  the  Judge,  commanding  him  to  settle 
the  case  upon  appeal,  and  certify  the  same  to  this  Court. 

The  facts  are  not  disputed,  and  accepting  them  as  true,  it  was 
the  plain  and  imperative  duty  of  the  Judge  to  settle  the  case 
upon  appeal,  after  having  given  the  counsel  of  the  parties  notice 
of  the  time  and  place  when  and  where  he  would  do  so.  That 
he  did  not,  is  matter  of  surprise  to  us.  We  cannot  suppose,  and 
hesitate  to  l)elieve,  that  a  Judge  would  wilfully  refuse  or  neglect 
to  discharge  a  plain  official  duty.  We  prefer,  in  the  present 
state  of  the  matter,  to  attribute  his  apparent  neglect  to  some 
misapprehension  of  fact,  or  excusable  inadvertence,  which  he 
will  no  doubt  be  prompt  to  correct  upon  notice,  and  it  is  proba- 
ble that  he  will  at  once  settle  the  case  according  to  law.  In  any 
case,  he  should  have  opportunity  to  do  so,  before  granting  such 
measure  of  relief  as  would  imply  a  gross  neglect  of  duty  on  his 
part. 

We  do  not  deem  it  necessary  here,  to  indicate  the  precise 
remedy  applicable  in  possible  cases,  where  the  Judge  wilfully 
refuses  to  settle  a  case  upon  apf)eal.  It  will  be  sufficient  for  the 
present,  to  grant  the  writ  of  certiorari^  to  be  directed  to  the 
Clerk  of  the  Superior  Court,  commanding  him  to  certify  to  this 
Court  the  case  settled  upon  appeal,  when  and  as  soon  as  the 
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Scott  v.  Kbmin. 

At't«^r  Stating  the  election,  qualificatiu 
)efen<lant  aheriff  into  office,  the  plaintifl 
30mp)aint  substantially  as  follows: 

1.  That  the  defendant  sheriff  execui 
luni  of  five  thoueand  dollars  with  the  01 
ties,  with  the  following  couditiou,  to-wit 

"  Now,  therefore,  if  he  shall  well  am 
return  make,  of  all  (irooess  and  precej 
pay  out  and  satisfy  alt  fees  and  sums  of 
jr  levied  by  virtue  of  any  process,  intt 
which  the  same  by  the  tenor  thereof  ouf 
person  or  persons  to  whom  the  same  shal 
jheir  executors,  administrators,  attorney 
ihiiigs  will  truly  and  faithfully  execute 
luring  tiis  coDtinuauce  therein,  then  th 
otherwise  to  remain  in  full  force  and  efft 
{Sign«l  and  sealed  by  tht 

2.  That  the  plaintiflH  Ira  J.  Soott  ant 
loing  business  as  partners,  under  the 
Burton." 

3.  That  on  the  29th  of  January,  188^ 
in  assignment  to  their  co-plaintift',  J.  W 

4.  That  thereafter,  to-wit,  on  the  5th 
fe  Roddick  obtaiiie<l  judgmcut  against 
»use<l  execution  to  be  issued  thereon  am 
:he  sheriff,  who  levied  upon  and  sold  th< 

5.  That,  after  .said  assignment,  and  pi 
;he  plaintiffs,  Scott  and  Burton,  with  tl 
claimed  his  personal  pr(i[>erty  exemptior 
without  laying  off  the  same. 

The  plainCiBs  demand  judgment  for  f 
3e  discharged  upon  the  payment  of  di 
•elief, 

The  defendants  alleged,  among  olh« 
Burton  had  themselves  retained  of  their 
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II.  The  HecoDil  exception,  based  upOD 
exemption  could  uot  be  taken  out  of  pa 
there  were  partnership  liabilities  outfitaDd 
is  equally  untenable.  The  contrary  has 
in  Bums  v.  Harris,  67  N.  C,  140,  whe 
at  the  bearing  of  the  appeal  in  the  same 
term,  is  resolved,  and  the  law  thus  e; 
Reade,  J. :  "  One  of  two  partners  eannc 
partnership  effects  set  apart  to  him,  as  hi: 
emption,  without  the  consent  of  the  other  |: 
if  the  other  partner  or  partners  cmisejit, 
creditors  of  the  firm  rannot  object,  liecai 
a  lien  upon  thi;  partnei-ship  effects,  than  i 
ual  iiave  ujH>n  his  effects.  In  our  case,  t 
We  are  asked,  however, to  rever.-'e  this  rul 
rulings  in  many  other  States,  and  as  restit 
The  oases  referred  to  and  discussed  in  a  i 
on  Homesteads,  §194,  et  seq.,  are  Pond 
105;  Yuptel  v.  McFie,  9  KauB.,30;  Ga 
St.,  317;  Rjisselt  v.  Lennon,  39  Wise.,  5 
44  Pcnu.  St.,  447,  and  several  cases  aj 
rupt  law,  decide<l  in  the  Federal  Courts. 

The  author  also  cites  cases  in  harmony 
the  intro(hiction  of  this  branch  of  the 
treatise,  wiih  these  words: 

"  Do  the  same  principles  apply,  when 
exemption  out  of  |>artiiership  effects,  or  ' 
claims  out  of  such  assets,  the  exempt! 
debtor  V  If  the  question  were  res  inta 
doubt  it  ought  to  be  answered  in  the  aHir 
reasons  therefor. 

The  rule  prevailing   here,  is   fully 
thinks,  in  the  able  opinion  of  Porter, 
of  Slfwarl  V.  Brown,  37  N.  Y.,  350,  larj 
Wc  should  be  reluctant  to  overrule  a  decii 
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years  since,  if  the  reasoning  by  which  the  result  is  reached  was 
not  entirely  satisfactory  to  us;  for  considerations  of  the  highest 
moment,  demand  that  the  Court  adhere  to  its  adjudications  delib- 
erately made,  and  to  preserve  confidence  in  the  stability  of  the  law, 
as  declared,  preserved,  and  to  depart  only  when  the  decision  is 
clearly  wrong,  and  calculated  to  lead  to  mischievous  consequences 
unless  correcteil.    But  the  ruling  now  controverted,  upon  the  basis 
of  adverse  adjudications  elsewhere,  commends  itself  to  our  appro- 
val, as  both  sound  in  principle,  and  in  harmony  with  the  law 
relating  to  partnerships,  as  declared  in  other  cases.     The  general 
subject  has  been  so  recently  considered,  and  the  authorities  ex- 
amined in  AUeii  v.  Grissomy  90  N.  C,  90,  as  to  render  further 
discussion  needless.     The  separate  partners  have  a  right,  in  order 
to  their  own  exoneration,  to  have  the  joint  property  applied  to 
the  joint  debts,  and  in  its  exercise  the  joint  creilitors  reap  the 
benefits,  but  no  such  equity  resides  in  the  creditors,  as  such,  to 
have  their  demands  first  satisfied.     When  the  partner  refuses  to 
avail  himself  of  this  equitable  right,  and  consents  to  an  appro- 
priation of  the  common  property  to  the  personal  and  separate 
use  of  one  of  them,  the  result  is  the  same  as  if  there  were  no 
joint  liabilities,  and  each  had  a  perfect  right  to  his  own  share. 

Putting  the  partnership  creditors  out  of  the  way,  there  can  be 
no  l^al  obstacle  to  what  is  in  effect  an  actual  partition  between 
them  of  so  much  as  each  receives  as  his  exemption.  Why  should 
it  not  be  so?  The  joint  creditors  have  no  more  right  to  shift 
the  burden  from  the  joint,  and  put  it  upon  the  separate  property, 
to  the  injury  of  the  individual  creditor,  than  he  has  to  do  the 
reverse  and  put  the  burden  upon  the  joint  property,  to  the  in- 
jury of  the  former.  Upon  principle,  then,  we  uphold  and  abide 
by  the  ruling  heretofore  made,  as  resting  upon  sound  reason. 

It  is  further  maintained  that  the  refusal  to  set  apart  the 
exempt  articles,  is  an  omission  not  embraced  in  the  condition  of 
the  bonds  in  suit. 

The  laying  off  the  demanded  articles,  is  a  positive  act  enjoined 
upon  the  appraisers,  whom  the  Sheriff  must  summon  in  order 
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that  this  may  be  done,  and  thii^  official  d 
with  his  execiitioD  of  tlic  process.  A 
pressly  declares,  that  "  any  officer  niakin 
or  neglect  to  summon  and  qualify  appra 
vided,  or  who  ahall  fail  to  makedue  reti 
or  who  shall  levy  upon  the  homestead, ! 
or  assessors,  shall  be  liable  to  indictmeni 
he  and  his  suretiesshall  be  liable  to  the 
for  all  costs  and  damages  in  a  dvil  actioi 

While  the  anion  is  8[>eci(]cally  givt 
homestead  by  name,  in  the  concluding  c 
of  the  section,  extends  it  to  all  cases  bel 
well  to  the  claimant  of  exempt  pei-sor 
exempt  real  estate. 

The  condition  of  the  bond  is,  that  tl 
truly  execute  aud  due  return  make,  of 
to  him  directed,"  aud  the  appointment  o 
the  exemption,  is  a  duty  connected  wit 
the  execution  of  the  process,  and  thus 
of  the  condition.  If  it  were  not  special 
case  might  come  within  the  genemi  clan 
truly  and  faithfully  execute  the  said  offii 
continuance  therein,"  for  the  conduct 
the  scope  and  purpose  for  which  the  boi 
finds  its  place  among  the  specifications  i 

The  ruling  in  Grumpier  v.  The  Gon 
repugnant  to  a  construction  of  the  conci 
dition,  which  extends  them  so  far  as  to  > 
cial  misconduct,  for  it  is  in  the  range  of 
that  case,  four  bonds  had  been  given  bj 
now  required,  The  Code,  §2873,  each  in 
formance  of  distinct  specified  duties  imp< 
the  decision  is,  that  such  general  words  ( 
and  take  in  duties  provided  for  in  ano 
but  are  confined  to  such  as  partake  of  tl 
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fically  mentioned  in  each.  This  interpretation  is  correct,  for 
otherwise  the  penalty  to  secure  one  set  of  duties,  might  be  ab- 
sorbed in  covering  delinquencies  in  others.  For  instance,  the 
process  bond  might  be  exhausted  in  recovering  taxes,  when  the 
tax  bond  proved  to  be  insufficient,  and  so  might  the  latter,  when 
the  defaults  in  executing  process  overflowed  the  limits  of  its  pen- 
alty, and  thus  take  away,  or  diminish,  the  security  for  the  col- 
lecting and  accounting  for  public  taxes.  The  bonds  are,  there- 
fore,-regarded  as  intended  to  be  distinct  and  separate  securities, 
for  different  classes  of  official  responsibility,  and  the  one  not  to 
interfere  with  the  others.  The  same  doctrine  is  maintained  in 
Eaton  v.  Kelly,  72  N.  C,  110,  wherein  it  is  said,  "it  may  now 
be  considered  settled,  that  they,  (such  general  words),  relate  only 
to  the  true  and  faithful  performance  of  the  sheriff  in  the  matters 
above  separately  mentioned." 

Again  it  is  argued,  that  the  reason  assigned  for  the  refusal  to 
continue,  that  is,  that  the  testimony  denied,  would  not  be  a  de- 
fence to  the  action,  is  an  error  in  law,  entitling  the  appellant  to 
a  new  trial. 

We  do  not  mean  to  admit  that  an  insufficient  reason  given  for 
requiring  the  trial  to  proceed,  and  denying  the  motion  to  con- 
tinue, subjects  the  action  of  the  Court  in  a  matter  of  discretion 
to  review  in  the  appellate  Court,  but  we  concur  with  the  Judge 
that  such  proof  could  not  defeat  the  action.  It  is  immaterial 
how  much,  or  what  other  pereonal  estate,  the  debtor  possessed, 
the  statute  gives  him  the  right,  when  his  property  is  seized  under 
execution,  to  select  such,  not  exceeding  the  limits  in  value,  as  he 
may  prefer  to  retain  as  exempt,  a  right  reasonable  in  itself,  and 
in  no  way  prejudicial  to  the  creditor,  since  all  not  exempt  is 
exposed  to  his  demand.  The  Code,  §507.  And  this  preference 
extends  alike  to  joint  and  several  property,  under  the  conditions 
before  mentioned.  The  exceptions  we  have  considered  are  all 
that  appear  in  the  record,  and  we  pass  upon  none  others. 
There  is  no  error,  and  the  judgment  is  affirmed. 
No  error.  Affirmed. 
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WM.  P.  FORTUNE  t.  CHAKLE 
Deed— Right  of  wife  to  Dower—Sj 

1,  Wbere  a  vendee  wbo  wu  msrrled  before  the 

makes  a  contract  Co  buy  land,  bearing  date  bel 
but  tbe  deed  Is  not  made  unlll  after  tbeir  paui 
dower  or  bomeslead  in  eucb  land,  udIbm  be  b< 
and  a  deed  tor  tbem  wllbout  her  Joinder  convi 

2.  Wbere  a  deed  la  made  In  pnrenance  ot  a  conl 

tor  lt»  operation  to  tbe  time  ot  tbe  contract  w 
vlth. 
8.  A  wife  le  entitled  to  dower,  under  tbe  atatute, 


6.  If  In  a  contract  For  aale  ot  lands,  tbe  vendee  knt 
rled  man  at  tbe  time  tbe  contract  is  made,  be  ( 
because  tbe  wlte  refuses  to  Join,  and  a  court  ol 
such  title  as  tbe  vendor  can  give. 

6.  Tbe  defendant  attreed  to  purchase  certain  lands 
which  tbe  plalntiH  held  bis  (tbe  defendant's),  I 
that  tbe  said  bond  should  l>e  dfstrujed  when  ' 
plaintllT'B  wife  retused  to  Join  in  tbe  deed  ;  111 
by  tbeplaintlfl  to  enforce  the  contract. 

T.  It  la  Bnfflclent  In  actions  tor  speclflc  performan 
make  title  at  the  time  of  the  trial. 

8.  Tbe  refusal  of  a  Judge  to  order  a  reference  for  t 

upon  matters  of  equity  addressed  to  him,  aftei 
a  Jury,  and  a  reference  bas  been  made  In  regar 
assigned  as  error,  as  it  is  a  matter  addressed  ta 

9,  Where  tbe  Jury  found  that  the  vendor  used  "s 

contract  for  the  sale  of  land,  but  Ibey  farther 
capable  to  transacting  business,  and  that  tbe  la 
the  Tsndee  agreed  to  pay  for  it,  a  court  of  equ 
tbe  contract. 

(5u««t  V.  JsJw,  66  N.  C,  ITS ;  Weuon  v.  /oAiuon, 
06  N.  C,  1»3;  Sruce\.  Strickland,  SI  ti .  C.,a6T; 
tfar*  I.  Amiffan,  78  N.  C.,«T1;  MHItrv,  Tliartl, 
84  N.  (J.,  396;  Auttmv.  A'tn^,  91  N.  C,  286;  Bin 
ShitliU  V.  WhUaker,  82  N.  C,  616  ;  Ltggttt  t.  Ltg^ 
Mat/tfofm,  Sa  N.  C,  377 ;    Worthy  v.  /ilileldt,  90  N. 
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Civil  action,  tried  before  Sfiipp,  Judge,  and  a  jury,  at  Fall 
Term,  1884,  i»f  the  Superior  Court  of  Buncombe  couuty. 

On  the  25th  day  of  August,  1874,  the  parties  to  the  actiou 
entered]  into  a  mutual  agreement  for  the  sale  and  purchase  of  the 
tract  of  land  mentioned  in  the  complaint,  in  pursuance  of  which, 
the  defendant  then  paid  three  hundretl  dollars,  and  executed  his 
three  several  notes  under  seal  tn  the  plaintiff,  payable  at  one, 
two  and  three  years  from  date,  each  in  the  sum  of  eighteen  hun- 
dred and  thirty-three  dollars,  and  all  bearing  interest  from  date; 
aud  the  plaintiff  gave  the  defendant  his  bond,  in  the  penal  sum 
of  eleven  thousand  dollars,  with  condition  for  making  him  a  good 
title  iu  fee  to  the  premises,  on  payment  of  all  the  purchase  money. 
The  contemporary  payment  was  not  made  in  money,  but  in  exe- 
cuting a  title  bond  to  the  plaintiff*,  for  a  small  tract  then  owned 
by  the  defendant,  and  of  that  estimated  value,  which  constitutes 
a  part,  aud  is  embraceci  within  the  bonndaries  of  the  large  tract 
dest^ribetl  iu  the  plaintiff's  bond,  and  to  be  reconveyed  with  the 
other  on  the  terms  therein  set  out. 

The  note  earliest  maturing,  was  assigned  to  one  E.  Sluder,  who, 
as  such  assignee,  put  it  in  suit  and  recovered  judgment  for  the 
amount  due. 

The  plaintiff  brought  his  first  action  on  the  second  note  after 
it  l>tcame  due,  but  before  the  maturity  of  the  last,  and  on  April 
19th,  1879,  a  second  action  was  instituted  on  this  last  bond, 
which  actions,  by  consent,  at  Spring  Term,  1883,  were  consoli- 
dated; and  thereupon  the  plaintiff,  retaining  his  complaint  in  the 
first  action,  and  entering  a  noL  pros,  as  to  the  second  cause  of  ac- 
tion therein  oontaineil,  with  leave  of  the  court,  put  in  an  amended 
complaint,  appropriate  to  his  last  action.  The  several  complaints 
demand  judgment  for  the  amount  due  on  the  two  uot€s;  for  the 
recovery  of  possession  of  the  land,  the  subject  matter  of  the  con- 
tract, by  a  sale  of  the  premises  if  necessary  ;  and  for  general  re- 
lief. 

The  answer  filed  to  this  amended  complaint,  admits  the  execu- 
tion of  the   notes — alleging,    however,  that  the  contract   was 
20 
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brought  alioiil.  and  the  defeutlaj 
artfni  and  false  representations, 
euce  prat-tired  by  ihe  plaintiff, 
business  exi>erienee,  upou  himse 
feebled  by  intemperate  lialtits,  u 
of  his  alfairs,  aad  taking  care  ol 
ami  es|>ecially,  that  the  plaintiff 
quired  by  his  bond. 

The  defendant  entered  inin  p 
time  of  the  eontruct,  and  had  th 
part  of  the  year  1877,  when,  w 
appointed,  and  he  refusing  to  ac 
was  by  like  L-oni^ent,  substituted 
was  surrendered  tu  him,  and  hi 
tenant,  t"  cxxinpy  the  land,  and  ; 
bis  own  use. 

The  following  issues  were  est 
gutions,  submitted  to,  and  paf 
Term,  1884: 

I.  Was  the  defendant,  at  tl 
drinking  heavily,  so  that  he  wat 
comprehend  the  effeet  of  the  Ira 

Auswer — No,  defendant  comi 

II.  If  ao,  did  the  plaintift'  fr 
Bueli  eonditinn,  (o  enter  into  salt 

Answer — We  find  the  plainti 
trade. 

HI.  What  wa:^  the  value  of 
tmci,  at  the  date  thereof? 

Auswer — Five  thousand  doili 

At  the  Hume  time,  this  oixler 
Court,  with  the  consent  of  parti 
A.  Shuford,  Esq,,  an  attorney  ol 
report  upon  the  title  of  the  plaii 
described  in  the  pleadings. 
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"He  shall  report  to  the  present  term  of  the  Court,  the  evidence 
offered  before  him,  his  findings  of  fact  and  conchisions  of  law." 

The  referee  proceeded  at  once  to  execute  the  commission — gave 
notice  to  the  parties  and  their  respective  counsel — heard  the  wit- 
nesses, and  reduced  their  testimony  to  writing — and  made  his 
report,  with  the  evidence,  during  the  same  sitting  of  the  Court. 
The  result  is  thus  reported : 

"From  said  evidence  I  find  the  following  facts: 

**  I.  That  the  land  descrit)ed  in  the  pleadings  in  this  action,  and 
for  which  Wni.  P.  Fortune  executed  bond  for  title  to  Chas. 
Watkins  on  the  25th  day  of  August,  1874,  is  the  land  described 
and  embraced  in  the  deed  of  said  Fortune  to  said  Watkins,  and 
that  the  whole  of  said  land  is  included  in  said  deed. 

"II.  That  a  portion  of  said  land,  to- wit:  300  acres,  more  or 
less,  is  the  tract  of  land,  mentioned,  described  and  conveyed  in 
the  deed  from  Thomas  L.  Harris  and  wife  to  W.  P.  Fortune, 
and  is  also  the  land  described  and  released  to  said  Thomas  L. 
Harris,  by  indenture  and  mutual  conveyance  between  him  and 
Wm.  F.  Davidson,  Executor  of  Abel  Harris,  and  is  the  same 
described  in  the  will  and  codicil  of  Abel  Harris,  devised  by  him 
to  the  said  Thomas  L.  Harris,  subject  to  the  division  provided 
for  in  said  will  and  codicil. 

"III.  That  a  part  of  said  land,  to- wit:  about  30acres,  is  included 
in  the  tract  of  land,  mentioned,  described  and  conveyed  in  the 
dee<l  from  Wm.  F.  Davidson,  Executor  of  Al)el  Harris,  to  said 
W.  P.  Fortune,  and  is  also  included  in,  and  is  a  part  of,  the 
tract  of  land  described  and  released  unto  said  Exe<*utor,  bv  Thos. 
L.  Harris,  by  indenture  between  them,  herein  filed,  and  also  in 
the  will  and  codicil  of  Abel  Harris,  and  is  a  part  of  the  land 
directed  by  him  in  said  codicil  to  be  sold  by  his  executor,  after 
the  provision  therein  provided  for. 

"  I V.  That  the  two  tracts  of  land  above  mentioned,  as  dcvscribed 
in  deeds  from  Thos.  L.  Harris  and  Wm.  F.  Davidson,  executors 
of  Abel  Harris,  to  W.  P.  Fortune,  constitute  the  old  Abel  Har- 
ris place  on  Swannanoa  river,  and  are  included  in  the  lands  de- 


scribed  in  the  dee 
anil  from  Samuel 

"V.  That  Wni 
wboiD  he  claims,  a 
bim,  have  beeo  in 
session  of  that  par 
is  covered  by  said 
Th(>8.  L,  Harris  an 
under  claim  of  ti 
bouudaries. 

"VI.  That  W. 
said  ti-act  of  land 
mouth  of  Septeml 
for  liile  in  the  sun 
purchase  money  t 
1867,  and  obtaiue< 

"VII.  ThatW 
to  him  by  Wm.  F 
for  the  sum  of  S(2, 
chase  mouey  in  tt 
ments  on  the  rema 
1874,  when  lie  |>a 
plaiutiff 's  sale  to 
menl  uf  this  actio 
plaintilf,  but  that  i 
of  March,  1883. 

"VIII.  That  A 
abeth  Harris,  and 

"IX.  That  the 
the  signature  of  tl 
same  is  hiH  bond. 

"X.  Thatiliert 
and  sold  by  thn  pi 
conveyance  from  T 
said  W.  P.  FortUL 


That  said  For- 
1  the  '27ili  (lay  of 
ley  for  the  same, 

no  deed  for  said 
i"  said  Watking, 

into  lietween  the 
fre-siild  said  land 
le  effect  that  the 
e-3o]d,  but  should 
<  siiid  land,  on  the 
|>latntiff'M  bond  to 

Harried  im  the  7th 
k'ing,  and  that  he 

ehe  purchased  the 
plaintiff,  that  the 
:hat  the  plaintiff's 
()f  conveyance,  to 

o  obhiin  his  wife's 
efendant,  hut  she 
said  land,  and  has 

nds,  outside  nf  the 
han  one  thousand 


in  the  pleadings, 
HandWm.  F.  Da- 
al,  Dpen,  n<ilorioii3 
Ihers  nnder  whom 
nown  and  visible 
p  the  same,  is  pre- 
(■es  to  Mary  Tate. 
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"II.  That  the  deeds  of  Mary  Tale 
from  Samiif  I  W.  Davidson  to  Abel  Ha 
ris  in  hiH  execulor  aud  Thos.  L.  Harris 
veyance  between  \Vm.  F.  Davidsou,  Ex 
and  deed  from  said  Wm.  F,  Davidson 
Wm.  P.  FortiiJie,  are  properly  execute* 
tered,  aod  are  effectual  to  pass  the  titU 
eerilied  lo  the  said  Wni.  P.  Fortune,  ( 
said  Fortune  is  seized  in  fee  simple  of 
c1liHe<l  in  the  land  desorilied  in  the  plet 
fendant,  aud  lia»  a  valid,  complete  am 
same. 

"III.  That  the  said  W.  P.  Foniiti 
land  previous  to  the  passage  of  the  slat 
restoring  the  common  law  right  of  do 
utes  creating  a  lioniesCead  in  lands,  he 
from  dower  and  homestead  of  his  wife, 
deed  of  conveyance. 

"IV.  That  the  plaintiff  having  acqi 
the  bond  for  tiile  to  him  from  defendi 
defendant,  he,  the  said  defendant,  is  c 
deny  that  he  has  title  in  himself  for  sai 

"V.  That  the  land  covered  by  said  b 
ant,  having  been  t>Mrchase«l  »nl)sequent 
1867,  restoring  the  common  law  righ 
chase  money  therefor  having  l>een  ful 
act  of  1868-'69,  the  same  is  subject  to 
the  said  \V,  P.  Forttine,  as  defined  am 
of  March  2nd,  1867,  and  cannot  be  < 
conveyance  of  said  land,  executed  by 
cancelliition  of  said  bond;  but  that  the 
to  her  an  dower,  while  her  said  husban 
of  one-half  its  value,  including  the  dwt 
which  he  usually  resides. 


ing  full  knowledge  iif  the  rnar- 

of  his  purehafte  from  the  plain- 

reoissinn  nr  ennocnatioii  of  siiid 

he  rijtht  of  dower  of  plaintiif'a 

bond. 

re,  on  the  question  of  plaintifF's 

make  a  aooti,  vjilid  and  inde- 
?land  lieseribed  in  the  pleadings, 

from  ThoM.  L.  Harris,  and  W. 
ind  disL'harge<l  of  any  right  of 
ivithoiit  her  joining  in  the  deed 

y  loramply  with  his  part  of  the 
?  defendant,  of  all  the  lands 
lat  the  di*d  heivin  tendered  by 
<-ompliai)oe  therewith,  and  that 
lanc*  of  said  contract  and  every 
r  title  is  involved." 
ng  exceptions  tn  this  re|Hirt : 
Harris  to  plaintiff,  dated  Sept., 
lo  plaiatiflf,  and  being  a  married 
is  still  living,  by  force  of  the 
no  matter  when  thec-oiitract  of 

>eciany,  for  the  reason  that  the 
H  not   psiid  nntil  the  lime  when 

Davidson  part,  the  contract  was 
ley  paid  in  1K74,  and  the  deed 
T's  wife  had  her  right  of  dower 

leil  in  the  bond  from  defendant 
act  of  March  2nd,  1867,  and 
s  was  entitled  to  dower  in   that 
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"  V.  That  it  matters  not  what  other 
have,  he  cflniiot  aifeot  his  wife's  mar 
any  of  his  lanHs,  without  her  consent. 

"VI.  That  in  adititiim  to  the  dower 
alsi>  her  homentead  rights,  an  given  by 
tiiti'ni  of  the  State,  and  they  cannot  b 
her  consent,  given  as  prescribed  in  «air 

"VII.  That  the  Davids<m  deed  w: 
nearly  ten  years  afier  the  contract  to  cc 

"Vlir.  That  the (jlaimiff  neveroff 
(September,  1883,  long  after  the  snits  ^ 

The  defendant  also  filed  the  followiii 

"In  the  trial  before  Judge  Grave 
weie  to  be  passed  on  by  the  jniy  wei 
by  them. 

"But  the  mutters  of  equity,  address 
cellor,  were  not  passed  on,  or  attempts 
Court,  and  we  now  ask  that  a  referenc 
on  those  points,  or  such  other  course 
partictilarly  with  reference  to  whethi 
ntnlraet  w<inld .  be  a  hatdsliip  ou  the  d' 
iniquitous  or  unconscionable." 

His  Honor  declined  to  give  snob  i 
among  others,  that  the  parties  had  an  < 
Graver  at  the  last  term,  of  teitderin| 
passed  upon  by  the  jury,  and  al.so  inti 
appeared  not  to  Uuvii  been  done. 

The  defendant's  ('ounsel  then  offereil 
such  oppiirtuiiity  was  had  at  the  last 
Judge  Grave-s,  which  was  not  allowei 

The  Court  thereu[)on  over-rnlcd  tl 
con  finned  the  referee's  re(>ort,  and  rend 
the  plaintitt  for  the  amount  of  the  two 
of  the  prerni.ies  for  the  .siitisfaction  of 
the  defendioit  should  otherwise  discha 
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of  next  term.  It  was  also  referred  to  the  Clerk  to  inquire  and 
report  the  value  of  the  rents  and  profits  of  the  premises,  since 
passing  into  the  possession  of  the  receiver,  and  used  and  enjoyed 
with  his  permission  by  the  plaintiff,  which  amount  it  is  decilared 
shall  be  applied  in  reduction  of  the  aforesaid  indebtelness. 
From  this  judgment  the  defendant  appeals. 

Mr.  J,  H.  Merrimon,  filed  a  brief  for  the  plaintiff. 
Mr.  Theo,  F.  Davidson,  for  the  defendant. 

Smith,  C.  J.  (after  stating  the  facts).  The  exceptions  to  be 
reviewed,  eight  in  number,  may  be  resolved  into  four  general 
propositions  in  law. 

I.  The  deeds  of  Thomas  L.  Harris  and  William  F.  Davidson, 
though  made  in  fulfilment  of  an  executory  agreement,  entered 
into,  in  each  case,  while  the  .dower  right  of  the  surviving  wife 
was  confined  to  lands  whereof  the  husband  was  seized  and  pos- 
sessed at  the  time  of  his  death,  were  iu  fact  executed  after  the 
change  restoring  the  right  of  dower  as  it  existed  at  common  law; 
and  therefore  these  tracts  wereencuml)ered  by  the  right  of  dower 
of  the  plaintiff ^s  wife,  contingent  upcm  her  survivorship. 

II.  The  lands  are  further  liable  to  her  contingent  claim  of 
homestead,  for  the  like  reason. 

III.  The  tract,  mentioned  in  the  defendants  bond  for  title 
given  to  the  plaintiff,  is  similarly  encumbered,  inasmuch  as  the 
dnwer  right  attached  to  the  equitable  estate  thus  vested  iu  the 
plaintiff,  and  could  only  be  restored  to  the  defendant  by  her  deed 
relinquishing  it. 

IV.  No  deed  was  tendered  until  in  September,  1883,  after 
both  suits  had  l)een  instituted. 

I.  The  force  and  legal  effect  of  the  agreement  and  the  rights 
and  duties  arising  under  them,  must  be  determined  by  the  law 
prevailing  when  they  were  made.  The  right  of  the  vendee  to 
have  such  title  as  the  vendor  could  then  convey^  and  the  capacity 
of  the  vendor  to  convey  his  estate,  free  from  the  claims  of  dower 
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or  homestead  afterwards  given,  in  » 
miniun  of  the  owner  over  his  own  | 
to  be  open  to  controversy,  and  we 
the  ndjudKpH  cases,  Sutionv.  Askev 
Johngoiiy  6fi  N.  C,  189  ;   Buntiiiff  v. 

The  same  doctrine  applies  to 
Bruce  V.  Sti-ickiand,  81  N.  C,  267  ; 
310. 

From  this  it  results,  that  a  contra 
deed  of  conveyance,  rests  upon  the  s 
is  referable  for  its  operation,  to  the  t 
undertakes  to  comply  with.     Buntir 

These  remarks  dispnse  of  liie  two 
the  fii-st  three  esceptioas. 

II.  The  fourth  and  fifth  exceptir 
proposition,  rest  upon  a  dil!erei>t  l>ap 
from  difficulty.  The  execution  of  t 
fendant  to  the  plaintiff,  transferred  t 
the  tract  which  it  embriu-ed,  and  lo  i 
of  dower  at  once  attache<l,  for,  uudei 
ble  equally  in  trust  and  legal  estates, 
right,  contingent  upon  her  survivin] 
divested  by  a  deed  executed  by  boll 
for  the  cimveyimce  of  a/ente  covert's 
unite  in  the  deed,  creates  (he  olstac 
the  estate  in  this  part  of  the  land  ui 
provided  in  the  plaintiff's  bond.  ' 
agreet]  l)y  i)arol  between  the  parties, 
bond  for  title  and  the  notes  for  the 
that  the  plaintiff  should  not  make 
land,  but  should,  instead,  surrender 
bund,  in  executing  the  eoutract  to 
miiney  was  paid. 

While  this  oral  understanding,  pa 
carried  out  in  the  execution  of  the  t 


odiiy  the  piaintilf'H  positive 
and,  includiog  this  with  the 
'.  coiisitiered  in  determining 
ised,  because  of  an  ohjectioo 
ties  understood  that  the  res- 
be  effected  by  the  surrender 
ihe  executory  contract,  and 
as  between  the  parties  them- 
oan  uuregistered  deed,  given 
len  no  intervening  inieresis 
y.  So  it  is  decided  in  the 
Hare  v.  Jernigan,  76  N.  C, 
8 ;  DavU  v.  luseoe,  84  N.  C, 
8. 

'  any  future  diHturbatice  from 
endeni  as  it  is  u(ion  tiie  wife's 
g  to  demand  that  it  l>e  laid 
;>ther  land,  with  the  mansion 
tlie  defendant,  as  the  referee 
iaintiff  was  a  married  man, 
juld  be  a  party  to  the  agree- 
intiff,  than  his  execution  of 
inding  that  the  reinrn  of  his 
I  be  a  c<)niplianL«  with  the 
,  the  legal  estate  in  which 

iiand  of  the  vendee  for  spe- 
ivey  land,  uses  this  language: 
ndor  is  a  married  man,  he 
wer,  and  that  she  cannot  be 
;;  and  entering  into  the  con- 
t  entitled,  within  the  doctrine 
;  more  than  the  husband  can 
,  and  not  any  Dotioit  of  mak- 
hich  prevents  the  purchaser 
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from  obtaining  compensation.  On  the  c 
enterwi  into  ihe  contract  in  ignoranct-  llii 
ried,  and  under  the  supposition  that  the 
unencumbered  title,  then  he  ought  io  hai 
with  an  abatement  fmni  the  price."  Po 
form.,  §461. 

While  this  is  said  of  a  vendee  seekiuj 
contract  executed,  and  does  not  apply  to 
tion  of  the  [wrties  is  reversed,  and  reli 
venilor  against  the  vendee,  it  iieverthele 
not  altogether  foreign  to  the  present  cor 
actioD  looks  to  a  judicial  appropriation  c 
of  a  ereilitor,  retained  as  secm-ily  for  his 
purchase,  to  the  discharge  of  the  debt,  il 

As  vendor  and  vendee  stand  in  many 
lation  RR  mortgagee  and  morlgngnr,  whe 
and  held  as  a  security  ftir  the  purchase  n 
in  this  feature,  is  very  like  that  of  a  pr 
and  sale,  and  should  be  treated  u\ma  Ih 
ciple. 

We  think,  therefore,  that  the  defend 
protected  by  the  plaintiff's  warranty  deec 
encumbrances,  presfnt  and  pnispective. 

The  last  exception,  based  upon  the  ph 
his  deed  l)efore  bringing  suit,  is  untenab 

The  rule  is  well  settled,  that  it  is  si; 
able  and  prepared  to  ct>nvey  title,  even  e 
Dunhp,  1  Wheat.  (U.  S.),  179,  2  Story 
V.  McNider,  90  N.  C,  249. 

The  refusal  of  the  Judge  to  allow  a  r 
of  taking  testimony  iipi)n  matters  of  e< 
after  the  suhmiKsions  of  issues  of  fact  to 
deriug  responses  thereto,  and  after  the  en 
as  to  the  plaintiff's  title,  reste4l  in  liis 
reviewable  error  in  law. 
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The  parties  went  to  the  jury  upon  all  controversies  about  the 
facts  deemed  by  them  to  be  nmterial,  and  the  equitable  functions 
of  the  Court  are  called  into  exercise  upon  their  findings.  The 
application  was  not  allowed,  for  the  reason  that  an  opp^trtunity 
had  been  afforded  for  the  submission  of  all  inquiries,  if  deemed 
material,  and  not  being  made  use  of  when  offered,  the  defend- 
ant cannot,  of  right,  afterwards  require  the  re-opening  of  con- 
troversies that  ought  then  lo  have  been  settled.  The  reason 
assigned  sustains  the  action  of  the  Court. 

The  last  and  remaining  inquiry,  is  as  to  the  effect  of  the  finding, 
that  the  plaintiff  employed  **  strategy  in  bringing  about  the  agree- 
ment," a  term  used  in  the  operations  of  armies,  conducte<l  by  a 
skilful  commander,  and  implying  tact  and  art  in  military  manoeu- 
vering,  and  is  not  very  appropriate  to  the  transactions  of  civil 
life.     If  artifice  and  fraud  were  resorted  to  and  used  in  inducing 
the eoDtract,  it  would  not  be  enforced  against  the  wronged  party. 
Butin  the  light  of  the  further  finding,  that  the  land  was  at  the 
time  worh  $5^000,  nearly  as  much  as  the  price  agreed  to  be  paid, 
aod  that  the  defendant  was  ^'  competent  to  make  the  contract," 
it  must  be  inferred  that  the  jury  meant  to  say  in  their  vei'dict, 
that  it  was  brought  about  by  acts,  and  perhaps  representations, 
not  in  themselves  unlawful,  but  such  as  are  common  to  persons 
entering  into  contract  relations,  each  endeavouring  to  make  the 
best  terms  for  himself  in  the  transaction.     Putting  this  interpre- 
tation upon  the  verdict,  in  the  use  of  the  term,  it  interposes  no 
impediment  in   the  way  of  enforcing  performance  of  the  con- 
tract.    If  it  was  intended  to  convey  a  meaning  incompatible 
with  fair  dealing,  and  approximating  to  that  conveyed  in  the 
word    "stratagem,"  which  implies  artifice,  trickery,  deception, 
and  perhaps  even  positive  fraud  practiced,  it  is  enough  for  us  to 
say,  we  are  unable,  in  connection  with  associate  findings,  to  give 
it  this  sense,  and  thus  debar  the  plaintiff  of  redress.     The  ver- 
dict determines  the  facts,  and  we  are  not  at  liberty  to  go  outside 
of  it  in  search  of  others.     Shields  v.    Whitaker,  82  N.  C,  516  ; 
Leggdt  v.  LeggeU,  88  N.  C,  108 ;    Wmel  v.  Rathjohn,  89  N. 
C,  377  ;   Wmihy  v.  Shields,  90  N.  C,  192. 
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remoDStraied,  and  iDsiHied  that  by  his  contract  with  the  company, 
he  had  the  right  to  ride  in  that  car,  and  insisted  on  naaintaining 
his  right.  The  conductor  said  that  he  was  bound  to  comply  with 
his  instructions,  and  insisted  that  the  plaintiff'  should  comply  with 
the  r^ulations  of  the  company,  and  approached  him  and  laid 
his  hand  firmly  but  gently  on  his  shoulder,  and  removed  him 
to  another  car,  which  was  not  a  first-class  car,  such  as  the  defend- 
ant had  contracted  to  carry  the  plaintifT  in,  but  on  the  contrary, 
was  deficient  in  all  the  comforts  and  conveniences  usual  in 
first  class  coaches.  That  it  was  filthy  from  constant  use ; 
was  one  half  the  size  of  a  first  class  coach  ;  was  crowded 
with  passengers  ;  was  filled  with  tobacco  snjoke,  and  was  dirty, 
and  improperly  lighted  ;  and  he  told  the  conductor  he  was  sensi- 
tive to  the  odor  of  tol>acco,  and  it  was  dangerous  for  him  to 
inhale  it ;  that  he  rode  three  houi*s  on  this  car,  and  suffered  great 
pain  and  mortification,  &c. 

The  defendant  admitted  that  the  plaintiff  was  required  to 
change  his  seat  from  the  car  appropriated  for  ladies,  to  another 
car  ufied  for  the  accommodation  of  gentlemen.  It  insisted  that 
the  car  to  which  the  plaintiff  was  transferred  was  a  first-class 
car,  and  denied  the  allegations  of  the  plaintiff  that  it  was  filthy 
and  filled  with  tobacco  smoke  and  other  offensive  odors,  but,  on 
the  other  hand,  was  furnished  with  comfortable  seats,  and  was 
properly  lighted  ;  that  the  car  into  which  the  plaintiff  was  trans- 
ferred was  composed  of  two  compartments,  and  divided  by  a 
close  wooden  partition,  in  the  rear  section  of  which  smoking 
was  not  allowed,  and  was  set  apart  for  first-class  passengers, 
while  the  other  section  was  used  for  second  class  passengers.  It 
denied  that  the  conductor  at  any  time  put  his  iiand  on  the  plain- 
tiff for  the  purpose  of  coercing  or  removing  him,  or  at  any  time 
offered  him  any  indignity,  by  word  or  act,  but  at  all  times  treated 
him  with  courtesy  and  politeness,  and  when  the  conductor  for- 
mally required  the  plaintiff  to  remove  into  the  forward  car, 
there  was  no  one  present  but  the  conductor,  porter  and  the  plain- 
tiff. 
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The  pluintiff  testified  ihat  the  car  in 
ferred  from  the  "  ladies  (.-ar,"  was  not  a 
low  roofed,  no  ventilalion,  and  no  mean 
by  the  windows;  the  seats  were  low  anfl 
lighted  with  a  kerosene  lamp  on  one  side 
and  odors  from  the  water  closet.  The  a 
warm,  that  he  had  to  raise  a  window  to  g 
and  odor  and  heat ;  that  there  was  a  crat 
smoking  oar,  and  the  door  being  out  uf 
the  adjoining  car  was  let  into  the  one  wl 
he  was  very  sensitive  to  tobacco  smoke,  t 
told  him  that  he  was  required  by  bis  ord 
the  car  assigned  for  gentlemen,  be  told 
resist  him  physically,  but  that  he  pmteisi 
and  would  do  so  until  there  was  such  as 
pel  him;  that  the  conductor  allowed  hi 
cup  of  coffee  which  he  had  ordered,  an 
with  his  a^ffee,  the  conductor  approach' 
hand  firmly  but  gently  on  his  shoulder, : 
into  the  other  car;  that  the  only  injury 
ride  in  the  car  to  which  he  was  remove 
and  headache  from  which  he  was  relieve 

The  only  other  witness  who  was  inti 
was  C.  B.  Wright,  who  testified  that 
night,  and  that  the  car  used  for  gentlen 
what  is  known  to  the  travelling  public 
that  it  was  not  disagreeable  to  htm,  nor 
which  he  could  smell,  offensive. 

On  the  [tart  of  the  defendant,  Mr.  I 
bad  been  in  the  employment  of  the  Ral 
road,  in  chat^  of  the  motive  power.  1 
witness,  was  loaned  to  defendant  a  sbor 
Jaonary.  It  was  in  good  order  when 
□ewly  painted,  with  comfortable  fJash 
from  the  top  by  approved  patent  ventilat 
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on  the  Raleigh  and  Gaston  Railroad  as  first  or  second  class  car, 
as  the  occasion  require<l. 

Mr.  Clark,  one  of  the  gentlemen  removed  from  the  ladies  car, 
testified  that  the  ear  to  which  he  and  the  plaintiff  and  the  others 
were  removed,  was  clean  and  comfortable;  that  lie  was  sensitive 
to  the  smoke  of  tobacxio,  but  did  not  detect  the  odor  of  tobacco 
that  night  in  the  car,  and  he  suffered  no  discomfort  that  night 
in  his  ride  on  the  car. 

Dr.  Clark's  testin)ony  was  in  sul)stance  the  same.  Mr.  Mur- 
chinson  testified,  that  he  rode  on  the  car  that  night  from  Wil- 
mington to  Lumberton  ;  that  the  car  w^as  clean,  had  comfortable 
seats,  water  closet  and  lights;  that  he  did  not  detect  the  odor  of 
tobacco,  or  any  other  offensive  odor  from  the  water  closet.  He 
conversed  with  the  plaintifiF  on  the  trip,  after  he  («me  into  the 
car;  he  seemed  to  be  comfortable.  He  got  off  with  plaintiff  at 
Luml)erton,  and  stayed  with  him  that  night.  He  seemed  well, 
and  not  injuriously  affected  by  his  ride  that  night.  He  made 
no  complaint.  When  the  plaintiff  came  into  the  car,  he  heard 
him  say  that  "  he  would  make  the  defendants  suffer  for  that 
night's  work." 

Captain  Everett,  the  conductor,  corroborated  the  testimony  of 
the  other  witnesses  for  the  defendant,  as  to  the  condition  of  the 
oar  with  n*sj>ect  to  cleanliness,  and  the  absence  of  offen-ive  odors. 

He  also  testified,  that  he  did  not  touch  the  plaintiff  when  he 
required  him  to  leave  that  car,  and  when  plaintiff  said  he  was 
very  sensitive  to  tobacco  smoke,  he  told  him  if  he  put  his  ob- 
jection on  that  ground,  he  might  stay  in  tlie  ladies'  car,  but  he 
said  he  would  not  put  it  on  that  ground,  and  went  into  the  objec- 
tiouable  car.  This  car  was  borrowed  from  the  Raleigh  &  Gas- 
ton Railroad  Company,  for  use  while  the  passenger  car  of  the 
defendant  was  undergoing  repairs.  There  were  no  offensive 
odors  on  it  that  night.     No  smoking  was  allowed  in  it. 

The  defendant's  counsel  asked  for  several  instructions,  among 
which  was  the  following,  to-wit : 
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"The  plaiutiffis  not  i 
or  luiuitivt  tiamnges,  uji 
cuDistaiice.s,  and  he  car 
ages  for  suoli  supposed  : 
by  the  drfeiidant's  faili 
was  entitled  to." 

InHlead  of  giving  tlii 
instrucleii  the  jury,  "T 
sickness  or  injury,  but 
suffereil,  and  if  yuu  siii 
it  is  for  you  to  drterni 
finii  there  was  a  bread 
what  ilaniage  he  sustai 
say  whether  he  is  entit! 
the  part  of  the  plaintiff 
the  conductor  had  ther 
but  he  had  no  right  to  i 
ductor  useil  improper 
plaintiff  might  be  entit) 
DO  more  force  than  w 
l)e  liable  for  vindictivi 
malice  shown.  If  you 
plaintiff  with  rudenc^, 
out  of  the  car  reserve<l 
eration  in  estimating  th< 
it'  the  plaintifF  is  entitle 

The  jury  returned  a 
damages,  and  there  wa 
ruKd,  aud  defendant  ap 

Mr.  R.  7).  Johnston, 
Mr.  Piatt  D.  Waiker 

Ahhe,  J.  (after  statin 
fendant  was  entitled  to 


^1  of  the  Court  to 
ta  given  upon  that 

)  giving  tlie  plaintitf 
the  am  Mint  of  dam- 
)rtion  to  the  antual 
F  that  it  IS  evident 
ere  pui  itive  or  ex- 

|)lary  d amines, 
ept  in  oa'-es    'when 
mil  a  de^iee  of  neg- 

0  conspqiien*  es,  op- 
,  (ir  otlier  pauses  of 
e  injury,"  Thomp- 
)  the  same  effect  is 
.t-oirdiiig  lo  tile  tes- 

1  rudene*;  or  iinnec- 
ringhiin  to  lesive  the 
1,  that  tlie  conductor, 

the  ladies  car  had 
i  allowed  to  remain 
r  came  to  him  and 
tty,  and  foi'cetl  him  to 
was  a  powerful  man 
ngth,  and  he  iiiiew 
l..Tms.  ^^'lle^e  w;ia 
temcint  that  the  cs>n- 
',  exchidcs  the  idea  of 
dly;  uiid  rude  means 
There  was  no  rough 
r,  and  there  wan  con- 
,  because  thei-e  was 
fore  erred  in  telling 
force  or  rudeness  on 


the  octa^ioi),  t 
and  agaii),  "it 
plaintiff  with 
out  of  the  car 
cralioii  ill  estii 

He  should  I 
either  of  rude 
den(«  of  eithe 
damages  again 
any  thing,  it  ' 
were  commen-i 
evidence,  the  ] 

But,  aside  I 
many  points  S 
iD  evidence  th 
siou.  Captaii 
testified  that  h 
til}'  told  him  i 
which  was  ve 
that  effect,  he 
ground,  he  ti 
declined  to  re 
tion  to  the  o 
chance  of  ma  I 
by  aiakiug  tht 
Taking  this  e\ 
tiff,  if  entitled 
tfaau  com  pens 
charged  the  ji 

In  a  case  ve 
from  a  Railrot 
the  rate  of  fa 
allowed  by  lav 
upon  his  refus 
without  rudeni 


■iiemory  by  reference 

he  may  be  forced  to  d 

4.  A  wltDes«  can  refresb  I 

Court  ae  well  ae  wbea 
not  teHtlfj  to  certalu 
[nude  by  hlia  at  tbe  t< 
to  let  blm  do,  and  ifti 
tbat  he  could  then  te» 
Any  qucMlon  as  to  tbi 
but  uot  to  bU  compel 

5.  A  Uiigant  should  lie  all 

evidence.     So,  where 

which  tbe  plalutiff  wl 
Introduce  the  memon 
afterward  a  tbe  defend 
were  substaotlally  as 
71  uHu  hild  to  be  error, 


OlVII-  ACTION,  tri 
gust  Term,  18S5,  of 

This  acliun  is  bro 
urer  nf  the  county  (i 
the  sureties  to  his  ol 
failirig  to  pay  to  the 
ami  aibcertuiited  to  Ix 
incurred  in  tailing  ti 

Tlie  defendant  sht 
paid  the  relator  on 
$1,700.00. 

The  following  is  i 
is  neces.'itiry  tn  a  pr 
Court: 

"The  only  issue  s 
aDt  G.  W.  McKee, 
plainiiff  J.  A.  Dav 
hundred  dollars,  as  t 
ore<iit  theretbr?" 


,  iniii  III  iiie  inal  of  ihis  issue,  tlie  liiirdeti  (if 
B  rlDCundant,  unil  he  whs  entitled  tn  open  anil 
it  then  offered  in  evidence  a  [laper  writ- 
receipt  for  gl,700on  Ilie  county  fund 
«ember,  1882,  siguetl  liy  the  relator  as 
tneeswl  by  one  R.  W.  Query. 
aid  Query,  who  after  tcsiifyiiig  to  the 
&i:,  further  testifieil  that  nceording  to 
•0  was  mude  up  hy  the  eoii^ulidation  of 
•retofore  given  by  the  relator,  for  taxes 
lit  $1,300,  and  two  county  orders  of 
cash  then  |)aid. 

itfered  testimony  lending  to  show  the 
pt,  and  with'iut  ottering  himself  as  a 

intiff  then  offered  himself  as  a  witness 
denied  thiit  he  had  signed  the  $1,700 
ember,  1882,orataiiyothertinie,or  that 
i  a  consolidation  of  receipts  on  the  4th 
lat  he  had  received  qny  |iart  of  $1,700, 
paid  up  lo  that  time,  exce^it  3500  paid 
1882,  and  produce<l  a  re<'eipl  for  said 
was  surrendered  to  him  on  the  6th  of 
(200  in  money  was  paid  to  him  at  the 
•eceipt  so  surren<lered,  and  the  $200  in 
defendant  the  $700  receipt  exhibited  in 
le  swore    he  gave  the  defendant  credit 

he  face  of  the  S500  receipt,  an  endorse- 
"  This  receipt  surrendered  the  6th  of 
ther  for  $700,  including  this,  given  in 
ore  that  this  endorsement  was  made  in 
dant.  McKee. 

ired  as  a  witness,  John  F.  Ijeejwr,  the 
lerk  of  the  Board  of  Commissioners  of 
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Giiston  ciiiiiity,  and  proposed  ti 
ant  Gforgp  W.  MfKee,  in  ar 
taxes  iiivolvtti  in  ihi?^  suit,  b 
thireii)fore,  liad  nlferf<l  hiniHfl 
all  the  r<H.'i'ij)Is  n^insl  the  cniui 
m*ii)t  of  N-vcmlwr  6th,  1882, 
on  the  4ih  of  Did'Hilier,  1882 
the  81,700  roit'ipt,  and  i hat  the 
wa»s  ti»t  Hurrendered  by  him  on 

Befurt  calling  for  this  tetitim( 
pnrlirniiiary  qiie-titui  as  (o  whet 
of  all  tile  te^tinumy  of  the  deft 
on  that  i>cxii»ion.  The  witness 
out  refreshing  his  memory  hy  ref 
witness,  had  taken  in  writing  u| 
commis^ionprs,  which  notes  he  t 
notes  containKl  ihe  snhstance  uf 
ant  McKee  on  ihe  investigatioi 
the  testimony  down,  while  aotln 
misriioners,  at  the  time  it  wat  gi 
defendant,  but  that  llie  notes  ha 
fendant  McKec,  or  Kilned  by  h: 

The  plaintiff  then  asked  his 
refresh  his  ineiiiory  l»y  referring 
lowed  t"  testify  a>  U>  the  eviden 
above  stated.  This  was  objects 
objection  was  sustained  liy  the  < 
plainiitj;  that  he  might  read  in 
mony  of  McKce,  or  any  part  th 
ness  in  the  investij^ation  before  \ 

This  the  plaintiff  declined  to 
of  the  CiHirt  in  sustaining  the  d 

Afterwanls,  during  the  exami 
tiff  proposed  (o  rend  the  notes  ii 
that  he  Ihoii^'bt  it  was  inctmipel 


« to  his 

ief'end- 
Honor 
ipetent, 

r  some 
by  the 
ate  the 
Cee,  in 
wsition 

ai«  the 
e  wm- 
by  the 
tiff  ex- 
witness 
i  plain- 
ore  the 
ieS700 


in  Raid 
several 
lie  said 
I  me  as 
UcKee 
before 
Lieeper, 
to  each 

;tid)int. 
in  the 
C«urt 


then  gave  ji 
feodaut  cred 
and  the  plai 

3femrs.  J' 
F.  Baaon  w 

Merrimi 
missions  aiK 
examination 
qiiestiim,  we 
and  his  co-d 
to  sustain  tl 
impair,  or  d 

Such  adti 
sou  who  he£ 
stance  of  tli 
pupp(«e,  wi 
had  written 
and  then  gt' 
the  relator  * 
to  testify,  ar 
settled  rule 
such  facts  ai 
he  may  refr 
writing,  mei 
be  cimipellei 
The  purposi 
is  not  to  s«|: 
memory  of 
within  his  o 
shows  that  i 
the  distinct 
seemed  to  h 
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Davenport  v.  McKee. 


SUiie  V.  L^on,  89  N.  C,  568;  Cawles  v.  Hayes,  71  N.  C,  230; 
Greenleaf  on  Ev.,  §436,  ei  seq. 

The  witness  Leeper  was  asked  if  he  could  state  the  substance 
of  all  that  the  defendant  had  sworn  on  the  former  occasion  men- 
tioned. He,  in  effect,  replied  that  he  could  not,  without  refreshing 
his  memory  by  reference  to  certain  written  memoranda,  made  by 
himself,  that  he  then  had  present,  plainly  implying  that  he  could, 
if  permitted  to  refer  to  it.  The  Court  refuse<1  to  allow  the  wit- 
ness to  thus  refresh  his  memory.  Why  it  did  so,  does  not  ap- 
pear, and  we  are  unable  to  see  any  reason  for  such  ruling. 
Plainly,  the  relator  was  entitled  to  have  the  evidence  of  the  wit- 
ness, and  to  have  him  qualify  himself  to  testify,  if  he  could  do 
so,  by  reference  to  the  writing  theu  present,  as  he  said  he 
could  do. 

And  when  afterwards  in  the  further  progress  of  the  trial,  the 
•  same  witness  was  again  introduced,  and  he  then  stated  that  he 
could  recollect  and  testify  as  to  all  that  was  sworn  by  the  defend- 
ant McKee  on  the  former  occasion  as  to  the  receipt  referred  to, 
he  ought  to  have  been  allowed  to  testify,  because  he  said  that  he 
could  do  so,  and  if  he  could,  the  relator  was  entitled  to  have  the 
benefit  of  his  testimony.  The  plain  inference  was,  that  he  had 
reflected  about  the  matter,  and  had  recollection  of  the  facts,  or 
had  refreshed  his  memory  by  reference  to  the  memoranda  men- 
tioned by  him  in  his  first  examination.  He  had  the  right  to  do  so, 
and  it  was  not  necessary  that  he  should  refer  to  the  memoranda  in 
the  presence  of  the  Court,  or  produce  the  same  in  Court,  certainly 
not,  unless  the  Court  so  required.  When  the  witness  stated  that 
he  had  knowledge  of  the  facts,  that  was  sufficient, — he  was  then 
prepared  to  testify,  and  any  question  as  to  the  accuracy  of  his 
knowledge  and  recollection,  would  not  go  to  his  competency,  but 
to  his  credibility. 

The  Court  told  the  relator  that  he  might  read  in  evidence  the 
whole  or  any  part  of  the  testimony  of  the  defendant  McKee,  as 
taken  down  by  the  witness  Leeper,  before  the  county  commis- 
sioners, but  the  relator  at  first  declined  to  do  so,  it  seems,  doubt- 
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Davbni^^rt  v.  McKib. 

ig  its  competency.  It  may  be,  that  under 
nd  for  the  purpose  contemplated,  it  was  com 
1  evidence.  A»ke  v.  DfRomet,  5  Jones,  ^9! 
1  N.  C,  606.  But  the  relator  had  the  right 
F  the  pvrtinent  testimony  of  such  competi 
rodueed  on  the  trial.  It  was  for  the  relator 
inracter  of  competent  evidenie  he  would  in! 
jse — it  was  the  office  of  the  Court  to  determ 
nd  application.  The  relator  might  wish  to  r 
fy  the  evidence  produced  by  him,  and  hi 
ight  to  do  so,  to  a  reasonable  extent. 

The  fiiut  that  the  defendants  in  reply,  ininx 
IcKee,  and  he  state<l  that  he  hat!  been  exar 
ccasiou  liefore  the  county  commissioners  in  rf 
]  question,  and  his  statemenis  then  made  we 
ime  as  those  pro|iOBed  to  be  proven  l>y  the  v 
ot  have  the  eflect  to  cure  the  error  of  the  0 
dmit  the  competent  evidence  offered  by  the  i 
le  had  the  right,  in  theonlerof  the  trial,  to  ha 
[tm|)etent  testimonyof  hisowu  witness, and  to 
lie  facts.  It  may  be,  (hat  he  would  have  stat 
1  Iheir  detail  and  application.  He  might  h 
kI  something  that  would  have  changed  oi 
tance  of  McKee's  tentiniony.  The  jury  m 
im  more  readily  than  McKee,  and  given  i 
ersion  of  the  facts.  A  party  ought  to  be  al 
ase  in  his  own  way  and  by  his  own  evidenci 
0  as  allowed  by  law  and  according  to  the  coi 
he  Court.  It  is  scarcely  just,  when  compete 
<y  one  party,  has  been  erroneously  rejected,  t 
iig  pjirty,  in  his  own  way,  in  a  different  s( 
upply  the  evidence  so  rejected,  by  the  testimi 
arty  himself. 

The  witness  Leeper  ought  lo  have  been  all 
nemorv  bv  reference  to   the  written   memon 
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ud  he  ought  to  have  been  allowed  to  testify 
xd  the  second  time,  and  stated  that  he  then 
e  facts  aud  could  .state  them, 
the  ptainiifTis  entitled  to  a  oew  trial.  To 
lion  be  certified  to  the  Superior  Court  ac- 
r  so  orda-ed. 

Reversed. 


DEFENDANTS'  APPEAL. 
Appeal. 


indants'  a]){ieal  iu  the  preceding  ease.  It 
me  counsel. 

D  the  case  above  named,  both  the  plaintiff 
il.  As  we  have  decided  that  the  plaintiff  is 
il,  the  result  is  to  give  Ihe  defendants  ihe 
:  we  need  not  decide  the  questions  presented 
turne  out  that  it  was  uiinece^mry,  and  it 
having  been  improvideutly  taken.     It  is  so 


Bisniifiied. 


L  WEST  V.  T.  E.  REYNOLDS, 

>m  Justices  of  the  Peace — Appeal. 

LTG  Dot  compelled  to  perform  th^r  duties,  uolest  tbe 
»re  p«id  or  tendered  them,  but  Ibey  must  demftDd  them 
ipated  to  llllgaots. 
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a.  80  where,  on  appeal  from  ■  Justice  of 
because  the  teee  fur  this  service  were 
the  Clerk  did  aot  demBud  Lis  ti^es  o 
would  not  be  docketed  unless  they  w 
the  appeal  U)  be  docketed  r.wo  terrae 
the  appellaot  was  uotlfied  that  tble  hai 

3.  H  it  intinuUtd,  that  allowiug,  or  refusiot 

dIscretloDary  with  Ibe  trial  Judge,  anc 

4.  Aq  appeal  does  not  He  (ram  an  order  01 

Justice  of  the  Peace  to  be  docketed  al 

{Andrtm  v.  Whunanl,  88  N.  C.  446  ;  ftrt 

Spaug/i  V.  Bowr,  85  N.  C,  3)!),  cited  and 

Civil  actios,  pending  id  the 
county,  heard  at  Chaml)era  by  Gi 
1885. 

The  plaintiff,  on  the  20ih  da; 
l)efore  a  Justice  of  tlie  Peace,  reo 
against  the  defendant,  who  appea! 
caused  notice  tliereof  to  be  served 
the  fees  due  ihe  Justice.  Soon  af 
the  |>a[)ers,  proceedings  and  judgi 
«f  the  Superior  Court,  with  the 
placed  them  in  im  envelope,  Jal 
Court,  no  fees  paid,"  with  other 
the  same  kind.  No  fee  was  theUj 
docketing  ihe  cause;  no  iiitimatii 
docketed  witiiout;  nor  had  the  de 
tion  of  the  rule  adopted  by  the  C 
in  which  he  required  prepayraer 
The  cause  was  not  docketed,  th 
until  two  terms  of  the  Court  ha 
Court  being  such  that  it  could  nu 
peal  had  been  eutered  In  its  pro)M 
soon  as  the  omission  was  discove 
inaction  known,  the  fee  was  pai 
October  of  the  appellant's  inteutii 
the  docketing  of  the  cause. 
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West  v.  Reynolds. 


These  facts,  based  upon  affidavits  read  on  the  hearing  of  the 
defendant's  motion,  are  found  by  the  Judge,  and  thereupon  he 
ordered  that  the  appeal  be  entered  on  the  docket,  and  stand  for 
trial  at  the  next  term.  To  this  ruling  the  plaintiff  excepts  and 
appeals. 

Mr.  C.  A,  Moore,  for  the  plaintiff. 
Mr,  M.  E.  Carta' y  for  the  defendant. 

Smith,  C.  J.  (after  stating  the  facts).  It  is  the  duty  of  the 
Justice  from  whose  judgment  an  appeal  is  taken,  lo  "  make  a 
retorn  to  the  appellate  Court,  and  to  file  with  the  Clerk,  the 
papers  constituting  the  cause,  within  ten  days  after  the  service  on 
him  of  the  notice  of  the  appeal,"  and  this  was  done.  The 
Code,  §878. 

So,  when  this  is  done,  the  Clerk  is  required  to  enter  "  the  case 
on  his  trial  docket,"  for  trial  at  the  ensuing  term.    §880. 

It  will  be  observed,  that  while  the  section  which  requires  the 
service  of  the  Justice,  in  perfecting  the  appeal  by  transmitting 
the  pafiers,  in  express  terms,  declares  that  "  no  Justice  shall  be 
bound  to  make  such  return,  until  the  fees  prescribed  by  law  for 
this  service,  be  paid  him  ;"  no  such  provision  is  made  in  that 
relating  to  the  action  of  the  Clerk. 

There  is,  however,  a  statute  relating  to  all  the  officers,  whose 
fees  are  determined  and  allowed,  in  the  chapter  entitled  "  salaries 
and  fees,"  in  the  2nd  vol.  of  The  Code,  which  provides  that  in 
civil  suits,  except  when  persons  sue  as  paupers,  "  no  officer  shall 
be  compelled  to  perform  any  service,  unless  his  fee  be  paid  or 
tendered."  The  Code,  §3758.  This  clause  excuses  the  refusal  to 
perform  any  official  duty,  unless  when  the  demanded  fee  allowed 
therefor  by  law,  shall  be  paid  in  advance.  But  obviously,  if 
this  be  a  condition  precedent  to  his  acting,  it  should  be  made 
known  to  the  appellant,  and  an  opportunity  be  given  him  to 
make  the  payment  and  assure  the  |)erformance  of  the  required 
service.     The  very  act  of  accepting  the  papers,  about  which  he 


is  to  render  the  Hervii-e,  in  silen 
natiou,  may  reasouably  be  fxy 
that  what  is  neces^ry,  will  be  d 
Dot  "  compelled  to  perform"  the 
tbrra  it,  and  dis|)ei]se  with  th( 
iDtend,  he  should  say  su  at  the 
postiD);  of  the  notice  in  hii«  ofH> 
had  adopted  and  from  which  1 
stances  depart,  would  be  knot 
said  to  the  Justice,  we  may  » 
comniniiicate<l  the  fact  to  the  i 
enabled,  by  payment  of  the  sr 
her  appeal  eHectuat.  The  faul 
the  Clerk  to  demand  his  fees  w 
him,  or  afterwards  to  let  the  ap[ 
not  be  put  upon  the  docket  unti 

DiLLARD,  J.,  cumaienting  up 
but  an  embodiment  of  the  comn 
oruri  was  ask«^d,  to  bring  up  a 
and  the  Clerk  had  refused  to  1 
fees  wei-e  |Miid,  and  they  were  i 
think  then,  that  the  demand  of 
by  the  Clerk,  was  proper  iu  hii 
thereof,  as  we  are  to  take  it  he  w 
negative  sueh  knowledge,  it  wa 
pay  the  fees,  or  otherwise  so  1 
papers  come  forward,"  Andrm 
448. 

Without  advertiug  to  the  pro' 
scribe  the  manner  and  limit  thi 
sive  acts  necessary  to  render  an  : 
reaching  the  appellate  Court,  or 
relief  will  be  afforded  when  som 
observed,  and  how  far  this  Cout 
Jiidg«  iu  the  Court  below  in  gi\ 
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we  must  <lispose  of  the  present  appeal  upon  another  ground.  It 
is  taken  to  action  in  the  ?anse  preliminary  to  a  trial  upon  its 
merits,  an  initiatory  step  in  this  direction,  involving  no  right, 
which,  upon  exception  noted,  may  not  be  asserted  and  made 
available  U})on  an  apjxjal  after  final  judgment,  and  therefore  jjas 
been  prematurely  and  unnecessarily  taken.  It  stands  upon  the 
same  general  ground  as  a  motion  to  dismiss  a  pending  action 
which  is  refused,  of  which  there  are  numerous  cases,  and  the 
practice  is  well  settled.  Railroad  v.  Richardson^  82  N.  C,  343, 
and  other  ciises.  In  Spaugh  v.  Boner,  85  N.  C,  208,  Ruffin, 
J.,  says :  "We  have  therefore  had  no  difficulty  in  reaching  the 
conclusion,  that  thedefendant\s  appeal  should  have  been  dismissed 
on  the  motion  of  the  plaintiff;  but  have  had  serious  doubts  as  to  the 
point  whether  an  appeal  would  lie  from  the  refusal  of  the  Judge 
in  the  Court  below  to  dismiss  it."  This  indicates  the  disposition 
of  the  Court,  to  disallow  appeals  from  interlocutory  rulings,  when 
the  alleged  errors  may  as  well  be  corrected  upon  a  final  determi- 
nation of  the  cause  and  in  a  single  appeal,  so  that  all  the  njatter 
in  controversy  may  be  settled  at  once.  In  this  case,  if  the  Court 
had  refused  the  motion,  and  this  was  not  an  exercise  of  discre- 
tion confided  to  the  Judge,  an  appeal  of  the  defendant  would  be 
entertained,  as  in  a  dismissal  of  the  action  on  motion,  because 
otherwise  the  party  would  be,  while  put  out  of  Court,  without 
remedy.  But  when  the  ruling  is  in  the  progress  of  a  cause,  and 
its  furtherance  ti»wards  a  trial  upon  its  merits,  there  is  no  reason 
why  we  should  be  prematurely  called  on  to  exercise  appellate 
power  at  once,  as  no  injury  results  from  the  refusal. 

'*The  correct  practice,"  it  is  said  in  the  opinion  from  which 
the  extract  has  been  taken,  "  in  case  of  a  refusal  of  the  Court  to 
dismiss  the  action,  (that  is,  in  retaining  it,  or,  applying  the  rule 
to  the  present  appeal,  putting  it  on  the  docket  so  that  it  may  be 
tried,  and  not  summarily  ended),  is  to  note  the  exception  and 
proceed  with  the  trial,  so  that,  on  the  appeal,  this  Court  can  have 
the  whole  case  before  it,  and  make  such  a  decision  as  may  at 
once  dispose  of  it."  The  principle  governs  the  present  case,  and 
22 
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the  appeat  m 
in  the  Court 


For  Bjllabus  » 

Civil  act 
couuty,  hean 
24th,  1886. 

The  plaijil 

Mr.  C.  A. 
No  oouuHe 

Smith,  C. 
a$  those  in  f 
in  the  opinio 
way.     Appei 


ERM,  18«6. 


II  of  tbe  teGtatur  op«D  tor 
^ulsr,  Biid  a  |^eD«ra1  ptntmouDl.  Inter- 
:la»b,  tbe  geueral  Interest  must  pre- 

I  □[  tbe  bouse,  tbe  north  kltcben,  sod 
lumber-bouse,  Bad  tt  math  luod  aa 
me  will  devlttd  tbe  same  land  to  B  ; 
!,  and  B  tbe  remntnder  la  (ee. 
bave  rouvejed  the  fee. 
ousted  bf  bla  co-tenant,  wbii  brings 
lueeslun.  tbe  Superior  Court  has  no 

rf,  83  N.  v.,  380;  flow  v.  Tomt.  *  DeT., 


>F  EJECTMENT  to  recover  land, 
\ug  Terra,  1885,  of  Gaston 

e  case  submitted  to  the  Omrt 

gfacis'.  Andrew  Neagle,  who 
roversv,  died  im  the  ...  day 
stament,  the  material  parts  of 
bequeath  to  my  wife  thiseud 
and  what  she  needs  of  the 
give  her  a  negro  woman  Fil- 
8.  These  I  give  to  her  to  dis- 
e  her  as  much  land  as  she  can 
she    needs  of  the  ham  and 

Neagle,  the  pkntatiou  where- 
ptantatiou,  and  a  negro  man 

].  Neagte,  and  his  mother,  the 
son  John  at  the  death  of  my 
earing  and  screw,  my  wife  to 
eeds  them,  and  my  threshing 
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machine,  also  my  slock  of  ca 
posal." 

That  at  the  time  of  testato 
pied  the  north  end  of  his  dn 

io  the  northern  half  and r 

was  a  kitchen  at  the  north,  an 
dwelling,  and  alao  a  ainoke-h< 
upon  naid  home  place. 

That  after  the  death  of  the 
visee  of  the  home  pW-e,  and  a 
ted  the  pmviaions  of  the  will, 
said  iiouseand  land,  with  h'm  i 
while  so  ucciipying  the  premi: 
debt  due  by  him,  and  the  lai 
mortgage  and  execution,  and 
Leeper,  in  the  year  1869,  » 
That  the  said  Margaret  IjeC] 
her  title  to  said  land  desceude 
A.  A.  Leeper  and  Mary  E, 
with  the  other  plaintiff,  S.  J 
born  alive,  which  afterwards 
his  wife's  interest  in  the  lar.d. 

The  plaintiffs  contend,  thai 
definite  and  distinct  enough 
the  land  and  the  buildings  th( 
in  the  njrth  end  of  the  dwell 
the  necessary  use  of  the  oihe 
with  John  E.  Neagleand  thuf 
and  enjoyment  uf  so  much  of 
the  uegni  force  given  to  her. 
occupation  of  the  entire  preni 
erty,  and  keeps  the  plaiuliSTs 
demanded  to  be  let  into  poss 
said  land,  according  to  the  res 
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The  defendant  admits  the  possession,  but  denies  the  tenancy  in 
common,  and  insists  that  she  is  the  rightful  owner  of  said  land 
in  fee  simple,  under  the  will  of  the  testator,  but  consents  to  a 
construction  of  the  whole  will,  to  the  end  that  there  may  be  a 
final  disposition  of  all  matters  in  controversy. 

The  Court  rendered  the  following  judgment : 

"This  cause  coming  on  for  trial  before  Shipp,  Judge^  a  jury 
being  waives!,  and  the  same  being  argued  by  counsel  and  consid- 
ered by  the  Court,  the  Court  doth  declare  its  opinion  to  be,  that 
under  the  will,  the  defendant  is  entitled  to  an  estate  for  her  life,  in 
80  much  of  the  tract  of  land,  described  in  the  pleadings  as  the 
"home  place,"  "as  she  can  employ  her  hands  du,"  to- wit:  the 
negroes  named  and  given  to  her  in  the  will,  the  same  to  include 
"this"  or  the  north  end  of  the  dwelling  house,  and  the  north 
kitchen,  and  what  she  needs  of  the  barn  and  stable. 

"It  is  further  declared,  that  said  defendant  is  also  entitled  for 
her  life,  to  what  she  needs  of  the  lumber-house  and  smoke-house 
as  described  in  the  will. 

"It  is  further  declared,  that  the  said  defendant  is  to  have  the 
use  of  the  cotton  gin,  gearing  and  screw,  and  the  wagon,  when 
she  needs  them. 

"It  is  further  declared,  that  the  plaintiffs,  according  to  their 
several  rights,  are  entitled  in  fee  simple  to  the  residue  of  said 
tract  of  land  and  buildings  thereon,  including  the  smoke-house, 
lumber-house,  cotton  gin  and  screw,  the  said  smoke-house,  lum- 
ber-house, cotton  gin  and  screw,  being,  however,  subject  to  the 
use  of  the  defendant  when  she  needs  them,  as  hereinbefore  de- 
clared. 

"It  is  further  declared,  that  the  petitioners  are  entitled  to  a 
partition  of  the  said  tract  of  land  in  accordance  with  this  opinion. 

"It  is  further  ordered,  that  J.  G.  Gullick,  J.  D.  Moore  and 
W.  W.  McLean  be,  and  they  are  appointed  commissioners  to 
view  the  premises,  and  allot  by  metes  and  bounds  in  severalty, 
to  the  plaintiffs  and  defendant,  so  much  of  the  premises,  build- 
ings and  appurtenances  thereto  belonging,  as  they  are  respectively 


eDtilled  to,  as  ht-rein before  'le 
paid  comniissiuners  repiirl  in  w 
their  actings  and  doings  in  the 
Court. 

"  It  is  ordered  tiiat  each  par 
From  this  judgment  the  del 

Mr.  W.  P.  Bynum,  for  the 
Mr.  John  Derereux,  Jr.,  for 

AsHB,  J,  (after  stating  the  1 
in  this  action,  de))end  upon  (h 
will  nf  Andrew  NeagJe  nnder 
giving  the  case  a  careful  eonsii 
sion  there  was  no  error  in  the 
Honor,  in  the  judgment  rende 

The  first  great  rnle,  says  M 
wills,  and  to  which  all  other  r 
tioii  of  the  testator,  expressed 
it  can  he  eifeclnated  consiste 
which  the  law  prescribes — 2 
Chief  Justice  RuFFlN,  in  the 
370,  said,  "Xo  rule  can  lie  I 
tentii>n  of  ihe  maker  >if  a  di 
intention  is  to  l>e  collected  frr 
LasxiUr  V.  Wood,  63  N.  C,  ! 
and  leading  intention  of  the  ti 
be  collectetl  from  the  will  it 
simetioM  must  yield  sonieihi 
to  effect  this  piirpixsc." 

In  the  will  under  considcra 
intention  'if  ihe  testator,  lo  gi 
troversy,  to  his  son  John  E.  1 
of  the  north  end  of  the  house 
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Unquestionably,  if  this  devise  to  the  defendant  had  sto(xl  alone 
in  the  will,  by  virtue  of  the  act  of  1784,  The  Code,  §2180,  she 
would  have  tiiken  the  fee  simple  therein.  For  the  act  provides, 
*' When  real  estate  shall  be  devised  to  any  jierson,  the  same  shall 
be  held  and  construed  to  lie  a  devise  in  fee  simple,  unless  such 
devise  shall,  in  plain  and  express  words,  show,  or  it  shall  be 
plainly  intended  by  the  will,  oi*  some  part  thereof^  that  the  testator 
intende<l  to  convey  an  estate  of  less  dignity." 

But  the  statute,  while  prescribing  a  rule  of  construction,  still 
leaves  the  question  open  as  to  the  intention  of  the  testator,  to  be 
collected  from  the  whole  provisions  of  the  instrument.  The 
main  and  leadinjr  intention  of  the  testator,  to  be  gathered  from 
the  will,  is  to  give  the  fee  simple  to  his  son  John  in  the  home 
place,  which  included  the  dwelling  house,  and  the  devise  of  one 
end  of  the  house,  &c.,  and  **as  much  land  as  she  can  employ  her 
hands  on,  and  what  she  needs  of  the  barn  and  stable,"  was  sec- 
ondarv,  and  must  be  construed  to  be  in  subordination  to  the 
general  devise  of  the  whole — a  different  construction  would 
den)gate  from  what  was  the  manifest  intention  of  the  testator, 
that  i«,  that  John  shall  have  the  fee  simple  in  the  hon)e  place. 
This  interpretation  is  in  accordance  with  the  doctrine  announced 
by  the  Court  in  Ross  v.  Tbms,  4  Uev.,  376,  where  it  is  held 
"when  there  is  a  particular  and  a  general  paramount  interest  ap- 
parent in  the  same  will,  and  they  clash,  the  general  interest  must 
pi^vail." 

Applying  this  principle  to  the  case  under  consideration,  our 
opinion  is,  the  defendant  by  the  will  of  Andrew  Xeagle,  took 
only  a  life  estate  in  so  much  of  the  land  described  in  the  plead- 
ings as  the  "home  place,"  as  embraces  the  northern  end  of  the 
dwelling  house  and  the  north  kitchen,  and  what  she  needs  of  the 
barn  and  stable,  and  so  much  of  the  land  besides,  as  she  can  em- 
ploy her  hands  on,  to-wit,  the  negr(»es  named  and  given  in  the 
will,  and  also  what  she  needs  of  the  lumber-house  and  smoke- 
house, and  to  have  the  use  of  the  cotton  jjin,  gearing  and  screw, 
and  the  wagon,  when  she  needs  them.     And  the  plaintiffs,  by 
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their  purchase  at  tlie  )>a]e  ui 
entitled  in  tee  Himple  to  th 
buildings  thereon,  ineluilin] 
the  gin  anil  screw,  smoke-h' 
be  hiihject  to  the  use  of  the 
her  life  in  the  described  yn 
judgment  ')f  liis  Honur  in  i 
affirmed  to  that  extent. 

But  when  his  Honor  pi 
plaintifls  were  entitled  to  a 
era  to  make  the  partition,  i 
of  his  judgment  miiot  be  n 

This  it4  an  action  to  reco> 
of  ejectment.  The  plaintif 
mon.  The  defendant  had  i 
brought  by  the  plaintiffs  to 
right  entitles  them. 

It  would  be  violation  of 
and  proc^ure,  in  an  action 
appertains  exclusively  to  pr 
I)e  brought  before  the  Clerl 

The  judgment  of  the  Si 
much  thereof  as  is  herein  re 
)>e  paid  by  the  plaintiffs. 


K.  P.  KING  etal 
Possession — Col<n 


(VlLbouijh  tlie  trial  Judge  lays  di 
wlUhpclvpn,  if  tUe  Inglnictloi 
and  am  Warmutud  by  the  evtdi 
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Inry,  that  It  tbe  dereoduit  had  occupied  cer- 
■m  and  Tislble  boundarlm,  tor  tweuty  years, 
eyances  to  him  tram  tbe  grantee  ol  tbe  State 
nd  there  was  no  evidence  of  mch  po««eB«lon, 

of  land  Is  BO  limited  In  area  u  l«  alTon)  *  fair 
s  boundorieB,  and  did  not  Intend  to  set  up  a 
er  party's  deed,  It  U  a  proper  ground  (or  pro- 
it  adverse. 

e,  runnlDR  over  a  wild,  mountainous  rldfrSi 
n  of  less  than  a  quarter  ot  an  acre,  fiiich  po«- 
adverse  possession  of  the  entire  lappsge,  In 
a  knowledge  by  the  adverse  party  of  such 

body  ot  land  contains  tbe  following  words, 
ore  sold/'  and  a  portion  of  the  tract  covered 
tn  sold,  such  deed  la  not  color  of  title  to  Che 
imbraced  Id  Its  calls,  and  possession  for  seven 
II  not  give  a  good  title. 
sold,  is  as  much  excluded  from  tbe  operallon 
ided  by  metes  and  bounds. 


overy  of  land,  tried  before  Giidger, 
^«t    Term,    1885,  nf  the  9u))erior 

brought  by  Mary  King,  who  filed 
t  Spring  Term,  1883,  she  having 
'  the  action,  her  heirs-at-law  were 
»  parties  plaintiff',  and  at  the  trial  of 
defendants,  the  naid  heirs  adopted 

:)wner8  in  fee  simple  of  a  traot  of 
hounds  in  their  said  complaint,  and 
i   were   in    the  unlawful  |M>sse5sioQ 

lantfl  denied  that  the  plaintillB  are 
also  denied  that  the  defendants,  or 
i  ()Ossefision  of  the  same  from  the 
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The  plaintiffs  introduced  in  « 
the  Slate  to  David  Allison,  dat< 
large  body  <i('  land,  aud  provoi 
by  tht^  defendants,  that  siiid  gra 
plaiiiiitlH  ai»>  intixMluced  a  deeti 
the  L'l'Unty  "f  Bunwimbe,  to  Jn 
of  September,  1796,  for  nil  the 
the  State  Ki  David  Allison,  and 
M.  Lowrv,  that  the  coiirt-hou« 
destroyed  by  fire  in  the  year  it 
of  the  Court  were  deitroyed.  1 
fire  of  the  <i)urt-hi>nae,  wa-*  iiiln 
that  Bunciinil>e  L-nuuty  was  inrl 
The  Code,  and  that  the  recitals 
taken  and  recognized,  as  true  in 
of  the  existence  and  validity  oi 
dee<!.  There  was  no  evidence  i 
the  court-hoiise  had  been  made, 
The  plaintiffs  further  introduce 
Strother  to  Soliimon  Ktiight,  d 
of  land  in  controversy ;  a  deed 
than  King,  dated  attoU^r,  1  III 
will  of  Jonathan  empowering  I 
a  dce<l  therefor  from  J,  F.  Ki 
to  Mary  King,  ancestor  of  the  ( 
and  |>rove<lthat  the  said  Mary  K 
are  her  heirs-at-law,  aud  also  fi 
tho.se  claiming  under  him,  have 
possession  of  a  part  of  said  Ian 
same  np  to  the  lines  thereof,  v 
known  and  visible  Ixmndaries, 
Solonmii  Knight,  to  the  commt 
not  f)oei]  in  |K).i.session  of  any 
tiotied. 


■i  ItK'ation  of  tlie  land  dwcrilnfl  in 
1  yciliinirin  KiH^rlit,  and  tlie  vteme 
.r  Ihe  plaintin;,.  TI.e  [.luiriliUs 
to  \k  al  a  white  ouk  i>n  the  wt'st 
alts  ..r  tl)c  <let'ds  luulor  whi.-h  ihey 

laud  ill  ihi;  .--liaiie  of  a  paralk'lo- 
g  north  and  sniilii,  and  itiL-luiling 
Niiitill   triiuiglt:  nil  tlie  south-east 

ilie  liru's  of  sjiid  tract,  and  a  line 
diich  IntLTnecteil  tlif  land  cluinietl 

iho  iK'fiinuiriji  tKH'ner  "f  tlie  plaln- 
llian  llie  o-rner  claimtd  by  the 
t  point,  and  running  attvinling  to 
hich  they  elainnd,  their  title  did 
lie  defendant^!  intiodni-ed  in  evi- 
the  UfgiMer's  office  to  .Jaiiie^  M. 
James  M.  Ilarl.in,  signed  "David 
rniftiPCM  U.  N.  C,"  ilated  April 
ey  friini  Lowry  and  Roliiiison  to 
l";  a  denl  from  J.  M.  Lowry,  John 
n,  l.y  J.  W.  Harbin,  alloriify,  to 
1th,  isoS.  The  plainlilfsohjceted 
I  fn.m  David  S.  Kfid  to  L..wry, 
it  ajipeiii-cd  to  have  been  executed 
of  the  Board  of  TriiMiees  of  the 
and  there  was  no  evidence  show- 
llie  Stale  of  North  Carolina,  and 
■r,  that  there  appeared  no  seal  to 
eid  or  of  the  University.  Objee- 
ffs  excepted. 

vidence  to  show  that  the  wi'st,  or 
il  from  Lowry,  Harhin  an<l  Kob- 
oeatcd  mt  as  to  iu<'liidi'  the  locui  in 
chiinied  to  lie  covered  by  the  pa- 
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per  title  »f  both  partiee,  aod  that  > 
title  under  him,  had  been  in  the  a 
the  land  covered  by  said  deed  to  h 
Harbin  sioce  1844. 

The  evidence  as  to  the  possessir 
ing.  The  defendant  John  W.  W. 
duoed  in  behalf  of  the  defendants, 
ago,  or  in  the  Spring  of  1861,  sai 
so  as  to  cover  about  {  acre  of  said 
possession  of  a  small  portion  of  tl 

There  was  other  evidence,  that  i 
his  fence,  up  to  the  line,  so  as  t( 
lap)>ago.  The  plaintiff  in  re|)ly, 
the  evidence  that  any  part  of  thi 
fence  in  1861,  but  admitted  thai 
several  acres  of  the  lapfiage. 

The  plaintifEi  asked  of  theCoui 
tione : 

"1.  The  occupation  of  the  de 
field,  is  the  measure  of  their  posses 
or  some  conveyance  to  them,  and 
session  by  declarations  of  a  cla' 
That  the  nccasioHal  cutting  of  tin 
and  marking  of  trees,  are  but  tr 
divesting,  the  owner's  constructive 

"  2.  That  if  the  lands  are  Iocate< 
ptaintilfs  have  shown  that  they  w( 
the  dates  of  the  deeds  by  the  Ur 
and  Harbin,  and  Lowry,  Robins 
the  lands  in  dispute  have  never  b« 
or  either  of  them,  or  any  one  und 
have  no  color  of  title  by  virtue  ol 

".I.  That  there  is  not  snfficient  ( 
the  defendants,  and  those  under 
years,  fnr  the  land  in  dispute,  und 
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vas  occupied  by  the  defendaote' 
d  by  the  field,  unless  the  jury 
9  have  beeo  in  the  actual  occu- 
lao  20  years,  not  counting  from 
0,  the  pUintlffis  will  be  entitled 

8  fill  Iowa: 

3.  Reid,  to  Lowry,  R.>bin3on 
tie  to  any  lands  held  by  other 

writiog  with  Robert  aud  James 
said  deed.  And  no  possession 
of  the  time  between  the  20th  of 
1870,  would  ripen  title  to  the 
jns  of  said  deed  by  said  ejct'p- 
utd  find,  that  (he  lands  in  dis- 
olaim,  and  were  sold  and  con- 
leed,  they  were  not  conveyed  to 
larbin,  and  they,  the  said  Lowry 
itle  or  color  of  title  to  the  same, 

•wry,  Robiosou  and  Harbin,  to 
le  to  all  the  lands  included  in 
ised  in  said  deed,  "including  all 
merely  descriptive  of  the  lands 
ion.  And  that  if  the  jury  shall 
lose  claiming  under  him,  have 
rs,  of  any  part  of  the  lappage, 
in  therein,  then  the  title  of  said 
of  said  lap,  although  they  should 
L'ioiisly  conveyed,  and  was  held 
id  deed,  and  in  such  case,  that 
iDts,  title  having  been  admitted 
loepted. 

W.  Wells,  and  those  claiming 
^nuous  adverse  possession  of  any 
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part  of  the  land,  cuvered  by  plaini 
up  to  kiiiiwn  and  visible  boiindarii 
commencement  of  this  action,  exd 
20th,  1861,  to  January  1st,  1870, 
agaioet  all  the  world,  and  laying  h 
for,  said  Wells  would  have  hail  a  i 
the  laud,  up  to  hin  knoWn  and  mai 
eliould  presume  the  necessary  mesn 
grautee  of  the  State  therefor,  altho 
title  for  the  Barae."     Plaiutifffi  exo 

"  That  the  deol  from  James  H 
of  Biiucoml>e,  to  John  Strother,  ' 
plaiutiffs'  chain  of  title,  but  was  gi 
tiffs  were  required  to  show  that  thi 
due,  and  remained  unpaid  at  the  ti 
said  Sheriff";  and  to  prove  all  the  i 
necessary  for  making  valid  said  sal 
would  not  convey  any  title,  but  w( 
plaintiff's  exoeplwl. 

The  following  issues  being  subn 

Ist,  "Are  the  plaintiffs  the  own 
the  complaint?"  To  which  they  i 
that  part  included  within  the  lir 
Harbin  and  Robinson  to  John  ^ 
owners  of  the  litnds  beginning  at  t 
small  branch." 

2nd.  "  Are  the  defendants  in  f 
lands,  and  if  s<i,  of  what  |>art?" 

To  this  the  jury  answered:  "1 
any  part  of  the  lands,  except  that  ] 
Lowry,  Harbin  and  Robinson  to  J 

The  plaintiff's  moved  the  Cour 
overruled  by  the  Court,  and  the  p 
was  rendered  for  the  defendants,  tc 
and  insisted  they  were  not,  in  the 
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r  tlie  costs  of  the  action.  From  this  judgment, 
ppealed. 

I.  Moore,  for  the  plaintiffs. 
''.  Davidson,  for  the  <1efei)daiits. 

fter  statinu;  the  facts).  There  was  a  good  deal  of 
d  nn  (he  trial,  and  numerous  exceptions  taken  by 
J  the  ruling  of  the  Court  upon  quentions  arising 
ability  of  evideni*,  all  of  which,  except  those 
1,  we  think  impertineut  to  the  real  merils  of  the 

ing  the  case  of  all  extraneous  and  irrelevant  mat- 
itself  down  to  the  exceplioiis  taken  by  the  plain- 
ly of  the  Judge  to  the  jury,  in  his  instructions 
umptiun  of  a  deed  after  an  actual  possession  of 
and  the  bar  of  the  statute,  after  an  actual  adverse 
even  years  with  color  of  title. 
Is  Honor  laid  down  the  principles  of  the  law  cor- 
Ttaining  to  those  questions,  his  instriictious  were 
to  the  facts  of  the  case.  For  instance,  his  Honor 
iiry,  that  if  Wells  had  possessioii  of  part  of  the 
ly  plaintifTs'  deeds,  claiming  the  -same  up  to  known, 
undarics,  for  twenty  years  before  the  commence- 
ction,  exclusive  of  ihe  time  from  May  20th,  1861, 
i70,  claiming  the  same  as  his  own,  against  all  the 
■ing  himself  open  to  an  action,  he  would  have  had 
possession  of  all  the  land,  up  to  his  known  and 
and  the  jury  should  presume  the  necessary  mesne 
:>  him  from  the  grantee  of  the  State,  although  he 
10  paper  title."  The  facts  of  the  ca.se  did  not 
istruction.  There  was  no  evidence  of  an  open  and 
?asion  of  any  part  of  the  loeus  in  quo  by  the  defend- 
years,  up  to  known  and  visible  boundaries. 


«r  (If.  «  frirtiin  a*jrf,  i,  li^  ,!:**»  <f  L:«i-  insl 
w'.iild  l«-  a  (ff'fi^r  iir^iif'i  i'jT  «,*"-!£  tiar  i 
ninii,  ut  (tiiil   Jr   w!i*  '"A  atjvtr^."     Bill* 

;\ui;  (Jiiriifid  V.  ,i/«z«>w^;a,  7  ireJ_o:: 

'""//A.  '  ''''V'.  '•''**■  J"  '*'«  '»"*  <**-  ^^* 
Wi'iuU  find  in  "iM-li  8  (»M:  lin  lbi.4,  th^re  'xigh 
nC  Die  'iwKii'i  Icri'iwlM)^  »f  ibe  claim,  besi 
xliifi  iif  ■>>  flitinll  n  fianM;!."  Biit  (be  Abkn 
\U\«  ^tit'uu-HHUin,  (fxniiJutKriiiK  in  1844,  was  n 
Iff  iM  lit  irmlii'  It  nihi-rm:  \n  the  plaiDtifi*,  fa 
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o  f  mbrai*  siiine  qiiartf  r  iif  an  acre  of  the  lappage, 
hel|)  the  matter,  fur  striking  out  the  iuterniedi- 
the  20tli  of  May,  1861,  to  the  1st  of  January, 
idani  (lid  not  have  twenty  years'  posstssiiiii,  prior 
^emtnt  of  the  actiiiD  on  the  8lh  <lay  of  February, 
isk   there  was  clearly  error  iu  his  iiistni»;tii>D.s  on 

■'s  next  and  most  iinportaiit  exception,  was  to  the 
>mrt,  "tiiut  the  lieetl  (mm  Lowry,  Harhin  and 
ihn  W.  Wells,  was  color  of  title  to  all  (he  laocl 
i  bonndaries;  that  the  wonla  used  in  said  deed 
ands  not  heretofure  sold,'  were  merely  Oef-criptive 
nveyed.and  are  not  an  exception, — and  if  the  de- 
een  in  p'>sHes.sion  for  seven  years,  of  any  part  of 
e  plaintiff  having  no  possession  therein,  then  the 
'ells  would  ripen  to  the  whole  of  said  tappiigc, 
should  find  that  the  same  had  been  previously 
was  held  by  other  titles  at  the  date  of  said  deed." 
ion  wa*  well  taken,  and  should  have  been  sus- 
^harge  was  erroneous. 

claimed  under  the  grant  to  Allison.  The  plain- 
ing, uiiinterrupte<l  jiossession,  of  some  seventy-five 
s,  by  snci'e.-sive  mnveyanws,  of  the  laud  claimed 
ch  the  jury  found  covered  the  lociis  in  quo,  but 
nor  those  under  whom  ihcy  clainie<l,  had  ever 
ual  possession  of  the  lappage. 

ints  claimed  the  adjoining  tract,  under  a  deeil  from 
)■,  as  escheated  property,  to  Lowry,  Harbin  and 
ed  the  14th  of  April,  1854,  in  which,  after  des- 
indaries  of  a  large  XxAy  of  land,  there  is  the  fol- 
tion  or  saving,  "within  which  there  is  much  laud 
'  titles,  and  some  tracts  held  under  contracts  in 
Jlobert  and  James  R.  Love,  which  are  excepted." 
he  deed  from  Lowry,  Hurbin  and  Robinson,  to  J. 
defendant,  bearing  date  the  6th  of  October,  IfioS, 
t 
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It  was  in  evideDce  that  the  Nurthw 
Wells,  made  by  Lowry,  Harbio  and 
for  Wells  io  1844,  wheu  oegotiating 
adjoiuitig  laud,  but  there  was  no  evide 
any  deed  fnun  Love  for  land  up  to  tl 
ever  claimed  the  laad  up  to  that  bound 
deed  from  Lowry,  Harbin  and  Eohins< 
the  6th  of  October,  1858.  Nor  even 
poeseseioD  of  the  lappage,  as  wouhl  i 
uotorioue  aud  adverse  posseeflioii,  as  wt 
lapse  of  time,  for  Wells  himself  teetif 
of  some  part  of  the  lappagt^  since  If 
1861,  he  moved  out  his  fence,  so  as  to 
of  an  acre  of  the  lappage,  but  he  did  i 
in  possession  before  that  time.  It  mu 
portion,  since  when  widened  out  it  onl; 

The  witness  Wells,  did  not  state  whi 
eion  in  assertion  of  his  rightx,  or  ihroi 
line.  When  there  is  h  long  line,  run 
mountainous  ridge,  such  as  that  was,  u 
obtained  a  [lossesion,  a  small  portion  mi 
years  without  any  one  knowing  whetht 
not.  Therefore,  it  has  been  held,  ihi 
wrong  doer's  possession  is  so  limited  as 
tion  that  the  party  mistook  his  bounds 
set  up  a  claim  within  the  Hues  of  the  d 
would  be  a  pniper  ground  for  saying  it 
eion,  or  that  it  was  not  adverse."  B 
310;  Gilchmt  v.  McLauchiin,  7  Ired., 
rough,  4  Dev.,  158.  In  this  last  case, 
think  that  in  such  a  case  as  this,  there  • 
of  the  owner's  knowledge  of  the  claim 
sion  of  so  small  a  parcel."  But  the  n 
this  possession,  commencing  in  1844,  < 
ter  as  to  make  it  adverse  fo  the  plainti 
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Kino  t.  Wells. 


to  fiubrdt-e  simie  qiiHrtt-r  »)t'aii  acre  of  the  lapjiage, 
t  help  the  matter,  fur  striking  out  the  intermedi- 
i  the  20lh  of  May,  1861,  to  the  Ist  of  January, 
itlani  did  not  have  Iweiity  years'  possfssL(ni,  jirior 
cement  of  the  action  on  the  8th  day  of  Febrnary, 
iiifc  there  was  olearly  ermr  in  his  iiiHlniclious  oh 

r's  next  and  most  important  exception,  was  to  the 
L'.jurt,  "that  the  cieeil  from  Lowry,  Harbin  and 
ohn  W.  Wells,  was  t-olor  of  title  to  all  the  laud 
»  Ixinndaries;  that  the  words  used  in  said  deed 
lauds  not  heretofore  sold,'  were  merely  descriptive 
<nveyed,aud  are  not  an  exception, — and  if  the  de- 
een  in  possession  for  seven  years,  of  any  part  of 
e  plaiutilf  having  no  pi)Ssession  therein,  then  the 
'ells  would  ripen  to  the  whole  of  said  lappage, 
should  find  that  the  same  had  heeu  previously 
was  held  by  other  titles  at  the  date  of  said  deed." 
ion  was  well  taken,  an<l  should  have  U^eu  sus- 
^harne  was  erroneous. 

claimed  under  the  grant  to  Allison.  The  plain- 
>ng,  uninterrupted  possession,  of  sonic  seventy -five 
s,  by  siiecei-sive  (^riveyaiicf.'i,  of  the  land  claimed 
ch  the  jury  found  covered  the  focus  in  tjtin,  but 
nor  those  under  whom  they  claimed,  had  ever 
nal  p<»s.session  of  the  lappage. 

mts  claimed  the  adjoining  tract,  under  a  ilewl  from 
F-,  a.s  escheated  property,  to  Lowry,  Harbin  and 
ed  the  14th  of  April,  1854,  in  which,  after  des- 
indariee  of  a  large  Ijody  of  land,  there  is  the  fol- 
tion  or  saving,  "  within  which  there  is  much  laud 
titles,  and  some  tracts  held  under  contracts  in 
lobert  and  James  R.  I^ove,  which  are  excepted." 
le  deed  from  Lowry,  Harbin  and  Robinson,  to  J. 
defendant,  l)earing  dale  the  6th  of  October,  lSo8, 
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KiHe  V.  WsLLa, 


It  was  in  evidence  timt  the  Northwestern  li 
Wells,  made  by  Lowry,  Harbin  and  Robinst 
for  Wtlle  in  1844,  wheu  negotiating  with  th* 
adjoining  laud,  but  there  was  no  evidence  that 
any  deed  fritni  Love  for  land  up  to  that  boun 
ever  claimed  the  land  u|>  to  that  boundary,  unti 
deed  from  Lowry,  Harbin  and  Robinson,  whicl 
the  6th  of  Octol)er,  1858.  Nor  even  then  di. 
poeseseion  of  the  lappage,  ao  would  amount  i 
Dotoriiius  and  adverse  |>osseHsion,  as  would  prea 
lapse  of  time,  for  Wells  himself  testified  that . 
of  some  part  of  the  lappage  since  1844;  an< 
1861,  he  moved  out  his  fence,  so  as  to  take  in  i 
of  an  acre  of  the  lappage,  but  he  did  nut  Kay  t; 
in  possession  before  that  time.  It  must  have  I 
portiuu,  since  when  widened  out  it  only  reache« 

The  witness  Wells,  did  out  state  whether  he 
sioD  in  assertion  of  his  rights,  or  through  inad' 
line.  When  there  is  a  long  line,  runuing  ovt 
mountainous  ridge,  such  as  that  was,  up  to  whi 
obtained  a  {iossesiun,a  small  portion  might  be  U 
years  without  any  one  knowing  whether  there 
not.  Therefore,  it  has  been  held,  that  when 
wrong  doer's  possession  is  so  limited  as  to  affon 
tioD  that  the  party  mistook  his  boundaries,  or  < 
set  up  a  claim  within  the  tines  of  the  deed  of  t 
would  be  a  pmper  ground  for  saying  that  he  ha 
sioD,  or  that  it  was  not  adverse."  Bynum  v. 
310;  Giichi-ul  v.  McLauchUn,  7  Ire<l.,  310  ;  / 
rtmgh,  4  Dev.,  158.  In  this  last  case,  Ruffin 
think  that  in  such  a  case  as  this,  there  ought  to 
of  the  owner's  knowledge  of  the  claim,  besides 
sion  of  so  small  a  parcel."  But  the  defendan 
this  possession,  commencing  in  1844,  was  not  < 
ter  as  to  make  it  adverse  to  the  plaintiff,  he  ex 
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!o  eiiibrafe  some  (jiiartt-r  of  aii  acre  ol'  the  lai)|)age, 
t  heli>  the  matttr,  fur  striking  out  the  iutermedi- 
I  the  20th  of  May,  1861,  lo  the  1st  of  January, 
idani  Hid  not  have  twenty  years'  [t(>:-sfs.si(ni,  jirior 
cement  of  the  action  on  the  8th  day  of  February, 
ink  there  wsls  dearly  erri>r  in  his  instniclious  on 

f's  next  anil  most  iinpnrtuiit  exception,  was  tu  tiie 
l^'onrt,  "that  the  deed  fn.m  Liiwry,  Harhin  and 
ohn  \V.  Wells,  wa.s  color  of  title  to  all  the  land 
:i  boundaries;  that  tlie  words  ui^ed  in  said  deed 
lauds  not  heretofure  sold,'  were  merely  dericri|itive 
inveyed,  and  are  not  an  exception, — and  if  the  de- 
een  in  possession  for  seven  years,  of  any  part  of 
le  piuimiff  having  no  possession  therein,  then  the 
'ells  would  ripen  to  the  whole  of  said  lappage, 
should  find  that  the  same  had  heen  previously 
was  held  by  other  titles  at  the  date  of  said  deed." 
ion  wa«  well  taken,  and  should  have  heen  sus- 
iharge  was  erroneous. 

claimed  under  the  grant  to  Allison,  The  plain- 
ong,  uninterrupted  possessirwi,  of  some  seventy-five 
■s,  by  successive  (ronveyMuecs,  of  the  land  claimed 
ch  the  jury  found  covered  Ihe  locus  in  ijuo,  but 
nor  those  under  whom  they  claimed,  had  ever 
ual  p<>sKession  of  the  lappage. 

Hits  claimed  the  adjoining  tract,  under  a  deed  from 
V,  as  escheated  property,  to  Lowry,  Harbin  and 
ed  the  I4th  ot  April,  18o4,  in  which,  after  des- 
]Dduries  of  a  large  Uxly  of  land,  there  is  the  fol- 
tion  or  saving,  "  within  which  there  is  much  land 
■  titles,  and  some  tracts  held  under  contracts  in 
lobert  and  James  R.  Love,  which  are  excepted." 
he  deed  from  Jj)wry,  Harbin  and  Robinson,  to  J. 
defeudauf,  bearing  date  the  6lh  of  October,  ISiiS, 
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KlBfi  V.    WlL 


It  was  in  evidenoe  that  the  Norti 
Wells,  made  by  Lowry,  Harbin  a 
for  Wells  ID  1844,  wbeu  D^otiatir 
adjoiniDg  laud,  but  tbere  was  no  ev 
any  deed  from  Love  for  land  up  tc 
ever  claimed  the  land  up  to  that  bou 
deed  from  Lowry,  Harbin  and  Robi 
the  6th  of  October,  1858.  Nor  ev 
pOfisessioD  of  the  lappage,  an  wouh 
Dotorious  and  adverse  possetnioii,  as 
lapse  <if  time,  for  Wells  himself  tet 
of  some  part  of  the  lappagf  since 
1861,  he  moved  out  his  fence,  so  us 
of  an  acre  of  the  lapp^e,  but  he  di 
in  posseeeion  before  that  time.  It  i 
portion,  since  when  widened  out  it  c 

The  witness  Wells,  did  not  state  ' 
sion  in  assertion  of  his  rights,  or  th 
line.  When  there  is  a  long  line,  i 
mountainous  ridge,  such  as  that  was 
obtained  a  possesion,  a  small  portion 
years  without  any  one  knowing  whe 
not.  Therefore,  it  has  been  held, 
wrong  doer's  possession  is  so  limited 
tion  that  the  party  mistook  his  boui 
set  up  a  claim  within  the  lines  of  th 
would  be  a  proper  ground  for  saying 
sion,  or  that  it  was  not  adverse." 
310 :  GUehiiet  v.  McLauchlin,  7  In 
rough,  4  Dev.,  158.  In  this  last  ca 
think  that  in  such  a  case  as  this,  thei 
of  the  owner's  knowledge  of  the  da 
eion  of  so  small  a  parcel."  But  th 
this  possession,  commencing  in  184^ 
ter  as  to  make  it  adverse  to  the  plai 
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to  erabrate  some  qiiarti-r  of  an  acre  of  the  lapiiagc, 
>t  help  the  matter,  fur  striking  out  the  iutertiiedi- 
a  the  20tii  of  May,  1861,  to  the  1st  of  January, 
Dilant  (lirl  not  have  twenty  years'  porv-essiiin,  prior 
icemeut  of  the  action  on  the  8th  day  of  February, 
ii:k  there  wils  clearly  error  in  his  inslnietious  on 

If' s  next  anil  muHt  importatit  exception,  was  to  the 
Omrt,  "that  tlie  lieeil  I'nmi  Lowry,  Harbin  and 
[ohii  \V.  Wells,  was  color  of  title  to  all  the  laud 
s  bouDdaries;  that  the  words  used  in  said  deed 
lauds  not  heretofire  sold,'  were  merely  liescri ptive 
[inveyed,  and  are  not  an  exception, — and  if  the  de- 
)een  in  pos^session  for  seven  years,  of  any  part  of 
ie  plaiutilf  having  no  |H)ssession  therein,  then  the 
Veils  would  ripen  lo  the  whole  of  said  Inppage, 
should  find  that  the  same  hail  heen  previously 
was  held  by  other  titles  at  the  date  of  said  deed," 
ion  wa<«  well  takLU,  anil  should  have  bi'en  sus- 
charge  was  erroneous. 

t  claimed  under  the  grant  to  Allison.  The  plain- 
ong,  uninterrupted  possession,  of  Bonie  seventy-five 
rs,  by  snceei-sive  <^nveyaiiLvs,  of  the  land  claimed 
ich  the  jury  found  covered  the  locu«  in  qun,  but 
nor  those  under  whom  (hey  claimed,  hud  ever 
tual  piBsession  of  the  laj>[>iige. 
ants  claimed  the  adjoining  tract,  under  a  deeil  from 
y,  as  escheated  property,  to  Lowry,  Harbin  and 
:ed  the  14th  of  April,  1854,  in  which,  after  des- 
undaries  of  a  large  l>ody  of  land,  there  is  the  fol- 
ition  or  saving,  "  within  which  there  is  much  laud 
r  titles,  and  some  tracts  held  under  contracts  in 
Robert  and  James  R.  I^ove,  which  are  excepted." 
be  deed  from  Lowry,  Harbin  and  Robin.son,  to  J. 
( defendant,  bearing  dale  the  6th  of  October,  lSo8, 
J 


IN  THE  SUPREME 


Kino  v.  Wslls. 


It  was  in  evidence  that  the  Northwt 
Wells,  made  by  Lowry,  Harbia  and 
for  Wells  in  1S44,  when  negotiating 
adjoining  laud,  but  there  was  no  evidei 
any  deed  from  Love  for  land  up  to  th 
ever  claimed  the  land  up  to  that  bouodi 
deed  from  Lowry,  Harbin  and  Robineo 
the  6th  of  October,  1858.  Nor  even 
poeseasioD  of  the  lappage,  as  would  a 
uotoriiius  and  adverse  possession,  as  u-o 
lapse  of  time,  for  Wells  himself  testifi 
of  some  part  of  the  lappagt?  since  18 
1861,  he  moved  out  his  fence,  so  as  to  I 
of  an  acre  of  the  lappage,  but  he  did  ii 
in  possession  before  that  time.  It  mu! 
portion,  since  when  widened  out  it  onlj 

The  witness  Wells,  did  nut  state  whe 
sion  in  assertion  of  his  rightH,  or  throu 
line.  When  there  is  a  long  line,  rum 
mountainous  ridge,  such  as  that  was,  u| 
obtained  a  |iossesion,a  small  portion  mij 
years  without  any  one  knowing  whethe 
not.  Therefore,  it  has  been  held,  tha 
wrong  doer's  possession  is  so  limited  as 
tion  that  the  party  mistook  his  bounda 
set  up  a  claim  within  the  lines  of  the  d 
would  be  a  pniper  ground  for  saying  th 
siiiu,  or  that  it  was  not  adverse."  £i 
310;  Giichi-iet  v.  McLauehlin,  7  Ire<l., 
rough,  4  Dev.,  158.  In  this  last  case, 
tbiuk  that  in  such  a  case  as  this,  there  o 
of  the  owner's  knowledge  of  the  claim, 
sion  of  so  small  a  parcel."  But  the  d 
this  possession,  commencing  in  1844,  v 
ter  as  to  make  it  adverse  to  the  plainti 


FEBRUARY  TERM,  1«86. 


to  fiubrate  sonn;  ijiiarter  (if  an  acie  of  the  lappage, 
it  help  the  nmtter,  fur  striking  out  ;he  interniedi- 
Q  the  20lh  of  May,  1861,  to  Ihe  Ist  of  January, 
ndant  Hid  not  have  twenty  years'  po^isesaioii,  jirior 
icenieni  of  the  attinn  on  the  8th  (lay  of  February, 
ink  there  was  clearly  error  iu  hiii  itistnietioD.s  on 

f's  next  and  must  important  exception,  was  to  the 
Court,  "that  tlie  dewl  from  Lowry,  Harhiii  and 
fohn  W.  Wells,  was  c-olor  of  title  to  all  the  laud 
s  bonndaries;  that  the  words  ui^ed  in  said  deed 
lands  not  heretofire  sold,'  were  merely  descriptive 
mveyed.aud  are  not  an  exoeplion, — and  if  llie  tle- 
)wn  in  possession  for  seven  years,  of  any  part  of 
le  plaiutifT  having  no  piwsession  therein,  then  the 
I'ells  would  ripen  to  the  whole  of  said  lappage, 
should  find  that  the  same  had  been  previously 
was  held  by  other  titles  at  the  date  of  said  deed." 
ion  wa«  well  tak^n,  and  should  have  iii-en  sus- 
irharfre  was  erroneons. 

1  claimed  under  the  grant  to  Allison.  The  piuiit- 
ong,  uninterrupted  jiossession,  of  some  seventy-five 
■s,  by  snecei-sive  conveyances,  of  the  land  claimed 
ich  the  jury  found  covered  the  locue  in  qiio,  but 
nor  those  under  whc)m  they  claimed,  had  ever 
lual  possession  of  the  lappage. 
ants  claimed  tlieadjoining  tra<a,  under  a  deed  from 
y,  as  escheated  property,  In  Lowry,  Harbin  and 
ed  the  14th  of  April,  1804,  in  which,  after  des- 
iin<)aries  of  a  large  body  of  land,  there  is  the  fol- 
ition  or  saving,  "  within  which  there  is  much  land 
•  titles,  and  some  tracts  held  under  contracts  in 
Robert  and  Janius  R.  Love,  which  are  excej>(eil." 
he  deed  from  Lowry,  Harbin  and  Robinson,  to  J. 
defendant,  bearing  date  the  6th  of  October,  ISoS, 
I 


part  of  the  land,  ciivered  hy 
up  to  known  and  visible  boii 
commencement  of  this  action 
20th,  1861,  to  January  1st,  1 
against  all  the  world,  and  lay 
fof,  said  Wells  would  have  h 
the  land,  up  to  hin  known  an 
should  presume  the  necessary 
grantee  of  the  State  therefor, 
title  for  the  same."     Ptaiutif 

"That  the  dee<l  from  Jan 
of  Biincomlw,  to  John  Strot 
plaintiffs'  chain  of  title,  but  ' 
tiftk  were  required  to  show  tb 
due,  and  remained  unpaid  at 
said  Sheriif;  and  lo  prove  al! 
necessary  for  making  valid  ss 
would  not  («»nvey  any  title,  h 
plaintiffs  excep(e<l. 

The  following  issues  being 

1st.  "Are  the  plaintiffii  thi 
the  complaint?"  To  which 
that  part  included  within  tl 
Harbin  and  Robinson  lo  J< 
owners  of  the  lands  beginuin 
small  branch." 

2nd.  "  Are  the  defendants 
lands,  and  if  so,  of  what  jiari 

To  this  the  jury  answered 
any  part  of  the  lands,  except 
Lowry,  Harbin  and  Robinsot 

The  plaiutifFs  moved  the 
overruled  by  the  Court,  and  I 
was  rendered  for  the  defendai 
and  insisted  ihey  were  not,  in 
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II  this  jiKiynient, 


ifeiulants. 

Then-  was  a  gdixl  dml  "f 
nieroiis  fxoepticnis  taken  by 
uiirt  ii|)'iii  questions  arising 
all  of  wliicli,  except  those 
n(  to  the  real   merits  of  the 

ni!ie"iis  and  irrelevant  niat- 
fejiTidiis  taken  by  the  jjlaiu- 
Ihe  jiirv,  in  his  instrnctions 
fter  an  actual  |iossessiou  of 
Lliite,  afuT  an  actual  adverse 

of  title. 

:ie  principles  of  the  law  cor- 
stions,  his  instructions  were 
e.  For  instance,  his  Honor 
id  posses.-jion  of  part  of  the 
iniing  the  same  up  to  known, 
years  before  the  i-onuuence- 
!  time  from  May  20tli,  1M(31, 
le  as  his  own,  agiiinst  all  the 
n  action,  he  would  have  had 

land,  tip  to  his  known  and 
pref-uiiie  the  necessary  mcmie 
ye  of  the  8tate,  although  he 
e  facts  of  the  ca.se  did  not 
i  no  evidence  of  an  open  and 
he  tocHS  itKi^io  by  thedefend- 
uid  visible  boundaries. 


IN  THE  SUPREi 


It  was  in  evideace  that  the  Nurt 
Welle,  made  by  Lowry,  Harbio  b 
for  Wells  in  1844,  when  Degotiatii 
adjoiniDg  laud,  but  there  was  no  ev 
any  deed  from  Love  for  land  up  t< 
ever  claimed  the  land  up  to  that  boi 
deed  fmm  Lowry,  Harbin  and  Kobi 
the  6th  of  October,  1858.  Nor  ev 
poesessiou  of  the  lappage,  as  woul 
ui>tori<ju3  and  adverse  iKissession,  as 
lapse  nf  time,  for  Wells  himself  te 
of  some  part  of  the  lappagi^  since 
1861,  he  moved  out  his  fence,  so  as 
of  an  acre  of  the  lappage,  but  he  d 
in  possession  before  that  time.  It 
portion,  since  when  widened  out  it  i 

The  witnesK  Wells,  did  nut  state 
sion  in  aasertion  of  his  rights,  or  th 
line.  When  there  is  a  long  line,  i 
mounlainous  ridge,  such  as  that  wat 
obtained  a  (lossesion,  a  small  portion 
years  without  any  one  knowing  wh( 
not.  Therefore,  it  has  been  held, 
wrong  doer's  possession  is  so  limitoj 
tioD  that  the  party  mistook  his  bou 
set  up  a  claim  within  the  Hues  of  tl: 
would  be  a  proper  ground  for  sayinj 
fiitm,  or  that  it  was  not  adverse." 
310;  GUchmi  v.  McLauchtin,  7  Ir 
rough,  4  Dev.,  158.  In  this  last  ce 
think  that  iu  such  a  case  as  this,  the 
o£  the  owner's  knowledge  of  the  els 
sion  of  so  small  a  parcel."  But  th 
this  possession,  commencing  in  184 
ter  as  to  make  it  adverse  to  the  pla 
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•e  iiome  qiiartt-r  of  an  acre  of  the  iap|iftge, 
e  matter,  fitr  striking  uiit  the  iutermedi- 
1  of  May,  1861,  lo  the  1st  of  January, 

not  have  twenty  years'  po.^tssioi),  pri<)r 
F  the  action  on  the  8th  day  of  February, 

was  clearly  error  iu  his  ii)iitriictii)D»  on 

ind  most  important  exception,  was  to  the 
that  the  (iewl  from  Lowry,  Harbin  and 
Wells,  was  color  of  title  lo  all  the  land 
ries;  that  the  words  used  in  said  deed 

heretofore  sold,'  were  merely  descriptive 
md  are  not  an  exception, — and  if  the  de- 
ossession  for  seven  years,  of  any  part  of 
r  having  no  possession  therein,  then  the 
lid  ripen  to  the  whole  of  said  lappage, 
ind  that  the  same  had  been  previously 

by  other  titles  at  the  date  of  said  deed." 
wet]  taken,  aud  should  have  been  sus- 
is  erroneous. 

under  the  grant  to  Allison.  The  plain- 
terrupted  possession,  of  sonic  wiventy-five 
x^*ssive  moveyMnccs,  of  the  land  claimed 
iry  found  covered  the  locus  in  quo,  but 
^  under  whom  they  claimed,  had  ever 
ssion  of  the  lappage. 
led  the  adjoining  tract,  under  a  deed  from 
heated  property,  to  Lowry,  Harbin  and 
1th  of  April,  1854,  in  which,  after  des- 
>f  a  large  body  of  land,  there  is  the  fol- 
iving,  "within  which  there  is  much  land 
nd  some  tracts  held  under  contracts  in 
d  James  R.  Love,  which  are  excepte<t." 
rom  Jjowry,  Harbin  and  Robinson,  to  J. 
t,  bearing  date  the  6ch  of  Otitober,  1858, 


after  desoribiDg  Hie  Ixiundiir 
a  simitar  reservation  or  sa' 
clitdiag  all  lauds  not  hereto! 

His  Honor  told  the  jury, 
but  (inly  (iescriptive  of  the  I 
descriptive,  biil  they  were  i 
eluded  in  the  botindaries,  tl 
and  conveyances  therebefoi 
latid.t  were  as  much  exclndec 
Wells,  a'*  iflhey  had  not  been 
darics  nf  that  deed.  It  not 
bnt  expressly  excluded  them 
be  ascertaiiieil  that  they  fell 

III  ihe  ca'W  of  McCormici 
exception  in  the  deed  was  tv 
500  acres  previously  granted. 
Court,  said:  "This  would  pi 
scriptiou  in  the  exeeptiou  in 
the  objection  of  vagueness,  I 
quod  certum  reddi  potest. 
part  of  the  500  acres  includi 
previously  granted,  and  wha 
fociis  in  quo,  the  defendant  ii 

He  further  holds,  that  he 
support  it  by  proof  of  the  fi 
tiou  of  the  above  inaxitn. 

U|ion  this  authority,  we  ; 
deeii  from  Lowry  and  others 
the  land  claimed  by  the  plaii 
der  which  they  claimed  title. 
Lowry  and  others  to  Wells, 
ei-eil  by  the  plaintiff's  deed,  : 
actual  adverse  possession  of 
years  before  action  brought, 
ripened  hia  possession  into  ai 
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Petty  t.  Roossbau. 


Dum  in  there  waa  error,  anil  this  must  be  certified  to 
f  BiiDcMimbe  counly,  that  a  venire  de  novo 


r.  PETTY  V.  J.  O.  ROL'SSEAU.  Adin'r. 


Etceeufoc^  and  Executed —  Vertlict —  Trnna- 
Demand» — Party  in  Interest. 


ioMi  an  eiecntory  conlract,  expreES  lonflrmatloD  or  a 
nlDg  of  age,  must  be  shown  In  order  lo  blud  blm  ;  but 
s  eieculed,  ratlfloatlcm  may  he  Interred  from  clrcuoi- 
nowledfcment  of  liability,  or  holding  the  property  and 

It  to  take  tbe  verdict  ol  a  Jury  Id  the  absence  of  the 
ly  authorized  by  tbe  Court  lo  do  m, 
Ity,  the  Clerk  took  a  verdlet  iu  the  abeeDce  of  the  Judge, 
fe  to  tbe  iBsuea,  the  JudRe  has  Ibe  power  to  order  the 
I  anolber  verdict,  tboy  not  having  diepereed,  and  there 
at  they  have  been  lamjicrcd  with, 
au  be  transferred,  and  the  assignee  malntalo  au  acllou 
e,  sieept  when  It  Is  to  recover  damaiEeE  fur  a  personal 
of  promise  of  marriage,  or  wben  It  Is  toiiuded  on  a 
tatute,  or  wheu  the  transfer  Is  furblddeu  by  slalute,  or 

lu  an  estate  in  the  bauds  of  bis  guardian  la  capable  to 
taeu  so  aaslgQed,  tbe  assignee  aud  not  tbe  Infant  Is  tbe 
::tloD  on  the  gvardlau  bond, 

C,  357  ;  Alexaniier  v.  Hutcfiiion,  1  Dev. ,  13,  Skinner  v. 
VriglU  V,  }Iemp/iUI,  SI  N.  C,  33;  Willougltby  v.  Thread- 
am  V.  Lmu,  73  N.  C,  ltf7  ;  Hmuton  v.  Jhtli,  63  N.  C„ 
6  Jooes,  53U,  cited  and  approved). 

ried  before  Graves,  Judge,  and  a  jury,  at 
'  the  Superior  Court  of  Wilkes  county. 


IN  THE  SUPR 


The  action  was  brought  ou  tht 
Petty,  againet  the  dt^feodaDt  J.  C 
and  against  A.  L.  Rousseau  as 
Petty  wan  Hppiiitued  guardian  ol 
sister,  who  were  infants,  od  the 
was  alleged  there  were  some  funi 
who  was  (lead,  due  lo  ins  wards. 

The  defendant  denied,  at  firet, 
also  denied  that  there  was  aiiyih 
guardian  ;  and  as  a  further  defei 
DO  right  to  maintain  thiii  action 
with  hia  interest,  if  he  ever  had  f 
before  its  institution  ;  and  that 
statute  of  limitations,  or  presunii 

The  following  issues  were  subi 

let.  Did  defendant  J.  O.  Rons 
sean,  execute  the  bond  sued  on,  s 

'2nd.  Did  the  |i!aintiff  assign  I 
to  F.  Doughton,  or  to  any  one, 
and  did  he,  plaintiff,  have  any  in 
this  action? 

3rd.  Had  three  years  elapsed 
age  of  twenly-otie  yeans,  liefore  t 

The  eitecutiou  of  the  l>ond  v 
complaint,  and  that  the  action  wa: 
ter  the  relator  beiaroe  of  age, 

OneC.  H.  Doughton  was  intr 
fendant,  and  it  was  proposed  lo  si 
K.  Petty,  had  sold  all  of  his  intei 
to  F.  S.  Doughton,  before  the  aei 
had  no  interest  in  the  mutter  in 
the  evidence,  hut  it  was  admitted 
excepted.  The  witness  then  ttsti 
Doughton  was  his  sou,  and  he  ni 
that  after  the  death  of  R.  F.  Peti 
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Pbttt  v.  ROUSBBAL'. 


toD,  his  interest  in  his  mother's  estate,  that  bac) 
andfi  of  his  lather,  B,  F.  Petty,  as  h'm  guardian. 

"you  are  not  of  age,  ami  cannot  give  a  re(*ipt." 
would  sign  when  became  of  age."     Tbey  traded. 

would  rather  have  a  little  now,  than  more  liere- 
»  could  not  recollect  the  price  agreed  on,  but  when 

bis  home  in  Wilkes,  Doughton  let  him  have,  in 
a  mare  and  some  money,  and  he  thinks  a  mule, 
Doughton  paid  him  some  more  money  on  tbeir 

that  Doughton  bought  the  mare  bat^k,  and  paid 
for  her.     The  trade  took  place  he  thought  in  1876, 
but  did  not  exactly  remember  when, 
testified,  that  the  relator  left  the  county  of  Wilkes 

1881,  and  told  him  that  he  bad  sold  all  of  his 
me  from  his  mother's  et^tate  to  F.  S.  Doughton, 
k  stock  for  it;  that  be  told  him  the  same  thing 

hitified,  that  several  years  ago,  the  relator  came 
loiise,  and  brought  a  bay  mare  and  a  mule,  and  a 
lie.  and  said  be  had  sold  out  t<>  Doughton — that 
aiare  for  a  horse,  and  made  a  crop  with  it ;  does 
he  did  with  the  horse,  he  swappeil  the  mule  for 
tness  lx>ught  the  horse  from  him.  Witness  fur- 
he  heard  a  converfation  between  the  relator  and 
r,  in  1880.  They  were  speaking  almiit  his  prop- 
"  Ytiu  have  sold  out  your  interest  to  your  hrolher 
.  F.  S.  Doughton).  He  said,  "  Ye?,  hut  when  a 
get  anything  he  wimts  it;"  thiit  he  had  a  conver- 
u,  and  he  said  the  .same  thing.  Witness  stated 
d  with  Petty  for  a  s<)rrel  horse,  which  he  had 
r  horse  for.  Does  not  know  when  relator  came 
gbany,  but  it  was  two  year^  liefore  he  swapped 

icHB,  testifieil  that  the  relator  was  born  on  the 
1858.     Relator  t»ld  him  that  he  had  sold  out 


tlim  a  (.-(intract 
exmittd  one? 
and  finislifd, 
irlaK.r  of  tlie 
l<]  >^ll  him  hi^. 

plaintiff,  then 
■■  a  tlirwt  mid 
iUtr  bei-anie  "f 
hinji  mure  re- 
eliitor  sold  his 
r)..ii<;lit.>a,iki]d 
'Hilract,  and  if 
exernted  ci>n- 
i'nr  the  money 
■t  was  an  exe- 
t,  it  instill  one 
Hrniance  of  an 

ii^o  here,  if  the 
iro|>erIy  which 
fter  he  beennie 
r  that  he  rati- 

iisted  it  before 
sii..h  inference 
infer  an  aftir- 
•  \v  il." 

1  for,  ].laintiiV 
'  exeeptwl.  . 
ling,  and  they 
■k  a  recess  for 
i^ht,  the  jnvy 
.f  the  Judge- 
charged  liy  the 
irst   issne.  and 
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Petit  v.  Rodbsii 


re  was  do  error  in  the  refusal  hi  give  the 
the  (tlaiotil!,  nor  in  the  instructions  given 
exceptions,  the  fii*si  and  fourth,  will  be 
I  they  involve  the  same  questions. 
sked,  are  predicated  u[)on  the  fallucious 
contract  made  by  the  relator  and  F.  8. 
iry,  auil  the  relator  l>eing  an  infant  at  the 
luflficient  evidence  to  warrant  the  jnry  in 
lion  that  there  was  a  ralilicattou  by  the 
le  of  age.  But  thw  evidence  in  rhe  case  ia 
or,  while  under  age,  sold  to  Doughton  all 
ther'n  estate,  which  had  come  lo  the  hands 
guardian.  There  was  no  evidence  that  he 
his  intere.«t  when  he  reached  his  majority, 
lite  and  for  a  consideration,  for  which  he 
ipt  for  when  he  became  of  age.  It  was 
cmtmct,  and  the  principle  applicable  to 
h  a  contract,  i»  difTerent  from  that  which 
7  contract.  His  Honor,  we  think,  clearly 
ion  in  hia  chaise  to  the  jury,  when  he  said : 
fEnnaticm  must  be  shown,  if  the  conlract  is 
itract  is  an  eicecuted  contract,  ihe  affirms- 
rom  circnnLstances,"  and  in  this  he  is  fully 
h  aulhorily.  Mr.  Greenleaf  lay?*  it  down, 
iction  between  those  acts  and  wortls  which 
anexecuiory  contract,  and  thiwe  which  are 
jxecuted  contract.  In  the  latter  case,  any 
xplicit  acknowledgment  of  liability,  will 
i;  as  in  the  case  of  a  purchase  of  laud  or 
of  age,  he  eontinnes  to  hold  the  property 
vn.  But  in  order  lo  ratify  an  executory 
It  not  only  be  an  acknowle<lgnient  of  lia- 
conjirmation  or  new  promise,  voluntarily 
i  by  the  infant,  upon  his  coming  of  a^e, 
ge  that  he  is  nol  legally  liable.  2  Green- 
r  V.  Gaither,  83  N.  C,  357. 
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:.,  438;  RobemJi  v.  Lew!»,  73  N.  C.  107. 
again  into  tlie  box,  and  in8tnn;tiiig  th*!m  to 
l»oiisive  III  the  issues,  wiis  a  mutter  within  llie 
r»(lge."      Wilhuijhhy   v.    Thrm<lt/il!,   supra. 
i  rigiit  to  tiike  that  coiirsc,  or  disi'har^-e  tlie 
deem  most  advisalde.     Hon«imi  v.  I'tiUs,  63 
at  case  it  docs  not  appear  that  the  jury  were 
verdiet  was  set  aside  ;   fur  aught  that  appeiirs 
1  discharged,  and  were  dispensed, 
ife^lioiitobeeonsideretlis:  Did  M.N.  Petty  have 
n  the  aetiiiii  as  relator ;  and  we  are  of  opinion 
it.     The  evidence  in  the  ease,  as  we  hohi.  was 
t  the  jury  in  finding  tlie  fact  that  ttie  relaior 
interest  to  Doughlon.and  the  first  inquiry  in 
*-aB  the  interest  of  the  relator  such  a  riglit  as 
The  Cixle,  §177,  which  provides  tliat  every 
ieciiied  ill  the  name  of  the  real  party  in  ititer- 
rwise  pi-ovidnl,  and   in  case  of  an  assignment 
a,  the  aotion  hy  tlie  assignee  shall  l>e  without 
t-off  &(.\,  is  a  iiieral  copy  of  a  Hiniilar  section 
I'ode.     And  Mr.  BliHs,  in  his  Aonotatwi  Code, 
ituenting  on  this  .section  of  the  C'mle,  thus  lays 
1  reganl  to  what  is  or  is  not  assigtiahle : 
demand  can  1*  tninsferred,  except  in  ..oe  of 
a:      )st.  When   it   is  to  recover  damages  for 
for  a  breach  of  promise  tu  nlarry.     2il.   When 
a  grant  which  is  made  void  by  a  stalnte  of  the 
laini  to  or  interest  in  real   property,  a  gninl  of 
isferror,  would  be  viiid  l>y  such  statute.     3rd. 
r  thereof  is  expressly  forbidden  bya  fitatnte  of 
United  Smtes,  or  wnnhl  eontraveue  imblie  pol- 

in  our  case  di.es  not  fall  within  either  of  these 
,  and  aeconliiig  to  this  very  high  aiitlmrity,  the 
etty  was  an  as,'<ignable  interest,  and  having  been 
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En  WARDS  II.    LOVB. 


P.  W.  EDWARDS  V.  B.  L.  LOVE,  et  »l.  Eiecutors. 

Executors — LiabUUy  of  Indimdually. 

peDSGB  are  Incurred  by  ui  executor  In  cHrrylng  nut  dfrectioDS  cod 
L 1  win.  the;  Bt&Dd  oo  Ibe  same  TootlDg  u  the  expeDua  of  admlDla' 
le  eetate,  and  must  be  paid  out  ot  tbe  uaeta,  before  legacies. 
vlU  directed  tbe  eiecutora  to  employ  the  plalutlff  a«  ai^entlo  «ellcer- 
1«  of  the  teatator,  aud  Id  obedience  to  such  i]lrectloDB,  itie  executor* 
Into  ■  contract  under  seal  with  the  plalntllT,  II  ^at  held,  that  the  eie- 
ere  peraonally  liable  oo  tbe  contract,  but  t^  It  woa  entered  Into  under 
rtionaot  tbe  Kill, and  the  aer  vices  rendered  were  for  the  benefit  of  the 
ajmeot  lolgbt  also  be  coerced  out  of  Ibc  aasels  of  tbe  estate, 
lae,  nnder  our  former  practice,  the  plaintlfl  wuuld  have  had  to  f\jf 
utora  OD  tbeir  iudlvldual  liability  In  an  action  at  law,  and  to  entoree 
llty  of  Ibe  estate,  Le  would  bave  had  to  go  Into  a  Court  of  equity,  but 
:  adopllon  of  tbe  Code  syeleu,  both  reliefs  may  be  administered  Id 

rrli,  S4  N.  C,  201) ;  J/(6an*  v,  Vlayton,  86  N.  C,  571  ;  MUcMl  v.  Robert, 
.,  478  ;  Barilfi  v.  Ltarj/,  $  Ired.  Eq.,  94 ;  Morroa  t.  Jferroic,  Bush.  Eq. 
V.  Btnittll,  5  Joues,  Eq.  156,  cited  and  approved). 

ti^ioN,  tried  befi>rt;  Gmveg,  Jutlge,  upon  exceptioDa  to 
:  of  a  referee,  at  July  Special  Term,  1885,  of  the  Su- 
irt  of  Haywood  county. 

R..  Ijiive,  residing  in  the  omnty  of  Hay  wooii,  died  in  the 
i,  owning  numerous  and  large  ti^cts  of  land,  i^itiiate  in 
:y,  and  in  ihe  ecumties  of  Jackson  and  Swain,  known 
pressive  term,  speculation  lanila,  asilesigiiiitiog  the  pur- 
hich  they  had  l>eeD  acquired  and  held.  Previous  to  his 
executed  a  will,  with  several  codicils,  which  has  \teei\ 
ed,  and  therein  he  nominateR  an  executors,  Robert  G. 
and  Samuel  L.  L<ive,  two  of  his  sons,  William  H. 
who  had  intermarried  with  hi«  daughter,  and  has 
me  insane,  and  William  L.  Hiliiard,  who  had  inter- 
rith  another  daughter,  all  of  whom  accepted  the  trust, 
id  upon  the  dischat^  of  the  dntie>«  im)y>spd  upon  them, 
itor  Robert  G.  A.  hatt  since  died. 
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1  P.  W.  EilwanU  is  hereliy 
very  tliitc  nioiilhs,  tlie  tiunibei 
■htre  tlie  same  is  siuiatfd,  th 
per  ai-re,  and  the  terms  of  sa 
ctwl  liy  liim  on  such  sales,  ] 
d  hy  llie  said  executors,  that 
liiivin^  nuiile  energelii;  and  hmi 
e  directfil,  hut  failed  t(>  do  mo  ( 
iiiics  and  scarcity  of  money, 
lence  of  llie  same  lo  the  exectit 
fii  service,  siiall  l>e  |iaid  the 
the  nec(*siiry  exj^nses  for  sell 
[>d  tiiat  the  said  exLinitors  resei 
in  tliis  [>a)ier,  an<l  stii|)  the  .sale  c 
ority  of  them  see  proper  or  c 
:iie  said  P.  W,  Edwanls  Is  to 
It  of  the  notes  taken  for  the 

we  have  hereunto  set  our  han 
;ml)or,  1H74, 

Signed)  R.  G.  A.  EovE, 
Sam'lL.  Ijive. 
W.  L.   Hii.i.iAiui 

.  constitution  of  agency,  was 
I  day  of  Fehi-uary,  1880. 
183,  an  order  of  i-eferenue  was  ri 
I*.  Norwood,  to  take  and  stat 
\vi  to  report  the  evideiic'c  and  t 
and  fact,  to  the  next  term  of  t 
their  report  accordingly,  in  whi 
'  their  claims,  to  be  due  the  plai 
3ne  hundred  and  fifty  dollars  an 
ludred  and  twenty-two  dollan 
iiey,  and  moreover  that  the  di 
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exeeulors,  are  not  liable  for  any  port 
it  r^Dstitut^  a  charge  against  the  te 

Several  exceptions  were  taken  b; 
all  of  which  were  abandoDed  at  th 
except  the  last,  wbich  is  in  these  wr 

"  Said  referees  coiicluded  as  a  tua 
ants  are  not  liable  as  executors  for  ai 
to  be  due  the  plaiotiffj  (as  |>er  theii 
does  not  constitute  a  charge  agaiosl 
the  said  J.  R.  Love,  deceased.  VVhi 
that  the  defendauts  are  liable,  in  la^ 
and  for  all  claims  due  said  plaintifF 

This  exceplioD  was  siistaioed,  th 
versed,  and  it  was  adjudged  that  the 
viving  acting  executors,  William  '. 
Love,  as  such,  the  amount  reported 
the  principal  money  from  July  I-3tI 
the  costs,  including  the  half  of  the 
erees,  before  adjudged  against  the  p 
defendants,  and  declaring  the  same 
testator's  estate. 

From  this  judgment  and  ruling, 

Mr.  M.  E.  QirUsr,  for  the  plainti 
Mr.  A.   W.  Haywood,  for  the  def 

Smith,  C,  J,  (after  stating  the  fs 
into  by  the  defendants,  as  impasingi 
to  them,  for  they  cannot  by  their  n» 
testator.  But  the  contract  is  made 
discharge  of  a  fiduciary  iluty  created 
in  their  acceptance  of  office.  Tlie  a 
as  individuals,  and  a  recovery  be  h 
the  plaintifF  has  a  right  to  have  so 
is  in  their  hands  and  applicable  to  I 


uHt  them  )>ers()na)l)',  the 
B  ca[)adty  in  which  they 
u  enforce  ao  obligatiun, 
tirsuant  to  the  provisions 
estator's  estate.  Had  the 
iDtarily  met,  the  voucher 
led  as  a  proper  disburse- 
el,  for  aid  io  themaoage- 
he  bona  fide  prosecution 
,  in  the  interests  of  the 
an  actlou  against  it. 
lai^  the  trust  estate,  ao 
:he  assertion  and  enforoe- 
J  to  its  impairment  and 
might  have  voluntarily 
e,  may  not,  the  plaintiff 
the  assets  in  their  hands, 
vice? 

,  to  establish  the  demand 
)rce  its  discharge  out  of 
lerly  required  an  exercise 
I,  to  be  sought  ut  distinct 
le  procefding,  in  one  tri- 
; ;  Mebane  v.  Gayton,  86 

mrl,"  remarks  EuFFlN, 
in  Mitchell  v.  Roberts,  2 
though  onr  statutes  allow 
liecree  is  not  altered,  bat 
election  of  the  party,  for 
St  the  defendant  jJerson- 
liis  case),  as  a  trustee,  by 
ible  to  the  plaintiff's  sat- 


Again,  when  expenses  a 
ing  i)ut  the  dirfctiuns  coiil 
on  the  footing  of  those  in< 
the  expenses  of  administe: 
tlie  estate,  and  must  be  ]>a 
principle  has  heen  recogn 
Conrt.  Thus,  in  Hardy  • 
directed  that  certain  inw 
the  support  aud  educntioii 
widow  married  a  second  t 
the  plaintiff,  sent  to  schoo 
vided  for  in  the  will,  at 
tlierefor  fri>m  the  defenda 
that  to  the  extent  of  theii 
tift  was  entitled  to  Ije  re 
expended  by  the  intestate. 

The  same  general  princ 
row,  Bush.  Eq.,  148;  and 
While  thus,  the  defendanl 
to  the  plaintiff's  debt,  (an 
the  contrary),  may  he  c 
dischai^e,  they  are  liable 
irrespective  of  the  possess 
pny  out  of  their  tiidividu 
take' away  the  equitable  i 
tf'es  in  posHesHion  of  trust 
eluding  portion  of  the  ju 
upon  the  estate,  imports,  i 
to  the  defendants  to  makt 
according  to  ihe  contract. 

There  is  no  ernir,  and  t 

No  error. 
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"B.  SL'MSF.R  and  WIFE  v.   W.  J.  SESSOM8  el  ah. 

'i  Side — Intjii-aehing  decree  Collntenilly — Fraud — 
'dence — OiuirdiuH  ad  litem — Record — Infant. 

ie  of  land  to  maile  uudur  b  decree  o(  Cuurt,  It  caiiiiut  be  ciillaterHlly 

1  In  an  ludeperideul  action  brouebl  Ici  recover  the  luiid.     Ah  lung 

relitl  urder  o[  sale  and  cunreyani^e  rciiiulu  uumodfUed,  the  coDve)- 

nrizert  l)y  it  must  also  staud,  and  suth  orders  can  oiily  be  Impeathed 

I  proceediD){  for  thai  [lurpose. 

1  was  sold  10  make  assets,  and  the  eale  eouflrini-d  and  titl<'  ordtred 

ie,  and  afterwards  an  action  of  e]ccHiii;nl  WB»  hrimaht  bv  one  of 

evidenef  in  such  aelkia.  that  the  land  aohl  for  hd  undervalue,  to 

■■Dt,  Ibe  order  conliriulnK  the  esle  bring  i,till  In  force. 

e,  the  IntulHcleney  lu  price  would  be  cause  (or  refusiuR  to  cooUrm 

lUl  \%  no  ground  for  aunulMiig  the  deed  In  an  acllou  broiit^lit  tu  try 

lat  the  purchaser  at  a  sale  of  land  to  make  assets,  conveys  the  land 

nlnlslratiir  who  made  the  sale,  shortly  thcreafler,  [s  very  BJiirht  evl- 

less  aided  by  other  facts,  lo  cflibllxh  collusion  bcIHeeu  such  pur- 

i  the  admlniBtraior. 

person  making  a  Mile  of  land,  purchases  himself  direclly,  the  sale 

liut  if  be  purchases  throutrb  nn  aeent.  who  aflcrwards  conveys  to 

Icirat  title  passes,  subject  to  the  right  of  (lie  parties  iiitercsled,  to 

ij  a  proper  proceeding. 

record  sbows  that  a  guardian  utf  Ulna  wa»  appoiuted,  but  It  dues 

antHkfe  of  lu  a  direct  proceeding  to  attack  the  Judgment,  and  Is  not 
in  a  collateral  action. 

ce  of  a  ne.1t  friend  or  giianliau  ad  lilan  to  represent  an  Infuut,  and 
lition  by  the  Court,  precludes  lurgiilry  as  to  his  HUthoritr  lo  act  In  a 

proceeding, 
ppears  from  the  record  that  a  person  was  a  party  lo  an  action,  when  ' 

was  not,  the  le^al  presumptiiiu  that  be  was  a  party  is  conclusive, 
)vcd  by  a  correction  of  the  reciird  itself,  by  a  direct  proceeding  for 

™pwii,  3  Jones  Ec|.,  285  ;  Simmom  v.  HuwU,  6S  S.  C,  213  ;  Frtme- 
™,  70  N.  C,  426  ;  Unri  v.  Hnlloman,  at  this  Terra  ;  Whili  v.  AltKTt- 
.  -HI ;  Hkinntr  y.  Moort.  2  Uev.  *  Bat.,  ViA;  Utaton  v.  Baula,  10 
Doylt  V.  Brown,  72  S.  C,  3fti,  cited  and  approied). 

lCTIOX,  tried  before  Avert/,  Judge,  aod  a  jury,  at  Jan- 
lal    Term,    1884,  of  the  Superior    Court  of  Bertie 
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own  to  her,  the  said  Celia  Jones,  at  the  sum  of  seven 

id  fifty  dollars : 

herefore,  ordereil  and  adjudgwi,  thwl  Calvin  Godwin 

or  (ie  bonw  non  of  Reddio  Jon*>s,  be  authorized  to 

x>nvey  title  to  said  land,  by  exeotiiiog  and  delivering 

conveyance  therefor  bi  the  said  O^lia  Jones,  the  real 

We  purchaser," 

the  recitals  in  the  decree,  the  report  on  which  it  is 

iiilaineH  a  statement  that  the  lund  was  sold  subject  to 

s  dower — that  the  purchase  money  had  been  paid  to 

5trator,  and  that  he  had  executed  a  deed  for  the  prem- 

■d  bears  date  February  25th,  1871,  and  on  the  2nd 
ril,  thereafter,  the  said  Celia  conveyed  the  land  to  said 
Iwin,  for  the  alleged  consideration  n(  seven  hundred 
i>llars. 

jiaint  is  made  of  the  proceeding  instituted  to  (invert 
I<i  assets  for  the  payment  of  debts,  by  the  other  heirs- 
be  intestate  Reddin,  and  the  present  action  is  brought 
the  land  assigned  to  the  Jemr  plaintiff's  "anceslor,  in 
m  among  the  oo-tenants,  upon  an  allegation  thai  the 
,  as  to  him  and  her,  is  void,  and  did  not  divest  the 
ein,  and  the  relief  demande<l  is  the  recovery  of  pos- 
1  an  adjudication  of  the  invalidity  of  the  deeds  from 
stratur  to  the  purchaser,  and  from  her  to  him, 
niniary  recital  of  the  facts  in  evidence  uixin  the  trial 
tested  issue  as  to  title,  is  sufRcieni  for  an  understand- 
pertioency  and  fone  of  the  exceptions  brought  up  for 
in  liy  the  plainliHs'  Hp|)eal. 

B.  Peebles,  for  the  plaintiffs. 

D.  Pruden,  for  the  defendants. 

C.  J.,  (after  stating  the  fads),  1  Exception.  The 
3ro|K>sed  to  show  thiit  the  land  was  worth  much  more 
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timii  tliehiim  Hir  wlikh  it  s<il<l  at  ilipaiimiiiisi 
view  of  iiii|ieiii-liiii^  the  deeils  rfttrre<l  to,  an 

This  olijwtiim  was  inaile,  on  the  griiLiiiil 
thosii  (lewis  wfire  not  helort  the  Cimrt,  and  a 
lidity  c'lild  not  be  roltalerally  af*iiileil,  as 
lion.  Tlte  ri1>j('(^iion  was  siistaiticd,  ati<l  fhi 
piiipOHe  refused. 

We  t-onciir  in  this  rnliii^','  and  for  the  I'ea 
the  exclusion  of  tlie  evidenn:.  So  lon^  as  I 
sale  and  tionveyuiiee  remain  iinnKKlifiLMl,  the 
ized  mu.st  also  stand,  unless  ini|ieiiolied  the 
reel  piMH'ewling,  iinjiuling  collusion  or  fr.iud 

The  insntlicieiKry  nt  |iri(w  would  have  fui 
fusing  to  eonHrni  the  re|}oried  snip,  but  not  ; 
that  the  "land  hrowjhi  a  Jaw  pr'if.e,  oiul  all 
the  gale,"  fiir  )-ettiiig  llie  sale  aside,  and  annu 
for  in  an  uoiion  to  establish  a  legal  title,  as  i 

Nor  was  it  competent,  in  connection  with 
Jones,  the  reputed  purchaser,  a  little  inoi-e  t 
wards,  mad?  a  ccmvevance  of  the  land  to  (In 
vin,  at  a  small  redncticm  in  price.  If  the 
cInisH  could  Ix'  proved  in  this  collalerul  proe 
wtiuld  have  been  oompeleni  to  Ik  heard,  as  I 
Iiision  111  the  sale,  in  cimneelion  with  othei 
their  support,  it  would  have  been  of  the 
how  does  the  sale  and  resale  a  month  later,  i 
vincing  fiirue,  to  establish  the  fai;t  that  the  - 
developments  of  a  preconcerted  arrjingemei 
persons  participating  in  the  transaction,  to 
to  the  administrator  making  the  sale.  And 
exist  anil  could  be  shown,  the  deeds  would  t 
at  law,  and  the  legal  title  would  neverthelesi 
right  of  the  owner,  and  of  creilifurs,  to  rep 
charge  I  he  administrator  with  an  allachingtrii 
ageucy   would  give  the  conveyances  the  foi 
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i>I(l  to  ]il>iile  liv  tlie  e<jiist.>ijiieiice:i  uf  liis  own  a<'t,  iin- 
iiv  those  ou  fv-hom  uliMie  tlcvolved  tlm  ri^lit  to  iiiaku 
I.  It  wimUl  Iw  otlitrwi.ie  but  fur  such  ageni-y,  foi'  H'* 
1)6  twu  iiiili-|K'tii1iiiit  parties  to  a  oiilrai-t,  lie  <.-<>iil<l 
with  hini^^elf;  and  as  there  wiiM  be  no  siilt,  tbt'i-e 
)  (leeil,  and  the  bidiling  off  would,  in  such  cjise,  iw  h 

lot  the  legal  result  when  'au  irUernuiliate  j>er.soii  re- 
tJieii  repoiivevs  the  legal  estate. 

I  inflexible  rule,',  remarks  rKAKso.N,  J.,  in  P;t(on  v. 
'2  Jones's  Eq.,  285.  "that  when  a  triislw  buys  at  his 
veil  tliou>;h  he  fjives  a  fair  price,  tlie  a'xlni  que  trimt 
'ioit  lu  treat  tlie  sale  as  a  nullity,  uiit  berau-e  (here  is, 
:  there  majf  bcfrnwK" 

)nor  was  mistaken,"  is  the  language  ustil  bv  BnYl>KN, 
wna  V.  //.««.//,  6$  \.  C,  213,  "  in  iioldiiijr  that  the 
Clerk  and  Muster  oould  lie  atla<'ked  in  iliis  enilateral 
H  is  Hn  aetiou  of  ejeclnient,  under  our  old  .'^yslein, 
try  the  ieffal  title,  and  nut  any  equitable  i:luiia  to  the 
The  deed'  of  the  Clerk  and  Muster  ]>as,sed  the  legal 
pureliaser,  and  this  title  ean  only  be  uttaeked  by  mime 
in  the  nutiire  of  a  bill  in  equity, and  not  by  an  aetioii 
It." 

e  ret-etit  ease  of  Froiieliej-t/er  v.  Iaicis,  79  X.  C,  42tj, 
le  opinion  the  subject  is  (urefiilly  coiisideiwl,  and  the 
djudieutions  exatninet',  ReadI':,  J.,  tlnm  H)ieuks: 
I'ustee  or  other  tidueiary  einiiiot  purehase  at  his  own 
roil  rule  at  Inw,  uor  indeetl  can  any  one  else,  Iwcause 
le  there  must  of  neceswily  Ite  two  (lersons — a  vendor 
ee.  It  is  eiinally  true,  that  when  there  are  two  ]>er- 
lior  and  a  vendee,  as  when  a  seeund  person  is  substi- 
•U  or  buy,  the  We  in  valiil  al  fine,  but  in  equity  the 
I  of  a  seeoud  [k-i'soii  make.s  no  dillerence,  the  validity 
ty  of  tiie  sale  lieing  deterniiiieil  by  other  eonsidera- 


:eme  court. 


iirreH  by  ao  execubw,  in 
io  the  will,  they  stand  ver 
hy  the  testator  hirasclfjS 
le  trust,  have  a  prior  cisir 
ore  legacies  eau  be.  Thi 
nd  acted  on  in  cases  bef> 
j-y,  8  Ired.  Eq.,  94,  ifael 
lOiild  be  used  by  his  eiwi 
;  chiidreo.  After  his  da 
ad  thi»!  husband,  thein'Ft 
Ruppiirtpd  the  children  ; 
wn  exiwiise,  receiving  pi 
testator's  executor.  Il  «i 
,  devoted  to  this  object,  tbf 
sed  the  monevs  thus  reis 

recognized  in  Morrow  v 
fl/e  V.  jBenneW,  5  JonffiB 
1  trust  funds  in  hand  sp| 
«  is  no  suggestion  in  the 
led  to  appropriate  them 
ictiiin  »n  thecoDtractasp* 

assets,  and  may  be  coinp 
ite.  But  this  remedy  i' 
o  proceed  against  them  ! 

which  are  also  liable.  T 
it,  declariug  the  debt  a 
understand  its  terms, so 
payment  out  of  the  tru< 

Igment  mnst  be  affirtnei}. 
AflSr 
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V.  Moore,  2  D.  &  B.,  138  ;  Kealoii  v.  Baiih,  10  Ired., 
numerous  other  cases,  siime  nf  which  are  referred  to  ia 
Ho/loman,  mipra,  all  of  which  recognize  the  imjiiilpd 
d  imperfections  a^  a^eciing  the  regularity,  and  nut  the 
>f  the  judicial  action  taken. 

Ixceptinii.  The  pluintiUs  demandFil  an  insinictiun  to  Im> 
the  jury,  to  the  effect  that  the  |iroceediiig  under  which  the 
sold,  was,  for  matter  appealing  upon  its  face,  void,  and 
being  thus  left  in  the  feme  plaintiff,  the  finding  upon 
issue  should  be  in  the  affirmative. 
^as  refused,  and  instead  the  jury  were  charged,  ihat  the 
t,  and  sale  authorized  by  it,  could  not  be  treaied  as  a 
Hit  must  be  dnemed  valid,  uulij  impeached  by  direct 
In  this  riiliug,  for  reasons  already  slated,  we  find   no 

rtK-eediug,  an  shown  by  the  disarranged  and  fragmentary 
<)uced  at  the  trial,  was  instituted  and  conducted  with 
elessness,  and  little  regard  to  form,  for  which  nn  excuse 
,  nor  per^:aps  can  )te,  but  il  is  a  sound  and  salutary  rule, 
ich  the  Cruirt  could  not  de|)art,  without  hazarding  the 
jonsequences  to  the  security  of  titles  to  properly,  that 
the  ciirreclion  of  a  wnmgful  judgment  of  a  Court, 
with  full  jurisdiction  over  Ihe  suliject,  t<i  be  made  by 
iou  having  direct  reference  to  this  object,  and  leaves  it 
.rce  until  this  is  dune. 

•yU  V.  Brown,  72  X.  C,  393,  it  is  decided,  that  when 
il  shows  one  to  be  a  plaintiff  or  a  defendant,  when  in 
'as  not,  the  legal  presumption  that  he  is  properly  present 
tion,  cannot  l>ere[ielled,  but  is  conclusive,  until  removed 
rection  of  the  record  itself,  by  a  direct  pnicecding  for 
)(>se. 

ognitinu  of  Ihis  principle,  we  sustain  the  ruling  of  the 
d  affirm  the  judgment, 
■or.  Affirrae<i. 
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WM.  WARDEN  et  aU.  v.  NARCiaSA  M(^KINNON,  AdmiDlirntrii. 

pfoint  proceeding — Ci'edilor's  bill — Statute  of  Limibiiimui — 
Paiius. 

speolal  proceeding,  beg'in  by  waj  o(  a  creditor's  bill,  for  the  setUemeot 
:he  estate  of  ■  clei'edent  and  payment  of  bis  debte,  contlDuei  ddU]  all  t 
lebte  are  i][»cbar|;ed  and  there  Is  a  flnal  judgmeDl,  and  te  not  tennluIH  I 
twIUK  Icfl  oft  the  docket. 

'heo  Bueli  proceedlug  Is  allowed  to  drop  from  the  docket  witboul  a  Di 
(iirtgraeut  belDp  rendered,  II  may  be  brouRhl  forward  on  motion,  lo  ibe  fi 
;bat  unpaid  creditors  may  aei^ert.  thetr  rliclita,  aad  tbe  proceeding  be  deli 
nioed  according  to  law. 

'ben  euv..  motion  Is  made,  It  shonld,  strictly,  be  disposed  of,  before coolst' 
lebls  are  ])ut  In  issue.  But  vrben  no  objection  Is  made,  both  noestioiL"  au 
:)e  disposed  of  at  the  same  time, 

be  flliiig  of  a  claim  with  tbe  Clerk,  by  a  creditor,  gives  bim  a  FUndiie 
[^ourt,  iu  such  proceedinfT,  and  Is  all  lie  U  required  to  do,  unless  the  claim 
.■ontesled. 

'  Ibe  admlDlKtralor  Intends  to  contest  any  claim,  he  should  do  (o  ■btn  it 
lied  with  the  Clerk. 

be  lltbratloD  ia  respei^I  to  such  contested  claims  is  collateral  to  Itae  tptd 
proceedinir,  and  the  termination  of  such  eollateral  litigation  dues  nut  ten 
late  the  special  proceeding. 

'hen  a  claim  amiust  an  estate  Is  filed  witb  the  Clerk,  before  wbora  'Dcb  ^ 
needing  la  commenced,  the  statute  of  limitations  ceases  to  run  agalnft  (o 
-laim  from  tbe  time  it  was  Hied. 

bi»  special  proceeding  Isecjuitable  in  its  cbaracler.  and  tbe  Court  having  p 
iral  juriedlelion  of  Ihe  parties  and  subject  matter,  may  make  tbe  next  of  I 
ind  helrs-at-law  parties,  and  compel  the  former  to  account  for  tbe  perKU 
property  received  by  tbero,  flmt,  and  then,  it  neeeeaary,  may  order  the  r 
property  tu  be  sold  to  make  assets  to  pay  debte ;  or  It  tbe  heir  has  sold  i 
mpel  an  appropriation  of ' 

I,  93  N.  C,  208,  and  Jema 


ipECiAi.  PHoCEKDiNG,  in  the  nature  ol'  a  crwlitur's  bill,  cni 
iced  Itefore  the  Clerk  of  Ihe  Sujwrior  Cmirt  of  CuMBKRLi: 
Illy,  and  tried  before  MticRae,  Jitdge,  at  November  Ten 
5,  of  the  Superior  Court  for  said  ooiinty, 
rhe  facts  are  as  follows: 
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WlRDEN    V,    McKlNNON. 

«ars  that  <in  ihc  16th  ilay  of  May,  I860,  Munlivck 
in  executed  to  Mildred  Barclay,  his  siogle  b')Dd  for 
to  be  due  one  day  after  date. 

lid  Mildred  died  in  the  year  1862,  in  the  county  of 
leaving  a  last  will  and  testament,  which  was  duly 
ind  Leocadia  J.  Barclay  and  Kezia  Barbee  qualilied  as 
es  thereof. 

id  Murdock  McKinnon  died  intestate,  in  the  county  of 
and,  in  December,  1872,  and  William  H.  McKinnon 
inted  and  qualified  an  administrator  of  hin  estate.  After- 
lie  latter  was  removed  as  administrator,  and  Narcissa 
in,  on  the  29th  day  of  January,  1880,  was,  in  liis  stead, 
I  administratrix  de  botiia  nan.  On  the  27ih  day  of 
i76,  William  Warden,  suing  in  behalf  of  hiniMtlf  and 
creditors  of  the  said  intestate,  brought  his  special  pro- 
as allowed  by  the  statute,  (Bat.  Rev.,  ch.  4  5,  §73),  in 
rior  Court  of  said  county  of  Cumberland,  against  the 
liam  H.  McKinnon,  while  he  was  so  administrator,  to 
n  account  of  his  administration,  and  the  payment  of 
;  such  creditors  respectively. 

t  pri>ceeding,  sundry  creditors  presented  their  res[>ective 
against  the  estate  of  the  intestate,  to  the  Clerk  of  the 
e  validity  of  which,  with  one  exception  pre.senily  to  be 
d,  was  contested  by  the  administrator,  and  in  respeel  to 
,  issues  of  fact  and  law  were  rai.sed,  and  liligfltii>n  in 
ect  pended  for  several  years,  and  until  Fall  Term,  1882, 
it  named  Court.  These  claims,  or  the  most  of  them, 
listed,  and  aw  to  each,  the  entry,  "  matter  arranged" 
e  on  the  docket  of  the  Court.  The  litigation,  in  respect 
it  of  these  claims,  was  ended  at  Spring  Term,  188.3,  of 
■t.  The  administratrix  de  bonis  nori  mentioned,  was 
party  defendant  to  said  proi'ceding,  shortly  after  her 
lent. 

me  arrangement,  such  of  the  demands  mentione*!,  as 
iblisbed,  were  discharged  by  the  administratrix  last 
d. 
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proceeding,  aod  they  appeared  and  answered  the  peiitiuu, 
ig  some  of  (he  allegatiunH  therein,  and  ileuyiiig  others ; — 
thp  note — that  it  was  filed  in  the  proceeding  us  alleged 

wards  the  Clerk  of  the  Court,  having  heard  the  petition, 
and  affidavits,  made  an  order,  whereof  the  following  isa 

ition  in  the  cause,  to  reopen  and  rehear,  and  for  other 
iiider  §133  C.  C.  P.,  filed  by  Leocadia  J.  Barclay  and 
1,  Barbee,  ex's  "f  Mildred  Barclay,  one  of  the  creditors 
dock  McKinnon  dec'd,  v.  Narcissa  McKinnon,  adni'xde 
m  of  Murdock  McKinnon,  dec'd,  and  the  heirs-at-law 
ributeefl  of  Murdock  McKinnon,  dec'd,  viz  :  H,  B.  But^ 

wife  NarciNsa,  Susan  T.  McKinnon,  William  H.  Mc- 
and   Martha  McKinnon  and  Thos.  H.  Sutton,  Esq., 
tioaer  to  sell  for  partition. 

s  petition  coming  on  to  be  heard,  upon  aerviceof  thesura- 
id  copy  of  petition,  by  way  of  notice  to  shnw  cause,  upon 
parties,  on  the  19th  July,  1883,  and  being  heard  upon 
tinn,  answers  and  affidavits  and  exhibits  filed,  after  full 
ut  from  counsel  representing  the  parties  on  both  sides,  it 
jered  by  the  Court,  that  the  petitioners  are  entitled  to  the 
sked  for,  on  the  ground  that  their  testatrix  is  an  omitted 

of  Murdock  McKinnon,  dec'd,  upon  a  claim  against  his 
ileil  in  the  original  special  proceeding  above  entitled  in 
nd  the  Court  is  of  the  opinion  and  so  declares,  that  the 
ers  have  merits,  and  that  injustice  has  been  done  them, 
:  laches  on  their  part,  in  the  omission  of  their  claim  from 
lunt  and  settlement  in  the  said  special  proceeding,  after 
)>een  filed  tliereiu  with  Alex.  McPherson,  Esq.,  the  for- 
2rki)f  this  Court. 

i  therefore  adjudged  and  decreed,  that  said  special  prutieed- 
reopened  and  reheard,  with  leave  to  the  |>etitioners  to  re- 
evidence  of  their  said  claim,  alleged  to  Ive  a  note  under 
'  $235.46,  signed  by  Murdock  McKinnon,  and  payable 
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to  Mrs.  M.  Ban;lay,  willi  intei^st  from  ime  day  after  due,  i 
I61J1,  1830,  Hflid  note  being  now  liMt,  and  it  appeariQ^  fron 
answer  of  the  defeDdants  to  the  petitiim,  that  the  petition 
claim  is  contested,  the  petitioners  are  directed  to  file  their  0 
plaint,  and  the  defendants  their  answer  ihereto,  od  said  di 
in  this  oiGce,  and  the  issuer  joined,  are  directed  to  be  transtiH 
to  the  Sujierior  Court  docket  for  trial,  at  Term,  before  the  Jw 

"It  is  further  adjudged  and  decreed,  that  the  interldcumrr  m 
of  sale  made  by  the  Court,  on  May  9th,  1883,  in  an  et  f 
special  proceeding  before  the  Clerk,  iustitut«d  by  the  defendi 
the  heirs-at  law  of  Mnrdock  McKinnon,  dec'd,  fur  a  sale 
{ttirtition  among  his  heirs,  of  the  real  estate  mentioned  ih€i 
to-wit:  the  store  house  and  lot  No.  47,  on  Person  Sl,  id  ] 
etieville,  and  in  which  order  the  defendant  Thoe.  H.  Sui 
Esq.,  was  appointed  otimmissioner  to  conduct  the  sale,  and  n 
report  thereof  to  this  Court,  be  nio<lified  to  this  extent,  viz. 
said  Thomas  H.  Sutton,  Esq.,  is  hereby  directed,  after  selling 
property  for  cash,  at  public  sale,  to  pay  into  the  office  of 
Court,  seven  hundred  dollars  of  the  proceeds  of  said  sale,  in 
diately  thereafter,  to  be  applied  to  the  satisfaction  of  petitio 
claim,  should  it  eventually  be  established,  it  having  been  r 
to  appear  to  the  Court,  that  the  personalty  in  the  hands  ol 
administratrix  de  bonis  von  of  Munlock  McKlnnon,  is  exhau 
and  that  she  is  without  assets,  upon  a  settlement  had  by  her 
the  children  of  Murdoch  McKinnon,  who  are  hie  distrib 
and  heirs-at-law. 

"Fr(mi  the  foregoing  order  and  judgment,  the  defendant! 
heirs  of  M.  McKinnon,  deceased,  and  Thomas  H.  SuttoD, 
miftsioner,  crave  an  appeal  to  the  Superior  Court;  ap)>eal  cr 
in  i>|)en  Court;  ap{>eal  granted;  notice  of  appeal  waived  this 
July,  1883." 

Thereupon  the  appellees  filed  their  tnmplaint  in  the  procet 
against  the  appellants,  the  administratrix,  next-of-kin,  and  1 
at-law  of  the  said  intestate,  in  which  they  alleged  that  the 
l>ond  had  not  been  paid — that  the  same  was  still  due  and  0 
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WaHDCN    >.    McKlNNON. 

—that  ii  had  been  lost,  <l^.;  that  the  personal  estntf  of 
tate,  of  leas  value  than  $1UU,  ha<)  beeo  distributed  to  the 
ciu — that  the  iiitesiaie  died  seized  of  real  estate,  more 
icient  iu  value  to  pay  tlie  said  debt,  <&e.;  aiid  tliey  de- 
judgment  for  the  amount  of  the  debt,  for  geuerol  relief, 
»its. 

ppellaots  filed  their  tioswer  to  this  coiuplaini,  aud  the  fol- 
i  a  ti>p.v  of  the  material  parts  thereof: 
hat  the  admiDistratiuu  of  the  estate  of  Murdoc-k  MoKio- 
beeo  fiaally  eompleied,  the  distributees'  shares  having 
i  out,  and  final  settlement  made  with  the  proptr  persons, 
:h  May,  1883.  That  public  advertisement  was  made  by 
nistratur  on  the  15th  of  January,  1873;  thai  refunding 
;re  taken;  that  the  iireditors'  bill  was  filed  April  27th, 
d  public  adverti.sement  of  it  made  in  May,  1876,  and  the 
liji  insiat  that  the  creditors'  bill  cannot  now  be  reopened 
■enefit  of  the  plaintifis: 

'hat  in  the  petition  to  reopen  the  creditors'  bill,  several 
f  action,  distinct  aud  separate  from  each  other,  were 
i-ly  and  illegally  joined. 

'hat  the  plainti^'  allied  cause  of  action,  did  not  accrue 
en   years  next   preceding   the   commeucemeut   of  this 

'hat  the  plaintiffs  allied  cause  of  action,  did  pot  accrue 
iven  years  next  preceding  the  qualification  and  adver- 

of  the  administi-alor,  (January  15th,  1873),  and  the 
cement  of  this  action. 

'hat  more  than  seven  years  have  elapsed  since  the  bring- 
[ie  general  creditors'  bill,  (April  27th,  1876),  and  the 
It  of  the  estate,  (May  9th,  1883),  and  the  commence- 

this  action,  (June  29th,  1883). 

That  from  the  Upee  of  time,  from  the  administration  of 
e  of  M.  McKinnon,  and  the  bringing  of  this  action,  the 
'  proceeding  is  barred  by  the  statutes  of  limitation  pro- 
lead  men's  estates. 
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"  11.  That  by  the  action  tipuii  the  allied  D(it«,  cumnicui 
June  6th,  1883,  and  application  for  iDJiinctive  relief  themn 
is  a  legal  iliscoDtiiiuunce  of  any  rights  the  plaintiffs  ruav  It 
had  ill  this  or  any  oilier  proceeding,  and  the  plaintifle  cu 
therefore  maintain  this  action. 

"  12.  That  the  plaintiffs  did  not  exercise  due  dilig«HX 
uiaintainiDK  their  all^eil  rtghi,  but  were  guilty  of  lacbis: 
cannot  (hffrefi>re  maintain  this  actiou. 

"  13.  That  the  Clerk  of  the  Superior  Court,  when  thbac 
was  first  commeuced,  had  uo  jurisdiction  therein.  [1]  Ben 
the  original  crediturs'  bill  of  Warden  and  others,  hail  beeniii 
ferred  from  his  jurisdiction.  [2]  Because  the  Clerk  csi 
re-i>pen  a  case  for  the  purpose  of  impeaching  a  decree,  is 
plaintiffs'  petition  asked  him  todo  ;  nor  restore  a  loet  record; 
set  up  or  restore  a  note  alleged  to  be  lost ;  nor  grant  relief 
mislake,  inadvertence  or  surprise  under  §133,  because  i 
was  no  judgment  against  the  petitioners  to  be  relieved  of, 
the  action  ha<l  already  lieen  removed  to  another  Court  uf : 
rior  jurisdiction  ;  nor  order  a  sale  of  real  estate  to  pay  aoall 
indebtedness,  the  legal  existence  of  which  is  denied,  nor  re-o 
modify,  i)r  rescind  the  decrees  heretofore  made  in  the  seitlei 
of  defendants'  intestate's  estate,  by  petition,  or  otherwise  in 
action." 

The  appellees,  in  their  petitiou  to  "re-npen  and  rehear' 
special  proceeiling  above  mentioned,  among  <)therthing8»lle 

"  13.  That  1.1)  the  14th  March,  1883,  an  ex  parte  proc« 
was  had  by  the  said  Narcissa  Mi^Kinnon,  administratrix  dt  i 
noH,  of  Miird.Ksk  McKinnon,  dei-'d,  and  H.  B.  Bntlerand 
Nardssa,  (formerly  McKinnon,)  Susan  T.  McKinnon,  Mi 
McKinnon  and  William  H.  McKinnon,  distributees  u 
estate,  as  well  as  the  heirs-at-law  of  said  Murdock  McKii 
in  the  nature  of  a  final  settlement  belbre  the  Clerk  of  this  C 
each  of  the  five  distributees,  (the  administratrix  and  wido' 
eluded),  received  ^15.79  as  distributive  share  of  balance  of 
Bonalty  on  hand,  to-wit,  in  all,  $78. 95,  receipting  for  the  > 
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f  thr  note,  and  l>efiire  the  commeiieement  of  the  pro- 
It  is  likewise  oltvioiis,  that  the  .statutes  relied  tipon  &» 
e  rights  of  the  ap{>ellceN,  could  not  have  giuh  eirtct, 
in  question  wa«  in,  «nd  of,  and  protefted  by  the  pro- 
om  and  continually  next  after  it  wa»  filed  therein, 
it-nf-kin,  and  the  heirs-at-law  of  ihe  intestate,  were 
Court,  and  pleade<l,  and  it  appear*  thnt  ihey  all  have 
:  in  the  proctrding.  ThTe  is,  therefore,  no  reaxoD 
may  not  be  held  t'>  account  to  the  a|ipellees  in  this 
.  It  appears  that  ihe  next-of-kin  appellants,  received 
of  the  personal  estate  of  the  intestate  in  1883.  To 
ere  not  entitled,  while  the  debt  in  question  was  unpaid. 
,  therefore,  I*  requireil  to  aoeount  for  the  distrihutive 
ived  by  them  respecTively.  If  this  shall  n'lt  be  suffi- 
y  the  debt  due  the  appellees,  and  propt-r  i-(Ws,  then  so 
le  money,  the  prot'ceds  of  the  land  sold  or  partitioned 
!  heirs-af-law  of  ihe  intestate,  as  may  lie  necessary, 
ipliecl  to  the  payment  of  the  debt  and  costs,  unless  it 
ir  that  the  real  estate  of  the  intestate  was  not,  for  some 
,  that  may  l)e  shown,  liable  t"  make  assets  to  pay  debts. 
)c.  observed  that  this  special  prm-eeditig  is  equituble  in 
and  the  Superior  Court  has  general  jnrisiliction  of  Ihe 
i  ihe  whole  subject  matter  of  the  proceeding,  iiiclud- 
>xt-of-kiii  and  the  heirs-at-law  of  the  iuieslate,  in 
the  personal  and  real  estate  <>f  the  intestate  that  has 
lera  resjiectively,  and  ia  necessary  and  liable  to  pay, 
ie  assets  to  pay,  debLs  The  Court  may,  therefore,  in 
ding,  compel  the  next-of-kin  to  account  for  ihe  per- 
erty  receive<l  by  them  first,  and,  if  need  be,  order  the 
sold  to  make  assets  to  |my  debts,  if  the  same  is  so 
the  heirs  who  have  sold  the  land  are  before  the 
have  the  pnKreetls  of  ilie  sale,  the  Court  may  direct 
-iation  of  the  same  as  assets,  if  it  shidi  appear  that  the 
iable.  Where  the  jurisdiction  of  the  Cnurt  is  com- 
3  is  no  reason  why  this  may  not  be  done,  and  indee<I 
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testatrix,  giving  her  a  full  explatiijti<in  of    (he  circumRtaDces, 
which  demand  she  fai!e<i  to  com|>ly  with." 

The  following  issues  were  submitted  to  the  jury,  aod  to  the 
first  they  respondtd  "Yes,"  to  the  second  "No,"  to  the  third 
"Yes,"  to  the  fourth  "No." 

"1.  Did  Murduck  McKiinioD  execute  the  note  under  wal 
mentioned  in  the  first  article  of  the  complaint?"     "Yes" 

"2.  Has  said  note  been  paid  in  whole  or  in  part,  and  if  in 
part,  what  part  and  when?"     "No." 

"3.  Has  said  note  been  lost?"     "Yea." 

"  4.  Has  plaintifife'  claim  been  barred  by  the  statute  of  Umita- 
tion  ?  "     "  No," 

The  following  is  a  copy  of  the  material  parts  of  the  case  set- 
tled upon  appeal  to  this  Court: 

"  After  hearing  the  affidavits,  and  argument  of  cunnael,  up»ii 
the  facts  found  by  the  Clerk  and  adopted  by  this  Court,  and  upon 
defendants'  motion  thai  the  presiding  Judge  proceed  to  find  the 
facts,  upon  the  aflidavits,  the  Court  declining  to  find  any  other 
facts,  it  was  considered  and  adjudged,  that  the  order  of  the  Clerk 
t)e  affirmed,  and  that  a  jury  be  ein{>anDelled  to  try  the  issues 
raised  liy  the  complaint  and  answer  heretofore  filed. 

"  To  which  defendants  except." 

The  following  special  instructions  were  asked  by  defendsDis, 
which  were  refused,  and  defendants  excepted  : 

"  1.  That  the  filing  of  the  copy  of  the  note  with  the  Clert, 
in  the  creditors'  bill  of  W.  Warden  and  others,  is  not  such  a 
tiling  as  is  required  liy  law,  and  that  the  present  claimants  did 
not  thereby  become  parties  to  this  action,  so  as  to  prevent  the 
statute  of  prt>sumptiou  of  payment  from  running  against  the 
note,  or  that  of  limitations. 

"  2.  That  even  if  this  were  not  so,  still,  the  claimants  must 
bring  their  suit  withiu  one  year  from  the  time  when  this  suit 
was  dismissed,  and  there  is  no  evidence  that  this  has  been  done." 

The  presiding  Judge  charged  the  jury  as  to  the  first  issue : 
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"1.  That  while  there  was  uo  testimony  that  any  ime  saw 
McKinnnn  execute  the  note;  ihire  was  the  testimony  of  Shaw, 
Barbee,  and  perhaps  others,  ihal  they  knew  his  handwriting; 
atid  there  was  no  testimony  to  the  contrary, 

"2.  That  in  this  case,  there  was  no  presumption  of  [layment 
under  the  statute;  the  presumption  from  the  note  being  in  the 
plaintiffs'  possession,  was  rather  that  it  had  not  been  )>aid.  The 
defendants  relied  upon  circumstances  offered,  particularly  upon 
an  account  found  in  M.  McKinnon's  bftok  against  Mm.  Barclay, 
but  the  Court  thinks  that  this  was  not  even  a  circumstance  to  go 
to  the  jury  on  this  issue.  On  the  whole,  there  is  no  testimony 
to  leave  to  you  oo  which  to  say  the  note  has  been  paid. 

"  3d  issue.  If  the  jury  believe  the  testimony,  they  must  ans- 
wer '  yes.'  " 

There  was  judgment  for  the  plaintiffs,  and  the  defendants 
appealed  to  this  Court. 

Mr.  R.  P.  Bwjion,  for  plaintiffs. 
Mr.  John  Oatling,  for  defendants. 

Mbrrihok,  J.  (after  stating  the  facts).  It  must  be  re- 
membered that  this  is  a  special  pn>ceediog,  brought  in  the 
Superior  Court,  l)efore  the  Clerk  thereof,  by  creditors,  against 
an  administrator,  "to  compel  him  to  an  account  of  his  ad- 
ministration, and  to  pay  the  creditors  {of  his  intestate)  what 
may  be  payable  to  them  respectively,"  as  allowed  by  the 
statute  (Bat.  Rev.,  ch.  45.  §73).  The  jurisdiction  was  that  of 
the  Court — not  that  of  the  Clerk.  The  latter  acted  as  and  for 
(be  Court.  If  there  were  exceptions  to  his  decision,  upon 
questions  of  law,  an  appeal  lay  to  the  Judge,  and  the  decision  of 
the  latter  became  that  of  the  Court.  If  in  the  course  of  tho 
proceeHing,  issues  of  fact  were  raised,  then  the  case  was  to  be 
trauaferred  to  the  civil  issue  docket,  to  the  end  that  the  issues  may 
be  tried  in  Term,  under  the  supervisiou  of  the  Judge.  The 
issues  being  tried,  and  any  questions  of  law  arising  before  the 
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Clerk,  and  decided  by  him,  and  there  being  an  appeal  from  his 
decision,  and  that  affirmed  or  reversed  by  the  Judge,  then  it  was 
the  duty  of  the  Clerk  to  proceed,  in  the  course  of  the  proceeding, 
according  to  law,  without  a  procedendo,  or  any  order  remanding 
the  proceeding  to  the  Clerk.  This  issn,  because  the  jorisdietioD 
is  that  of  the  Court,  and  not  that  of  the  Clerk.  There  is  but  one 
jurisdiction — that  of  the  Superior  Court.  The  Clerk,  in  spedtl 
proceedings,  superinteuds  the  pleadings,  and  makes  all  orders  and 
decisions  in  respect  thereto,  and  all  orders,  and  judgments  in  the 
oourse  of  the  same,  subject  to  the  right  of  appeal  mentioned, 
except  in  such  respects,  as  to  which  action  must  be  taken  in 
Term,  or  l)efore  the  Judge,  as  the  statute  directs.  The  Code 
§§251  ti»  267.  BriUaiyi  v.  ifW^  91  N.  C,  498;  Jone»  v.  DemHy 
ante,  32. 

In  this  case,  the  complaint  having  been  filed,  it  was  the  duty 
of  the  Clerk  to  advertise,  as  directed  by  the  statute,  for  all  cred- 
itors of  the  intestate  of  the  administrator,  to  appear  before  him 
on  or  before  the  return  day,  and  file  the  evidence  of  their  claims, 
and  it  then  became  the  right  of  the  creditor,  and  he  was  required 
so  to  do,  to  file  his  demand  with  the  Clerk,  as  directed  by  the 
statute,  if  he  would  avail  himself  of  the  benefit  of  the  prooeed- 
ing.  If  the  claim  of  a  creditor  was  contested,  then,  in  a  proper 
way,  it  was  to  be  put  in  question,  as  by  complaint  and  answer, 
and  if  issues  of  law  were  raised,  the  papers  were  to  be  sent  to 
the  Judge;  if  issues  of  fact  were  raised,  these  were  to  he  sent 
to  the  next  term  of  the  Court  for  trial.  Bat.  Rev.,  ch.  45,  §§7S 
to  84.  These  sections  apply  to  this  particular  kind  of  special 
proceeding,  and  are  slightly  different  from  the  pn»visions  of  the 
Code  of  Civil  Procedure,  applicable  to  such  proceedings  geiwr- 
ally. 

The  procedure,  in  respect  to  claims  so  contested,  is  of,  hut  only 
incidental  to,  the  special  proceeding,  and  although  such  incidental 
litigation  of  a  contested  claim  may  l>e  ended,  this  does  not  ter- 
minate the  proceeding — it  continues  until  all  claims  presented  by 
creditors  shall  be  settled  and  discharged  according  to  law,  in  it» 
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<x)urse,  and  there  shall  be  a  fiDal  judgment.  Sundry  creditors 
presented  their  respective  demands  to  the  Clerk,  and  it  seems 
that  all  these,  except  one  presently  to  be  nientioned,  were  con- 
tested by  the  former  administrator,  and  by  his  successor,  the 
present  administratrix,  and  the  litigation  lasted  for  several  years. 
The  termination  of  this  litigation  did  not  end  the  proceeding. 
It  could  only  \ye  ended  regularly,  after  all  the  debts  presented 
had  been  paid,  if  there  were  suflBcif^nt  assets  for  that  purpose. 
The  appellees  presented  and  filed  with  the  Clerk  their  demand, 
shortly  after  the  special  proceeding  begun. 

The  Clerk,  as  and  for  the  Court,  and  the  Judge  up<m  appeal, 
found  as  a  fact,  that  they  filed  the  bond  in  question  with  the 
Clerk,  and  the  latter  took  note  of  it.  This  .was  sufficient  to  en- 
title the  appellees  to  take  benefit  of  the  special  proceeding.  The 
filing  of  the  claim  was  sufficient  to  give  them  standing  as  credi- 
tors in  Court;  that,  indeed,  was  all  they  were  required  to  do,  if 
the  claim  was  not  conteste<l,  as  it  seems  at  fii*st,  it  was  not.  The 
claim  being  filed,  the  special  proceeding  could  not  be  properly 
terminated,  until  it  had  been  paid.  The  long  pendency  of  the 
proceeding,  cannot  be  allowed  to  prejudice  the  appellees,  l)ecanse 
the  Clerk  failed  to  take,  state  and  report  an  account  of  the  deal- 
ings of  the  administratrix  wiih  the  estate;  nor  was  any  notice 
given  them,  as  the  statute  required.  They  had  the  right,  under 
the  statute,  to  expect  the  account  to  be  taken  and  reported  by  the 

m 

Clerk,  and  notice  to  be  given  them  of  the  same. 

It  doe'*  not  appear  from  the  record,  that  the  special  proceed- 
ing ever  was  terminated.  There  was  no  report  of  an  account 
taken  and  stated,  nor  any  notice  given  of  such  account,  as  the 
statute  directed,  nor  was  there  any  final  judgment.  It  seems 
that  it  was  simply  allowed  to  be  left  off  the  current  dr)cket  of 
proceedings.  The  appellants  suggest  in  their  answer,  that  it  was 
^*dismi&**€d,"  but  no  order  of  dismissal  appears  in  the  record, 
and  it  must  be  taken  there  was  none.  There  was  no  necessity, 
therefore,  for  the  petition  of  the  appellees  to  "  reopen  and  rehear" 
the  special  proceeding.     If  it  had  been  improvidently  dropped 
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from  the  current  docket  of  the  Court,  a  simple  motion  ought  to 
have  been  made,  to  brinj^  it  forward  and  before  the  Court,  to  the 
end  it  might  be  determined  according  to  law.  But  the  fietition 
might  be,  indeed,  was,  treated  as  in  effect  such  a  moti<»n,  and  the 
facts  appearing  as  the  Clerk  found  them  to  be,  it  was  ei»mpetenl 
and  proper  for  the  Clerk  to  make  the  order  to  bring  fiirward  ihe 
proceeding,  and  allow  the  appellees  to  assert  their  rights  as  cred- 
itors therein,  as  in  effect  he  did. 

The  appellants  certainly  were  favored  in  being  allowed,  under 
the  circumstances,  to  contest  the  existence  of  the  bond  in  ques- 
tion, and  to  insist  that  it  had  been  paid,  or  was  barred*  by  the  stat- 
ute of  limitation,  &c.  The  administrator  ought  tc»  have  con- 
tested the  claim  at  first,  if  he  intended  to  do  so.  The  evidence 
sent  up  as  part  of  the  case  on  appeal,  shows  plainly,  that  be  had 
notice  of  it,  and  that  it  had  been  filed.  To  ctmtest  it  seems  to 
have  been  an  afterthought.  Strictly,  the  appeal  from  the  order 
of  the  Clerk,  bringing  forward  the  proceeding,  &<:.,  ought  to 
have  been  heard  and  determined,  before  the  pleadings — thewm- 
plaint  and  answer — putting  the  demand  of  the  appellees  in  issue^ 
were  filed;  but  as  these  pleadings  were  filed,  and  there  was  no 
objection  made  on  this  account,  it  was  competent  to  dispose  of 
the  appeal,  and  try  the  issues  of  fact  raised  by  the  pleadings,  at 
the  same  time  in  Term,  as  was  done;  because  the  Court  had  gen- 
eral jurisdiction  ot  the  matter,  and  the  particular  form  and  order 
of  procedure  was  not  essential,  if  the  parties  did  not  object. 

The  appellees,  by  filing  the  bond  in  question  in  the  special 
proceeiling,  became  identified  with  and  of  it,  as  creditors  of  the 
estate  of  the  intestate,  and  time  ceased  to  run  against  the  bond, 
after  the  commencement  of  the  proceeding.  Dobson  v.  Sinumton^ 
93  N.  C,  268. 

The  proceeding  began  in  the  month  of  April,  1876.  The 
bond  was  due  on  the  17th  of  May,  1860.  So  that  it  is  obvious 
that  no  presumption  of  payment  of  it  arose. 

The  time  from  the  20th  of  May,  1861,  to  the  1st  of  January, 
1870,  being  excluded,  ten  years  did  not  elapse  next  after  the 
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maturity  of  the  note,  aixi  l>efi)re  the  commencement  of  the  pro- 
ceeding. It  is  likewise  obvions,  that  the  statutes  relied  upon  an 
a  bar  to  the  rights  of  the  ap{)ellees,  could  not  have  such  effect. 
The  lx>nd  in  question  was  in,  and  of,  and  protected  by  the  pro- 
ceeding, from  and  continually  next  after  it  was  filed  therein. 

The  next-of-kin,  and  the  heirs-at-law  of  the  intestate,  were 
before  the  Court,  and  pleaded,  and  it  appears  thnt  they  all  have 
an  interest  in  the  proceeding.  Th*»re  is,  therefore,  no  rea'^ou 
why  they  may  not  be  held  to  account  to  the  appellees  in  this 
proceeding.  It  appears  that  the  next-of-kin  appdlants,  received 
some  part  of  the  personal  estate  of  the  intestate  in  1883.  To 
this  they  were  not  entitled,  while  the  debt  in  question  was  unpaid. 
They  must,  therefore,  be  require<i  to  account  for  the  distributive 
shares  received  by  them  respecnvely.  If  this  shall  not  be  suffi- 
cient to  pay  the  debt  due  the  appellees,  and  proper  costs,  then  so 
much  of  the  money,  the  proceeds  of  the  land  sold  or  |>artitioned 
among  the  heirs-ar-law  of  the  intestate,  as  may  he  necessary, 
must  be  applied  to  the  payment  of  the  debt  and  costs,  unless  it 
shall  appear  that  the  real  estate  of  the  intestate  was  not,  for  some 
good  cause,  that  may  be  shown,  liable  to  make  assets  to  pay  debts. 

It  will  be  observed  that  this  special  proceeding  is  equitable  in 
its  nature,  and  the  Superior  Court  has  general  jurisdiction  of  the 
parties,  and  the  whole  subject  matter  of  the  proceeding,  includ- 
ing the  next-of-kin  and  the  heirs-at-Iaw  of  the  intestate,  in 
respect  to  the  personal  and  real  estate  *»f  the  intestate  that  has 
come  to  them  respectively,  and  is  necessary  and  liable  to  pay, 
and  to  make  assets  to  pay,  debts.  The  Court  tnay,  therefore,  in 
this  proceeding,  compel  the  next-of-kin  to  account  for  the  per- 
sonal property  received  by  them  first,  and,  if  need  be,  order  the 
land  to  be  sold  to  make  assets  to  pay  debts,  if  the  same  is  so 
liable.  If  the  heirs  who  have  sold  the  land  are  before  the 
Court,  and  have  the  proceeds  of  the  sale,  the  Court  may  direct 
an  appropriation  of  the  same  as  assets,  if  it  shall  appear  that  the 
land  was  liable.  Where  the  jurisdiction  of  the  Court  is  cotii- 
plete,  there  is  no  reason  why  this  may  not  be  done,  and  indeed 
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it  ought  to  bedoue,  with  a  view  to  av<»id  circuity  of  action, econ- 
omize costs,  and  facilitate  the  administration  of  justice.  The 
Court  will  be  careful,  however,  to  see  that  no  prejudice  or  injus- 
tice is  done  to  any  })arty  by  reason  of  such  procedure. 

The  record  is  very  voluminous  and  confused,  and  we  have 
found  it  difficult  to  see  clearly  the  scope  and  bearings  of  some 
of  the  appellants'  numerous  objections  and  exceptions,  not  clearly 
specified,  but  we  think  we  have  in  eifect  disposed  of  all  of  them. 

The  judgment  of  the  Superior  Court  must  be  so  modified  as 
to  conform  to  this  opinion,  and  to  that  end  let  the  opinion  be 
certified  to  the  Sujierior  Court.      It  is  so  ordered. 

Modified  and  remanded. 


R.  T.  GRAY,  Receiver,  v.  R.  G.  LEWIS  and  wife. 

Reference — Parties — A  ccount  Stated — Receiver, 

1.  Where  an  accouDt  has  been  stated  between  paities,  neither  party  can  fro 

back  of  such  stated  account,  and  bring  into  question  transactions  which  took 
place  prior  to  such  statement,  and  embraced  therein. 

2.  Under  the  former  system,  where  legal  and  equitable  rights  were  administered 

in  separate  tribunals,  a  Court  of  equity  could  not  confer  upon  a  receiver  ap- 
pointed by  it,  a  capacity  to  sue  in  his  own  name  not  recognized  in  a  Court  of 
law,  but  this  is  changed  sfnce  the  adoption  of  the  Code  system,  which  au- 
thorises the  party  in  interest  to  sue  in  his  own  name. 

3.  A  receiver  appointed  upon  the  dissolution  of  a  corporation,  or  a  trustee  changed 

with  the  collection  of  its  assets,  can  bring  suit  in  his  own  name  against  a 
debtor  of  the  corporation,  or  he  can  bring  such  suit  in  the  name  of  the  cor- 
poration. 

[Battle  V.  DavU^  66  N.  C,  252,  cited  and  approved). 

CiViL  ACTION,  heard  upon  exceptions  to  the  report  of  a  ref- 
eree, before  Clark^  Judge^  at  August  Term,  1885,  of  the  Sujie- 
rior  Court  of  Wake  county. 

By  a  decree  made  at  June  Term,  1880,  in  the  SujK?rior  Court 
of  Wake  county,   in  an  action  prosecuted   by  the  State,  on  the 
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reliitiou  of  J.  M.  Harris  and  others,  against  The  Mechanics' 
Building  and  Loan  Association,  a  corporation  formed  and  act- 
ing under  the  laws  of  the  State,  it  was  declared  to  have  forfeited 
its  franchise  and  the  c«)rporation  was  dissolve<l.  At  the  same 
time,  the  plaintiff  was  appointed  receiver,  to  call  in  its  n-sourees 
and  collect  its  debt«,  "  by  suit  or  otherwise,  in  his  own  name  as 
receiver,  and  to  hold  the  same  subject  to  the  further  order  of  the 
Court,"  in  order  lo  a  full  settlement  of  its  affairs.  The  present 
suit  was  aa'ordingiy  begun  on  February  2ud,  1881,  to  recover 
an  allegeil  balance  due  from  the  defendant  Robert  G.  Lewis,  to 
the  corf>oration,  in  the  complaint  stated  to  be  $169.13,  with  in- 
terest at  8  per  cent,  on  $156.65  from  May  1st,  1875,  and  to  fore- 
close a  mortgage  executed  by  himself  and  wife  to  secure  his  lia- 
bilities and  covenants  specified  therein,  and  if  necessary  to  that 
end,  for  a  sale  of  the  premises  conveyed. 

The  demand  is  for  a  statement  of  account,  judgment  for  the 
amount  found  to  he  due,  and  a  foreclosure,  with  sale  of  the  land, 
and  for  general  relief. 

The  answer  admits  the  dissolution  of  the  cor^Kiration,  the  ap- 
pointment of  the  plaintiff  as  receiver,  the  making  of  the  mort- 
gage, of  which  a  copy  ac<?ompanies  the  (fomplaint,  denies  the 
specified  indebtedness  and  demand  of  its  payment,  and  in  expla- 
nation says  : 

"  It  is  true  that  the  defendant  R.  G.  Lewis  made  various  pay- 
ments on  the  mortgage  debt,  but  it  is  not  true  that  the  defend- 
ants owed  a  balance  of  $169  ^^j-  on  May  1st,  1875.  The  stock 
holders  of  the  Mechanics  Buildint^  and  Loan  Association  ap- 
pointed a  committee  of  three,  to  audit  the  different  accounts  of 
the  members,  and  amongst  others,  the  committee  audited  the 
account  of  the  defendant  R.  G.  Lewis,  (who  was  a  member  and 
share-holder  of  the  said  Association),  and  the  said  committee 
reported  that  the  defendant  R.  G.  Lewis,  owed  a  balance  to  said 
Association  on  May  Isl  1875,  of  $37  ^^y  and  the  report  of  said 
committee  was  adopted,  and  the  members  were  authorized  to 
settle  in  accordance  with  said  report." 
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The  answer  avers  also,  that  "  before  the  eoraraenceraent  of 
this  action,  the  said  plaintiiTs'  claim  was  satisfied,  paid  and  dit^ 
charged  in  full,"  and  sets  up  a  counter-claim,  founded  upon  his 
antecedent  transactions  with  the  Association,  and  relations  of  him- 
self as  a  member,  t(»wardsit,  upon  which  he  demands  judgment 
for  $425. 

At  June  Term,  1882,  the  following  entry  ap|)ears  on  the 
record  : 

"On  reading  and  filing  the  pleadings  in  the  cause,  it  is,  on 
motion,  ordered  that  it  be  referred  to  Chas.  K.  Lewis,  Esq.,  * 
*     *     to  hear  and  determine  the  whole  issue  in  this  cause." 

In  October  of  the  same  year,  the  plaintiff  filed  a  replication 
to  so  much  of  the  answer  as  sets  up  a  counter-claim,  denying  the 
facts  stated  therein,  and  alleging  that  on  the  31st  day  of  January, 
1872,  the  Association  ceased  to  do  business,  since  which  it  has 
exercised  none  of  its  corporate  franchises. 

On  February  14,  1883,  the  referee  having  entered  upon  his 
duties,  the  defendants  put  in  an  amendment  to  their  answer,  in 
which  they  allege  usurious  charges  of  interest  to  have  been  made 
by  the  Association,  and  demand  to  be  released  from  all  interest 
whatever. 

At  March  Term,  1884,  the  order  of  reference  was  modified  as 
follows: 

"The  referee  appointed  by  consent  heretofore,  being  the  s«m 
of  the  defendants,  and  the  evidence  taken  before  him  being  in 
conflict  in  some  material  respects,  as  is  claimed  by  plaintiff,  upon 
suggestion  that  it  would  be  more  desirable  to  have  the  evidence 
and  the  law  arising  therefrom  passed  upon  by  some  disinterested 
party,  by  consent  of  the  parties,  it  is  agreed  that  W.  H.  Bledsoe, 
Esq.,  be  substituted  in  the  place  of  C.  K.  Lewis,  the  referee 
heretofore  appointed,  and  said  Bledsoe  shall  take  the  evidence  as 
deposed  to  before  said  Lewis,  referee,  examine  the  same,  find  the 
facts,  and  decide  the  question  of  law  arising  thereon,  and  report 
the  same  to  the  Special  Term  of  the  Superior  Court  of  saiti 
county  to  be  held  on  the  17th  day  of  March,  1884. 
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*'  And  it  is  agreed  by  both  the  plaiutifTs  and  defendants,  that 
exceptions  to  the  report  of  said  Bledsoe,  shall  be  filed,  if  either 
party,  or  both,  shall  except,  on  or  before  Monday  of  the  second 
week  of  said  Special  Term,  and  the  same  shall  be  heard  during 
said  Term. 

"This  shall  not  be  considered  as  an  arbitration,  but  a  re-refer- 
ence as  to  the  matters  mentioned,  under  The  Code,  and  shall  be 
made  an  order  of  Court." 

At  August  Term,  1884,  the  referee's  report  was  submittefl,  in 
which  there  is  a  series  of  findings  of  fact,  ante-dating  the  action 
and  report  of  the  committee  to  thesto<*kholdersand  their  sanction 
thereof,  and  several  conclusions  of  law  deduced  therefrom,  of 
which  it  is  only  necessary  to  notice  the  referee's  rejection  of  the 
counter-claim.  There  being  no  exceptions  taken  by  the  defend- 
ants to  the  report,  this  ruling  eliminates  the  counter-claim  from 
the  controversy. 

Upon  a  recommittal  of  the  report  to  the  referee,  be  makes 
some  qiodificHtions  in  his  supplemental  report,  extending  over  the 
same  broad  field  of  inquiry,  to  which  the  plaintiff  also  excepted, 
especially  for  that  he  admitted  evidence,  and  acted  upon  matters 
of  dealing  between  the  Association  and  the  defendants,  which 
took  place  prior  to  the  time  of  stating  of  the  account  by  the 
committee  and  its  approval  by  the  stockholders,  in  May,  1875. 

From  a  judgment  in  favor  of  the  defendants,  the  plaintiff  ap- 
pealed. 

Mesurs.   C.  M,  Bitsbee  and  A.  W.  Haywood,  for  the  plaintiff. 
Mr.  Armistead  Jones,  for  the  defendants. 

Smith,  C.  J.  (after  stating  the  facts).  The  original  reference, 
as  will  be  seen,  was  that  the  referee  should  "  hear  and  determine 
the  whole  issue  in  the  cause,"  that  is,  the  matter  controverted  in 
the  pleadings.  The  complaint  makes  no  claim  for  the  unpaid 
cheek  as  a  substantive  demand,  but  for  an  account  and  a  recov- 
ery of  what  may  be  found  to  be  due  the  Association.     The  an- 
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swer  disavows  the  amount  of  indebtedness  alleged,  and  admits  a 
smaller  sum  to  have  been  arrived  at  in  the  examination  of  the 
committee,  and  the  giving  of  full  corporate  consent  to  a  settle- 
ment upon  the  basis  of  that  report.  The  defendants'  liability 
for  the  sum  reported,  $37.72,  as  the  result  of  all  preceding 
financial  transactions  between  the  defendant  and  the  Ajj^sociation, 
is  not  denied  by  the  plaintiff,  while  its  alleged  payment  by  the 
defendant  is.  The  parties,  not  contesting  in  their  respective 
pleadings,  this  sum  to  be  the  true  balance  resulting  from  an  ad- 
justment of  the  dealings,  and  then  due,  the  referee  should,  this 
being  a  basis  of  action,  have  confined  his  inquiry  to  the  single 
point  of  its  alleged  payment.  And  for  like  reasons  the  claim  for 
the  unpaid  acceptance  was  not  in  the  complaint,  and  is  ont  of 
the  scope  of  the  reference. 

The  plaintiff's  exceptions  to  the  referee's  report  of  matters  of 
account  which  ante-date  the  action  of  the  committee,  of  which 
the  defendant  was  a  member,  and  from  which  he  did  not  dissent, 
and  which  matters  ought  to  have  entered,  and  we  assume  did  en- 
ter, into  the  account  stated  by  the  committee,  are  well  taken,  aud 
ought  to  have  been  sustained.  In  the  Court's  over-ruling  them 
there  is  error,  and  judgment  should  have  been  given,  there  being 
no  proof  of  subsequent  payment,  for  the  sum  so  ascertained  in 
favor  of  the  plaintiff. 

The  defendants'  counsel  insisted  in  the  argument  before  us, 
'that  the  plaintiff,  as  receiver,  could  not  maintain  the  action  in 
his  own  name,  citing  in  support  of  his  contention.  Battle  v.  Da- 
vis, 6(j  N.  C,  252. 

It  is  true  that  under  a  system  in  which  legal  and  equitable 
rights  are  administered  in  sef)arate  tribunals,  a  Court  of  equity 
could  not  confer  upon  a  receiver  or  officer  of  its  own  appoint- 
ment, a  capacity  to  sue,  not  recognized  in  a  Court  of  law.  The 
decision  referred  to  rests  upon  this  distinction.  It  is  otherwise 
in  the  present  procedure,  which  requires  the  party  in  interest  to 
sue  in  his  own  name. 
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But  The  Code,  §668,  following  a  provision  in  the  Rev.  Code. 
ch.  26,  §6,  similar  in  this  feature  of  it,  expressly  authorized  a 
receiver  appointed  upon  a  disstilution  of  a  corporation,  or  a  trus- 
tee charged  with  its  property,  "  to  collect  the  debts  and  property 
due  and  belonging  to  the  corporation,  with  power  topronecute  and 
defend  in  the  name  of  the  corporation,  or  in  the  name  of  such 
receiver  or  trustee,  all  such  actions  as  may  be  necessary  or  proper 
for  the  purpose  aforesaid."     The  statute  answers  the  objection. 

As  the  action  can  be  more  conveniently  conducted  in  theCoart 
below,  the  cause  is  remanded  for  further  proceedings  accordini^ 
to  the  law,  as  declared  in  this  opinion,  and  the  plaintiff  will  re- 
cover his  costs. 

Error.  Reversed. 


F.  C.  FISHER  et  als.  v.  THE  CID  COPPER  MINING  COMPANY  OF 

NORTH  CAROLINA. 

Issues — Deed — Edoppel. 

1.  Where  issues  are  raised  by  the  pleadio^s,  it  Is  the  duty  of  the  Court  to  elimi- 

nate and  sabmit  them  to  the  jury,  and  when  this  is  not  done,  this  Court  will 
refuse  to  take  co^Izance  of  the  cause  upon  such  imperfect  record,  unless 
the  issues  in  no  wise  affect  the  errors  assi^ed. 

2.  So,  where  no  issues  were  eliminated  and  submitted,  but  the  Court  below  held 

that  upon  the  evidence  the  plaintiff  was  not  entitled  to  recover,  and  he  took 
a  noD-suit  and  appealed,  the  failure  to  submit  issues  was  not  material. 

3.  Where  a  deed  throufi^hout,  Including  the  covenants,  appears  to  be  the  personal 

deed  of  the  ^rrantor,  the  word  "agent,"  put  after  the  signature  and  seal,  is 
surplusage,  and  affords  no  evidence  that  the  title  was  vested  in  any  other 
than  the  grantor. 

4.  An  estoppel  arising  out  of  the  acceptance  of  a  deed,  is  restricted  to  the  estate 

which  it  undertakes  to  transfer.  So,  a  grantee  who  claims  under  a  deed 
which  excludes  the  minerals  to  be  found  in  the  conveyed  land  from  the  oper- 
ation of  the  deed,  is  not  estopped  to  deny  that  his  grantor  had  title  to  the 
minerals. 

(BudasOLY.  Fattt,  92  N.  C,  222;  Bmoen  v.  WhUaker,  Ibid.,  367;  ChrUtenburg  v. 
King,  85  N.  C,  229 ;  Caldwell  v.  Nedy,  81  N.  C,  114  ;  Ray  v.  Gardner,  82  N.  C, 
146 ;  SpUfey  v.  Jonei,  Ibid.,  179 ;  Leach  v.  Jone9,  86  N.  C,  404 ;  Ki»gam  v.  Qay- 
lord,  1  Jones,  294  ;  Wort^  v.  Jokneofi,  5  Jones,  72  ;  Staton  v.  Mulli8,92^.  C, 
628 :  Otbam  v.  Andgrttm,  89  N.  C,  261,  cited  and  approved.) 
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Civil  action,  tried  before  Montgomery,  Judge,  and  a  jury, 
at  Fall  Terra,  1885,  of  the  Superior  Court  of  Davidson  county. 
The  facts  appear  in  the  opinion. 
The  plaintiffs  appealed. 

Mr,  F,  C.  Fisher,  for  the  plaintiffs. 
Mr.  Theo,  F,  Klutz,  for  the  defendant. 

Smith,  C.  J.  The  plaintiffs  claim  to  be  owners  of  the  min- 
erals and  mines  found  beneath  the  surface  of  the  tract  of  land 
mentioned  in  their  complaint,  which  mines  are  being  worked  by 
the  defendant  company,  and  the  minerals  removed  and  converted 
to  its  own  use. 

The  action  is  to  recover  possession  of  the  property,  and  dam- 
ages for  the  alleged  trespasses  of  the  company. 

The  answer  denies  any  right  in  the  plaintiffs  to  the  said  min- 
erals, and  asserts  title  both  to  them  and  to  the  territory  in  which 
they  are  buried. 

Thus  a  distinct  issue  is  raised,  which  the  record  dr)e8  not  show 
was  put  in  form,  while  the  jury  were  empanelled  without  such 
issue,  and  proceeded  to  try  the  controversy  as  it  appeared  in  the 
pleadings,  in  disregard  of  the  statutory  mandate,  and  the  reitera- 
ted rulings  of  the  Court,  that  it  must  be  observed.  RudasiU  v. 
FaUs,  92  N.  C,  222 ;  Bowen  v.  Whitaker,  lb.  367.  Unless  it 
is,  it  may  become  necessary  to  refuse  to  take  cognizance  of  the 
cause  upon  such  imperfect  record.  In  the  present  case,  the  for- 
mal issues  do  not  affect  any  inquiry  into  the  allied  ernir  upon 
which  the  appeal  is  founded.  The  intimation  of  the  Court 
being  that  the  plaintiffs  had  failed  upon  the  proofs  offered,  to 
show  any  title  to  the  property  in  themselves,  or  cause  of  action 
against  the  defendant,  the  plaintiffs  suffered  a  non-suit  and  ap- 
pealed from  the  ruling. 

The  plaintiffs  proved  that  some  of  them  were  the  heirs- 
at-law  of  Charles  Fisher,  deceased,  and  then  proceeded  to 
read  in  evidence,  to  estop  the  defendant,  a  deed  from  the 
said  deceased  to  one  Owen  Gallimore — the  will  of  the  latter — 
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a  deed  from  the  admiDistrator  of  Cynthia  Gallimore,  devisee 
in  said  will,  to  Henry  K.  Grubb, — a  deed  from  the  latter 
aod  lease  to  Daniel  Lindsay — a  deed  from  said  Lindsay  and  wife 
to  fklmund  L.  Levy, — ^and  a  deed  from  Levy  and  wife  to  the 
defendant  Company,  by  which  the  plaintiffs  insist  the  land  has 
been  transmitted  to  the  Company,  all  of  the  instruments  except 
that  just  named,  purporting,  and  in  form  sufficient,  to  convey 
an  estate  in  fee. 

The  operative  clause  in  the  conveyance  of  said  Charles  Fisher, 
deceased,  is  in  these  words  : 

"  Hath  sold  and  conveyed,  and  doth  hereby  sell  and  convey, 
to  the  party  of  the  second  part,  (Owen  Gallimore),  all  that  tract 
or  parcel  of  land,  lying  and  being  in  the  county  of  Davidson 
and  State  of  North  Carolina,  bounded"  &c.,  giving  the  specific 
boundary  lines,  '^  containing  45  acres  more  or  less." 

"  The  mines  of  minerals  are  excepted.  To  have  and  to  hold 
<&c.  To  him  the  said  party  of  the  second  part  his  heirs,  and 
assigns  forever."  The  deed  bears  date  on  May  13th,  1847,  while 
the  last  to  the  company,  was  executed  on  November  25th,  1882. 
As  the  deed  from  Fisher  has  following  his  signature  and  seal, 
the  suffix  "agent  No.  Ca.  G.  M.  Co.,"  while  throughout,  the  in- 
strument, including  the  covenants  of  seizin  and  warranty,  is  the 
personal  act  of  the  grantor,  and  no  intimation  of  an  agency  or 
trust  is  intimated,  we  cannot  entertain  the  suggestion  that  it 
affords  any  evidence  itself,  that  the  title  was  vested  in  any  other 
than  the  grantor  himself. 

The  argument  here  for  the  appellant,  assumes  that  an  accep- 
tance of  the  conveyance  of  the  land,  is  a  recognition,  operating 
to  prevent  the  defendant  from  denying  title  in  the  deceased  to 
the  land  conveyed,  and  equally,  title  to  the  property  reserved, 
which  is  parcel  of  the  land,  and  this  separated  from  what  is  con- 
veyed, unless  it  can  show  a  superior  title  elsewhere  acquired. 
Christenburg  v.  King,  85  N.  C,  229;  Caldwell  v.  Neely,  81  N. 
C,  114;  Ray  v.  Gardner,  82  N.  C,  146;  Spivey  v.  Jones,  lb., 
179;  Leaxsh  v.  Jones,  86  N.  C,  404. 
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If  the  parties  claimed  the  whole  land,  extended  upward  and 
downward,  and  all  containe<1  within  its  hoiindaries,  or  the  same 
estate  in  the  land,  the  estoppel  would  be  < iterative,  and  the  party 
having  the  superior  title  from  the  ominion  source,  would  pre- 
vail. But  such  is  not  the  case  here.  The  conveyed  and  reserved 
parts  are  not  one  and  the  same  thing.  The  grautor  may  have 
had  himself,  only  an  estate  in  the  land  to  transfer,  while  the  re- 
served minerals  may  have  belongrd  to  another.  Precisely  such 
were  the  relations  of  the  succeeding  owners,  each  being  capable 
of  passing  an  estate  in  the  land,  and  not  in  the  mineral  deposits 
below  the  surface. 

The  estT>ppel  is  necessarily  confined  to  the  subject  matter  of 
the  conveyance  to  which  conflicting  claims  are  asserted.  There 
is  no  repugnancy  or  antagonism  in  them,  and  it  is  entirely  con- 
sistent, that  one  party  should  have  title  to  the  mines,  and  the 
other  to  the  lands  outside  of  the  mines.  Hence  the  titles  are 
traced  up  to  a  cx>mmon,  but  not  the  same  source.  This  view  is 
in  acc^>rd  with  adjudged  cases*. 

In  Kissam  v.  Ghiylord,  1  Jones,  294,  Pearson,  J.,  as  an  illus- 
tration, puts  this  case :  **  If  A  makes  a  deed  to  B  for  a  tract  of  1 ,000 
acres  of  land,  and  it  be  admitted  that  B,  under  that  deed,  had 
acquired  a  good  title  to  600  acres,  a  part  thereof,  it  does  not  fol- 
low that  he  has  a  good  title  to  the  other  part.  S(»  if  B  (in  the 
case  put),  makes  a  deeci  to  C  for  600  acress,  a  part  thereof,  al- 
though there  is  an  estopjiel  as  to  the  part  covered  by  the  deed, 
there  is  no  ground  for  an  estoppel  as  to  the  part  not  covered  by 
it.  It  mav  be  he  did  not  include  the  whole,  l)ecaose  he  was 
aware  of  a  <lefect  of  title  as  to  a  part." 

Again,  when  a  deed  was  made  conveying  a  life  estate  only, 
and  such  life  tenant  conveyed  the  fee,  it  was  held  that  the  heirs 
of  the  first  grantors  could  only  recover  the  inheritance  by  show* 
ing  that  the  ancestor  had  a  deed  purporting  to  convey  the  fc^y 
or  that  he  was  in  possession,  claiming  such  estate.  IVor^eky  v. 
Johnaofi,  6  Jones,  72.  In  Staion  v.  MuUis,  92  N.  C,  623,  at 
page  628,  it  is  said  that  "  the  act  of  accepting  a  deed  from  his 


FEBRUARY  TERM,  1886.  401 


Carlton  v.  Simonton. 


father  does  not  operate  as  an  estoppel  even  inter  partes,  beyond 
the  estate  conveyed,  upon  the  plaintiff,  nor  is  he  thereby  precluded 
from  denying  that  any  reversionary  estate  remained  in  Frederick, 
for  the  instrument  upon  its  face  does  not  show  that  all  the  estate 
vested  in  him  was  not  thereby  transmitted  to  the  plaintiff." 
Osborne  v.  Anderson,  89  N.  C,  261.  These  cases  rest  upon  the 
proposition,  that  an  estoppel  arising  out  of  the  acceptance  of  a 
deed,  is  restricted  to  the  estate,  as  well  as  to  the  carpus  which  it 
undertakes  to  transfer. 

The  reservation  here  was  necessary,  since,  if  not  made,  the 
general  words  of  description  would  have  comprehended  both  the 
soil  and  minerals  in  it,  and  the  exception  may  have  been  inserted, 
because  the  property  was  not  in  the  grantor.  We,  therefore, 
concur  in  the  ruling  that  the  plaintiifs  had  failed  to  show  title  in 
themselves  or  any  of  them  to  the  property  claimed  in  the  com- 
plaint. There  is  no  error,  and  the  judgment  of  non-suit  must 
be  affirmed. 

No  error.  xAffirmed. 


p.  C.  CARLTON  V.  ROXANA  SIMONTON. 

Injunction — Subrogation — Surety. 

1.  A  surety  who  pays  tbe  debt,  is  subrogated  to  all  the  specific  liens  and  seouritiw 

which  tbe  creditor  has  against  tbe  principal  debtor. 

2.  A  surety  who  has  to  pay  the  debt,  has  no  equity  to  follow  the  specilic  property 

which  the  principal  debtor  purchased  with  the  borrowed  money. 

3.  Where  the  principal  debtor  borrowed  a  sum  of  money,  which  he  deposited  in 

a  bank  which  soon  afterwards  became  insolvent,  and  the  surety  bad  to  pay 
the  debt,  the  surety  has  no  equity  to  enjoin  the  principal  debtor  from  collect- 
ing the  dividends  from  tbe  Insolvent  bank,  until  he  can  recover  a  judgment. 

{MtOir  T.  MiUer,  Phil.  Eq.,  85,  cited  and  approved). 

Motion  to  Continue  a  restraining  order  to  the  hearing,  in  a 
CIVIL.  ACTION    pending  in   the   Superior    Court   of   Iredell 

26 
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county,  heard  by  MacRaey  Judge,  at  Chambers,  iu  Salisbury,  on 
the  19th  of  February,  1886. 

The  following  facts  appear  from  the  record  : 

The  action  was  brought  to  recover  of  the  defendant,  the  sum  of 
$6,832.04,  alleged  to  have  been  paid  by  plaintiff  upon  a  judg- 
ment in  favor  of  the  National  Bank  of  Charlotte,  against  de- 
fendant as  principal,  and  plaintiff  and  C.  A.  Carlton  as  sureti^, 
upon,  a  note  for  $10,000,  a  copy  of  which  is  set  out  in  complaint 

The  plaintiff  filed  an  amended  or  supplemental  complaint, 
setting  forth  that  the  money  borrowed  upon  said  note  was  depos- 
ited to  the  credit  of  defendant  in  the  Bank  of  Statesville;  that 
the  Bank  of  Statesville  became  insolvent,  and  in  a  creditor's 
bill,  now  pending,  a  Receiver  was  appointed  to  take  charge  of 
its  assets  and  distribute  the  same  among  its  creditors. 

That  sincre  the  filing  of  the  original  complaint  iu  this  action, 
the  defendant  has  been  allowed  to  prove  her  debt  against  said 
Bank  of  Statesville,  for  the  money  so  deposited,  and  an  order 
has  been  made  allowing  her  to  draw  from  the  Receiver,  when 
assets  come  into  his  hands,  thirty  per  cent,  of  her  said  claim,  to 
make  her  equal  with  those  creditors  who  have  already  l^en  paid 
dividends  from  the  assets,  and  that  thereafter  she  share  equally 
with  the  other  creditors  in  the  assets  of  said  Bank ;  that  the  de- 
fendant is  insolvent,  and  that  plaintiff  is  entitled,  w^ith  the  other 
surety  who  has  paid  an  equal  amount  with  himself  in  favor  of 
the  Bank  of  Charlotte,  to  be  substituted  to  the  rights  of  defend- 
ant, and  allowed  to  follow  the  fund  in  the  hands  of  the  Receiver, 
and  stibject  it  to>the  payment  of  his  claim  against  defendant  for 
money  paid  to  her  use. 

Plaintiff,  in  his  affidavit,  states  that  he  is  apprehensive  tliat 
defendant  may  be  induced  to  dispose  of  her  said  claim  upon  «»id 
fund,  fis  from  her  conduct  in  this  cause,  plaintiff  is  advised  and 
believes  that  she  will  leave  no  effort  untried  to  defeat  his 
recov^,  by  assigning  or  disposing  of  her  said  claim,  before  in 
the  course  of  the  action,  plaintiff  can  obtain  judgment.  And, 
therefore,  plaintiff  asks  that  she  be  enjoined. 
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Upon  the  hearing  before  hira,  his  Honor  refused  to  continue 
the  restraining  order,  and  gave  the  following  reasons  : 

"  Leaving  out  of  view  the  insuflBciency  of  the  plaintiflF's  aver- 
ments of  apprehension  that  defendant  may  dispose  of  her  claim, 
and  also  the  defendant's  allegation  of  release,  and  of  fraud  ou 
the  part  of  the  plaintiff,  in  the  opinion  of  the  presiding  Judge, 
the  plaintiff  has  shown  no  equity  upon  which  he  would  be  entit- 
led to  the  injunctive  relief  prayed  for.  If  the  identical  money, 
borrowed  upon  the  note  made  by  defendant,  plaintiff  and  ano- 
ther, to  the  Charlotte  Bank,  was  deposited  in  the  Bank  of  States- 
ville  to  the  credit  of  defendant,  it  became  simply  a  debt  owing 
by  the  Bank  of  Statesville  to  defendant. 

"  And  if  plaintiff  was  compelled  to  pay  a  part  of  the  judgment 
rendered  upon  the  note,  he  has  simply  a  claim  against  defendant 
for  money  paid  to  her  use  ;  there  were  no  securities  in  the  hands 
of  the  creditor.  The  Charlotte  Bank  would  have  had  no  equit- 
able lien  npon  this  fund,  by  reason  of  the  fact  that  the  identical 
money  borrowed  from  it  was  loaned  to  the  Statesville  Bank,  and 
there  is  no  principle  of  substitution  or  subrogation,  upon  which 
the  plaintiff  might  be  substituted  to  defendant's  rights.  There 
is  DO  allegation  of  an  intent  upon  the  part  of  the  defendant  to 
dispose  of  her  claim  to  defraud  the  plaintiff.  It  appears  that 
she  has  already  disposed  of  a  part  of  the  same  by  assignment  to 
her  counsel.  She  may  have  rights  of  personal  property  exemp- 
tion in  the  same,  or  she  may  choose  to  pay  other  debts  with  the 
same. 

"  The  restraining  order  heretofore  made  is  vacated,  and  the  in- 
junction pending  the  litigation  is  denied,  and  it  is  adjudged  that 
the  plaintiff  pay  the  costs  of  this  application.'' 

From  this  order  the  plaintiff  appealed  to  this  Court. 

Mr.  Theo.  R  Klutz,  for  the  plaintiff. 
Mr.  M.  L.  McCorklef  for  the  defendant. 

Mebrimon,  J.  (after  stating  the  facts).  Manifestly  the  plain- 
tiff fails  to  allege  such  a  cause  of  action,  and  to  state  such  fasts, 
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as  entitle  him  to  the  relief  by  injuDction  which  he  seeks.  Grant- 
ing that  the  defendant  loaned  the  money  she  borrowed  from  the 
First  National  Bank  of  Charlotte,  and  for  which  she  executed 
her  promissory  note,  to  which  the  plaintiff  was  a  surety,  and  which 
he  had  to  pay,  to  the  Bank  of  Statesville,  it  does  not  follow  that 
the  debt  due  to  her  from  the  latter  Bank,  was  in  any  way,  either  in 
law  or  equity,  specifically  applicable  to  the  payment  of  the  debt 
due  from  the  defendant  to  the  First  National  Bank  of  Charlotte, 
or  to  the  payment  of  the  debt  due  from  her  to  the  plaintiff,  if 
she  is  indebted  to  him,  for  the  consideration  and  as  he  allies. 
The  latter  bank  had  no  lien  upon  the  debt  due  her,  nor  any  equit- 
able right  to  follow  the  money  it  loaned  to  her  into  the  hands  of 
the  Bank  of  Statesville.  When  she  so  borrowed  the  monev,  in 
the  absence  of  any  special  agreement,  or  fraud,  it  became  hers 
absolutely,  and  she  might  dispose  of  it  as  she  saw  fit,  and  just  as 
she  could  any  other  money  or  property  she  might  have,  nnincuoi- 
bered. 

The  plaintiff  certainly  had  the  right  to  be  subrogated  to  any 
specific  right,  lien  or  security  the  creditor  had,  as  to  the  debt 
due  the  defendant  in  question,  but  it  is  not  alleged,  nor  does  it 
appear  that  the  creditor  bank  had  any  such  right  or  security. 

The  plaiutifi  seems  to  think,  that,  as  he,  as  surety,  bad  to  pay 
the  debt  of  the  defendant,  he  had  the  equitable  right  to  have  the 
debt  due  her,  the  consideration  of  which  is  the  money  she  bor- 
rowed, the  note  for  which  he  had  to  pay,  applied  to  the  payment  of 
his  debt  against  her.  This  is  a  misapprehension  of  the  law.  If  a 
principal  borrow  money,  give  his  note  f(»r  the  same  with 
surety,  and  the  surety  afterwards  is  compelled  to  pay  the  note, 
this  does  not  give  the  surety  any  lien  or  specific  equitable  right, 
to  resort  to  and  have  the  property,  right  or  credit,  the  principal 
may  have  obtained  with  the  very  money  he  so  borrowed,  applied 
to  the  payment  of  his  debt.  In  such  case,  the  surety  stands  upOD 
no  better  footing ^than  any  other  creditor  of  the  principal.  The 
surety  is  simply  a  creditor  of  the  principal  without  security. 
MUler  V.  Miller,  Phil.  Rj.,  85. 
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It  would  seem  at  first  view,  that  in  natural  justice,  the  surety 
ought  to  have  the  right  to  be  substituted  as  the  owner  of  the 
specific  right  or  pro|.>erty  the  principal  acquired  with  the  very 
money  he  borrowed,  l>ecause  the  surety  indirectly,  in  effect,  paid 
the  consideration  for  it.  But  the  complicated  interests  of  society, 
the  constant  and  rapid  dealings  of  men  with  each  other,  the 
diflSculty  experienced  in  tracing  the  investment  and  application 
of  miiney,  and  like  considerations,  make  it  necessary  to  treat  the 
surety  as  an  ordinary  cre<litor,  and  to  give  his  debt  no  special 
advantage  over  the  just  debt  of  any  other  creditor.  It  may  be 
said,  the  surety,  when  he  becomes  such,  does  so  voluntarily,  and 
consents  to  accept  the  fortunes  of  the  course  of  business  transac- 
tions, gcx)d  or  ill. 

The  order  appealed  from  must  be  affirmed,  and  to  that  end, 
let  this  opinion  be  certified  to  the  Superior  Court.  It  is  so 
ordered. 

No  error.  Affirmed. 


a  C.  RANKIN  &  CO.  et  al.  v.  MARY  H.  SHAW  et  al. 

Homestead — Conveyance  in  fraud  of  Creditors, 

1.  SiDce  tbe  pasaai^e  of  the  act  of  1S85,  cb.  359,  a  Judgment  is  a  lien  on 
tbe  homestead  interest.  Qwxre,  wbetber  tbis  act  affect«  causes  of  action 
accruiD^  prior  to  Its  passage. 

%  A  debtor,  wbo  conveys  bis  land  in  fraud  of  creditors,  is  still  entitled  to  a  bome- 
stead  in  tbe  fraudulently  conveyed  land. 

3.  As  creditors  cannot  reacb  tbe  bomestead  for  tbe  satisfaction  of  tbeir  debts,  no 

conveyance  of  it,  altbougb  voluntary,  can  be  in  fraud  of  creditors. 

4.  In  an  action  by  creditors  to  bave  a  deed,  alleged  to  be  voluntary  and  fraudu- 

lent, set  aside,  the  answer  set  up  tbe  defence  Lbat  tbe  donor  was  entitled  to  a 
bomestead  in  tbe  conveyed  land ;  It  vau  held,  to  be  error  to  strike  out  tbe  an- 
swer, and  order  the  sheriff  to  lay  off  tbe  bomestead,  and  that  a  sale  be  made, 
of  tbe  excess. 

iMarkham  v.  Uickt,  90  N.  C,  204;  Duvall  v.  Rollins^  68  N.  C,  220;  Orummm  v. 
Bennett,  /Mtf.,  494;  Arnold  v.  JErtia,  93  N.  C,  102;  Pate  v.  Harper,  94  N.  C,  23, 
cited  and  approved). 
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Civil  action,  Id  the  Datiire  of  a  creditor's  bill,  heard  before 
MacRae,  Judge,  at  November  Term,  1885,  of  the  Superior  Court 
of  Cumberland  county. 

The  plaintiffs  having  recovered  several  judgments  against  the 
defendant  Mary  H.  Shaw,  before  a  Justice  of  the  Peace,  and 
caused  them  to  be  docketed  in  the  Superior  Court  of  Cumber- 
land county,  in  this  action,  begun  on  January  3rd,  1884,  and 
prosecuted  on  behalf  of  all  her  creditors,  seek  to  have  set  aside 
and  declared  fraudulent  and  void,  a  deed  executed  by  her,  pre- 
vious to  the  attaching  of  their  liens,  wherein  she  undertakes  to 
convey  to  the  defendant  Benjamin  F.  Shaw,  her  interest  and 
estate  in  several  tracts  of  land.  The  complaint  avers  that  the 
debts  on  which  the  judgments  were  rendered,  were  contracted 
before  the  making  of  the  deed,  and  that  the  recited  consideration 
of  five  hundred  dollars,  was  never  paid  nor  intended  to  be  [laid, 
and  the  conveyance  was  wholly  voluntary  and  inoperative 
against  creditors,  she  being  possessed  of  no  personal  property  in 
excess  of.  five  hundred  dollars,  and  owning  no  other  land  out  of 
which  the  debts  can  be  satisfied. 

The  answer  essays  to  impeach  the  validity  of  the  notes  on 
which  the  judgments  are  founded  ;  and  also  the  judgments 
themselves,  sets  up  a  counter-claim,  and  among  other  defences 
not  necessary  to  be  considered,  alleges,  that  the  real  estate  so 
conveyed,  is  assessed  for  taxation  at  $683 J,  and  d<>es  not  exceed 
in  value  that  allowed  by  law  as  a  homestead,  and  that  as  it  was 
not  accessible  to  final  process,  her  disposal  of  it  could  not  be  in 
fraud  of  the  rights  of  creditors,  nor  operate  to  cause  hinderance 
or  delay. 

The  Court,  on  motion  of  plaintifls'  counsel,  directed  to  be 
stricken  out  of  the  answer  the  1st  article,  and  so  much  assets  up 
a  counter-claim,  as  frivolous  and  impertinent,  and  proceeding  to 
declare,  upon  the  admissions  in  the  answer,  that  the  deed  is 
"  fraudulent  and  void  as  to  creditors,  ej^cept  as  to  the  homestead 
interest  of  the  said  Mary  H.  Shaw,"  adjudges  that  advertisement 
be  made  for  other  creditors,  that  the  sheriff  summon  appraisers 
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to  lay  off  the  homestead,  and  if  ther.e  be  any  excess  in  the  land, 
that  he  pr*K;eed  to  sell  the  sarae  and  make  report  to  the  Court. 
From  this  ruling  and  judgment  the  defendants  appeal,  assign- 
ing several  exceptions,  and  especially  one  to  the  ruling  as  to  the 
fraudulent  character  of  the  deed,  which  is  the  only  one  passed 
on  by  this  Court. 

Jfr.  Duncan  Rose,  for  the  plaintiffs. 
Mr.  R.  P.  Buxtan,  for  the  defendants. 

Smith,  C.  J.  (after  stating  the  facts).  In  Markham  v.  Hicks, 
90  N.  C,  204,  decide<l  two  years  since,  upon  a  full  consideration 
of  the  subject,  the  Court  uses  this  language  in  regard  to  the 
result  reached : 

"The  estate  of  the  debtor,  remains  after  the  allotment,  as 
before,  the  same,  whether  it  be  in  fee,  for  life,  or  for  years.  It 
is  Oii»  estate  in  its  entirety  in  the  exempt  land,  which  the  creditor 
is  not  allowed  to  sell  under  final  process,  by  the  mandate  of  the 
Constitution,  and  to  which  no  judgment  lien  now  attaches,  when 
the  debt  was  contracted,  or  the  cause  of  action  occurred,  since 
May  1st  1877." 

The  clause  of  the  sentence  relating  to  the  lien,  has  since  become 
ioapplicable  by  reason  of  the  amendatory  enactment  of  1885,  cli. 
359,  but  the  change  in  the  law  does  not  interfere  with  so  much 
of  the  proposition  as  precedes. 

It  is  manifest  that  if  the  plaintiffs  were  to  sue  out  execution, 
and  proceed  to  enforce  their  judgments  against  the  lands,  treat- 
ing the  attempted  disposition  of  them  as  void,  by  reason  of 
fraud,  the  debtor  would  \y%  entitles],  as  against  them,  to  her  full 
homestead,  as  if  no  deed  had  been  made,  and  as  to  so  much  as 
should  be  ascertained  to  be  exempt,  her  conveyance  could  not  be 
io  fraud  of  her  creditors,  for  the  simple  rea^^on  that  this  'p4rt 
was  not  accessible  to  final  process.  Duvall  v.  Rollins^  68  N.  C., 
220 ;  Crummen  v.  Bennet,  Ibid,,  494 ;  Arnold  v.  RstiH,  92  N. 
C,  162 ;  Pate  v.  Harper,  ante,  23. 
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If  the  whole  area  of  the  land  should  be  covered  hy  the  allot- 
ment,  the  officer  could  do  nothing,  and  must  return  his  process 
unacted  on,  without  resulting  benefit  to  the  creditor.  The  pres- 
ent proceeding  is  but  another  form  of  final  process,  and  must  be 
subject  to  similar  conditions.  It  must  be  equally  ineffectual,  if 
the  fact  be  tliat  upon  an  allotment,  all  the  defendant's  land  will 
be  required  fi»r  her  homestead  exemption.  The  averment  in  the 
answer  raises  this  issue,  and  if  found  to  be  true,  arrests  the 
action,  as  it  would  further  pnjcee<lings  by  the  Sheriff.  This 
defence  ought,  therefore,  to  have  been  disposed  of  l)efore  render- 
ing final  judgment,  and  not  left  to  be  contingent  upon  the  action 
of  the  Sheriff.  If  there  is  no  excess,  the  cause  can  proceed  do 
further,  and  no  declaratt)ry  judgment  should  have  l^een  niade  id 
advance,  to  fit  unascertained  facts,  as  they  might  be  determined 
thereafter.  The  act  of  March  11th,  1885,  restoring  the  lien  of 
a  docketed  judgment  upon  land  set  apart  as  a  homestead,  and 
in  subordination  thereto,  if  affecting  the  present  case,  (and  this  is 
by  no  means  admitted),  will  not  aid  the  plaintiffs,  for  the  actioD 
to  enforce  it  is  in  abeyance,  and  the  statute  of  limitation,  as  to 
the  claim,  suspended  until  the  homestead  exemption  terminates. 

There  is  error  in  refusing  to  have  the  defence  tried,  for  the 
further  prosecution  of  the  cause  is  dependent  upon  it.  The 
judgment  must  be  reversed,  and  a  new  trial  had  in  accordance 
with  this  opinion.     Let  this  lye  certified  accordingly. 

Error.  Reversed. 


R.  and  T.  L.  KNIGHT  v.  E.  B.  HOUGHTALLING,  et  als. 

Writ  of  Aasistance, 


1.  A  writ  of  Assistance  is  In  the  nature  of  an  equitable  habere  fae'uu 

and  only  issues  out  of  Courts  of  equity,  when  land  has  been  sold  under  a 
decree,  and  the  terre-tenant  refuses  to  i^ive  possession  to  the  purchaser. 

2.  Tk«  writ  is  never  granted  except  wbea  the  case  is  clear,  and  notice  has  been 

given  to  the  person  in  possession  of  the  land. 
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3.  All  that  is  required  to  obtain  the  writ,  as  a^inst  the  parties  and  those  claiming 
under  them  by  conveyance  made  pendente  lUe^  is  to  show  a  presentation  of  the 
deed,  and  a  demand  for  the  possession,  and  a  refusal.  The  demand  for  pos- 
session is  in  all  cases  necessary,  but  the  presentation  of  the  deed  may  be 
waived  by  the  conduct  of  the  person  in  possession. 

Petition  filed  in  the  Supreme  Court  in  the  above  entitled 
action,  by  R.  W.  Winston  and  T.  L.  Hargrove,  the  purchasers  at 
the  sale  made  under  the  decree  of  this  Court  in  said  action,  heard 
at  February  Term,  1886,  of  the  Supreme  Court. 

This  was  a  petition  for  a  writ  of  assistance,  filed  in  the  case  of 
Knight  v.  Houghtalling,  which  was  decided  by  the  Court  at  the  Oc- 
tober Term,  1884,  and  reported  in  85  N.  C,  17.  It  was  a  civil  ac- 
tion to  foreclose  a  mortgage.  There  was  a  judgment  in  the  case, 
at  October  Terra,  1884,  against  the  defendants,  one  of  whom 
was  William  H.  Wood,  the  defendant  in  this  petition,  directing 
the  land  conveye<l  in  the  mortgage  to  be  sold  for  the  payment  of 
the  judgment.  The  Clerk  of  this  Court  was  appointed  com- 
missioner to  eflFect  the  sale.  He  made  the  sale  on  the  14th  day 
of  September,  1885,  when  Robert  W.  Winston  and  Tazewell  L. 
Hargrove,  the  petitioners,  became  the  purchasers,  and  the  said 
commissioner  made  his  re|)ort  of  the  sale,  and  the  compliance  of 
the  purchasers  with  the  terms  of  sale,  to  the  October  Term,  1885, 
of  this  Court,  when  the  said  report  was  confirmed  by  the  Court, 
and  title  oixlered  to  be  made  by  the  c<»aimi8sioner  to  the  pur- 
chasers. In  pursuance  of  said  order,  a  deed  for  the  land  was 
duly  executed  by  the  c»ommissioner  to  the  said  Winston  and 
Hargrove,  which  was  soon  thereafter  registered  in  the  Register's 
oflBce  for  the  county  of  Granville. 

The  petitioners  allege  in  their  petition,  that  they  had  applied 
to  W^illiam  H.  Wood,  who  was  in  the  actual  possession  of  said 
land,  and  had  been  since  liefore  the  judgment  in  the  action  of 
Knight  v.  Houghtalliig,  to  surrender  to  them  the  possession  of 
the  same,  which  he  positively  refused  to  do,  as  is  shown  by  the 
afiSdavit  of  Robert  W^inston,  which  accompanies  the  petition. 
The  aflSdavit  states  that  he  met  Wood  on  the  18th  of  January, 
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1886,  and  told  him  that  he  and  Tazewell  Hargrove  had  purchased 
the  land,  and  had  a  deed  for  the  same,  which  was  i-egistered,  and 
they  wanted  possession.  Wood  replied  in  an  angry  tone,  "  Well, 
sir,  I  am  going  to  hold  to  that  land,  and  your  trouble  has  just 
begun,  and  don't  you  forget  it." 

The  petitioners  also  supported  their  petition  by  the  affidavit  of 
J.  N.  Lyon,  a  deputy  sheriff,  who  served  a  written  notice  of  the 
purchase  and  deed,  and  a  demand  by  the  petitioners,  on  the  said 
Wo(xJ,  for  the  possession  of  the  land  on  the  ...  day  of  January, 
1886,  when  the. said  Wood  said,  "They  may  think  they  have 
stole^i  the  land,  but  they  are  badly  mistaken,  and  it  will  be  late 
when  they  get  it."  Upon  this  state  of  facts,  the  petitioners 
prayed  that  this  Court  would  grant  them  a  writ  of  assistance. 

Mr.  E,  C,  Smith f  for  the  petitioners. 
Mr,  D,  Gr.  Fowk,  for  the  respondents. 

Ashe,  J.  (after  stating  the  facts).  We  are  of  opinion,  upon 
the  facts  of  the  case  as  stated  in  the  petition  and  accompanyiDg 
affidavits,  that  the  petitioners  are  entitled  to  the  writ. 

The  writ  of  assistance  is  a  novel  process  in  this  State.  We 
believe  it  is  the  first  time  an  application  has  been  made  to  any 
Court  in  this  State  for  such  a  writ.  But  it  has  been  frequently 
used  in  several  of  the  States. 

It  may  be  termed  an  equitable  habere  facias  posse^ionem,  for 
it  is  only  issued  from  courts  of  chancery,  and  only  in  these  cases 
when  the  courts  have  by  their  decree,  caused  lands  to  be  sold,  in 
which  case  they  will  complete  the  sale,  by  putting  the  purchaser 

» 

in  possession,  when  it  is  withheld  by  the  defendant,  or  any  one 
who  has  come  into  possession  pendente  lite.  It  is  never  issued 
except  when  the  case  is  clear,  and  upon  notice  to  the  person  in 
possession, — and  it  "  is  held  to  be  the  appropriate  remedy  to 
place  the  purchaser  of  mortgaged  premises,  under  a  decree  of 
foreclosure,  in  possession,  after  he  has  obtained  the  Sbcriff^'s 
deed."     Herman  on  Executions,  §363,  and  cases  referred  to  on 


FEBRUARY  TERM,  1886.  411 


White  v.  Jones. 


margin.  It  is  said  by  the  same  authority  id  §354,  that  "  all 
that  is  requisite  to  obtain  a  writ  of  assistance,  as  against  the 
parties,  and  those  claiming  under  them  after  the  commencement 
of  the  action,  is  to  furnish  to  the  Court  proper  evidence  of  a 
presentation  of  the  deed  to  them,  and  a  demand  of  the  posses- 
sion, and  their  refusal  to  surrender  it."  A  demand  of  possession 
it  would  seem,  is  always  necessary,  but  the  presentation  of  the 
deed  to  the  party  in  possession  may  be  dispensed  with,  when  it  is 
waived  by  the  conduct  of  the  parties,  as  in  this  case,  when  the 
party  in  possession  was  informed  of  the  sale,  the  purchase,  and 
the  deed  as  registered,  and  he  makes  no  question  as  to  these 
facts,  but  pasitively  refuses  to  surrender  the  possession,  and  sets 
at  defiance  the  demand  of  the  purchasers. 

We  are  of  opinion  the  petitioners  are  entitled  to  the  writ,  and 
it  is  80  ordered. 

Writ  allowed. 


W.  L.  WHITE  V.  ANN  JONES  et  als. 

Costs. 

Wbere  there  is  a  fund  in  Court,  which  is  afterwards  adjudged  to  belone:  to  the 
plaintiff,  aud  peudiog  the  controversy  an  order  is  made  allowing  a  reference 
fee  in  the  cause,  which  is  paid  out  of  the  fund,  and  the  final  judgment  is 
against  the  defendant  for  all  of  the  costs,  this  sum  so  paid,  is  properly  taxed 
in  the  costs,  and  must  be  paid  by  the  defendant. 

Motion  in  a  cause  pending  in   the  Supreme  Court,  heard 
at  February  Term,  1886,  thereof. 
The  facts  appear  in  the  opinion. 

Messrs.  R.  F.  Armfield  and  John  Devereux,  Jr.,  for  the  plain- 
tiff. 

J/r.  Z).  M,  Furches,  for  the  defendants. 

Smith,   C.  J.     At  the  last  Term  of  this   Court,  upon  the 
GomiDg  in  of  the  report  of  the  Clerk,   William  H.  Bagley,  to 
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whom  it  was  referred  to  reform  and  correct  the  account  before 
made  out,  in  accordance  with  the  rulings  thereon,  it  was  adjudged, 
that  upon  the  payment  into  the  office,  of  the  sum  of  $4,049^^, 
ascertaine(i  to  be  in  the  hands  of  the  receiver,  the  Clerk  pay  over 
to  the  plaintiff  W.  L.  White,  $2,845^11^,  and  to  the  defendant 
Jesse  Bledsoe,  $1,204  ^^,  first  deducting  the  costs  which  may 
be  due  by  each,  from  his  share,  "  in  this  Court,  or  the  Superior 
Court  of  Wilkes  county,  in  this  action."  An  allowance  was 
therein  made  of  $25  to  the  Clerk  for  his  report,  and  it  was 
further  adjudged  that  the  said  Jesse  Bledsoe  also  pay  the  costs  of 
the  plaintiff's  appeal. 

There  had  been  allowed  to  M.  L.  McCorkle,  the  former 
referee,  the  sum  of  $150,  for  his  services  in  executing  an  order 
of  reference,  which  was  paid  out  of  the  fund,  and  should  accord- 
ing to  the  final  judgment,  have  been  paid  by  the  said  Bledsoe, 
and  this  done  by  deducting  that  amount  from  his  share,  to  replace 
the  moneys  so  paid,  and  this  would  be  accomplished  by  leaving 
that  sum  in  the  office,  to  enlarge  the  plaintiff's  share.  We  so 
adjudge,  and  direct  this  to  be  done.  The  plaintiff's  motion  to 
this  effect  is  allowed. 

Motion  allowed. 


♦JOHN  A.  LILLY,  et  ale.,  v.  C.  W.  WOOLEY,  Administrator,  et  als. 

Administraiora — Heir  a — Real  and  Personal  Assets. 

1.  The  personal  assets  of  a  decedent  are  first  applicable  to  tbe  paymeot  of  his 

debts,  and  only  sucb  debts  as  are  left  unpaid  after  exbaustlnf^  tbe  personal 
assets,  can  be  satisfied  out  of  bis  real  estate. 

2.  If  the  personal  a^Rets  are  wasted  or  misapplied  by  tbe  administrator  or  execu- 

tor, and  be  should  be  removed,  tbe  administrator  de  bonis  n&n  must  exhaust 
tbe  adminiPtratiou  bond,  or  the  estate  of  the  executor,  before  be  can  proceed 
against  the  laud  in  the  hands  of  tbe  heir  or  devisee. 


*AsuB,  J.,  having  been  of  counsel,  did  not  sit  on  tbe  bearins:  of  this 
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S.  Where  the  personal  estate  is  iDsufBclent,  or  wbeu  it  coDsists  of  slaves,  which 
after  being  delivered  to  the  next-of-kin,  were  lost  by  the  via  major  of  war,  the 
land  becomes  liable  for  the  debts,  and  payment  may  be  enforced  against  any 
tract,  leaving  those  whose  property  maybe  taken,  to  obtain  contribution  from 
the  other  heirs  or  devisees,  according  to  the  respective  value  of  the  lands 
held  by  them. 

4.  The  rule  which  puts  the  personal  in  front  of  the  real  estate  In  the  payment  of 

debts,  has  reference  to  cases  where  both  are  in  the  jurisdiction  of  the  Court. 

5.  So,  where  an  administrator  had  paid  the  entire  personalty  over  to  the  next-of- 

kin,  before  paying  all  of  the  debts,  and  he  and  the  sureties  on  his  administra- 
tion bond  were  insolvent,  except  one  surety,  who  was  a  non-resident,  credi- 
tors can  subject  the  land  in  the  hands  of  the  heirs,  before  they  have  exhausted 
tlie  non-resident  surety,  and  it  is  immaterial  that  such  surety  fre(iuently  re- 
turns to  this  State  on  visits. 

{Bland  v.  Harttoe,  66  N.  C,  204 ;  Latham  v.  Belly  69  N.  C,  135 ;  Carleton  v.  ByerSy 
TO  N.  C,  601 ;  HhiUm  v.  WhiUhurai,  71  N.  C.  66,  cited  and  approved). 

Civil  action,  in  the  nature  of  a  creditor's  bill,  tried  before 
MaoRae,  Judgey  at  Spring  Term,  1884,  of  the  Superior  Court 
of  Montgomery  county. 

This  is  an  action,  in  the  nature  of  a  creditor's  bill  under  the 
former  practice,  was  commenced  on  August  11,  1877,  and  is 
prosecuted  to  subject  the  personal  estate  of  the  intestate,  William 
P.  McRae,  in  the  hands  of  the  defendant  C.  W.  Wooley,  his 
administrator,  if  sufficient  can  be  found,  and  if  not,  the  lands 
descended  to  the  heirs-at-law,  who  are  also  defendants,  to  the 
extent  of  an  ascertained  deficiency,  to  the  payment  of  his  debts. 
The  a>mplaint  alleges  that  payments  had  been  made  by  the  ad- 
ministrator out  of  the  personal  estate,  to  the  distributees,  which 
ought  to  have  been  applied  to  the  liabilities  of  the  intestate,  that 
ought  by  these,  to  be  now  accounte<l  for  to  the  creditors. 
Upon  the  coming  in  of  the  answers,  an  order  of  reference  was 
entered,  without  prejudice,  to  the  Clerk,  with  directions  to  state 
the  administration  of  the  defendant  Wooley,  and  to  ascertain 
and  report  the  payments  made  by  him,  on  the  distributive  shares 
of  the  defendants.  The  report  was  accordingly  made,  and  at 
Spring  Term,  1883,  John  A.  Lilly,  the  creditor  who  began  and 
prosecutes  the  action,  filed  a  single  exception,  which  was  sus- 
tained, and  the  indebtedness  shown  in  the  transcript  from  Mont- 
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goraery  Superior  Court,  declared  to  be  subsisting  and  in  force 
against  the  intestate's  estate.  At  Spring  Term  of  the  following 
year,  the  administrator  filed  exceptions  also,  and  it  was  agreed 
that  the  issues  arising  upon  the  pleadings,  should  be  passed  on 
by  the  presiding  Judge,  instead  of  a  jury.  Thereupon  the  Court 
found  the  facts,  and  made  rulings  of  law  thereon  as  follows: 

"I.  That  on  the  11th  of  August,  1877,  the  defendant  C.  W. 
Wooley,  and  all  the  sureties  upon  his  bond,  as  administrator  of 
the  estate  of  W.  P.  McRae,  deceased,  were  insolvent,  except 
Wilborn  Lassiter,  and  that  said  Lassiter  had  converted  his  prop- 
erty into  money,  and  removed  to  the  State  of  Florida,  but  fre- 
quently returned  to  North  Carolina  on  visits;  that  he  was  not 
insolvent,  though  a  debt  could  not  be  collected  out  of  him  by  the 
ordinary  process  of  execution,  but  that  he  always  had  money. 

"  And  upon  the  foregoing  facts  found,  it  is  considered  that  the 
said  Lassiter  being  solvent  and  frequently  in  this  State,  said 
bond  was  not  insolvent.     Plaintiff  excepts. 

"II.  That  this  action  is  not  barred  by  the  statute  of  limi- 
tations : 

"1.  As  to  the  administrator,  because  he  had  not  paid  over  all 
the  assets  to  the  distributees,  the  referee  having  found  a  balance 
still  in  his  hands.  Due  advertisement  was  made  by  the  admin- 
istrator for  claims  against  said  estate. 

"  2.  As  to  the  distributees,  because  they  cannot  set  up  the  stat- 
ute, unless  the  administrator  can  do  so. 

"  Defendants  except. 

"It  is  admitted  that  the  guardian  has  not  obtained  judgment 
against  the  administrator,  as  alleged. 

"  And  it  is  therefore  considered  and  adjudged  that  the  plaintiffi 
have  judgment  against  defendant  C.  W.  Wooley,  for  theamoant 
of  their  claims  as  reported  by  the  referee,  and  that  the  other 
defendants  go  without  day." 

From  which  judgment  the  plaintifls  appeal  to  the  Supreme 
Court. 
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Mr.  John  Deveretix,  Jr.,  {Mr.  Jos.  B.  Batchelor  was  with  him,) 
for  the  plaintiffs. 

No  counsel  for  the  defendants. 

Smith,  C.  J.  (after  stating  the  facts).  It  is  a  well  understood 
rule  in  the  administration  of  the  estate  of  a  deceased  debtor,  that 
his  personal  property  must  be  first  applied  and  exhausted,  and 
the  residue  only  of  i^npaid  liabilities,  can  be  satisfied  out  of  his 
real  property.  If  the  representative  into  whose  hands  theper- 
sonal  effects  come,  make  a  distribution  among  the  legatees  or  next 
of  kin,  he  is  personally  answerable  therefor  to  the  creditors. 
Bland  v.  Hartsoe,  65  X.  C,  204. 

If  the  assets  are  wasted  or  misapplied,  and  the  representative 
removed  for  misconduct,  his  successor,  administering  de  bonis 
noTiy  must  sue  on  the  administration  bond  and  collect  the  amount 
of  the  devastavit,  if  tlie  sureties  are  solvent,  before  he  can  pro- 
ceed against  the  devised  or  descended  lands.  Latham  v.  Bell, 
69  N.  C,  135.  And  his  application  for  license  to  sell  the  dece- 
dent's lands  will  be  refused,  if  the  money  so  misapplied  can  be 
replaced  by  an  action  against  the  former  representative,  and  his 
official  sureties.     Carleton  v  Byers,  70  N.  C,  691. 

When  there  is  no  personal  estate,  oi*  it  is  insufficient  to  pay  the 
debts  of  the  decedent,  or  when  consisting  in  slaves,  it  is  lost  by  the 
vis  major  of  war,  without  default  of  the  representative  or  of 
the  legatee  or  next  of  kin,  to  whom  they  have  been  delivered, 
the  land  becomes  chargeable  with  the  debts,  and  may  be  sold  for 
their  payment.  Hinton  v  Whitehurst,  71  N.  C,  66,  and  pay- 
ment may  be  enforced  against  any  tract  for  the  satisfaction  of  the 
indebtedness,  leaving  those,  whose  property  may  be  taken,  to 
obtain  contribution  according  to  the  respective  values  of  the  other 
lands  held  by  devisees  or  heirs. 

In  the  present  case,  the  obligors  executing  the  administration 
bond,  except  one,  are  insolvent,  and  he,  though  possessed  of 
property  in  another  State,  has  none  in  this,  and  has  become,  since 
he  executed  the  bond,  a  resident  in  Florida,  and  not  accessible 
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to  process  issuing  from  a  home  court.  The  Court  ruled  that  this 
fact  was  a  bar  to  any  remedy  against  the  debtor's  real  estate, 
until  the  remedy  against  the  solvent  surety  has  been  exhausted. 
No  decided  case  or  authority  has  been  adduced  to  sustain  the 
ruling,  and  the  proposition  does  not  command  our  approval. 
We  do  not  understand  the  law  to  be,  under  the  adjudications  of 
the  Courts,  that  the  creditor  here  residing,  must  pursue  his 
remedy  upon  the  administration  bond,  agatnst  a  surety  to  it  in  a 
distant  State,  and  exhaust  this  source,  before  he  can  resort  to  the 
debtor's  real  estate,  found  in  this  State.  The  rule  which  puts 
the  personal  in  front  of  the  real  estate,  in  payment  of  debts,  has 
reference  to  cases  where  both  are  within  the  jurisdiction  of  the 
Courts,  and  can  be  reacheil  by. process,  and  not  to  cases  where 
only  the  latter  can  be  thus  subjected.  The  policy  of  the  law, 
looks  to  the  payment  of  debts  due  to  home  creditors,  out  of  such 
property,  whether  real  or  personal,  of  the  non-resident  debtor, 
within  the  limits  of  the  State,  as  is  under  jurisdictional  control, 
and  capable  of  being  thus  marshalled.  It  would  be  unreasona- 
ble, when  the  means  of  enforced  payment,  out  of  the  debtor's 
lands,  are  here  furnished,  to  force  resident  or  other  creditors,  to 
follow  the  person  and  property  of  a  surety,  liable,  not  in  person 
for  the  debt,  but  a  guarantor  of  the  fidelity  of  a  principal,  who 
has  wasted  or  misapplied  trust  funds  in  his  hands.  The  require- 
ment that  the  personal  property  of  the  deceased  must  be  first 
applied,  or  redress  sought  upon  the  bond  given  for  its  proper 
administration,  and  representing  it,  cannot,  upon  any  just  prin- 
ciple, be  extended  to  a  case  where  these  resources  are  not  accessi- 
ble to  the  process  of  the  Court. 

The  difficulties  arising  from  permanent  absence  of  both  person 
and  property,  (for  we  do  not  attach  importance  to  the  fact  that  he 
frequently  visits  the  State),  are  scarcely  less  formidable  in  the 
way  of  coercing  payment,  than  insolvency  itself.  When  the 
Courts  of  the  State  can  give  it6  creditors  redress  upon  property 
here,  it  will  not  drive  them  to  seek  it  in  a  foreign  tribunal.  This 
is  ih%  policy  which  underlies  our  attachment  laws. 
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It  was  error,  therefore,  to  refuse  judgment  against  the  heirs-ai- 
law,  tfobjeetitig  the  land  fund  to  the  payment  of  what  could  not 
be  made  out  of  the  personal  estate,  and  the  ruling  in  this  regard 
must  be  reversed.  As  the  cause  can  be  proceeded  with  to  greater 
advautage  aud  convenience  in  the  Court  below,  it  is  remanded.' 
Let  this  be  certified. 

Error.  Reversed  and  Remanded. 


A.  SPEER,  et  als.  v.  J.  H.  JAMES,  Adminietrator,  et  als. 

SiiU  of  Lands  for  A^ets — Statute  of  Limitations — Heirs, 

Where  an  administrator  flies  a  petition  to  sell  the  lands  of  bis  Intestate  to  make 
assets,  if  the  debts  to  be  paid  have  not  been  reduced  to  judgment,  tbe  heir 
ma^'  plead  that  they  are  barred  by  the  statute,  but  when  the  demand  has  beea 
reduced  to  judgment  against  the  administrator,  the  heir  is  bound  by  the  judg- 
ment unless  he  can  show  that  it  was  obtained  by  collusion  and  fraud,  and  if« 
barred  by  it  from  setting  up  any  matter  which  might  have  been  pleaded  by 
the  administrator  as  a  bar  in  the  suit  against  him. 

{Baker  v.  Webb,  1  Hay.,  43;  AUion  v.  Summers'  Heirs,  2  Hay.,  404  (609) ;  Vrimble 
V.  Jones,  3  Murph.,  5T9  ;  Carrier  v.  Hampton,  11  Ired.,  807  ;  Moore  v.  EdwanU, 
92  N.  C,  43  ;  Wordevoorth  v.  Davis,  75  N.  C,  15J  ;  Oates  v.  LUly,  84  N.  C,  648  ; 
Dobson  V.  8imonton,9S  N.  C,  268;  Armisiead  t  Han'omofid,  4  Hawks,  38S>; 
Strieklemd  v.  Murphy,  7  Jones,  242,  cited  aud  approved.  Hevent  v.  Jhirks,  88  N 
C,  456,  distinguished  and  approved). 

Civile  ACTION,  in  the  nature  of  a  oredilor'y  bill,  tried  before 
Montgomery,  Judge,  aud  a  jury,  at  Spring  Term,  1886,  of  tbe 
Superior  Court  of  Yadkin  county. 

This  action,  l)eguu  on  January  18th,  1882,  as  a  creditor's  suit, 
is  prosecuted  against  the  administrator  and  heirs-at-law  of  John 
Douglas,  deceased,  the  intestate  debtor,  to  enforce  a  sale  of  th** 
descended  lands  for  the  payment  of  his  debts.  The  only  issue 
submitted  to  the  jury  was  this : 

Are  the  plaintiffs'  claims,  or  any  of  them,  barred  by  the 
statute  of  limitations,  or  presumption  of  payment? 

27 
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Under  instructions,  the  jury  found  against  all  ihe  claims, 
except  the  judgment  in  favor  of  D.  E.  Dobbins,  administrator 
of  Jesse  Dobbins.  The  plaintiff  offered  in  evidence  a  judgment 
in  favor  of  A.  Speer,  for  the  sum  of  thirty-three  dollars  aod 
eighiy-three  cents,  against  the  defendant  J.  H.  James,  adminis- 
trator of  John  Douglas,  recovered  before  a  Justice  of  the  Peace 
on  the  19th  day  of  November,  1880.  The  summons  before  the 
Justice  Wiis  issued  on  the  3rd  day  of  March,  1880.  The  cause 
of  action  was  founded  upon  a  bond  under  seal,  due  one  day  after 
date,  and  dated  January  6th,  1863. 

Also,  judgment  in  favor  of  J.  M.  Jones  aod  J.  H.  Wil- 
liams, executors  of  C.  W.  Williams,  for  the  sum  of  thirty-two 
dollars  and  ninety-one  cents,-  against  said  administrator,  recov- 
ered before  a  Justice  of  the  Peace  on  the  3rd  day  of  Mardi, 
1880.  The  summons  l^efore  the  Justice  was  issued  on  the  19th 
dav  of  January,  1880.  The  cause  of  action  was  founded  on  a 
bond  under  seal,  executed  by  the  said  John  Douglas,  on  the  7th 
day  of  August,  1862,  and  due  one  day  after  date. 

Also,  judgment  in  favor  of  Tennessee  Phillips,  for  the  sum 
of  nine  dollars,  against  said  administrator,  recovered  before  a 
Justice  on  the  7th  day  of  February,  1880.  The  summons 
before  the  Justice  was  issued  on  the  17th  day  of  January,  1880. 
The  cause  of  action  was  founded  on  a  bond  under  seal,  executed 
by  the  said  John  Douglas,  deceased,  on  the  6th  day  of  Septem- 
l)er,  1862,  due  one  day  after  date. 

^  It  was  agreed  that  the  said  John  Douglas  died  intestate  in  the 
month  of  February,  1873,  and  that  letters  of  admiuistratioo 
were  granted  to  the  defendant,  J.  H.  James,  on  the  21st  day  of 
August,  1879. 

The  plaintiffs  insisted  that  the  defendants  were  bound  by  the 
judgments  rendered  by  the  Justices,  and  that  the  time  ela|]8iiig 
from  the  death  of  the  said  John  Douglas,  to  the  time  of  the 
qualification  of  the  defendant  J.  H.  James,  as  administrater, 
should  not  be  computed  in  counting  the  time  that  raises  the  pre- 
sumption of  payment  or  statute  of  limitations. 
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His  Honor  held  that  the  judgmentH  against  the  adniinistrator 
were  not  binding  on  the  heirs-at-law  of  the  deceaned,  whemthe 
siioQmons  issued  after  the  time  had  elapsed  raiding  the  presump- 
tion of  payment  or  statute  of  limitation,  and  that  the  time  elaps- 
ing between  the  death  of  said  John  Douglas,  and  the  appointment 
of  J.  H.  James,  administrator,  should  not  be  counted  out ;  and 
instructed  the  jury  to  render  a  verdict  for  the  defendants  heirs- 
at-law,  to  all  the  claims,  except  the  one  in  favor  of  John  Mackie, 
assigned  to  Dobbins,  on  which  no  contest  was  made. 

The  plaintiffs,  A.  Speer,  Jones  &  Williams  and  Tennessee 
Phillips,  excepted  to  his  Honor's  ruling,  and  appealed  to  the 
Supreme  Court. 

3/r.  C.  B.  Watson,  for  the  plaintiffs. 

Mr.  John  DevereuXy  Jr.,  {Mr.  J.  B.  Balchelor  was  with  him,) 
for  the  defendants. 

Smith,  C.  J.  (after  stating  the  facts).  The  question  presented 
by  the  appeal  is,  whether  the  heirs-at-law  can  go  behind  the  judg- 
ments recovered  against  the  administrator,  and  set  up  as  a  defence 
to  the  bonds,  the  statutory  presumption  of  payment,  arising  from 
the  lapse  of  time  since  their  maturity,  in  like  manner  as  if  no 
action  had  been  prosecuted,  and  no  judgment  rendered  thereon. 
The  ruling  of  the  Court,  we  presume,  was  predicated  upou  the 
decisioD  in  Bevers  v.  Parka,  88  N.  C,  456,  in  which  it  is  held 
that  in  any  proceeding  instituted  by  the  personal  representative  of 
a  deceased  debtor,  against  his  heirs  or  <levisees,  to  convert  by 
aale  the  descended  or  devised  lands  to  the  payment  of  debts 
barred  by  the  statute  of  limitations,  which  defence  the  latter  will 
not  set  up,  the  defendants  may  avail  themselves  of  the  bar  to 
ilefeat  the  action.  In  this  case,  judgment  had  been  recovered 
against  the  plaintiff*  as  administrator,  and  had  itself  become 
t)arred  by  the  la|)6e  of  time.  But  the  Court,  near  the  close  of 
the  opinion,  adds:  ''It  is  not  necessary  that  we  should  decide, 
nor  do  we  undertake  to  do  so  in  this  case,  how  far  the  heir  may 
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be  bound  by  a  valid  subsisting  judgment  against  tl»e  administra- 
tor, or  to  what  extent  he  may  contest  the  validitj  of  the  demand 
on  which  it  is  founded." 

The  inquiry  thus  suggested  and  left  unresolved,  is  presented! 
in  the  present  appeal  for  our  determination.  Before  proceeding 
to  consider  it,  it  may  not  be  amies  to  refer  to  Baker  v.  WMj  1 
Hay.,  43,  the  only  case  bearing  upon  the  subject  found  in  oar 
own  adjudications.  In  this  case,  the  plaintiff's  title  to  the  land 
sued  for,  was  derived  from  a  sheriff's  sale,  and  deed  to  a  pur- 
chaser from  whom  he  claims,  under  an  execution  issued  in  1772, 
upon  a  judgment  recovered  against  Uie  executors  of  the  decaised 
debtor,  and  which  commanded  the  sheriff  to  "fei?y  of  the  goods 
and  chattelSf  lands  and  tenements  in  the  hands  of  the  execuJbors^* 
&c.  The  parties  in  whom  the  real  estate  of  the  deceased  had 
vested,  do  not  appear  to  have  been  in  the  action,  and  the  pro- 
ceeding was  under  the  statute,  5  George,  2  ch.,  5,  which  made 
lands  in  the  hands  of  the  heir,  liable  for  the  ancestor's  debts^ 
and  it  was  in  reference  to  the  contention  that  such  a  sale  would 
pass  the  estate  in  the  lands,  that  the  words  recited  were  used  by 
Judge  Macay. 

Soon  after  this  decision  was  made,  perhaps  in  consequence  of 
it,  was  passed  the  act  of  1784,  Potter's  Revisal,  ch.  226,  which, 
after  declaring  the  existence  of  doubts,  *'  whether  the  real  estate  of 
deceiised  debtors  in  the  bands  of  their  heirs  or  devisees,  shoald 
be  subject  to  the  paynient  of  debts  upon  judgments  obtained 
against  the  executors  or  administratoi*s,  in  order  therefore  lo  re- 
move such  doubts  in  future,  and  to  direct  the  mcxle  of  proceed- 
ing in  such  cases,"  proceeds  to  enact : 

"That  in  all  suits  at  law,  where,  the  executors  or  administra- 
tors of  any  deceased  person  shall  plead  fully  administered,  no 
assets,  or  not  sufficient  assets  to  satisfy  the  plaintiff's  demand, 
and  such  plea  shall  be  found  in  favor  of  the  defendaut,  the 
plaintiff  may  procee<l  to  ascertain  his  demand,  and  to  sign  bis 
judgment ;  but  before  taking  out  execution  against  the  rt*al  <state 
of  the  deceased  debtor,  a  writ  or  writs  scire  facias,  shall  and  may 
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issiie^  summoning  the  i-espeetive  beirs  and  devisees  of  such  de- 
ceased debtor,  to  show  cause  why  execution  shonld  not  issue 
against  the  real  estate,  for  the  amount  of  such  judgment,  or  so 
much  thereof,  as  there  may  not  be  personal  assets  to  discharge ; 
and  if  judgment  shall  pass  against  the  heirs  or  devisees  or  any 
of  them,  execution  shall  and  may  issue  against  the  real  estate  of 
the  deceased  debtor  in  the  hands  of  such  heirs  or  devisees,  against 
whom  judgment  shall  l)e  given  as  aforesaid." 

Section  5  provides  that  when  the  plea  of  a  want  of  personal 
assets  shall  be  found  in  favor  of  the  defendant,  the  heirs  and  de- 
visees thus  bronght  in,  may  contest  the  truth  of  such  findings, 
and  upon  their  plea  that  the  personal  representatives  "have  suf- 
ficient assets,  or  have  wasted  or  concealed  the  same,  the  Court 
shall  order  the  trial  of  a  collateral  issue"  between  them,  which, 
if  found  against  such  personal  representative,  "  the  original  plain- 
tiff shall  have  execution,  not  only  against  the  goods  and  chattels 
of  the  deceased  debtor,  but  against  the  proper  goods,  chattels, 
lands  and  tenements  of  such  executors  or  administrators ;  any 
law  or  custom  to  the  contrary  notwithstanding." 

The  method  of  pr(K3edure  provided  in  this  statute,  as  the 
means  i>f  acc-ess  to  the  real  estate,  and  by  a  sale  and  conversion 
in  separate  actions,  at  the  instance  of  creditors,  attended  as  it 
was  with  great  expense  and  inconvenience,  prevailed  until  the 
passage  of  the  act  of  January  14th,  1847,  which  substitutes  a 
single  proceeding  by  the  personal  representative  against  those  to 
whom  the  lands  have  been  devised  or  descended,  f<»r  license  to 
sell,  and  appropriate  the  proceeds  in  aid  of  the  personal  assets 
in  payment  of  the  decedent's  debts,  and  is  still  in  force.  The 
Code,  §1436,  d  seq.  The  superseding  enactment  was  manifestly 
-not  intended  to  change  the  relations  of  the  heir  towards  the 
party  suing  to  subject  the  lands,  or  to  confer  new  rights,  not 
possessed  when  the  process  was  by  the  scire  facias^  but  leaving 
him  as  he  was  before,  to  set  up  such  defences  as  were  then 
available,  to  substitute  a  single  and  more  convenient  proceeding 
for  the  sale  of  the  land,  conducted  by  the  executor  or  ad  minis- 
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trator,  for  and  as  representing  all  the  creditors.  The  act  of 
1784,  was  intended  to  give  the  heir  a  day  in  court — an  opportu- 
nity to  be  heard,  in  showing  why  the  land  should  not  be  sold^ 
and  to  settle  the  doubt  whether  this  could  be  done,  as  contended 
in  the  case  referred  to,  without  his  presence.  The  inquiry  then 
is,  what  will  the  heir  say  when  he  is  brought  into  Court  by  the 
service  of  the  scire  facias,  "  why  execution  should  not  issue 
against  such  real  estate  for  the  amount  of  such  jwlgmenl,  or  so 
much  thereof  as  there  may  not  be  pei'sonal  assets  to  dischai^  ?'^ 

Very  soon  after  the  enactment,  it  was  held  to  be  unnecessary 
to  issue  any  process  to  the  administrator,  as  he  continued  in 
court  until  every  controversy  which  the  heir  might  raise  by  his 
plea  that  the  administrator  has,  or  ought  to  have,  assets,  is  set- 
tled.    Alston  V.  Summer^s  Heirs,  2  Hay.,  404,  (609). 

In  Trimble  v.  Jones,  3  Murph.,  679,  a  plea  by  the  heirs  thai 
the  descended  lands  had  all  been  sold  to  satisfy  prior  judgments^ 
was  declared  to  be  no  defence,  because  the  judgment  is  not  ren- 
dered against  the  heir's  personally,  but  against  the  lands,  and  socH 
plea  is  but  a  defence  of  the  titles  of  the  purchasers,  acquired  un- 
der such  sale,  which  the  creditor,  by  a  second  sale,  may  dispute^ 
and  this  he  cannot  do,  unless  allowed  to  proceed.  Delivering 
the  opinion.  Hall,  J.,  says:  "The  heirs  are  at  liberty  to  plead 
many  pleas  when  the  scire  facias  is  served  on  them,  which,  if 
true,  would  prevent  judgment  passing  against  them.  They 
might  plead  that  the  executor  or  administrator  had  not  fully  ad- 
ministered, but  had  assets;  that  the  judgment  against  the  execn- 
tor  or  administrator  was  obtained  by  fraud,  &c."  But  it  is  not 
intimated  that  the  judgment  is  inoperative  as  to  them,  and  that 
they  could  interpose  any  objection,  as  if  none  had  l)een  rendered, 
to  the  demand  in  its  original  form.  The  judgment  is  considered 
when  infected  with  no  fraud,  or  the  result  of  collusion,  a.s  esiab- 
ing  the  debt,  and  to  put  it  out  of  the  way,  must  itself  he  im- 
peached. It  is  the  duty  of  the  personal  representative  to  pro- 
tect the  deceased  against  unfounded  claims,  and  in  the  absence  of 
evidence  of  fraud  or  collusion,  it  must  be  presumed  he  has  done 
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SO,  in  an  adversary  action,  and  hence,  when  not  assailed  by  the 
heir  in  the  manner  allowed,  subsist**  in  full  force,  for  subjecting 
all  the  estate  of  the  debtor,  real  as  well  as  personal,  the  one  after 
the  other,  lo  the  payment  of  his  liabilities. 

The  very  language  of  the  process  shows  this  limitation  upon 
admissible  defences,  for  it  summons  him,  not  to  show  cause  why 
judgment  should  not  be  entered,  but  "why  execution  shall  not 
issue  for  the  amount  of  such  judgment,"  ascertaining  and  deter- 
mining, when  bonajide,  the  fact  of  the  indebtedness.  The  prac- 
tice, we  believe,  under  the  act,  has  been  uniform  and  consistent 
with  this  interpretation  of  the  law,  during  the  sixty  years  of 
its  operatiim,  and  we  know  of  no  a<ljudication  tr)  the  contrary. 
In  Carrier  v.  Hampton^  11  Ired.,  307,  Ruffin,  C  J.,  referring 
to  the  question  of  assets  raiseti  by  the  heir,  says:  "That  is  a  col- 
lateral issue,  and  the  creditor  stands  by  awaiting  the  result,  for 
the  sake  of  the  right  of  the  other  parties  as  between  themselves; 
for  the  law  supposes  the  creditor  is  to  be  paid  at  all  events,  by 
the  one  side  or  the  other,  wliichever  has  the  estate  of  the  debtor, 
that  is  then  chargeable;  and  to  that  end,  if  the  issue  Ik?  found 
against  the  executor,  it  gives  the  creditor  execution  de  boim  fes- 
AatoriSy  etsi  non,  de  bonis  propriis. 

The  same  principle  that  governed  in  the  former,  enters  into 
and  qualifies  the  existing  statutory  mwie  of  proceeding  agaiimt 
the  land,  and  the  same  and  no  other  defences  are  open  to  the 
ierre-ieiiaid  in  either.  His  relations  to  the  adversary  party,  re- 
main the  same  and  unchanged.  If  he  could  not  before,  neither 
can  he  now,  raise  issues  concluded  by  the  judgment,  unless  the 
judgment  itself  be  impeached. 

In  the  present  case,  the  defendants  who  have  the  inheritance, 
seek  to  disregard  the  judgments  as  nullities,  and  to  sot  up  a  pre- 
sumption under  the  old  law,  raised  from  the  lapse  of  time,  of 
full  payment  of  the  bonds,  reduced  to  judgments  a  short  tira« 
before  the  commencement  of  this  suit,  and  just  after  the  expira^ 
tion  of  ten  years  from  their  maturity,  deducting  the  time  of  the 
suspension  of  the  acts  of  limitation,  whereof  during  six  years, 
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there  was  no  administration  on  the  debtor's  estate  after  his  death, 
and  no  one  to  sne.  In  Moore  v.  Edwards,  92  N.  C,  43,  it  is 
held,  that  in  a  creditors'  suit,  one  of  them  cannot  go  behind  a 
judgment,  recovered  in  another  action  by  a  diflFerent  creditor 
a^itist  the  administrator,  and  contest  the  validity  of  the  original 
claim,  because  the  cause  of  action  was  then  bari-ed  by  the 
statute  of  limitations  and  might  have  been  defeated,  bad  the 
defence  been  set  up;  though  any  creditor  may  resist  another's 
demand,  when  in  consequence  of  a  deficiency  of  assets  to  pay 
all,  he  is  interested  in  having  it  excluded,  and  pleads  the  bar. 
Wordatoorth  v.  DaviSy  76  N.  C,  159;  Oaiea  v.  LiUy,  84  N.  C^ 
(i43;  Dobson  v.  Simonton,  93  X.  C,  268. 

if  an  interested  creditor  may  not  go  behind  the  subsistii^ 
judgment,  why  shall  the  ten^e-tenant  be  allowed  to  do  so,  wheD 
there  is  no  suggestion  of  fraud,  collusion,  or  any  unfairness 
practiced  in  procuring  it? 

So  a  judgment  against  an  administrator,  is  evidence  of  the 
debt,  both  against  him  and  the  sureties  on  his  bond,  when  |iut  in 
suit  against  all.  Armistead  v.  Harramondy  4  Hawks,  339,  de- 
cided before  the  act  of  December  31st,  1844,  and  Strickland 
V.  Murphy,  7  Jones,  242,  decided  since  its  passage.  The  Onle, 
§1345.  And  why  should  it  be  otherwise,  when  the  debtor's  own 
huul  is  to  be  made  liable  ? 

We  distinguish  this  case  from  that  of  Severs  v.  Parks,  supra, 
in  that  the  defence  arose  after  judgment,  and  its  validity  was 
not  called  in  question  as  a  binding  judicial  determination,  while 
here  the  judgment  itself  is  treated  as  a  nullity.  We  itmnot 
extend  the  former  ruling  to  the  facts  of  this  case.  There  is 
error,  and  there  must  be  a  new  trial.  Ijet  this  be  certified  to 
the  Court  below. 

Error.  Reversed. 
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THE  BLACKWELL  DURHAM  TOBACCO  CO.  v.  J.  H.  McELWEE. 

Trade- Marks — Injunction — Pendency  of  Another  Action, 

1.  WbUe  the  Court  is  slow  to  pass  upon  disputed  issues  upoD  ex  pcn-te  afiQdavits, 

yet  where,  in  a  motion  to  coutioue  a  restraining  order  to  the  hearing,  it  ap- 
pears that  the  injury  sought  to  be  enjoined,  is  continuous,  and  the  damage 
very  difficult  of  ascertainment,  or  when  the  damage  is  irreparable,  the  Court 
will  act  upon  the  proofs,  and  continue  the  restraining  order,  if  an  apparent 
case  is  made  out,  unless  continuing  the  order  to  the  hearing  would  work 
greater  injury  to  the  defendant  than  is  reasonably  necessary  for  the  protec- 
tiou  of  the  plaintiff. 

2.  In  common  injunctions,  where  proceedings  at  law  are  arrested  by  the  injunc- 

tion, the  rule  is  to  dissolve  it,  when  the  allegations  in  the  complaint  are  fully 
aad  fairly  denied  by  the  answer ;  but  special  injunctions,  which  are  in  aid  of 
a  suit  pending,  and  whose  object  is  to  secure  to  the  plaintiff  the  benefit  of 
the  action,  will  not  be  dissolved,  when  it  appears  to  the  Court,  by  affidavit^ 
or  otherwise,  that  there  is  probable  ground  for  the  primary  equity,  and  a 
reasonable  apprehension  of  irreparable  loss. 

3.  The  answer  under  the  present  practice,  in  an  application  to  vacate  an  injunc- 

tion, is  itself  but  an  affidavit  when  verified,  and  the  plaintiff  may  introduce 
other  affidavits  to  support  the  allegations  in  bis  complaint. 

4.  Under  the  present  practice,  the  answer  is  not,  as  it  was  formerly  when  respon- 

sive to  the  bill,  and  fair  and  frank  in  its  statements,  conclusive  on  the  subject 
of  the  dissolution  of  an  injunction,  but  only  has  the  effect  of  an  affidavit. 

5.  A  defendant  is  not  bound  to  plead  a  set-off  or  counter-claim,  but  may  make  it 

the  subject  of  an  independent  action. 

6.  In  order  to  support  the  defence  of  another  action  pending,  the  two  actions 

must  be  between  the  same  parties.  So,  where  the  defendant  in  one  suit,  is  the 
plaintiff  in  another,  in  both  of  which  actions  the  title  to  the  same  trade-mark 
is  brought  in  question,  the  pleas  of  another  action  pending  will  not  avail  him 
in  an  action  b}*  the  assignee  of  the  defendant  in  the  first  suit  in  regard  to  the 
title  of  the  same  trade-mark. 

7.  It  teernsj  that  the  name  of  a  town  or  locality  cannot  be  exclusively  appropriated 

as  a  trade-mark. 

{Blaekwell  v.  Wright,  73  N.  C,  310;  Heili^  v.  Stoken,  63  N.  C,  612;  Jartnan  v. 
Handeri,  tW  N.  C,  367;  Dyehe  v.  Batton,  8  Ired.  Eq.,  2^5  ;  Capehart  v.  Mhoon, 
Bush.  Eq.,  30;  M%mm9\.  Mclean,  6  Jones  Eq.,  200;  Jones  v.  McKenzie^  Ibid.^ 
208 ;  I^rry  v.  Miehavx,  79  N.  C,  94 ;  Blossom  v.  Van  Amringe,  Phil.  Eq.,  133 ; 
Homerton  v.  Uprague,  64  N.  C,  451 ;  Wilson  v.  Mace^  2  Jones  Eq.,  6  ;  William* 
V.  Clause,  91  N.  C,  322;  Fhidleton  v.  Daltouy  92  N.  C,  185,  cited  and  approved). 

Motion  to  dissolve  a  restraining  order,  theretofore  granted  in  a 
crviL  ACTION,  pending  in  the  Superior  Court  of  Durham  county, 
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heard  before  Shepherd,  Judge,  at  Chambers,  in  Louisburg,  on  the 
l8t  of  May,  1885. 

His  Honor  continued  the  injunction  to  the  hearing,  and  the 
defendant  appealed. 

The  facts  appear  in  the  opinion. 

Messrs.  IV.  W.  Fuller,  John  \V.  Graham  and  E.  C.  Smithy 
{Messrs.  Thos.  Ruffin,  T.  C.  Fuller  and  Geo.  H.  Snow,  were  with 
them  on  the  brief,)  for  the  plaintiif. 

Mr.  John  Devereux,  Jr.,  {Mr.  Jos.  B.  Bnichelor  was  with  him,) 
for  the  defendant. 

Smith,  C.  J.  The  present  action,  begun  on  April  11th,  1885, 
is  prosecuted  for  the  two-fold  purpose  of  restraining  the  further 
use  by  the  defendant  of  a  trade  mark  or  device,  in  which  the 
plaintiff  claims  an  exclusive  proprietary  right,  upon  packages 
and  boxes  of  tobacco  of  defendant's  own  manufacture,  and  to 
recover  damages  for  its  past  unauthorized  use.  The  plaintiff's 
tr&de-mark,  shown  in  an  exhibit  aceonipanying  the  complaint, 
is  impressed  upon  smooth  polished  paper,  of  a  peculiar  color,  in 
gilt  letters,  forming  the  sentence,  ** Genuine  Durham  Smoking 
Tobacco,"  the  first  two  words  above,  and  the  last  two  below  the 
picture,  a  side  view  of  a  full  sized  bull,  and  followed  by  the 
natues  of  preceding  manufacturers,  to  whom  the  plaintiff  sue- 
cee<ls  in  the  alleged  right  to  the  sole  use  of  the  label.  The  de- 
fendant uses  a  similar  label,  upon  the  same  kind  of  pajier,  apf>n 
his  own  package  of  manufacturt»d  tobacco,  bearing  the  words, 
"Genuine  Ante-Bellum  Durham  Smoking  Tobacco,"  with  a  like 
form  of  a  bull,  interpose  I  between  the  words  "  Belluin "  and 
"Durham,"  and  separating  them  into  lines  above  and  below  the 
figure,  and  followed  by  the  defendant's  name  and  place  of  busi- 
ness at  "  Statesvi  lie,  N.  C." 

The  essential  similarity  in  the  trade-marks  and  devices  used 
by  the  contestant  parties,  clearly  shows  an  invasion  of  the  plain- 
tiff's proprietary  right,  and  this  seems  not  to  be  contnnerted,  if. 
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a8  alleged,  by   prior  appropriation  on   the  part  of  those  fnini 
whom  the  plaintiff  claims  it,  it  is  exclusive  in  them. 

In  Blackwell  v.  Wright^  73  N.  C,  310,  the  plaintiff,  a  prece- 
dent claimant  of  the  same  trade-mark,  prosecuted  an  action 
against  the  defendant  for  a  similar  alleged  infringement  in  the 
use  «)f  the  words,  "The  Original  Durham  Smoking  Tobacco," 
with  the  representation  of  the  head  only,  and  not  the  full  form, 
of  some  bovine  animal  It  was  decided  that  the  defendant  had 
violated  no  right  of  the  plaintiff's  in  using  his  peculiar  label, 
and  the  Court  said :  "Nor  can  the  won)  *  Durham,'  the  name  of 
the  town  where  both  parties  are  doing  business,  be  exclusively 
appropriated  as  a  trade- mark.  The  word  *  genuine'  is  unlike 
the  word  *  original,'  used  by  the  defendant,  and  the  words 
'smoking  tobacco,'  a  thing  in  general  use  by  that  name,  of  (K)urse 
is  not  pretended  to  be  the  subject  of  appropriation." 

The  opinion  delivered  by  Mr.  Justice  Bynum  concludes  as 
follows: 

"To  our  mind,  the  plaintiff  does  not  disclose  a  case  which  en- 
titles him  to  injunctive  relief,  or  to  an  acticm  for  damages.  The 
term  'Original  Durham  Smoking  Tobacco'  seems  a  fair  set-off 
to  'Genuine  Durham  Smoking  Tobacco,'  &c. 

The  infringement  of  the  plaintiff's  proprietary  right,  if  any 
has  been  made,  consists  essentially  in  the  appropriation  by  the 
defendant  to  his  own  use,  of  the  figure  of  the  bull,  to  which  the 
description  of  the  kind  of  goixls,  and  the  attached  name  of  the 
manufacturer,  are  merely  incidental.  Such  seems  to  be  the  result 
of  the  ruling  in  the  former  suit,  there  l)eingnosuch  resemblance 
between  the  figure  of  the  head  or  front  part  of  the  animal,  and 
his  full  form,  as  was  calculated  to  deceive  a  purchaser,  and  sub- 
tract from  the  sale  of  the  plaintiff's  own  manufactured  goods. 
The  present  defendant,  unlike  the  defendant  in  the  other  case, 
exhibits  upon  his  label  the  same  full  sized  side  view  of  the  bull, 
and  unless  he  has  authority  to  do  this,  is  invading  the  plaintiff's 
rights  in  the  premises.  It  is  a  very  unsatisfactory  way  of  set- 
tling a  disputed  fact,  averred  and  denied  in  the  pleadings,  and 
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upon  which  the  whole  controversy  depends,  by  the  introduction 
of  ex  parte  affidavits,  upon  a  preliminary  motion  for  a  restrain- 
ing order,  instead  of  upon  issues  tried  at  the  final  hearing,  ujion 
evidence  taken,  and  subject  to  cross  examination,  so  often  neces- 
sary in  eliciting  the  whole  truth  of  the  matter.  But  when,  as 
here,  the  injury  is  continuous,  and  the  damage  very  difficult  of 
estiu)ate,  if  reparable  when  ascertained,  it  is  the  duty  of  the  ap- 
pellate Court  to  act  upon  the  proofs  adduced,  and  interpose  for 
the  plaintiff's  protection,  when  an  apparent  case  for  relief  is 
shown,  unless  in  doing  so  the  restrained  party  may  be  subject  to 
greater  damage  than  is  reasonably  necessary  for  the  plaintiff's 
security.  In  this  view,  and  upon  examination  of  the  evidence, 
it  seems  plain,  that  while  the  plaintiff  has,  the  defendant  has  not, 
the  right  to  the  use  of  the  trade-mark,  in  the  sale  of  manufactured 
smoking  tobacco,  which  each  is  engaged  in  selling,  and  that 
pending  the  action  and  before  the  final  hearing,  the  defendant 
ought  not  to  be  allowed  to  use  the  figure  of  the  bull,  as  he  is 
HOW  using  it,  upon  his  labels,  on  the  plaintiff's  giving  an  ade- 
quate undertaking,  with  sureties,  for  the  defendant's  indemnity 
against  all  losses  in  sales  which  he  may  sustain  in  consequence 
of  the  temporary  injunction. 

The  appellant's  exceptions,  five  in  number,  are  as  follows: 

"J.  That  his  Honor  erred  in  granting  the  motion  to  continue 
the  injunction,  when  defendant's  answer  was  fair  and  candid,  and 
in  response  to  the  complaint,  and  it  unequivocally  denied  plaintiff's 
right  and  title  to  the  exclusive  use  of  the  trade-mark  fn)m  using 
which  the  defendant  is  restrained. 

**  2.  His  Honor  erred,  because  the  record  of  the  suit  in  Iredell 
Superior  Court,  which  is  a  f)art  of  the  record  in  this  case,  shows 
that  at  the  time  of  the  bringing  of  this  action,  there  was  anotherac- 
tion  pending  in  Iredell  Superior  Court  for  the  same  cause  of  ac- 
tion, and  in  which  plaintiff  might  have  had  this  injunctive  relief, 
if  entitled  to  it. 

"3.  His  Honor  erred  in  hearing  affidavits  on  the  part  of 
plaintiff  to  prove  his  title,  when  it  was  <lenied  in  the  answer. 
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"4.  His  Honor  erred  in  granting  the  continuance  of  the  in- 
junction, because  it  was  a  great  and  unreasonable  hardship  on 
defendant. 

"6.  Because  any  loss  of  plaintiff  by  defendant  user  of  the 
trade-mark,  even  if  wrongful,  could  be  conjpensated  in  securing 
damages." 

The  propasition  involved  in  the  first  exception,  rests  upon  a 
misapprehension  of  the  practice  in  equity.  The  distinction  is 
overlooked,  l)etween  contmon  and  special  injunctions,  which  are 
explained  in  Heilig  v.  Stokes,  63  N.  C,  612;  Jarman  v.  San- 
derSy  64  N.  C,  867,  and  numerous  other  cases.  In  the  former 
class,  when  proceedings  at  law  are  arrested  by  an  interlocutory 
restraining  order,  the  rule  was  to  dissolve  the  injunction  when 
the  plaintiff's  allegations  were  fully  and  fairly  denied,  and  this 
necessarily  so,  since  in  such  case  there  is  no  evidence  to  sustain  it. 
Dyche  v.  Paiion,  8  Ired.  Eq.,  295;  Capehari  v.  Mhoon,  Busb. 
Eq.,  30  ;  Mimms  v.  McLean,  6  Jones'  Eq.,  200;  Jones  v.  McKen- 
zie,  Ibid.,  203;  Perry  v.  Michaux,  79  N.  C,  94. 

But  a  special  injunction  in  aid  of  a  suit  begun,  and  to  secure 
to  the  plaintiff  the  full  benefit  of  its  successful  prosecution,  as 
contemplated  in  The  Code,  §334,  et  seq.,  is  allowed,  "when  it 
shall  appear  by  the  complaint,  that  the  plaintiff  is  entitled  to  the 
relief  demanded,  and  such  relief,  or  any  part  thereof,  consists  in 
restraining  the  commission  or  continuance  of  some  act,  the  com- 
mission or  continuance  of  which  during  the  litijration,  would  pro- 
duce injury  to  the  plaintiff'.''  §-^38,  par.  1.  And  so  it  may  be 
continued,  when  uf)on  affidavits  it  is  made  to  appear  so  to  the 
Court,  that  there  is  probable  cause  in  regard  to  the  primary 
equity,  and  a  reasonable  apprehension  of  irreparable  loss  unless 
it  remain  in  fonie.     Blossom  v.  Van  Amringe,  Phill.  Eq.,  133. 

The  answer  under  the  present  practice,  in  an  application  to 
vacate  or  modify  an  injunction  issued  upon  the  complaint  and  its 
supporting  affidavits,  is  itself  but  an  affidavit  when  verified, 
and  then  the  plaintiff  may  produce  other  proofs  in  support  of 
the  order — The  Code,  §344  and  §345 — and  this  presupposes  ac- 
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tion  ou  the  part  of  the  Judge,  based  upon  the  consideration  of 
all  the  evidence.  The  answer  is  not  now,  as  formerly,  whea 
responsive  to  the  bill,  and  fair  and  frank  in  its  statements,  con- 
clusive upon  the  question  of  a  dissolution  of  the  restraining  ci- 
der, but  in  the  words  of  the  statute,  (§344),  "A  verified  answer 
has  the  effect  only  of  an  affidavit."  Homeiion  v.  Sprague,  64 
N.  C,  451.  So  as  to  new  matter  in  avoidance.  Wilson  v.  Mace, 
2  Jones,  Eq.,  5. 

I.  The  next  exception  is,  that  the  relief  sought,  could  have  beeo 
obtained  in  another  precedent  action,  wherein  the  same  contra- 
troversy  arises,  and  the  relations  of  the  litigant  parties  are  re- 
versed. 

There  is  no  obligation  imposeil  upon  the  defendant  to  briog 
forward  a  set-off*  or  defence  to  an  action.  He  may  make  it  the 
subject  of  an  independent  action  of  his  own. 

II.  The  parties  to  the  actions  are  not  the  same. 

The  first  is  brought  by  the  present  defendant,  McElwee, 
against  three  persons,  William  T.  Blackwell,  Julian  S.  Ctrr 
and  J.  R.  Day,  who,  as  parties  to  the  firm  of  Wm.  T.  Blackwell 
&  Co.,  are  charged  with  infringing  his  right  to  use  the  same 
trade- mark,  while  the  present  suit  is  prosecuted  by  an  incorpo- 
rated company,  which  claims  an  exclusive  property  in  the  tmde- 
n)ark,  derived  from  the  original  owner,  through  the  said  Black- 
well.  There  is  theu  no  former  pending  suit,  which  ol>structs  the 
prosecution  of  tins.  Williama  v.  Clause^  91  N.  C,  322 ;  Pen- 
dleton wDalton,  92  N.  C,  185. 

The  remaining  three  exceptions  are  disposed  of  in  what  has 
already  been  said. 

We  by  no  means  intend  to  interfere  with  the  ultimate  deter- 
mination of  the  conflicting  claims  to  the  trade-mark  upon  the 
final  hearing  ou  the  procjfs.  We  only  say,  upon  the  presetU  as- 
pect of  the  case  before  us,  there  is  reasonable  ground  for  inter- 
posing to  prevent  the  continued  use  of  the  trade-mark,  until  that 
issue  is  tried.     Let  this  be  certified. 

No  error.  Affirmed. 
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L.  J.  NORMAN  V.  ICE  SNOW,  et  als. 

Certiorari — Appeal, 

1.  Where,  by  ajrreement,  the  trial  Judge  takes  the  papers  and  renders  Judgment  In 

vacation  aa  of  the  Term,  the  appeal  should  be  to  Term  of  the  Supreme  Court 
next  after  the  Term  of  the  Superior  Court  as  of  which  the  Judgment  is  ren- 
dered. 

2.  A  certiorari  in  lieu  of  an  appeal,  will  not  be  granted  when  applied  for  after  the 

Term  to  which  the  appeal  should  have  been  brought  has  expired* 

{ifuUer  V.  BrUtUj  82  N.  C,  53  ;  PiUman  v.  Kimberly,  02  N.  C,  562,  cited  and  ap- 
proved). 

Application  by  the  defendant  for  certiorari  in  lieu  of  an  ap- 
l>eal,  filed  at  October  Term,  1885,  of  the  Supreme  Court. 

The  action  was  tried  at  Spring  Term,  1884,  of  the  Superior 
Court  of  Surry  county,  before  Gibner^  Judge, 

The  material  facts  are  substantially  these :  An  action  was  pend- 
ing in  the  Superior  Court  of  the  county  of  Surry,  at  Spring 
Term,  1884,  thereof.  In  pursuance  of  an  order  before  that  term 
made  therein,  certain  land  had  been  sold,  and  report  of  the  sale 
made.  The  plaintiflT  moved  to  set  the  sale  aside  and  vacate  the 
order  authorizing  the  same,  which  motion  was  then  argued,  and 
it  was  agreed  by  the  parties,  that  the  Court  might  take  time  to 
consider  of  it,  and,  in  vacation,  give  judgment  as  of  the  Term 
mentioned. 

Afterwards,  in  October  of  the  same  year,  the  Court  made  an 
onler  setting  the  sale  aside,  and  directing  a  resale  of  the  land. 
From  this  order,  the  defendants  and  the  purchasers  at  the  sale, 
appealed  to  this  Court. 

Mr.  Geo,   V.  Strong^  for  the  plaintiff. 
Mr.  C.  B,  Watson,  for  the  defendants. 

Mbrrimon,  J.  (after  stating  the  facts).  The  appellants  and 
appellee  having  failed  to  agree  upon  a  statement  of  the  case  upon 
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appeal,  the  Court  did  Dot  promptly  settle  the  ease  u|N)n  appeal  is 
it  ought  to  have  done.  It  seema,  that  the  Judge  took  the  papeis 
for  the  purpose,  in  February,  1885,  and  kept  them  until  some 
time  in  the  present  year,  when  he  settled  the  case  for  thia  Conrt. 

At  the  last  October  Term  of  this  Court,  (December  Ist),  thia 
application  was  made,  and  prior  to  that  time,  no  steps  had  been 
taken  here  to  bring  up  the  appeal. 

Strictly,  the  appeal  should  have  been  brought  up  to  thu  Oi-to- 
ber  Term,  1884,  of  this  Court,  for  the  appeal  was  taken  from 
an  adjudication  made  as  of  Spring  Term,  1884,  of  the  Superior 
Court.  It  appears  that  the  order  appealed  from,  was  made 
shortly  before  the  Fall  Term,  1884,  of  the  last  named  Court. 
Nevertheless,  the  appeal  might  have  been  brought  up  promptly 
to  the  proper  term  here,  although  the  case  had  not  been  settled 
upon  appeal,  and  a  certiorari  might  have  l)een  applied  for  to 
bring  up  the  case  when  settled.  This  was  not  done,  however, 
nor  was  it  brought  up  to  the  Spring  Term,  1885,  of  this  Court, 
nor  were  any  steps  taken  for  that  purpose,  until  the  filing  of  this 
application  at  the  last  October  Term. 

If  it  be  granted  that  there  was  reasonable  excuse  for  failing  to 
bring  the  appeal  here  at  the  first  Term  after  which  it  was  taken, 
and  if  it  could  not  after  that  be  brought,  because  the  Judge  who 
made  the  order  appealed  from,  had  the  papei*s  away  frr»m  the 
Clerk's  office  for  nearly  a  year  after  he  first  received  them,  to 
settle  the  case  upon  appeal,  this  was  no  reasonable  or  sufficient 
excuse  for  failing  to  make  this  application  at  Spring  Term,  1885. 
It  might,  so  far  as  appears,  just  as  well,  and  ought  in  any  caee, 
to  have  been  made  at  that  Term.  It  was  not  a  matter  of  dis- 
cretion with  the  appellants  when  they  would  bring  up  their  ap- 
peal. The  appellee  had  rights  to  be  regarded — he  had  the  right 
to  have  it  heard  and  determined  according  to  the  course  of  the 
law,  and  to  this  end  the  appellants  were  bound  to  prosecute  their 
appeal  with  reasonable  diligence,  and  to  be  vigilant  in  that 
respect.  In  Suiter  v.  BriMe^  92  N.  C,  53,  this  Court  said: 
'^  The  rule  is  plain  and  well  settled,  that  appeals  must  be  brought 
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to  the  next  Term  of  this  Court  after  they  are  taken,  and  if  for 
any  cause  they  fail  to  get  here,  proper  steps  must  be  taken  at 
that  Term  to  bring  them  up,  else  the  appeal  will  be  lost.  There 
may  be  possible  cases  where  this  rule  might  be  relaxed,  but  this 
case  is  clearly  not  one  of  them."  PUtman  v.  Kimbeiiy^  92  N. 
C,  562. 

No  facts  app^r  that  take  the  present  case  out  of  the  ordinary 
rule.  The  fact  that  the  Judge  had  the  papers  in  the  action,  so 
that  a  transcript  could  not  be  sent  up,  was  no  excuse  for  failing 
to  make  this  application  at  least  at  the  Spring  Term,  1885. 
That  the  papers  were  absent  from  the  proper  files  in  the  Clerk's 
oflSoe;  that  the  Judge  had  so  long  delayed  to  settle  the  case  upon 
appeal ;  was  imperative  cause  for  making  the  application  at  the 
Term  last  mentioned.  It  was  the  duty  of  the  appellants  to 
apply  then,  and  the  law  so  required,  if  they  would  thereby  save 
their  lost  appeal.  As  the  facts  appear,  it  was  manifest  neglect 
that  it  was  not  then  made,  and  the  appellants  lost  their  appeal, 
and,  as  well,  their  right  to  the  writ  of  certiorari  as  a  substitute 
therefor.  The  application  must  be  denied,  and  the  petition  dis- 
missed.    It  is  so  ordered. 

Motion  denied. 


C.  A.  LITTLE  V.  B.  A.  BERRY  et  als. 

Executors — Adminidraiors  loith  the  Will  Annexed. 

Where  the  executor  dies,  the  next-of-kin,  in  the  order  named  in  the  statute,  or 
his  appointee,  is  entitled  to  administration  with  the  will  annexed,  in  prefer- 
ence to  the  highest  creditor. 

{WUIU  V.  Willis,  1  Wins.,  78,  cited  and  approved.    Huttonv.  Turner,  8  Jones,  403, 
overruled). 

Petition  for  the  appointment  of  an  administrator,  heard  on 
appeal  from  the  Clerk  of  the  Superior  Court  of  Burke  county, 
by  Avery  J  Jvdge^  at  Chambers  in  Morganton,  on  July  17,  1885. 
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This  was  a  petition  to  the  Clerk  of  the  Superior  Court  of 
Burke  county,  by  C.  A.  Little,  to  be  appointed  administralor  de 
bonis  non,  cum  testamento  annexOy  of  John  Sudderth,  deceased. 

John  Sudderth  died  on  the day  of ,  1865,  leav- 
ing a  last  will  and  testament,  in  which  he  appointed  Joseph 
Corpeuing,  W.  J.  Sudderth,  and Sudderth  execntors  there- 
of. All  of  the  executors  qualified,  and  took  upon  themselves 
the  burden  of  executing  the  will,  but  each  of  them  died  iutestate, 
and  C.  A.  Little  was  appointed  administrator  of  Joseph  Ci>rpen- 
ing,  and  R.  J.  Halliburton  administrator  of  W.  J.  Sudderth. 
The  testator  left  three  children  surviving  him,  to-wit,  W.  S. 
Sudderth,  John  R.  Sudderth,  and  A.  E.  Sudderth,  who  inter- 
married with  R.  D.  Combs,  of  whom  A.  E.  0)rabs  alone  sur- 
vives. 

This  was  a  contest  before  the  Clerk,  between  the  diflerent 
claimants,  for  the  right  to  administer  upon  the  estate  of  J(>hn 
Sudderth.  There  was  a  notice  served  on  R.  D.  Corahs  and 
wife,  the  latter  of  whom  was  the  next-of-kin  of  the  said  John 
Sudderth,  to  show  cause  why  they  should  not  be  held  to  have 
renounced  their  right  to  administer  on  his  estate,  and  why  the 
petitioner  C.  A.  Little,  as  the  highest  creditor,  should  uni  have 
letters  of  administration  issued  to  him.  A.  E.  Comics  and  R.  D. 
Combs  appeared  before  the  Clerk,  and  insisted  that  she,  as  next- 
of-kin,  was  entitled  to  the  administration,  and  had  the  right  to 
designate  some  suitable  person  to  l)e  appointed  in  her  place,  and 
accordingly  did  designate  B.  A.  Berry,  as  a  competent  and  suita- 
ble person  to  be  appointed. 

The  Clerk,  holding  that  the  appointment  of  an  administrator, 
under  the  circumstances  of  the  case,  was  a  matter  within  his  dis- 
cretion, appointed  B.  A.  Berry,  administrator  de  botiis  non  of 
John  Sudderth,  cum  testamento  annexo,  who  gave  bond  as  re- 
quired by  law.  From  the  ruling  of  the  Clerk,  C.  A.  Little  ap- 
pealed to  the  Judge  of  the  district,  and  the  cause  coming  on  to 
be  heard  before  Avery y  Judge,  at  Chambers,  on  the  17th  day  of 
July,  1885,  and  being  heard  upon  argument  of  counsel  for  all 
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parties  to  the  proceeding, ^ind  the  Court  having  by  consent  taken 
the  papers  in  the  case  until  the  Fall  Term,  1885,  of  the  Superior 
Court  of  Burke  county ;  and  the  Court  being  of  opinion,  and 
holding,  that  the  Clerk  erred  in  appointing  B.  A.  Berry  ad- 
mioistrator  as  aforesaid,  after  finding  as  a  conclusion  of  law,  that 
Anna  E.  Combs  had  the  first  right  to  administer,  as  the  only 
surviving  child  of  said  John  Sudderth,  and  assigning  as  a  rea- 
son for  said  appointment,  that  R.  D.  Combs  and  wife  had  des- 
ignated said  B.  A.  Berry,  as  a  suitable  person  to  administer  in 
their  stead:  It  was  therefore  considered  and  adjudged  that  the 
judgment  of  the  Clerk  be  reversed  and  vacated,  and  that  the 
matter  be  remanded  to  the  Clerk,  to  the  end  that  he  may  proceed 
to  appoint  an  administrator  of  the  estate  of  said  John  Sud- 
derth. From  the  judgment  of  the  Court,  B.  A.  Berry  appealed 
to  this  Court. 

Mr.  C  M.  BtLsbee,  for  the  plaintiff. 
No  counsel  for  the  defendants. 

Ashe,  J.  (after  stating  the  facte).  The  judgment  of  his 
Honor  in  the  Court  below,  reversing  and  vacating  the  judgment 
of  the  Clerk,  seems  to  have  been  founded  upon  the  ground,  that 
the  Clerk  granted  letters  of  administration  de  bonis  non,  cum  tea- 
tamento  annexOy  to  B.  A.  Berry  as  the  appointee  of  Combs  and  his 
wife.  His  Honor  concedes  that  Combs  and  his  wife,  as  next-of- 
kin,  were  entitled  to  the  letters,  but  tliat  they  had  no  right  to 
designate  the  person  who  should  be  appointed  in  their  stead,  and 
it  was  error  in  the  Clerk  to  grant  the  letters  to  Berry,  on  the 
ground  it  was  a  matter  within  his  discretion.  We  are  in- 
formed by  the  pleadings  in  the  case,  that  John  Sudderth  died  in 
1865,  but  there  is  nothing  in  the  case  to  show  when  his  will  was 
proved,  or  when  his  executors  were  qualified,  and  it  is  therefore 
uncertain  whether  the  letters  testamentary  were  granted  to  his 
executors  before  the  1st  of  July,  1869,  or  not — and  hence  we 
are  unable  to  see  whether  the  law  applicable  to  granting  of  ad- 
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ministration,  in  force  before  that  time,  applies  to  this  case.     If 
the  letters  were  granted  prior  to  that  time,  then  by  refereDce  to 
the  case  of  Sutton  v.   Twmery  8  Jones,  403,  we  find  that  it  was 
held  by  this  Court,  that  '^The  right  of  any  person  to  the  graot 
of  administration  upon  the  estate  of  a  decedent,  depends  upon 
the  statute  on  that  subject,  which  applies  only  to  the  cases  of 
persons  dyin^  intestate.     Whenever  the  deceased  has  left  a  will^ 
the  Courts  of  Ordinary  have  a  discretionary  |K)wer,  in  the  event 
of  there  being  no  executor  named  in  the  will,  or  if  those  uomi- 
nated  die,  or  refuse  to  qualify,  to  appoint  any  person  to  adminis- 
ter with  the  will  annexetJ."     Under  this  decision,  the  Clerk  had 
the  discretionary  power  to  grant  letters  to  Berry.     But  we  con- 
fess we  do  not  comprehend  how  such  a  construction  oould  have 
been  given  to  the  statute.     For  the  statute  referred  to,  was  Rev. 
Code,  ch.  46,  §2,  which  expressly  provides  that  where  there  is  a 
will,  and  the  executor  shall  refuse,  &c.,  that  administratioD  shall 
be  granted  to  the  widow,  &c.     It  reads,  "  When  any  person  shall 
die  intestate,  or  having  made  a  will,  if  the  executor  shall  refuse 
to  prove  the  same  or  qualify,  administration  shall  be  granted  to 
the  widow,and  after  her  to  the  next-of-kin,  or  to  both,at  the  discre- 
tion of  the  Court."  The  learned  and  pains-taking  Judge  who  spoke 
for  the  Court  in  that  case,  could  not  have  had  the  statute  before  him^ 
when  he  wrote  the  opinion.  Buteven  Homer  would  sometimes  nod. 
If,  however,  the  will  was  proved,  and  letters  testamentary  were 
granted  after  the  Ist  of  July,  1869,  then  The  Code,  §2160,  ap- 
plies, by  which  it  is  provided  that,  "If  there  is  no  executor  ap- 
pointed in  the  will,  or  if  at  any  time,  by  reason  of  death,  in- 
competency adjudged  by  the  Clerk  of  the  Superior  Court,  renun- 
ciation actual  or  decreed,  or  removal  by  order  of  the  Court,  or 
on  any  other  account,  there  is  no  executor  qualified  to  act,  the 
Clerk  of  the  Superior  Court  may  issue  letters  of  admiuistvatioD 
with  the  will  annexed,  to  some  suitable  person  or  persons,  iu  the 
order  prescribed  in  the  chapter  entitled  Executors  and  Adminis- 
trators," and  the  order  there  prescribed  is :  "  Ist,  To  the  husband 
or  widow.     2nd.  To  the  next-of-kin  in  the  order  of  their  degree^ 
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-Ac.  3rd.  To  the  most  competent  ere<Htor,  &c.  4th.  To  any 
other  person  legally  competent." 

According  to  these  provisions  of  The  Code,  R.  D.  Combs  and 
his  wife  were  clearly  entitled  to  letters  of  administration  d.  6.  n. 
e.  t  a,  on  the  estate  of  John  Spdderth,  as  his  next-of-kin,  and, 
being  so  entitled,  they  had  the  right  to  decline  the  letters,  and 
designate  some  suitable  person  to  be  appointed  in  their  place  and 
stead.  In  Willis  v.  Willis,  1  Winston,  78,  which  was  a  contest  like 
this,  between  the  widow  and  one  of  the  highest  creditors,  for 
letters  of  administration  on  the  decedent's  estate,  and  they  were 
granted  to  the  widow  ;  but  it  appearing  that  she  was  only  seven- 
teen years  old,  an  appeal  was  taken  to  the  Superior  Court,  and 
thence  to  this  Court,  where  Pearson,  C.  J.,  delivering  the  opin- 
ion, held  that  she  could  not  be  appointed  until  she  arrived  at 
full  age,  but  that  the  Court  might  have  granted  lettere  of  ad- 
ministration to  some  other  person  durante  mmore  ostate,  so  that 
when  she  arrived  at  full  age,  the  general  letters  of  administra- 
tion could  be  granted  to  her,  or  the  Court  might  have  granted 
administration  to  such  ()er8on  as  she  should  appoint.  S,  P, 
Bichie  v.  McCouslin,  1  Hay.,  220. 

But  take  the  case  cither  way,  whether  the  letters  were  granted 
l^fore  or  after  the  first  of  July,  1869,  we  think,  by  reference  to 
the  statutes  and  the  decisions  cited,  the  Clerk  had  the  right  to 
appoint  the  person  designated  by  the  next-of-kin,  in  preference 
to  the  largest  creditor,  and  it  can  make  no  difference  whether  he 
should  have  assigned,  as  a  reason  for  his  judgment,  that  it  was  a 
matter  of  discretion,  since  he  exercised  it  in  favor  of  the  appoin- 
tee of  the  next-of-kin. 

There  is  error,  and  the  judgment  of  the  Superior  Court  is 
therefore  reversed,  and  that  of  the  Clerk  affirmed.  Let  this  be 
oertified  to  the  Superior  Court  of  Burke  county. 

Error.  Reversed. 
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C.  W.  GRIFFIN  V.  J.  C.  HASTY  et  al. 

Negotiable  histrumen  t —  CoTdracts —  Consideration — Public 

Officer — Sheriff, 

1.  The  transferree  of  a  negotiable  Instnimeut  after  maturity,  takes  it  ^abject  to 

all  the  defences  to  which  it  was  exposed  when  held  by  the  transferror. 

2.  Contracts  will  not  be  enforced  when  resting  on  a  consideration  against  etxid 

morals,  public  policy,  or  the  common  or  statute  law. 

3.  When  the  ille.fl:&I  consideration  enters  into  and  forms  a  part  of  one  entire  aod 

indivisible  consideration,  or  if  there  be  several  stipulations  in  the  contract, 
some  legal,  and  some  illegal,  the  entire  contract  is  void. 

4.  A  contract  to  indemnify  a  public  officer  for  doing  an  act  which  he  ought  to  do 

is  valid ;  one  to  indemnify  him  for  doing  an  act  which  he  ought  not  to  da, 
or  for  omitting  to  do  an  act  which  he  ought  to  do,  is  void. 

5.  Where  there  is  real  doubt  as  to  the  ownership  of  personal  property  and  the 

sheriff 's  right  to  sell,  he  may  refuse  to  do  so  unless  the  plaintiff  in  the  exe- 
cution indemnify  him. 

6.  Where,  in  such  case,  there  are  several  judgment  creditors,  some  of  whom  re- 

fuse to  give  the  indemnity,  the  sheriff  may  apportion  the  proceeds  of  the  sale 
among  such  as  indemnify  him,  to  the  exclusion  of  the  others. 

7.  Where  a  sheriff  had  levied  on  personal  property,  alleged  to  belong  to  the  judg- 

ment debtor,  and  upon  its  being  claimed  by  a  third  person,  released  the  levy 
and  took  a  bond  to  indemnify  him,  in  case  he  should  be  amerced,  such  bosd 
of  indemnity  is  void. 

{King  v.  WinanU,  71  N,  C,  469 ;  Lindsay  v.  SmUh,  78  N.  C,  328 ;  DenMm  v.  Stdge, 
2  Dev.,  136;  I^arnon  v.  Fitther,  1  Car.  Law  Rep.,  72  (4«0) ;  State  v.  Tatcm^  69  S. 
C,  35;  Deicey  v.  White,  65  N.  C,  225;  Shmi-p  v.  Farmer,  4  Dev.  «fe  Bmt ,  l:S; 
BlytheY.  Lotfingood,2lTGd.j  20;  Covinglan  v.  Threadgill,  88  N.  C,  1«6,  cited 
and  approved). 

Civil  action,  tried  before  Shipp^  Judge,  at  Fall  Terra,  1885, 
of  the  Superior  Court  of  Union  county. 

This  action,  begun  before  a  justice  of  the  peace,  and  removed 
by  defendants'  appeal  to  the  Superior  Court,  is  for  the  recovery 
of  the  amount  due  on  a  note  under  seal,  executed  by  the  defend- 
ants, to  J.  W.  Griffin,  sheriff  of  Union  county,  and  assigned  by 
him  to  the  plaintiff,  for  a  valuable  consideration.  The  claim  is 
resisted  upon  an  allegation  of  illegality  in  the  consideration,  and 
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in  the  transaction  in  which  it  originated.  The  pleadings?  before 
the  justice  are  drawn  out  at  great  length,  and  the  facts  upon 
which  the  defence  rests,  stated  in  detail.  After  several  continu- 
ances, the  cause  came  on  for  trial  at  Fall  Terra,  1885,  and  it  was 
agreed  that  the  Judge  should  take  the  papers,  find  the  facts,  and 
render  judgment  at  Chambers. 

His  Honor  found  the  facts  as  follows: 

"The  note  in  suit  was  given  to  J.  W.  Griffin,  who  was  at  the 
time  Sheriff  of  Union  county.  He  then  had  in  his  han<ls  an 
execution  against  the  defendant  Hasty,  in  favor  of  one  Houston, 
which  was  levied  upon  personal  property,  which  property  was 
claimed  by  another  person,  who  had  a  mortgage  on  it,  and  asserted 
his  title  to  it;  the  defendant  in  the  execution  resisted  the  officer 
at  the  time  he  took  possession  for  the  purpose  of  sale.  The 
officer  was  the  deputy  of  the  Sheriff,  and,  when  resistecl,  imme- 
diately telegraphed  to  the  Sheriff.  Thereupon  the  Sheriff'  went 
to  the  place,  some  distance  from  the  town.  The  Sheriff  had 
previ«)usly  advertised  the  property  for  sale,  and  had  taken  bond 
for  its  delivery,  and  had  postponed  the  sale,  from  time  to  time, 
at  the  request  of  the  defendant  in  the  execution. 

"  When  the  Sheriff  went  to  the  place,  he  and  the  defendant 
had  some  negotiation,  and  agreed  to  settle  upon  the  following 
terms : 

"  The  defendant  was  to  pay  so  much  money  at  the  time,  and 
give  a  note  for  the  balance  of  the  judgment,  embracing  costs  of 
transportation,  &c. 

"The  note  in  suit  was  given  in  consideration  of  the  above 
agreement,  with  the  further  understanding  that  it  was  not  to  be 
paid,  unless  the  Sheriff  was  amerced  for  failure  to  sell.  He  was 
afterwards  amerced  and  paid  the  same. 

"  The  note  was  transferred  to  the  plaintiff,  after  maturity,  for 
a  valuable  consideration. 

"There  was  a  payment  upon  the  note,  before  suit  brought,  of 
the  sum  of  $2.00. 
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**  The  raortgagee,  one  of  the  defendants  in  this  acUcm,  was 
present  at  the  time  of  the  contest  between  the  deputy  Sheriff 
and  Hasty,  asserting  his  rights  as  above  stated,  and  signed  the 
note  in  suit." 

The  Court  thereupon  rendered  judgment  in  favor  <»f  the 
plaintiff,  from  which  the  defendants  appealed,  and  filed  the  fol- 
lowing exceptions  : 

The  judgment  is  not  warranted  by  the  findings  of  fact,  and 
ought  to  be  in  defendants'  favor,  for  that  it  appears  therefrom 
that  the  instrument  sued  on  was  taken  bvthe  sheriff  in  vioiatioD 
of  a  duty  which  he  owed  the  plaintiff  in  the  execution,  and  was, 
moreover,  against  public  policy,  as  an  indemnity  for  avoiding  to 
do  that  which  the  law,  as  well  as  the  mandate  of  the  Court, 
enjoined  upon  him  to  do. 

The  second  exception  is  to  the  failure  to  credit  the  debt  with 
the  payment  of  two  dollars,  and  is  admitted  by  the  appellee. 

Mr.  D,  A.  Covington^  for  the  plaintiff. 

Mef<8r8.  Payne  and  Vann,  filed  a  brief  for  the  defendants. 

Smith,  C.  J.  (after  stating  the  facts).  As  the  plaintiff  took 
the  note  under  an  assignment  made  after  its  maturity  it  pass» 
into  his  hands,  subject  to  all  the  infirmities  and  defences  to  which 
it  was  exposed  when  held  by  the  assignor. 

It  is  an  established  principle  governing  the  law  of  contracts, 
that  they  will  not  be  enforced  when  resting  upon  a  consideration 
against  good  morals,  public  policy,  or  the  law,  common  and 
statutory,  and  it  is  expressed  in  the  maxim  ex  turpi  cau^a,  non 
oritur  actio.  This  vitiating  result  follows,  when  the  illegal  par- 
pose  enters  into,  and  forms  a  part  of  an  entire  indivisible  consid- 
eration. King  v.  WinantSy  71  N.  C,  469.  If  it  be  the  basis  of 
several  stipulations,  some  legal  and  some  illegal,  the  whole  con- 
tract is  infected  and  rendered  void.  Lindsay  v.  Smith,  78  N.  C, 
328. 
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An  illustration  of  the  rule  is  afforded,  in  the  case  of  a  sheriff 
having  final  process  in  his  hands,  and  finding  property  subject 
to  seizure,  in  the  possession  of  the  judgment  debtor,  to  which  a 
third  party  makes  claim.  An  indemnity  given  the  ofScer  for 
proceeding  to  levy  and  sell,  in  the  bona  fide  purpose  of  contest- 
ing the  validity  of  the  opposing  claim,  is  effectual  for  his  protec- 
tion, while  such  indemnity  given  by  the  claimant  to  induce  the 
officer  to  forbear,  and  not  proceed  with  the  execution,  would  be 
inoperative.  The  distinction  is,  that  in  one  case,  the  security  is 
given  in  furtherance  of  official  duty;  in  the  other,  in  obstructing 
its  performance. 

"  An  agreement  to  induce  a  public  officer  to  omit  the  |)erfor- 
mance  of  his  duty  is  void."  Chitty  on  Contracts,  221.  A  con- 
tract to  indemnify  a  sheriff  for  doing  that  which  he  ought  to  do, 
is  good;  a  contract  to  indemnify  him  for  doing  that  which  he 
ought  not  to  do,  is  void.  Blackett  v  Cressopy  1  Lord  Ray,  278, 
Plowden  64.  Denson  v.  Sledge^  2  Dev.  136 — opinion  of  Toomer, 
J.  141. 

In  Pearsoii  v.  Fisher,  1  Car.  L.  Rep.  72  (460),  the  sheriff  was 
held  to  be  personally  liable  for  not  proceeding  to  sell  a  slave, 
which  he  had  levied  on  as  the  property  of  the  judgment  debtor, 
and  which  had  been  surrendered,  upon  the  finding  of  a  jury 
summoned  by  him  to  try  the  title,  that  the  slave  belonged  to  the 
son  of  the  debtor,  it  appearing  on  the  trial  that  the  slave  was 
liable  to  seizure  and  sale,  and  the  plaintiff  had  tendered  to  the 
officer  an  indemnifying  bond,  in  case  he  made  the  sale.  To  same 
effect  is  State  v.  Tatom,  69  N.  C,  35.  The  reasons  for  the  dif- 
ference are  these  : 

Unless  the  officer  will  sell,  the  plaintiff  cannot  test  the  valid- 
ity of  the  asserted  opposing  claim  to  the  property,  and  thus  a 
fraudulent  instrument  might  be  made  the  means  of  defeating 
the  execution  of  any  prac^tical  results,  as  if  it  were  bona  fixie 
and  efTectual.  It  is  true,  in  equity,  he  may  have  relief  without 
sale,  by  a  decree  declaring  the  claim  fraudulent,  and  directing  a 
sale,  hut  the  creditor  has  an  equal  right  to  proceed  at  law,  and 
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bubject  the  debtor's  property,  which  he  has  fraudulently  at- 
tempted to  transfer  to  another,  to  the  satisfaction  of  his  judg- 
ment. In  case  of  real  doubt,  the  Sheriff  may  require  an  indem- 
nity before  proceeding  to  incur  a  personal  responsibility,  and  if 
refused,  decline  to  act.  And  so,  when  havinj^  several  execution? 
against  the  same  debtor,  some  of  the  plaintiffs  will,  and  sooie 
will  not  give  the  indemnity  when  demanded,  the  oflBcer  mav 
apportion  the  fruits  of  his  action  among  those  of  the  first  men- 
tioned class,  to  the  exclusion  of  the  others.  Deneyv*  White^^b 
N.  C,  225.  The  subject  is  fully  treated  in  a  recent  work — 
Murfree  on  Sheriffs,  chapter  ]3,  §§580  to  635,  inclusive — where 
the  legislation  of  the  different  States  is  set  out  and  explained, 
rendering  its  further  discussion  needless.  The  cases  cited  in  the 
argument,  2  Chitty  on  Contracts,  999  ;  Foster  v.  Clark,  19 
Pick.,  329 ;  Shotwell  v.  Hamlin^  23  Miss.,  156,  when  carefully 
examined,  will  not  be  found  at  variance  with  the  general  doc- 
trine, and  if  they  were,  .would  not  be  allowed  to  overrule  the 
adjudications  of  this  Court,  based  as  we  l)elieve,  upon  souotl 
reasoning  and  correct  principle. 

Now  in  the  application  of  the  principle  to  the  facts  of  the 
present  case. 

The  execution  had  been  levied  upon  personal  property  as  be- 
longing to  the  debtor.  It  had  been  before  advertised  for  aile, 
and  bond  taken  for  its  delivery  at  the  time  and  place  of  sale. 
The  Sheriff's  deputy  was  resisted  by  the  defendant  when  he  U>ok 
possession  for  the  purpose  of  selling.  A  third  party  asserted  a 
title  to  the  property  under  a  mortgage  deed.  Upon  receiving 
information  from  the  deputy,  the  Sheriff  came,  and  after  some 
negotiation,  he  and  the  defendant  came  to  an  agreement,  by  which 
the  defendant  was  to  pay  a  certain  sum  in  money,  and  give  his 
note  for  the  balance  of  the  judgment.  The  note  in  suit  was 
given  in  consideration  of  the  agreement,  and  upon  condition  that 
it  should  not  be  paid,  unless  the  Sheriff  was  amerced  for  derelic- 
tion of  official  duty,  and  he  was  subsequently  amercefl  and  has 
ftaid  the  same. 
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It  is  most  manifest  to  us,  that  this  transaction  was  wholly 
unauthorized,  and  entirely  repugnant  to  official  duty.  Its  very 
and  sole  purpose,  was  to  protect  him  in  disregarding  its  require- 
ments and  violating  the  mandate  of  the  law.  He  might,  under 
these  unexpected  circumstances,  have  foreborne  further  action, 
until  he  could  obtain  indemnity  from  the  plaintiff.  But  instead 
of  this,  he  surrenders  the  property,  undertakes  to  compromise 
and  settle  the  plaintitf's  demand,  and  then  seeks  to  secure  his 
own  immunity,  in  a  bond  to  reimburse  what  he  may  have  to  pay 
for  not  performing  the  mandate  in  the  process  directed  to  him. 
The  illegality  is  so  apparent  as  to  require  no  further  elucidation. 
Sharp  v.  Fw-mer,  4  D.  <fe  B.,  122 ;  Blythe  v.  Lovingoocl^  2  Ired., 
20;    Covington  v.  Threadgill,  88  N.  C,  186. 

It  must  be  declared  that  there  is  error  in  the  ruling.  The 
judgment  must  be  reversed,  and  a  judgment  here  entered  upon 
the  facts  found  for  the  defendant. 

Error.  Reversed. 


THOMAS  LONG,  Admr,  et  al.  v.  J.  A.  JARRATT,  Adm'r,  et  al. 

New  Action — Judicial  Sale, 

1.  Where  the  Court  baa  gotten  jurisdiction  over  the  parties  and  subject  matter 

of  BO  action,  it  wiU  not  permit  a  new  and  independent  action  to  be  brought 
to  settle  the  same  rights.  The  parties  cannot  by  consent  give  the  Court  juris- 
diction of  such  new  action,  and  when  the  facts  appear,  the  Court  should  ex 
mero  moiu  dismiss  it. 

2.  A  parchaser  at  a  judicial  sale,  bears  a  certain  relation  to  the  action  in  which 

the  sale  is  made,  and  he  must  enforce  any  rights  he  gets  by  such  purchase  by 
a  motion  in  the  pending  action,  and  his  assignee  and  the  heirs-at-Iaw  of  such 
assl^ees  must  do  the  same. 

3.  So  where  a  purchaser  at  a  sale  to  make  land  assets,  assigned  his  bid,  and  his 

a4»sl^ee  paid  the  purchase  money,  but  did  not  get  a  deed,  and  after  his  death, 
his  administrator  and  heirs-at-law  brought  suit  against  the  administrator  who 
sold  the  land  and  the  heirs-at-law  of  the  intestate  whose  land  was  sold,  to 
have  a  deed  executed ;  It  taoM  hdd,  that  the  relief  must  be  obtained  by  a  mo- 
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tion  Id  the  orf^nal  cause  in  which  the  land  was  sold,  and  the  action  sboold 
be  dismissed,  and  this  was  so,  although  the  objection  was  not  taken  in  tb« 
Court  below. 

4.  In  such  case,  the  new  action  will  not  be  treated  as  a  motion  in  the  ori^Dil 
cause. 

{Mauney  v.  Pemberton^  75  N.  C,  219;  Chambers  v.  I^rdandj  78  N.  C,  53;  Lord  v. 
Beard,  79  N.  C,  5 ;  CJiilda  v.  Martin,  69  N.  C,  126;  Gray  y.  The  Au2fXMd,77N. 
C,  299,  cited  and  approved). 

Civil  action,  tried  before  Graves^  Judge,  and  a  jury,  at  Fall 
Terra,  1885,  of  the  Superior  Court  of  Yadkin  county. 

It  appears  from  the  allegations  of  the  complaint,  and  the  ad- 
missions in  the  answers,  that  the  land,  the  title  to  which  the 
plaintiffs  seek  to  have  made  to  them,  was  sold  under  and  in  pur- 
suance of  an  order  of  the  late  Court  of  Pleas  and  Quarter  Ses- 
sions of  the  county  of  Yadkin,  made  in  a  proceeding  brought 
by  the  administrators  of  R.  C.  Puryear,  deceased,  against  his 
heirs-at-law,  to  sell  the  same  to  make  assets  to  pay  debts  of  the 
intestate.  After  that  Court  was  abolished,  the  proceeding  was 
duly  transferred  to  the  Superior  Court  of  the  county  mentioned. 
The  land  was  sold  on  a  crwiit,  on  the  16th  day  of  June,  1868, 
and  John  D.  Kelly  became  the  purchaser  thereof,  at  the  price  of 
$2,010.  This  sale  was  afterwards  confirmed  by  the  Court,  the 
title  to  the  land  being  withheld  until  the  purchase  money  should 
be  paid.  The  plaintiffs  allege  that  after  the  sale  mentioned,  the 
purchaser  named,  with  the  assent  of  the  administrators  mentioned, 
sold  and  assigned  his  bid  to  W.  W.  Long,  the  intestate  of  the 
plaintiff  Thomas  Long,  administrator,  and  the  ancestor  of  the 
other  plaintiffs,  he  agreeing  to  pay  the  purchase  money  j"st  as 
the  purchaser  had  obliged  himself  to  do,  and  by  arrangement, 
the  bid  was  in  form  assigned  to  one  of  the  administrators,  until 
Long  should  pay  the  purchase  money.  They  further  allege,  that 
the  latter,  in  his  lifetime,  paid  in  various  ways,  and  at  different 
times,  nearly  or  quite  all  the  purchase  money  f<»r  the  land,  and 
they  ask  that  the  administrator,  to  whom  the  bid  was  assigned 
for  Long,  be  declared  a  trustee  for  the  plaintiff's  heirs-at-law; 
for  an  account ;  to  be  allowed  to  pay  any  balance  of  the  purchase 
money  ascertained  to  be  due,  and  to  have  title  made  to  them. 


FEBRUARY  TERM,  1886.  445 


Long  v.  Jabratt. 


No  defence  was  set  up  in  the  answer,  that  relief  could  be  ob- 
tained by  motion  in  the  original  cause. 

There  was  a  judgment  for  the  defendants,  and  the  plaintiffs 
appealed. 

Messrs.  Jos,  B,  Batchelor  and  John  Devereux^  Jr,,  for  the 
plaintiffs. 

Mr.  C.  B.  Wats&n,  for  the  defendants. 

Mehrimon,  J.  (after  stating  the  facts).  The  proceeding  in 
which  the  land  was  sold  has  not  been  terminated  by  any  Anal  order 
or  decree,  nor  will  it  be,  until  the  purchase  money  for  the  land 
shall  have  been  paid,  and  a  proper  order  entered,  directing  title  to 
be  made  to  the  pnrchaser,  or  to  the  person  to  whom  he  may  have 
transferred  his  bid.  That  proceeding  is  still  pending,  in  con- 
templation of  law,  and  if  it  has  been  allowed  to  disappear  from 
the  current  docket  of  the  Court,  it  may  be  brought  forward  upon 
motion  therein  for  that  purpose. 

By  means  of  that  proceeding,  the  Court  has  complete  jurisdic- 
tion of  the  administrators  of  R.  C.  Puryear,  his  heirs-at-law, 
and  the  land  in  question,  for  the  purpose  of  completing  the  sale 
of  the  land,  and  it  ought  to  exercise  its  jurisdiction  over  the 
parties  and  subject  matter  of  the  proceeding,  until  the  matter 
shall  be  determined  according  to  law.  The  Court  ought  not, 
and  will  not,  in  another  proceeding  or  action,  take  jurisdiction  of 
the  same  parties  and  the  same  subject  matter,  and  do  therein 
what  ought  properly  and  regularly  to  be  done  in  the  incomplete 
proceeding.  The  law  requires  consistency  in  procedure,  and  in 
the  exercise  of  jurisdictional  authority.  It  avoids  and  prevents 
confusion  and  multiplicity  of  actions  in  respect  to  the  same  cause 
of  action,  and  it  will  not  allow  its  purpose  in  these  respects,  to 
be  defeated  by  the  consent,  assent,  or  inadvertence  of  parties. 
Hence  it  will  not  tolerate  the  inconsistency  and  practical  absurd- 
ity, of  suspending  or  stopping  an  action  before  it  is  completed, 
and  do  what  ought  legitimately  to  be  done  in  it,  in  another  and 
distinct  action. 
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Therefore,  when  the  Court  sees  its  jurisdiction,  already  attached 
as  to  the  same  parties  and  the  same  subject  matter,  in  a  former 
action  not  yet  ended,  interfered  with  by  another  subsequent  ac- 
tion, in  resi)ect  of  a  matter  that  ought  properly  to  be  considered 
and  determined  in  the  former  action,  the  Court  ought,  ex  mero 
motUf  to  refuse  to  proceed  in  respect  to  such  matter,  and  send  the 
parties  complaining,  to  seek  their  remedy  and  relief  in  the  former 
and  proper  action,  and  if  the  subsequent  action  has  reference  to 
such  matter  only,  it  ought  at  once  to  be  dismissed,  as  having 
been  iraprovidently  brought. 

Now,  obviously,  the  plaintiffs  could  have  appropriate  and  ad- 
equate relief  in  the  proceeding  in  which  the  land  was  sold.  They 
really,  in  effect,  seek  to  have  the  title  to  the  land  made  to  them, 
as  the  assignees  of  the  bid  of  the  purchaser  at  the  sale.  By  the 
accepted  bid  of  the  purchaser,  he  put  himself  in  i*elation  with 
the  proceeding,  and  could  take  benefit  under  it,  and  his  assignee, 
W.  VV.  Long,  in  his  lifetime,  placed  himself  in  the  like  relatioD, 
and  since  his  death,  his  administrator  and  heirs-at-law  take  his 
place,  the  administrator  to  pay  the  balance  of  the  purchase  money, 
and  the  heirs-at-law  to  receive  the  title  to  the  land  under  the 
order  of  the  Court.  The  chief  remaining  purpose  of  the  pro- 
ceeding, is  to  compel  the  payment  of  the  purchase  money,  and 
upon  the  payment  thereof,  to  direct  the  title  to  be  made  to  the 
purchaser,  or  to  the  person  to  wh(»m  he  transferred  his  bid,  or 
his  heirs,  and  if  the  money  shall  not  be  paid,  then  to  order  a  re- 
sale of  the  land.  Mauney  v.  Pemherton,  lb  N.  C,  219  ;  Cham- 
bers y,  Penland,  78  N.  C,  53;  Lord  v.  Beard,  79  N.  C,  5; 
Oiilds  V.  Martin,  69  N.  C,  126;  Gray  v.  The  Raihoad  Co,, 
77  N.  C,  299. 

While  we  think  the  plaintiffs  have  to  some  extent  misappre- 
hended the  nature  of  their  alleged  rights,  it  is  not  proper  to  de- 
termine their  merits  here.  They  can  seek  and  obtain  such  relief 
as  they  may  show  themselves  entitled  to,  in  the  proceeding  in 
which  the  land  was  sold.  One  of  its  necessary  purposes  was  to 
do  what  the  plaintiffs  seek  to  have  done  by  this  action,  and  the 
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Court  will  not  take  jurisdiction  for  the  same  purpose  in  this  ac- 
tion, pending  the  former  proceeding,  for  the  reasons  already 
stated. 

There  may  be  cases  in  which  relief  that  might  be  obtained  in 
a  pending  action,  may  he  obtained  in  a  distinct  subsequent  one, 
but  this  is  not  one  of  them.  Here,  one  of  the  leading  purposes 
of  the  pending  proceeding,  was  to  compel  the  payment  of  the 
purchase  money  of  the  land,  if  need  be,  and  to  make  the  title 
therefor  to  the  purchaser  or  his  assignees. 

Nor  will  this  action  be  treated  as  a  motion  in  the  former  pend- 
ing proceeding.  The  pleadings  are  not  adapted  to  such  purpose, 
nor  were  they  so  intended.  Such  practice  as  that  suggested,  has 
been  tolerated  in  a  few  peculiar  cases,  but  it  is  cumbersome  and 
confusing,  and  ought  not  to  be  encouraged.  Every  action  ought 
to  serve  its  just  legal  purpose,  or  fail  because  it  does  not. 

The  Court  ought  not  to  have  determined  the  action  upon  the 
merits  of  the  alleged  cause  of  action — it  ought  simply  to  have 
dismissed  the  action,  upon  the  ground  that  the  plaintiffs  should 
have  sought  relief  by  motion  of  petition  in  the  proceeding  men- 
tioned. 

The  judgment  must  therefore  l)e  reversed,  and  an  order  en- 
tered here  dismissing  the  action  without  prejudice  to  the  plain- 
tiffs' right  to  their  remedy  indicated.     It  is  so  ordered. 

Reversed.  Dismissed. 


Q.  8.  METCALF  v.  J.  W.  GUTHRIE. 

Arbitration  and  Award — New  Action. 

1.  Where  an  agreement  to  submit  a  matter  In  coDtroversy  in  a  pending  action  to 
arbritratioD,  is  not  made  a  rale  of  Courts  but  in  accordance  with  an  independ- 
ent agreement  made  outside  of  the  action,  the  failure  of  either  party  to  abide 
by  the  award,  furnishes  a  new  cause  of  action  for  the  recovery  of  damages  at 
law,  or  for  specific  performance,  in  a  proper  case,  in  a  Court  of  equity. 
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3.  In  either  case,  the  remedy  must  be  sought  Id  a  Dew  action,  and  cannot  be  ob- 

tained by  settinfif  it  up  in  a  supplemental  complaint  Id  the  action  pendiug. 

8.  A  cause  of  action  which  occurred  after  an  action  was  instituted,  cannot  be  in- 
terjected in  the  pending;  action  by  a  supplemental  complaint,  altbou|!;h  it  re- 
lates to  the  subject  matter  of  the  pending  action. 

4.  Where  an  agreement  to  submit  the  matters  in  controversy  to  arbitration  has 

been  made  a  rule  of  Court,  the  award  may  be  set  aside  for  fraud,  insaffid«icj 
in  not  disposing  of  all  the  matters  referred,  and  for  other  adequat-e  causes. 

{Simpson  v.  McB^f  3  Dey.,  532  ;  Moore  v.  Au^iUj  85  N.  C,  179 ;  Thompmm  v.  DeaM, 
6  Jones,  Eq.,  22  ;  Cravtford  v.  Or,  84  N.  C,  346;  Duncan  v.  Dunean,  I  Ired. 
466  ;  CulUfer  y.  OUliam,  9  Ired.,  126 ;  Covaan  v.  McNedy,  10  Ired.,  5,  citedaad 
approved). 

Civil  action,  tried  l>efore  Gudger,  Judge,  and  a  jury,  at 
August  Term,  1886,  of  the  Superior  Court  of  Buncombe 
county. 

The  plaintiflF  conitneDced  his  action  for  the  recovery  of  the 
land  mentioned  in  his  complaint,  by  suing  out  a  summons,  on 
February  24,  1881,  and  on  the  return  day  thereof,  March  14, 
the  parties  entered  into  an  agreement  under  seal  as  follows : 

"  In  this  cause,  it  is  agreed  by  the  parties  hereto,  that  it  be 
referred  to  William  Eller,  James  Hemphill  and  Wiley  Roberts, 
as  arbitrators,  to  settle  all  matters  of  dispute  in  issue,  which  will 
appear  from  the  pleadings  to  lye  filed  in  this  cause,  between  the 
parties,  and  their  judgment,  or  the  judgment  and  findings  of 
any  two  of  them,  shall  be  final  between  the  parties,  and  upon 
their  said  findings,  the  Court  shall  enter  judgment  in  favor  of 
the  party  for  whom  they  shall  find.  It  is  also  agreed,  that  the 
said  arbitrators  shall  employ  Berry  Holcombe,  as  a  surveyor,  in 
running  the  lines  of  the  land  in  dispute,  or  any  other  lines  which 
may  be  neoessary  to  the  ascertainment  and  settlement  of  the 
matters  herein  referred.  It  is  further  agreed,  that  the  Court  shall 
adjudge  the  party,  agaiust  whom  the  said  arbitrators  shall  find, 
to  pay  the  costs  of  this  reference,  the  costs  of  this  suit,  and  any 
damages  which  the  said  arbitrators  may  report  against  the  party 
failing.  Witness  the  hands  and  seals  of  the  parties,  March  14, 
1881." 
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"It  is  agreed  that  J.  R.  Neill,  of  Yancey  county,  be  substku- 
ted  for  Berry  Holcombe,  as  surveyor  in  the  foregoing  arbitration. 
Witness  our  hands  and  seals,  March  15th,  1881.'^ 

The  arbitrators  made  the  following  award: 

"The  undersigned  arbitrators,  to  whom  was  referred  all  mat- 
ters in  dispute  in  the  above  entitled  case,  find  that  the  plaiutliF 
Q.  S.  Metcalf,  is  the  owner  in  fee  simple  of  the  land  sued  for  in 
this  action,  and  ten  dollars  damages/' 

The  pleadings  were  filed  at  the  same  term,  no  notice  being 
taken  of  the  agreement,  in  either  the  complaint  or  answer,  the 
latter  asserting  title  in  the  defendant,  and  his  possession  for  more 
than  seven  years,  of  the  part  of  the  land  claimed  by  the  plaintiff. 
At  Spring  Term,  1882,  leave  was  granted  to  the  plaintiff  to  amend, 
and  set  up  the  agreement  and  award,  in  a  supplemental  complaint, 
and  to  the  defendant  to  amend  his  answer.  The  supplemental 
or  amended  complaint,  was  filed  at  Spring  Term,  1883,  setting 
forth  therein  the  facts  connected  with  the  arbitration,  and  the 
action  of  the  arbitrators  under  the  agreement,  as  well  as  the  re- 
fusal of  the  defendant  to  comply  with  the  award,  and  demand- 
ing its  enforcement  by  the  Court. 

The  answer  put  in  at  the  same  time,  denies  that  the  defendant 
is  in  p<3Ssession  of  any  land  belonging  to  the  plaintiff,  while 
the  former  answer  admits  his  possession,  and  asserts  title,  "to 
the  part  of  the  land  claimed  by  the  plaintiff,''  and  in  response 
to  the  plaintiff's  further  allegations  in  regard  to  arbitration, 
avers,  giving  the  particulars  in  detail,  misrepresentation,  fraud, 
and  deceit,  practiced  in  procuring  defendant's  assent  to,  and  his 
signing  the  agreement,  and  that  the  award  is  deficient,  in  not 
disposing  of  all  the  matters  in  dispute  as  shown  in  the  pleadings, 
"to  be  filed  in  the  cause." 

The  original  pleadings,  to  the  adjustment  of  which  the  agveed 
reference  was  directed,  simply  put  in  issue  the  title  to  the  land, 
which  each  claims  to  be  in  himself,  and  the  dependent  results  as 
to  damages  committed,  and  profits  derived  therefrom;  and  these 
are  disposed  of  in  the  award. 
29 
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There  was  a  judgment  for  the  plaintiff,  and  the  defendant 
appealed. 

ifr.  Chas.  A,  Moore,  for  the  plaintiff. 

Mr.  J,  H,  Merrimon,  filed  a  brief  for  the  defendant. 

Smith,  C.  J.  (after  stating  the  facts).  The  reference  to  arbi- 
tratorsy  was  not  made  under  a  rule  entered  in  the  cause,  so  that 
judgment  could  be  rendered  on  the  award,  and  enforced  as  in 
-other  cases — Simpson  v.  MeBee,  3  Dev.,  532;  Moore  v.  Aus^i^ 
85  N.  C,  179 — but  was  under  an  outside  and  independent  ar- 
rangement, substituted  in  place  of  the  action,  to  settle  and  dis- 
pose of  one  and  the  same  controversy.  The  disavowal  of  the 
agreement,  and  refusal  to  abide  by  the  award  on  the  part  of  the 
defendant,  furnished  a  new  cause  of  action  for  the  recovery  of 
damages  at  law,  and  relief  could  have  been  obtained  in  eqaitj, 
by  a  decree  for  specific  performance,  in  adjusting  the  boundaiy. 
Thompson  v.  Deans,  6  Jones's  Eq.,  22 ;  Crawford  v.  Or,  84  X. 
C,  246. 

But  in  either  case,  the  remedy  must  be  sought  in  a  new  action, 
because  the  right  to  sue,  arises  out  of  a  transaction  subsequent  to 
the  institution  of  the  present  suit.  It  could  not  be  obtained  by 
a  supplemental  or  amended  complaint,  for  the  obvious  reaiK»n 
that  the  cause  of  action  did  not  then  exist.  Had  the  award  dis- 
posed of  the  subject  matter  of  the  action,  and  the  plaintiff  pro- 
posed to  continue  its  prosecution,  it  would  have  been  a  defence, 
brought  forward  by  answer,  as  if  payment,  release  or  other  after 
occurring  defence  were  to  be  set  up.  The  proceedings  in  refer- 
ence to  the  award,  have  no  proper  place  in  the  cause,  and  the  new 
issues  raised  in  the  supplemental  complaint,  which  alone  wert 
submitted  to  and  passed  on  by  the  jury,  were  wholly  irrelevant 
to  the  cause  of  action  existing  when  the  suit  was  brought.  Had 
the  award  been  under  a  rule  of  Court,  the  motion  for  judgment 
-thereon  might  have  been  resisted  upon  such  grounds  as  impeach 
its  validity,  and  met  by  a  counter-motion  to  set   it  aside  for  ud- 
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^ertaioty  in  its  terms — Duncan  v.  Duncan^  1  Ired.,  466 — insuffi- 
ciency in  not  disposing  of  all  matters  referred — Culiifer  v.  Gil- 
liamy  9  Ired.,  126 — excess  of  authority,  incapable  of  being  sepa- 
rated from  that  which  was  referred — Cowan  v.  McNeely,  10 
Ired.,  5 — and  for  other  adequate  causes. 

The  proper  issues  were  such  as  arose  out  of  the  controverted 
facts,  other  than  those  in  the  supplemental  complaint,  and  the  an- 
swer to  its  allegations — for  unless  the  award  could  be  made  effectual 
in  determining  the  action,  it  must  proceed  as  if  no  arbitration 
had  taken  place.  It  cannot  aid  the  action,  except,  if  at  all,  as 
evidence  upon  proper  issues,  referable  to  the  comniencemet»t  of 
the  action.  The  contract  to  refer  is  executory,  and  may  be  the 
basis  of  a  new  action,  but,  not  being  made  under  the  jurisdiction 
of  the  Court,  it  cannot  be  enforced  as  a  rule,  in  determining  the 
present  action,  unless  as  a  settlement  to  put  an  end  to  it.  Let 
this  be  certified. 

Error.  Reversed. 


J.  S.  BURWELL,  Adm'r,  v.  THE  RALEIGH  &  GASTON  RAILROAD 

COMPANY. 

Common  Cai'rier — Negligence — Judge^s  Charge — Evidence. 

1.  It  is  not  error  for  the  Court  to  limit  Its  charge  to  the  facts  as  presented  by  the 

evidence.  The  trial  Judge  is  not  called  on  to  present  the  case  to  the  jury 
in  any  aspect  not  presented  by  the  pleadings  or  evidence. 

2.  In  an  action  against  a  common  carrier  for  Injury  to  property  while  in  transit, 

the  bill  of  lading  and  manifest,  showing  that  the  property  was  received  by  the 
defendant  in  good  order,  is  prima  fade  evidence  against  the  defendant,  but 
it  is  not  conclusive,  and  may  be  rebutted. 

3.  It  is  not  negligence  for  a  Railroad  Company  to  place  freight,  liable  to  be  in- 

jured by  water,  on  an  open  flat  car,  when  the  size  of  the  box  in  which  it  is 
packed  renders  it  impossible  to  put  it  in  a  box  car,  and  precautions  are  taken 
to  protect  the  property  from  the  weather. 

4.  When  the  aUegation  of  negligence  is  that  the  property  was  injured  by  water 

while  in  transit,  evidence  is  admissible  that  no  rain  fell  while  the  property 
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was  OD  the  defeodant's  road,  and  that  the  car  on  which  it  was  bdnc  tnns* 
ported  was  not  allowed  to  be  stopped  near  any  water  tank. 

{Dixon  V.  The  JRaUroad,  74  N.  C,  588 ;   WUliams  v.  The  RaUroad,  93  N.  C.,42, 
cited  and  approved). 

Civil  action,  tried  on  appeal  from  the  judgmeut  of  a  Jus- 
tice of  the  Peace,  before  Shepherd,  Judge,  and  a  jury,  at  Spring 
Term,  1885,  of  the  Superior  Court  of  Vance  county. 

The  facts  are  as  follows : 

The  plaintiff  seeks  to  I'ecover  $150,  damage  to  a  theatre  drop 
curtain,  while  in  transit  over  defendant's  railroad. 

It  was  in  evidence  that  the  said  curtain  was  shipped  from 
Columbia,  South  Carolina,  to  Henderson,  North  Carolina.  The 
agent  at  Columbia,  South  Carolina,  gave  to  one  Cramer,  the 
artist  who  painted  the  curtain  and  the  agent  of  the  plaintiff,  a 
bill  of  lading,  agreeing  to  convey  the  curtain  to  Henderson,  over 
the  Charlotte,  Columbia  &  Augusta  Railroad,  and  by  connectiDg 
lines  to  Henderson.  It  was  in  evidence  that  the  box  containiag 
the  curtain  was  delivered  in  good  order  by  the  Charlotte,  Colum- 
bia &  Augusta  Railroad  to  the  Carolina  Central  Railnjad,  at 
Charlotte,  North  Carolina,  and  by  the  Carolina  Central  Railroad 
to  the  Raleigh  &  Augusta  Railroad  at  Hamlet,  and  thence  it  wis 
conveyed  by  said  Raleigh  and  Augusta  Railroad  to  Raleigh,  and 
then  by  the  defendant  Railroad  to  Henderson,  North  CaroliDa, 
and  delivered  to  plaintiff's  intestate,  in  a  damaged  conditioo, 
being  damage<l  by  water.  There  was  also  some  evidence  tend- 
ing to  show  that  the  last  mentioned  two  Railroads  are  one  con- 
tinuous line ;  also  evidence  tending  to  show  that  the  several  Rail- 
roads over  which  the  box  passed,  were  separate  and  independeot, 
but  connecting  with  each  other. 

M.  J.  Robards,  the  agent  at  Henderson  for  the  defendant, 
testified,  that  he  collected  freight  for  the  entire  Vum^  and  that  it 
was  proportioned  between  the  different  roads,  $2.30  in  all,  and 
95  cents  for  the  defendant  road. 

It  was  further  in  evidence,  that  the  box  in  which  the  curtaiD 
was,  was  marked  "  keep  dry"  in  several  places^  and  that  defend- 
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ant  Railroad  shipped  the  same  on  a  flat  car,  and,  was  protected 
only  by  a  tarpaulin.  There  was  evidence  tending  to  show  that 
the  tarpaulin  was  sufficient  to  protect  the  box  from  the  weather ; 
that  there  was  no  rain  during  the  period  of  the  passage  from 
Hamlet  to  Henderson;  that  the  time  was  only  two  days  from 
Hamlet  to  Henderson ;  that  the  Uftx  was  too  long  to  be  placed  in 
a  box  car,  and  that  proper  care  was  taken  of  it  during  the  transit 
from  Hamlet  to  Henderson,  and  while  in  Raleigh  that  the  car 
did  not  stop  near  a  water  tank  while  filling  the  boiler.  There 
was  other  evidence  of  due  care  on  the  part  of  the  defendant. 

It  was  further  in  evidence,  that  the  said  flat  car  on  its  arrival 
in  Raleigh,  was  run  into  the  yard  of  the  defendant  Company, 
with  said  box  on  it,  and  with  the  tarpaulin  over  it,  and  remained 
there  all  night. 

It  was  further  in  evidence,  that  the  said  drop  curtain  was  on 
the  road  ten  days  between  Columbia  and  Henderson  ;  that  the 
manifest  given  to  the  conductor  of  defendant  road,  and  the  Ra- 
leigh &  Augusta  road,  did  not  state  the  condition  of  the  box 
when  received  at  Raleigh  or  at  Hamlet,  and  the  agent  at  Hen- 
derson testified,  that  had  it  been  in  bad  order  when  received  at 
Raleigh^  the  manifest  would  have  so  stated.  The  plaintiff*  ob- 
jected to  all  evidence  tending  to  show  that  the  said  drop  curtain 
was  not  damaged  during  the  period  of  its  passage  over  defend- 
ant's road  or  the  Raleigh  &  Augusta  road. 

The  following  issues  were  submitted  to  the  jury  by  consent  of 
the  parties : 

1st.  Was  the  said  drop  curtain  damaged  while  in  the  custody 
of  the  defendant  ? 

2nd.  If  damaged  while  in  the  custody  of  defendant,  was  it 
by  reason  of  the  negligence  of  the  defendant  ? 

3rd.   What  damage  has  the  plaintiff*  sustained  ? 

The  only  instructions  asked  by  plaintiff  were  as  follows  : 

1.  That  proof  that  it  did  not  rain  on  the  goods  while  in  tran- 
sit from  Raleigh  to  Henderson,  does  not  rebut  the  presumption 
that  they  were  injured  while  in  the  custody  of  the  defendant, 
the  delivering  company. 
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2.  That  a  stipulation  by  a  Railroad  Company  against  liability 
for  dan)age  caused  by  its  negligence,  is  void,  and  it  is  liable  not- 
withstanding, if  the  damage  was  caused  by  reason  of  want  of 
due  care  on  its  part. 

The  Court  gave  these  instructions,  and  with  the  qualificatioD 
of  the  first  as  follows  :  "  but  it 'may  be  considered  by  the  jory^ 
as  evidence,  in  connection  with  all  of  the  circumstances  deposed 
to  by  the  witnesses,  as  tending  to  show  that  they  were  not  in- 
jured while  in  the  custody  of  the  defendant." 

The  Court,  on  the  issue  as  to  negligence,  among  other  things^ 
charged  the  jury,  that  if  the  box  was  too  long  to  be  placed  in  t 
box  car,  and  it  was  placed  on  a  flat  car  with  a  tarpaulin  spread 
over  it  so  as  to  fully  protect  it  from  rain  or  dampness,  and  that 
if  it  was  in  the  custody  of  the  defendant,  or  the  R.  &.  A.  Rail- 
road, (if  such  latter  road  was  operated  as  «  c(»ntinuous  line,  by 
and  under  the  control  of  the  defendant),  for  only  two  or  three 
days,  and  that  during  the  whole  time  it  was  in  such  custody  it 
was  protected  in  the  manner  described,  and  that  they  allowed  no 
water  to  be  thrown  upon  it,  and  did  not  stop  the  car  so  near  the 
water  tanks  on  tho  road,  that  water  could  be  thrown  upon  it,  that 
they  would  be  warranted  in  finding  that  the  presumption  of  neg- 
ligence would  be  rebutted. 

To  this  part  of  the  charge  the  plaintiff  excepted,  and  also  the 
failure  to  give  the  first  instructions  without  qualific*ations. 

The  jury  found  the  first  two  issues  in  the  negative,  and  to  the 
third  issue  they  responded  "nothing." 

The  plaintiff  moved  for  a  new  trial,  because  of  the  charge  as 
excepted  to,  and  also  beciiuse  the  Court  failed  to  charge  the  jury, 
that  if  the  goods  were  received  in  apparently  good  order  at 
Columbia,  that  defendant  was  estopped  to  say  that  they  were  not 
injured  while  on  its  line,  whereas  the  Court  charged  that  it  made 
out  a  prima  facie  case  against  the  defendant,  and  because  the 
Court  failed  to  charge,  that  if  the  jury  believed  that  the  mani- 
fest showed  that  defendant  receipted  for  it  in  good  order  at  Ral- 
eigh, that  defendant  was  estopped  to  deny  that  it  was  damaged 
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before  it  reached  Hendei-son;  also  because  the  Court  admitte<l 
the  testimony  tendiug  to  show  that  the  curtain  was  not  damiigtd 
on  defendant's  road,  the  same  being  objected  to  by  plaintiflT  at 
time  it  was  offered. 

There  was  judgment  for  the  defendant,  and  the  plaintiff  ap- 
pealed to  this  Court. 

Mr.  H,  T.  Watkins,  for  the  plaintiff. 
J/r.  Edward  C.  Smith,  for  the  defendant. 

Merrimon,  J.  (after  stating  the  facts).  The  defendant  was 
nut  bound  to  transport  the  box  containing  the  gocxls  alleged  to 
have  been  damaged,  in  a  box  car.  It  was,  however,  bound  to 
keep  the  box  dry,  free  from  exposure  and  injury,  while  the  same 
was  in  its  care  and  custody.  The  Court,  in  effect,  so  instructed 
the  jury.  The  plain  import  of  that  part  of  the  instructions  ex- 
cepted to,  was,  that  if  the  jury  believed  from  the  evidence,  that 
the  defendant,  under  the  circumstances,  in  the  way,  and  by  the 
means  pointed  out,  of  which  there  was  evidence,  kept  the  goods 
dry  and  free  from  damage  while  the  box  containing  the  same 
was  in  its  care  and  custody,  then  any  presumption  of  negligence 
was  rebutted. 

The  counsel  contendei)  on  the  argument,  that  the  instruction 
was  not  broad  enough — that  the  injury  might  have  been  done 
otherwise  than  by  water,  and  the  jury  might  have  so  found, 
ander  proper  instructions.  This  objection  is  not  tenable,  because 
it  was  not  alleged  or  suggested  that  the  goods  were  injured  other- 
wise than  by  wetting  them.  The  Court  was  not  called  upon  to 
present  the  c*ase  to  the  jury,  in  an  aspect  not  presented  by  the 
pleadings  or  the  evidence. 

It  seems  to  us  too  plain  to  admit  of  serious  question,  that  the 
defendant  had  the  right  to  offer  any  competent  evidence  on  the 
trial,  going  to  show  that  the  property  in  question  was  not  dam- 
aged while  on  its  line  of  road,  and  in  its  care  and  custody.  The 
receipt  and  manifest  were  evidence  going  to  prove  a  prima  facie 


456  IN  THE  SUPREME  COURT. 


Hardin  v.  Rat. 


ca»e  of  liability  against  it,  but  they  were  uot  conclusive.  It  wd& 
competent  to  disprove  the  case  so  made. 

The  evidence  that  it  did  not  rain  on  the  box  while  in  transit 
over  the  defendant's  line  of  road,  obviously  tended  to  prove  that 
it  did  not  get  wet  while  in  its  custody,  and  the  Court  pmjierly 
instructed  the  jury  that  they  might  consider  that  fact,  in  connec- 
tion with  the  other  evidence,  and  this  was  not  an  improper  modi- 
fication of  the  first  special  instruction  asked  for  by  the  defend- 
ant. Dixon  V.  Railroad  Company,  74  N.  C,  538.  WUKams  v. 
Railroad  Company,  93  N.  C,  42. 

So  the  judgment  must  be  afiirmed. 

No  error.  Affirmed. 


JAMES  M.  HARDIN  v.  JESSE  RAY,  et  al. 

Execution  Sale — Surety — Ejectment — Pleading. 

1.  When  a  deed  of  trust  is  executed  to  a  surety'  to  indemuffy  him,  the  interest 

of  the  principal  debtor  in  the  land  conveyed,  is  not  liable  to  be  sold  onder  tn 
execution  issued  on  a  Judf^ment  obtained  on  the  same  debt,  by  the  creditor. 

2.  Where  in  an  action  of  ejectment,  the  defendant  sets  up  an  equitable  defence, 

the  plaintiff  may  reply  equitable  matter  in  rebuttal,  althoufch  not  set  up  in 
the  complaint. 

3.  A  surety  has  the  right  to  call  on  the  principal  debtor  to  indemnify  him  tnm 

anticipated  loss,  before  he  has  actually  paid  the  debt. 

4.  So  where  a  debtor  conveyed  land  to  his  surety  to  indemnify  him,  and  after- 

wards the  creditor  sold  the  same  land  under  an  execution  issued  on  a  jodf- 
ment  obtained  on  the  same  debt,  at  which  sale  the  surety  purcbaf«d,  ud 
brought  ejectment.  It  vxu  held^  that  the  interest  of  the  debtor  was  not  liable 
for  sale  under  execution,  but  before  he  could  be  entitled  to  a  diH^ree  for  i  it- 
conveyance,  he  must  pay  the  amount  for  wbich  the  surety  was  liable,  altboQ^h 
the  surety  never  paid  it. 

{Sprinkle  v.  Martin,  66  N.  C,  55:  ThompMn  v.  Ford,  7  Ired.,  418;  BarritKm  t. 
Battle,  1  Dev.  Eq.,  537  ;  Burroughs  v.  McNeill,  2  D.  &  B.  Eq.,  297,  cited  and  ip- 

proved). 
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Civil  action,  to  recover  land,  tried  before  MacHae,  Judge , 
on  exceptions  to  the  rejiort  of  a  referee,  at  Spring  Terra,  1885, 
of  the  Superior  Court  of  Ashe  county. 

This  was  a  civil  action  to  recover  land  brought  by^the  plaintiff 
J.  M.  Hardin,  against  the  defendant,  to  recover  the  land  described 
in  the  complaint. 

It  was  stated  in  the  judgment  of  the  Court  below,  that  it  was 
admitted  that  R.  T.  Hardin  had  been  made  a  party  plaintiff. 

The  complaint  was  in  the  usual  form  of  an  action  to  recover 
land,  alleging  title  in  the  plaintiff  and  the  withholding  the  pos- 
session by  the  defendant. 

The  defendant  answering  the  complaint,  alleged  that  he  had 
been  the  owner  of  the  land  in  fee  simple,  and  conveyed  it  to  R^ 
T.  Hardin,  to  secure  certain  debts  he  owed  him,  and  to  indem- 
nify him  against  lo8s,  by  reason  of  his  having  stood  his  security 
to  some  debts  due  by  him  to  others ;  that  he  had  paid  up  all 
the  debts  to  R.  T.  Hardin,  and  nearly  all  for  which  said  Har- 
din was  liable  as  his  surety  ;  that  about  a  year  before  the  pur- 
chase of  the  land  at  Sheriff's  sale  bv  J.  M.  Hardin,  R.  T.  Har- 
din  and  defendant  came  to  a  settlement,  and  said  Hardin 
expressed  himself  satisfied  with  the  payments  made  by  the  de- 
fendant on  the  debts  so  intended  to  be  secured  in  the  deed,  and 
re-delivered  the  deed  to  the  defendant  with  the  fidlowing  indorse- 
ment, to-wit:  "I  assign  the  within  deed  to  Jesse  Ray,  and 
hereby  convey  to  him  all  my  right,  title  and  interest  in  the  land 

herein  conveyed  to  me  the day  of ,  1872,"  signed 

R.  T.  Hardin,  and  attested  by  two  witnesses,  but  it  was  not 
sealed.  That  it  was  the  intention  of  Hardin  by  this  arrange- 
ment, to  divest  himself  of  all  interest  in  the  land,  and  release  his 
interest  in  the  same  to  the  defendant,  and  he  insisted  that  the 
agreement  should  be  specifically  performed. 

The  plaintiff  replied  to  the  answer  of  defendant,  and  admit- 
ted the  ownership  of  the  land  by  the  defendant  as  alleged,  «nd 
that  the  deed  was  executed  to  secure  debts  due  by  the  defendant 
to  R.  T.  Hardin,  and  to  indemnify  the  said  Hardin  against  lia- 
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bility,  as  surety  for  the  defendant  on  other  debts  due  by  him. 
He  denied  that  he  purchased  the  land  at  Sheriff's  sale,  under  an 
execution  against  R.  T.  Hardin.  He  admitted  that  he  signed 
the  assignment  on  the  deed,  as  alleged  in  the  answer,  but  insistal 
that  it  had  no  seal,  and  that  he  was  iuduced  to  sign  it  by  the 
false  representation  of  the  defendant,  that  he  had  paid  up  all 
the  debts  secured  in  the  deed,  and  all  of  those  for  which  the 
plaintiff,  as  surety,  was  indemnified  against  by  the  deed.  He 
denied  that  after  this  settlement,  R.  T.  Hardin  had  no  such  in- 
terest in  said  land  as  was  liable  to  be  sold  under  execution,  and 
he  alleged  that  before  the  beginning  of  this  actiou,  the  defend- 
ant had  been  declared  a  l)ankrupt,  and  before  the  filing  of  his 
petition,  one  Willis,  as  administrator  of  Eli  Fann,  recovered 
judgment  against  the  defendant  before  a  Justice  of  the  Peace 
for  Ashe  county,  and  the  same  being  duly  docketed  in  the  Supe- 
rior Court  of  said  county,  execution  was  issued  thereon,  and  was 
levied  on  tiie  land  mentioned  in  the  complaint,  and  the  same  was 
sold,  and  the  plaintiff  became  the  purchaser,  and  took  the  Sheriff's 
deed  for  the  same,  before  the  bringing  of  this  action. 

By  consent  of  fiarties,  the  case  was  referred  to  E.  L.  Vaugban, 
to  state  an  account  and  make  report.  He  re(>orted,  that  after 
taking  proof  as  to  the  mutual  accounts  of  defendant  and  R,  T. 
Hardin,  that  the  plaintiff  was  indebted  to  the  defendant  in  the 
sum  of  $19.06,  and  that  there  was  still  due  from  the  defeodaot 
on  the  Fann  debt,  for  which  R.  T.  Hardin  was  surety  for  the 
defendant,  the  sura  of  $43/77,  and  deducting  the  $19.06  from 
that  amount,  it  left  a  balance  due  the  plaintiff  of  $24.71,  to 
secure  which,  the  deed  from  the  defendant  to  the  plaintiff  was 
ex(^iited,  and  for  which  the  plaintiff  was  still  liable  ;  and  he 
found  as  a  fact,  that  at  the  time  the  deed  was  re-deliverwl,  that 
the  plaintiff  and  defendant  acted  upon  the  belief  that  the  plain- 
tiff was  fully  discharged  from  all  liability  on  the  debts  the  det-d 
was  executed  to  secure,  and,  as  a  conclusion  of  law,  he  held  that 
the  re-delivery  of  the  deed  by  the  plaintiff  to  the  defendant, 
under  a  mistake  of  fact  by  the  parties,  did  not  divest  the  plain- 
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tiflF 's  titJe,  but  the  same  subsists  for  his  protection,  until  the  bal- 
ance of  the  debt  was  paid. 

The  defendant  excepted  to  the  report  of  the  referee: 

I.  In  fhat  he  deducts  the  defendant's  account,  balance  due 
from  plaintiff,  of  $19.06,  from  the  balance  due  on  the  Fann  debt 
of  143.77,  which  is  unpaid. 

II.  For  that  he  finds  the  deed  executed  by  the  defendant 
to  plaintiff,  was  made  to  secure  the  Fann  debt ;  whereas,  in  fact, 
the  said  deed  was  made  to  indemnify  the  plaintiff,  for  losses  he 
might  sustain  by  becoming  the  defendant's  surety. 

III.  For  that  the  referee  found  that  the  land  sued  for,  is  still 
liable  for  the  sum  of  $24.71,  the  balance  due  on  the  Fann  debt, 
when  in  fact  the  said  amount  has  not  been  paid  by  the  plaintiff. 

The  Court  rendered  the  following  judgment: 

"This  cause  coming  on  to  be  heard,  upon  the  report  of  the 
referee  and  exceptions  thereto,  and  being  heard,  and  it  being  ad- 
mitted that  R.  T.  Hardin  has  been  made  a  party  to  this  action, 
the  finding  of  fact  by  the  referee  being  adopted  by  his  Honor,  it  is 
considered  by  the  Court,  that  the  said  report  be  in  all  respects 
confirmed,  and  it  is  adjudged  by  the  Court,  that  the  title  to  the 
lands  described  in  the  complaint,  is  in  J.  M.  Hardin,  as  a  security 
for  the  payment  by  the  defendant  Jesse  Ray,  oi  the  sum  of 
twenty-four  dollars  and  seventy-one  cents,  and  interest,  upon  a 
judgment  in  favor  of  R.  B.  Willis,  administrator,  vs.  R.  T. 
Hardin ;  and  it  further  appearing  to  the  Court,  that  since  the 
report  of  the  referee  has  been  filed,  the  said  sum,  and  interest  and 
cost,  has  been  paid  by  said  Jesse  Ray,  and  credited  upon  said 
judgment  ;  It  is  ordered,  that  the  deed  from  Jesse  Ray  to  R.  T. 
Hardin,  and  the  deed  from  William  Lat  :am,  sherifi,  to  J.  M. 
Hardin,  for  the  lands  described  in  the  complaint,  be  delivered  up 
into  the  hands  of  the  Clerk  of  this  Court  and  cancelled,  upon 
the  payment  by  Jesse  Ray  of  all  the  cost  of  this  action,  includ- 
ing an  allowance  by  consent  of  forty  dollars  to  E.  L.  Vaughan, 
Esq.,  for  taking  and  settling  the  account." 

From  this  judgment,  the  defendant  appealed. 
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No  couDsel  for  the  plaintiff. 

Mr.  D.  G.  Fowle,  for  the  defendant. 

Ashe,  J.  (after  stating  the  facts).  The  pleadings,  and  the 
entire  proceedings  in  this  case,  are  such  a  departure  from  the 
regular  and  orderly  practice  of  our  courts,  that  we  feel  some 
hesitancy  in  going  into  a  consideration  of  the  case. 

But  as  there  is  enough  appearing  from  the  confused  and  im- 
perfect statement  of  facts,  to  enable  us  to  reach  the  justice  and 
equity  of  the  case,  we  have  concluded  to  pass  these  imperfections 
by,  and  decide  this  case  upon  its  merits,  so  far  as  they  can  be 
ascertained. 

According  to  the  plaintiff's  own  showing,  and  the  finding  of 
the  referee,  J.  M.  Hardin,  the  original  plaintiff  in  the  action, 
acquired  no  title  to  the  land  in  controversy  by  his  purchase  at 
the  sheriff's  sale.  For  it  is  alleged  in  the  plaintiff's  replication, 
that  he  purchased  it  at  a  sale  by  the  sheriff,  under  an  execution 
issued  against  the  defendant  Ray,  upon  a  judgment  obtained 
against  him  by  one  Willis,  as  administrator  of  Faun,  and  the 
land  at  that  time  was  subjected  to  the  trust  executed  by  the  de- 
fendant to  R.  T.  Hardin,  to  secure  that  debt,  as  found  by  the 
referee,  and  that  there  was  still  a  balance  due  and  unpaid,  and 
that  being  so,  the  interest  of  the  defendant* Ray  was  not  the  sub- 
ject of  execution  and  sale.  Sprinkle  v.  Martin^  66  N.  C,  55; 
Thompson  v.  Ford,  7  Ired.,  418;  Harrison  v.  BaMcj  1  Dev. 
Eq.,  537. 

In  this  view  of  the  case,  there  was  error  in  the  judgment  of 
his  Honor,  in  adjudging  that  the  title  to  the  land  descrilied  in 
the  complaint  was  in  J.  M.  Hardin.  But  this  error  does  not 
materially  affect  the  result.  For  as  the  referee  found  that  the 
deed  of  trust  was  executed  to  secure  the  Fann  debt,  among  others, 
the  legal  title  was  in  R.  T.  Hardin  until  the  balance  of  $24.71, 
found  to  be  due  on  that  debt,  was  paid. 

The  exceptions  of  the  defendant  to  the  report  of  the  referee, 
we  think,  were  properly  overruled  by  the  Court.     The  defend- 
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aDt  having  set  up  an  equitable  defence  to  that  action,  the  plain- 
tiff then  had  the  right  to  reply  any  equitable  matter  in  rebuttal, 
which  might  avail  him.  Therefore,  he  had  the  right,  if  the 
deed  of  trust  only  gave  him  an  indemnity  against  his  liability 
as  surety  on  the  Faun  debt,  '^  without  waiting  for  actual  loss,  to 
call  on  the  defendant  to  indemnify  him  against  impending 
injury."  Bufnoughs  v.  McNeiU,  2  Dev.  &  Bat.  Eq.,  297.  The 
referee,  therefore,  did  right  to  deduct  the  $19.06,  found  to  be 
due  from  the  plaintiif  R.  T.  Hardin  to  the  defendant,  from  the 
$43.77,  found  to  be  still  due  on  the  Faun  debt,  for  which  the 
said  Hardin  was  liable,  and  in  this  view,  it  would  make  no  dif- 
ference, whether  the  deed  of  trust  was  executed  to  secure  the 
Fann  debt,  or  to  indemnify  the  plaintiff  R.  T.  Hardin,  as  the  de- 
fendant's surety  on  that  debt. 

Our  conclusion  is,  there  was  error  in  the  judgment  of  the 
Superior  Court,  in  that  it  was  adjudged  *^  that  the  title  to  the 
lands  described  in  the  complaint,  is  in  J.  M.  Hardin,  as  a  security 
for  the  payment  by  the  defendant  Jesse  Ray,  of  the  sum  of 
twenty-four  dollars  and  seventy  one  cents  and  interest,  upon  a 
judgment  in  favor  of  R.  W.  Willis,  administrator  vs.  R.  T. 
Hardin."  There  was  error  in  this  part  of  the  judgment,  for 
there  is  no  allegation  in  the  pleadings  by  the  plaintiffs,  or  either 
of  them,  thai  J.  M.  Hardin  purchased  the  land  at  execution  sale 
under  such  a  judgment,  but  on  the  other  hand,  it  is  expressly 
alleged  by  them,  that  J.  M.  Hardin  purchased  at  a  sale  under  an 
execution  against  the  defendant  Ray,  and  as  the  Court  found  the 
fact,  that  the  Fann  debt,  with  interest  and  costs,  bad  been  paid 
by  the  defendant  since  the  report  of  the  Referee  had  been  filed, 
there  was  error  in  ordering  that  the  deeds  from  Jesse  Ray  to  R. 
T.  Hardin,  and  from  Willis  Latham,  sheriff,  to  J.  M.  Hardin, 
should  be  delivered  up  into  the  hands  of  the  Clerk,  to  be  can- 
celled. The  judgment  should  have  been,  and  is  so  modified,  that 
R.  T.  Hardin  and  J.  M.  Hardin,  shall  re-convey  the  land  de- 
scribed in  the  complaint,  to  the  defendant  Jesse  Ray,  upon  the 
payment  by  Jesse  Ray  of.  all  the  costs  of  this  action,  including 
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an  allowance  of  forty  dollars  to  E.  L.  Vaughan  for  taking  and 
settling  the  account,  and  the  case  is  remanded  to  the  Superior 
Court,  that  the  judgment  of  the  Superior  Court,  as  herein  modi- 
fied, sh^ll  be  carried  into  execution. 

Modified  and  remanded. 

Modified  Remanded. 


L.  M.  SCOTT  and  wife  v.  J.  H.  QUEEN  and  wife,  el  als. 

Estoppel — Guardian  and  Ward — Correction  of  a  Deed. 

1.  A  guardian  invested  the  funds  of  ber  two  wards  in  land,  taking  the  deed  is 

ber  own  name.  Tbe  wards,  upon  a  settlement,  took  a  deed  for  equal  porUoos 
of  tbe  land  from  tbe  guardian,  and  gave  ber  a  release.  More  was  due  to  os^e 
ward  tban  to  the  otber.  It  toas  hdd^  that  the  w^ard  to  whom  the  larger  sua 
was  due,  was  not  estopped  by  tbe  release,  from  baying  the  deed  coiTect4ed,  ao 
tbat  it  should  convey  to  ber  the  proportion  of  tbe  land,  which  the  amoaat 
due  her,  bore  to  the  amount  due  the  otber  ward. 

2.  In  such  case,  as  tbe  guardian  is  not  interested,  a  mutual  mistake  on  ber  part 

need  not  be  shown  in  order  to  have  tbe  deed  corrected. 

Civil  actiojs,  tried  before  Avei^,  Judge^  at  Fall  Term,  1885, 
of  the  Superior  Court  of  Burke  county. 

The  facts  appear  in  the  opinion. 

There  was  a  judgment  for  the  defendants,  and  the  plaintiffs 
appealed. 

Mr,  C\  31.  Busbe€y  for  the  plaintiffs. 
No  counsel  for  the  defendants. 

Smith,  C.  J.  Mary  McElrath,  mother  of  the  fettie  defend- 
ant, the  feme  plaintiff,  and  J.  J.  McElrath,  was  duly  appointed 
guardian  to  the  two  last  named,  and  as  such,  came  into  posses- 
sion of  the  sum  of  eight  hundred  and  eighty  dollars,  their  j<Hnt 
trust  estate,  which  she  used  in  the  purchase  of  the  lands  described 
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io  the  complaint,  and  caused  the  title  to  be  made  to  her.  Her 
8011  J.J.  McElratfa,  died  intestate,  in  1863,  without  having  a 
settlement  with  his  guardian,  or  receiving  his  portion  of  the 
trust  estate,  leaving  his  two  surviving  sisters,  his  distributees 
and  heirs-at-law.  The  .said  Mary,  in  closing  her  administration 
of  the  trust  estate,  and  to  obtain  her  discharge  from  liability 
therefor,  on  April  22nd,  1859,  executed  to  her  two  daughters,  a 
deed  for  said  lands,  and  took  from  them  and  their  husbauds  an 
acquittance,  which  two  instruments  are  as  follows: 

"  This  deed,  made  this  22nd  day  of  April,  1859,  by  Mary 
McElratb,  of  Burke  auinty.  State  of  North  Carolina,  to  her  two 
daughters,  Margaret  Queen  and  Victoria  C.  Scott,  of  Burke 
county,  and  State  of  North  Carolina,  witnesseth,  that  the  said 
Mary  McElrath,  who  was  formerly  the  guardian  of  the  said 
Margaret  Queen  aud  Victoria  C.  Scott,  in  consideration  of  the 
sum  of  eight  hundred  and  eighty  dollars  of  her  wards'  money, 
received  and  paid  for  the  lands  hereinafter  described,  and  further 
other  sums  of  money  received  by  her  as  guardian  of  her  said 
daughters,  and  which  is  now  released  by  them,  the  sum  of  five 
dollars  now  paid  by  the  said  Margaret  and  Victoria  C,  the 
receipt  of  which  is  hereby  acknowledged,  hath  bargained  and 
sold,  and  by  the  presents  do  bargain,  sell  and  convey,  to  the  said 
Margaret  Queen,  wife  of  Henderson  Queen,  and  Victoria  C. 
Scott,  wife  of  Lucius  Scott,  and  their  heirs,  several  tracts  of 
land  in  Burke  county.  State  of  North  Carolina,  adjoining  the 
lands  of  John  McElrath,  Sr.,  and  the  heirs-at-law  of  the  late 
Robert  McElrath  ami  others."  (Description  of  the  tracts  omit- 
ted). **  To  have  and  to  hold  the  aforesaid  tract  of  land,  and  all 
the  privileges  and  appurtenances  thereto  belonging,  to  the  said 
Margaret  Queen,  wife  of  Henderson  Queen,  and  Victoria  C. 
Scott,  wife  of  Lucius  M.  Sc(jtt,  and  their  heirs  and  assigns,  to 
them  and  their  only  use  and  behoof,  and  the  said  Mary  McElrath, 
doth  covenant  that  she  is  seized  of  said  premises  in  fee,  and  has 
the  power  to  convey  the  same  in  fee  simple ;  that  the  same  are 
free  from  incumbrances,  and  that  she  will  warrant  and  defend 
the  said  title  to  the  same,  against  the  claims  of  all  persons  what. 
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soever.     In  testimony  whereof,  the  said   Mary  McElrath   has 
hereunto  set  her  hand  and  seal  the  day  and  year  above  written." 
The  acquittance  was  as  follows  : 

"  This  receipt  witnesseth,  that  whereas,  Mary  McElrath  was 
duly  appointed  guardian  of  her  two  daughters,  Margaret  and 
Victoria  C.  McElrath,  and  as  guardian,  received  into  her  hands 
various  sums  of  money  due  them  from  their  father's  and  grand- 
father's estate,  and  from  Edward  J.  Erwin,  late  Clerk  and 
Master  of  the  Court  of  Equity  for  Burke  county,  the  proceeds 
of  certain  lands,  sold  under  a  decree  of  said  Court,  as  the  prop- 
erty of  the  heirs  of  Robert  McElrath,  for  partition,  which  was 
due  the  said  Margaret  and  Victoria,  as  two  of  the  heirs  and 
tenants  in  common  ;  and  whereas,  the  said  Mary  McElrath  pur- 
chased at  the  sale  of  said  land,  two  of  said  tracts,  and  afterwards 
another  part  of  a  tract  thus  sold  from  the  estate  of  Robert  J.  McEl- 
rath, and  invested  the  money  of  her  said  wards  in  said  lands,  and 
took  the  conveyance  to  herself,  and  whereas,  the  said  Margaret 
has  arrived  at  the  age  of  twenty-one  years,  and  has  married 
Henderson  Queen,  and  the  said  Victoria  C.  has  attained 
the  age  of  twenty-one,  and  has  likewise  married  Lucius  M. 
Scott ;  and  whereas,  on  the  settlement  of  the  said  Mary  McEl- 
rath's  guardian  account  with  her  said  wards,  the  said  Mary  and  her 
said  daughters  and  their  said  husbands,  have  settled  and  adjusted 
all  claims  which  they  or  either  of  them  may  have  had  against 
said  Mary  McElrath,  guardian  as  aforesaid.  And  the  said  Mary 
McElrath,  in  consideration  of  the  same,  and  inasmuch  as  her 
children's  money  was  invested  in  said  lands,  has  this  day  con- 
veyed the  said  land  to  them  and  their  heirs  in  fee  simple.  We 
therefore  hereby  release  and  relinquish  all  claims  and  demands, 
we,  or  either  of  us  have  against  the  said  Mary  Me£lrath,  by 
reason  of  her  said  guardianship.  Given  under  our  hands  and 
seals  this  22nd  day  of  April,  1869. 

VicfTORiA  Scott,  [Seal.] 
Lucius  M.  Scott,  [Seal.] 
Margaret  Queen,  [Seal.] 
J.  H.  Queen,  [Seal.]  " 
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The  conipIaiDt  alleges  that  the  couveyance  was  put  in  its  pres- 
ent foriti,  under  an  erroneous  belief  of  the  guardian,  that  her 
daughters  had  an  equal  share  in  the  trust  fund,  whereas  the  feme 
defendant  had  none  until  her  brother's  death,  and  then,  dividing 
his  moiety  equally  lietween  his  sisters,  she  succeeded  to  one- 
fourth  only  of  the  common  fund,  while  the  feme  plaintiff  had 
her  original  moiety  increased  to  three- fourths,  and  that  it  was 
the  guardian's  intention  to  convey  the  estate  in  the  lands  in  like 
pro{M)rtions,  and  thereby  discharge  her  liabilities  to  each.  So 
she  states  in  her  answer,  but  is  unable  to  explain  how  she  came 
to  mistake  her  relations  in  this  res()ect  towards  them. 

It  is  not  averred  in  the  complaint  that  the  mistake  was  mutual, 
or  that  the  instrument  itself  was  not  put  in  the  form  intended 
and  understood  by  all;  but  that  the  grantor,  under  a  misappre- 
hension of  her  own  financial  obligations,  made  the  deed  to  the 
two  daughters  for  equal  interests.  It  seems  U}  have  l)een  an 
arrangement  originating  with  her,  and  carried  out  with  full  de- 
liberation and  care,  and  the  alleged  mistake  was  discovered  in 
1871.  The  long  delay  in  bringing  the  action — some  twelve 
years — is  accounted  for  and  explained,  by  the  fact  that  a  compro- 
mise (verbal,  we  understand),  was  effected,  and  a  divisional  line 
agreed  on  and  run,  under  which  each  has  been  put  in  possession 
of  her  part,  and  had  the  use  of  it  since,  from  which  the  defend- 
ants have  recently  departed,  refusing  to  recognize  it. 

There  is  no  averment  nor  intimation  that  the  misappre- 
hension was  brought  alx>ut  by  any  word  or  act  of  the  defendants 
Queen  and  wife,  or  of  either,  and  that  the  entire  transaction  does 
not  effectuate  the  common  purpose,  as  then  understood  by  all. 

The  action  has  for  its  object  the  reformation  of  the  deed,  so 
that  the  estate  in  the  lands  shall  vest,  three- fourth  parts  in  the 
feme  plaintiff,  and  one-fourth  part  in  the  feme  defendant  Mar- 
garet, and  then  for  a  partition  in  this  proportion  between  the 
tenants.  The  Court  submitted  issu&s  made  in  the  pleadings  to 
the  jury,  in  response  to  which  they  find  that  the  lands  in  dis- 
pute were  purchased  by  the  guardian  with  the  trust  funds  be- 
30 
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longing  to  her  wards  Victoria  C.  and  J.  J.  McElrath,  and 
held  by  them  in  equal  shares.  The  Court  ruled  that  the  plain- 
tiflfe  were  estopped  by  the  release,  and  gave  judgment  against 
the  plaintifi!^,  from  which  they  appeal  and  present  that  rulii^ 
for  review. 

The  substantial  controversy  is  between  the  two  sisters,  grantees, 
and  the  reformation  of  the  deed  is  demanded  to  readjust  their 
respective  interests  in  the  estate  conveyed.  It  is  a  matter  of  in- 
difference to  the  grantor,  whether  the  instrument  remain  in  its 
present  form,  or  be  reformed,  since  however  the  litigating  par- 
ties may  be  affected,  her  estate  in  either  case  is  divested  and  gone. 
It  would  seem  therefore,  not  to  be  so  important  to  ascertain 
whether  she  made  the  alleged  mistake  as  to  the  conveyance,  as  it 
is  to  ascertain  whether  there  was  a  common  mistake  among  the 
grantees  taking  under  the  deed,  so  as  to  make  it  inequitable  for 
the  one  to  retaij)  more  of  the  fruits  of  the  invested  trust  fund», 
than  her  proper  share  therein.  The  action  must  then  be  regarded 
as  prosecuted,  not  so  much  to  rectify  the  deed,  as  to  compel  the 
adjustment  of  equities  between  the  beneficiaries  receiving  the 
estate.  It  is  unnecessary  to  invoke  the  aid  of  an  estop|)eI,  since 
it  is  not  proposed  to  impeach  the  settlement  and  release,  and  re- 
assert a  discharged  liability  resting  upon  the  mother  previously, 
but  to  re-arrange  the  interests  acquired  in  the  land,  upon  the 
basis  of  their  equitable  claims  upon  the  funds  invested  in  its 
purchase.  The  recitals  in  the  instruments,  clearly  indicate  an 
intent  to  substitute  the  land  in  place  of  the  funds,  as  the  prop- 
erty t(»  whom  those  funds  belong,  and  according  to  their  several 
shares  and  interests  therein.  In  other  words,  the  mother  volun- 
tari  ly  undertakes  to  do  what  the  daughters,  following  their  moneys 
into  the  investment,  instead  of  enforcing  a  personal  obligation, 
could  have  compelled  the  trustee  to  do,  and  in  such  case^  tbeir 
relative  interests  would  be  unchanged.  The  deed  upon  its 
face,  manifests,  in  its  erroneous  recital  of  facts,  and  in  its  en- 
tire scope,  a  purpose  to  transfer  to  the  land,  the  claims  wfaidi 
each  had  to  the  moneys  thus  used,  and  in  the  same  relative  prcn 
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portion  to  each.  The  rectification  of  the  deed  in  this  particular, 
does  not  in  any  wise  disturb  the  settlement  of  both  with  their 
mother,  or  re-open  any  controversy  with  her  about  her  ad- 
ministration of  the  trust  estates.  As  to  her,  what  has  been  done, 
remains  intact  and  final.  There  is  error  in  the  ruling  and  in  the 
judgment  rendered,  for  which  there  must  be  a  new  trial,  and  it 
is  so  ordered.     Let  this  l>e  certified. 

Error.  Reversed. 


MARY  RIPLEY,  Guardian,  v.  ISAAC  ARLEDGE  et  als. 

Evidence — Execution  Sale — Dormant  Judgment. 

1.  It  is  discretionary  with  the  trial  Jud^e  to  allow  a  party  to  Introduce  bis  evi- 
dence in  any  order  which  he  may  desire. 

18.  The  admission  of  immaterial  evidence  cannot  be  assig^ned  as  error. 

Z.  Under  the  former  practice,  a  purchaser  at  an  execution  sale  on  a  dormant 
judgment,  got  a  good  title,  when  he  was  a  stranger  to  the  judgment. 

4.  In  such  case,  the  dormant  judgment  was  only  voidable,  and  the  sheriff  was 
bound  to  obey  It,  although  it  might  be  set  aside  at  the  instance  of  the  defend- 
ant, before  property  had  been  purchased  under  it. 

iStaU  r.  Morgan^  7  Ired.,  387;  Weaver  v.  CiHer,  1  Dev.,  337;  (My  v.  Mizle,  3 
Murpb.,  250;  Dawaon  v.  Shepherd,  4  Dev.,  4U7 ;  Murphy  v.  Wood,  2  Jones,  63 ; 
TorJcinsUm  v.  Alexander,  2  Dev.  <fe  Bat,  87 ;  Smith  v.  Spencer,  3  Ired.,  256,  cited 
and  approved). 

Civil  action,  to  recover  land,  tried  before  Avet^,  Judge,  at 
Fall  Term,  1885,  of  the  Superior  Court  of  Henderson  county. 

The  plaintiff  claimed  title  under  a  sheriff's  deed,  dated  the 
13th  day  of  June,  1870,  executed  to  hira  as  purchaser  at  a  sale 
had  by  said  sheriff,  under  an  execution  issued  upon  a  judgment 
in  favor  of  Jesse  McMinn,  against  C.  F.  Townsend  and  others; 
and  the  defendant,  for  his  defence,  relied  upon  a  deed  executed 
to  him  by  said  Townsend,  dated  the  10th  day  of  June,  1866. 

The  following  issues  were  submitted  to  the  jury: 
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**  1.  Is  the  plaintiff  the  owner  of  the  land  in  eontn>versy? 

'^2.  Was  the  defendant  in  the  wrongful  possession  of  said 
land,  when  the  action  was  brought? 

*^3.  What  is  the  plaintiff's  damages?" 

It  was  admitted  that  both  parties  claimed  under  C.  F.  Town- 
send,  and  that  J.  H.  Ripley  was  the  only  heir-at-law  of  J.  W. 
Ripley,  now  dead,  and  that  Mary  Ripley  was  the  r^ularly  ap- 
pointed guardian  of  the  said  J.  H.  Ripley ;  and  that  the  defend- 
ant claimed  under  a  deed  executed  by  C.  F.  Townsend  to  Isaac 
Arle<lge,  dated  June  10th,  1866,  which  was  put  in  evideuce. 

The  plaintiff,  in  support  of  the  title  of  her  ward,  oflfered  in 
evidence  a  deed  from  T.  W.  Taylor,  sheriff,  to  J.  W.  Ripley^ 
reciting  a  judgment  and  execution,  in  the  case  of  Jesse  McMitm 
V.  C  F,  Toton^end  and  oihers,  for  $269.60.  The  defendant  ob- 
jected  to  the  introduction  of  the  deed,  but  the  Court  admitted  it, 
reserving  the  question  as  to  its  effect,  till  the  plaintiff  should 
offer  the  record  of  the  judgment,  &c.,  recited  therein,  which  the 
plaintiff  proposed  to  do.  The  defendant  exoe()ted  to  the  evi- 
dence. The  Clerk  of  the  Superior  Court  was  introduceil  as  a 
witness,  and  testified  that  he  was  Clerk,  and  that  the  papers  then 
offered  in  evidence  by  the  plaintiff,  were  records  of  the  Superior 
Court  of  Henderson  countv,  on  file  in  his  office.  The  first  rec- 
ord  offered  in  evidence,  was  the  judgment  in  the  case  of  Jesse 
McMinn  v.  C  F.  Tovmsend  and  others,  for  $269.60,  with  interesi 
on  $250,  from  April  1st,  1861,  rendered  at  the  Spring  Term, 
1861,  of  the  Superior  Court  of  Henderson  county. 

Several  executions,  issued  at  various  intervals,  were  then 
offered,  some  of  which  were  levied  upon  the  lot  in  question,  but 
in  each  case,  the  benefit  of  the  levy  was  lost  by  ji.  fas.,  subse- 
quently issued,  until  1866,  when  an  execution  was  issued  on  the 
30th  day  of  March  of  that  year,  tested  of  the  Fall  Term,  1865, 
and  returnable  to  Spring  Term,  1866,  which  the  sheriff  returned 
levied  upon  the  lot  in  controversy,  on  the  12th  of  May,  1866. 

The  next  evidence  offered,  was  an  entry  on  the  execution 
docket,  showing  that  a  ven.  ex.,  with  a  fi.  fa,  clause,  bad 
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issued  from  Fall  Terra,  1867,  returnable  to  Spring  Term,  1868, 
and  issued  on  the  1st  day  of  January,  1868,  reciting  a  levy  on 
the  lot  in  question,  and  on  three  hundred  acres  of  land,  lying  on 
the  French  Broad  river.  On  the  execution  the  sheriff  returned, 
*^  Suspended  by  Ordinance  of  Convention/' 

The  plaintiff  then  offered  a  memorandum  on  the  judgment,  in 
these  words:  "Alias  ven.  ex,  and  fi.  fa,,  issued  to  Spring 
Terra,  1870,  dated  19th  February,  1870,"  and  also  an  entry  on 
the  return  of  the  said  prrxiess,  in  the  following  words,  to-wit: 
^^Sold  C.  F.  Townsend's  interest  as  described  iji  this  fi,  /a.,  in  a 
house  and  lot  in  the  town  of  Hendersonvillc,  on  the  3rd  day  of 
June,  1870,  to  J.  W.  Ripley,  he  l>eing  the  last  and  highest  bid- 
der, at  the  sum  of  $499.75,  apply  on  this  fi,  fa,  $400.66,  bal- 
ance applie<l  on  other  executions."  (Signed)  T.  W.  Taylor, 
sheriff. 

Mr.  Pace,  the  Clerk  of  the  Court,  then  testified  that  the  veji- 
-ditioni  exponas,  under  which  the  sale  was  made  in  1870,  was 
regularly  issued  by  him,  according  to  the  recitals  in  the  deed,  and 
was  returned  by  the  sheriff,  with  the  indorsements  entered  of  re- 
<»rd,  and  put  in  evidence  as  given  above.  That  the  said  ven,  ex, 
could  not  now  be  found  in  the  office,  after  diligent  search,  and 
according  to  the  recollection  of  the  witness,  he  last  saw  it  when 
he  gave  it  to  the  defendant  Arledge,  to  be  examined  by  hiscoun- 
^1  in  another  action  then  pending,  in  which  Arledge  was  plain- 
tiff. There  was  a  good  deal  of  evidence  offered  on  the  trial, 
upon  the  question  whether  the  judgment  under  whr-ch  tlie  plain- 
tiff claimed  title,  had  been  satisfied  before  the  sale  by  the  sheriff. 
There  was  a  motion  for  a  new  trial,  which  was  overruled.  There 
was  no  exception  taken  to  the  charge  of  the  Court,  nor  was  there 
any  request  for  additional  instructions  to  the  jury  by  defendant's 
counsel. 

There  was  judgment  for  the  plaintiff,  and  the  defendant  ap- 
pealed. 

No  counsel  for  the  plaintiff. 
Mr.  A,  Jones,  for  the  defendant. 


470  IN  THE  SUPREME  COURT. 


RiPLET    •.    ARLEDOB. 


Ashe,  J.  (after  stating  the  facts).  In  the  Superior  Court,  the 
case  was  made  to  turn  entirely  upon  the  question  whether  the 
judgment  under  which  the  plaintiflP  claimed  title  to  the  lot  io 
controversy,  was  satisfied  l)efore  the  sale  by  the  Sheriff,  but  that 
point  was  settled  by  the  verdict,  which  found  all  the  i>sueSy 
under  the  charge  of  the  Court,  in  favor  of  the  plaintifiP. 

There  were  only  two  exceptions  taken  by  the  defendant  in  the 
Court  below.  The  first  was  to  the  introduction  of  the  Sheriff^ 
deed  by  the  plaintiff — but  there  was  na  ground  for  that  excep- 
tion, except  as  to  the  urder  in  which  the  plaintiff  should  set  forth 
his  documentary  evidence  of  title,  and  that  was  a  matter  in  the 
discretion  of  the  Judge. 

The  other  was  to  the  admission  of  the  ven.  ex,,  issued  in  1867^ 
without  the  leave  of  the  Court.  There  was  no  merit  in  this 
exception.  It  would  not  have  affected  the  plaintiff's  title  in  the 
least,  if  it  had  been  excluded,  for  it  was  soon  followed  by  another 
ven,  ex,  reciting  the  same  levy,  to- wit :  that  made  on  the  12th  of 
May,  1866.  There  was  no  exception  at  the  time  to  the  charge 
of  the  Judge,  and  no  request  for  additional  instruction  by  de- 
fendant's counsel,  nor  was  there  any  objection  except  those  above 
referred  to,  taken  to  any  of  the  evidence  offered  on  the  trial. 

But  in  this  Court  the  defendant  excepted  to  the  charge  of  his 
Honor,  insisting  there  was  error  in  the  instructions  i^iven  to  the 
jury.  His  Honor,  among  other  things,  had  instructed  the  jury, 
"that  if  any  part  of  the  judgment  was  still  unsatisfied,  the  sale 
was  valid,  and  passed  a  good  title  to  the  purchaser,  and  the  jury 
should  answer  the  first  issue  *  yes,' "  the  effect  of  which  was  to 
find  that  the  plaintiff,  J.  H.  Ripley,  was  the  owner  of  the  land 
in  controversy. 

The  defendant  alleged  there  was  error  in  this  instruction,  con- 
tending, that  even  admitting  the  judgment  was  um^atisfied,  the 
plaintiff  had  failed  to  establish  his  title  to  the  land  by  theproo& 
he  had  offered.  He  contended  that  after  levy  upon  the  land  on 
the  12th  of  May,  1866,  the  plaintiff  had  sued  out  a  fi,  fa.,  and 
by  so  doing  had   lost  the  benefit  of  the  levy,  and  that  nosubee- 
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quent  levy  thai  might  bv  raa<le,  couhl  divest  the  title  which  the 
defendant  had  acquired  by  the  deed  executed  to  him  by  C.  F. 
Townsend  on  the  10th  of  June,  1866.  This  would  no  doubt  be 
true,  if  (he  position  of  the  defendant  was  sustained  by  the  facts 
of  the  case;  but  unfortiniately  for  his  portion,  the  record  does 
not  show  that  any  such  execution  ever  issued,  after  the  12th  of 
May,  1866.  This  levy  was  made  under  an  execution  bearing 
tede  Fall  Term,  1865,  and  returnable  to  Spring  Term,  1866. 
The  next  process,  was  a  veil.  ex.  with  a  fi.  fa.  clause,  issued 
Feb.  5th,  1867,  iesUd  at  Fall  Term,  1866,  and  returnable  to 
Spring  Terra,  1867.  Then  a  ven.  ex.  with  a  fi.  fa.  clause  was 
issued  from  Spring  Term,  1867,  returnable,  we  must  assume,  to 
Fall  Term,  1867,  by  which  a  levy  was  made,  as  we  infer,  under 
the  fi,  fa.  clause,  upon  three  hundred  acres  of  land,  the  properly 
of  the  defendant,  lying  on  the  French  Broad  river,  for  the  next 
ezecutioit  i&sued,  as  shown  by  the  record,  was  a  veii.  ex.  with  a 
fi.  fa.  clause,  tested  of  Fall  Term,  1867,  returnable  to  Spring 
Term,  1868,  issued  the  1st  of  January,  1868,  in  which  was  reci- 
ted the  levy  of  the  12th  of  May,  1866,  on  the  town  lot,  and  the 
levy  of  the  11th  Sept.  1867,  on  the  300  acres  of  land.  No 
executicm  appears  to  have  been  issued  after  that,  until  1870, 
when  the  ven.  ex.  was  issued  under  which  the  land  was  sold  by 
thf*  sheriff.  This  must  have  bcH'u  issued  from  Fall  Term,  1869, 
returnable  to  Spring  Term,  1870,  which  was  then  held  in  the 
month  of  June,  so  that  the  last  ven.  ex.  was  issued  more  than  a 
year  and  a  day  after  that  issued  on  the  Istof  January,  1868,  re- 
turnable to  the  Spring  Term  of  that  year.  But  this  could  not 
affect  the  title  of  the  plaintiff,  for  it  has  been  decided  by  this 
Court,  that  a  purchaser  under  an  execution  is'^ued  on  a  dormant 
judgment,  will  get  a  good  title,  when  he  is  a  stranger  to  the 
judgment.  The  execution  is  only  voidable,  and  the  sheriff  is 
bound  to  obey  it,  though  it  may  be  set  asi<le  at  the  instance  of 
the  defendant.  State  v.  Morgan,  7  Ired.,  387.  Weaver  v.  Crier, 
1  Dev.,  337,  Oxly  v,  Mide,  3  Murph.  250,  Dawson  v.  Shepherd, 
4  Dev.,  497.     But  it  is  further  held,  that  "  it  is  erroneous  to  set 
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aside  au  execution  issued  upon  a  dormant  judgment,  when  prop- 
erty has  been  purchased  under  it."  Murphy  v.  Wood,  2  Jones,  63. 
In  Torkinsion  v.  Alexander,  2  Dev.  &  Bat.,  87,  the  Conrt  held, 
that  *4he  levy  operates  as  a  lien,  which  sets  apart  the  land  levied 
on,  for  the  satisfaction  of  the  creditor's  judgment,"  and  as  was 
held  in  Smith  v.  Spefioer,  3  Ired.,  256,  the  levy  put  the  property 
in  the  custody  of  the  law,  until  the  debt  should  be  |)aid,  as 
against  the  defendant  in  the  execution,  and  the  levy  creates  a 
lien  on  the  land,  as  did  the  judgment,  when  a  writ  of  elegit 
was  issued  upon  it,  under  the  statute  of  Westminster  2nd,  and 
that  writ  might  be  sued  out  to  enforce  the  lien  at  any  time,  with- 
out regard  to  the  "year  and  a  day." 

It  was  there  held,  that  a  purchaser  from  the  defendant,  wasio 
no  better  condition  than  his  vendor — it  being  the  **  direct  operatioD 
of  a  lien  created  by  execution,  to  prevent  the  defendant  from 
defeating  the  execution  by  alienating,  and  to  give  the  proceed  the 
same  effect  against  the  property  in  the  hands  of  the  purchaser, 
as  in  those  of  the  debtor  himself." 

But  be  this  as  it  may,  there  was  no  exception  taken  upon  this 
|K)int,  either  in  the  Court  below,  or  in  the  argument  before  this 
Court.  Our  conclusion  is,  the  plaintiff  has  made  out  his  tide  lo 
the  lan<l  in  controversy,  and  the  opinion  of  the  Court  is,  there 
was  no  error.  The  judgment  of  the  Superior  Court  is  therefore 
affirmed. 

Xo  error.  AflSrmed. 


J.  M.  VAUCIHAN,  Executor,  v.  5AMUEL  J.  LEW^ELLTN,  et  al«- 

Reference — Practice — Evidence — Confidential  Relations. 

I.  Iks  order  of  reference  was  ai  foUows:  "In  this  cause  the  order  of  pefet«oc« 
heretofore  made  herein  having  been  mislaid,  it  is  agreed  between  the  parties 
that  D.  C,  Clerk  of  this  Court,  proceed  to  take  and  state  an  account,'' and  **if 
not  found,  that  an  order  be  made  as  of  the  last  term  by  canwnt  according;'" 
iidd,  that  this  makes  a  reference  by  consent. 
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2.  The  decision  of  tbe  Judse  in  revising  the  report  of  a  referee,  is  reviewable  as 

to  questions  of  law,  but  not  as  to  the  findings  of  fact. 

3.  When  the  vendor  agrees  to  convey  land  to  the  vendee  on  the  payment  of  the 

purchase  money,  which  is  deferred  by  the  terms  of  the  agreement,  the  burden 
of  proving  such  payment  is  in  the  vendee,  and  such  contract  does  not  create 
any  confidential  relations  between  the  parties,  or  raise  any  presumption  of 
payment  from  slight  proofs,  which  would  be  insuflScIent  without  the  aid  of 
such  artificial  presumption. 

(Atkinaan  v.  Whitehead,  77  N.  C,  418;  Overhy  v.  B.  d:  L.  Asaoeiation,  81  N.  C,  56; 
Grant  v.  Beeae,  82  N.  C,  72;  I^rry  v.  Tupper,  74  N.  G.,  722,  cited  and  approved. 
MeLeod  v.  BvUard,  84  N.  C,  515,  distinguished  and  approved). 

This  was  a  civil  action,  tried  before  Graves,  Judge,  at  the 
July  Term,  1885,  of  the  Superior  Court  of  Rockingham  county. 

The  facts  were  as  follows: 

The  plaintiff  aHeges  that  his  testator,  P.  Black,  being  the 
owner  of  the  tract  of  land  described  in  the  complaint,  and  con- 
taining one  hundred  and  ninety-six  acres,  on  February  14th, 
1871,  entered  into  an  agreement  with  the  defendant  Samuel,  for 
the  sale  of  the  same,  at  the  price  of  seven  hundred  dollars,  for 
which  sum  the  sealed  note  of  the  said  Samuel  was  taken,  pay- 
able one  day  after  date,  and  reciting  as  well  the  consideration 
for  which  it  was  given,  as  that  the  title  should  remain  iu  the 
vendor  until  all  the  purchase  money  was  paid.  At  the  same 
time,  the  testat<»r  executed  his  bond  to  the  vendee,  and  therein 
binds  himself  and  his  heirs,  upon  payment  of  the  bond  with 
accrued  interest,  tn  make  a  deed,  conveying  a  good  and  suiScient 
title  in  the  said  land  to  the  feme  defendant,  the  vendee's  wife. 
The  plaintiff  further  avers,  that  while  his  testator,  in  his  life 
time,  was  always  ready  and  willing  to  comply  with  his  covenant 
obligation,  the  purchaser  failed  to  pay  any  part  of  the  money  so 
due,  except  the  small  sum  of  $41  ^^-j  which  is  credited  on  the 
note  of  date  June  1st,  1877.  The  present  action  is  to  recover 
judgment  for  what  is  due  on  the  note,  and,  if  necessary,  for  an 
order  of  sale  of  the  land  for  its  satisfaction. 

The  defendant's  answer  admits  the  series  of  facts  alleged,  in 
reference  to  the  contract  and  the  sealed  instruments  mentioned, 
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bat  avers  that  the  debt  has  been  paid  in  full,  and  asks  that  the 
plaintiff  be  required  to  make  title  to  the  /e/rw  defendant,  accord- 
ing to  his  contract. 

There  was  an  order  of  reference  made  in  the  cause,  which 
being  lost  or  mislaid,  was  replaced  by  an  agreement  as  follows: 
"  In  this  cause,  the  order  of  reference  heretofore  made  herelD, 
having  been  mislaid,  it  is  agreed  between  the  parties  that  D. 
Settle,  Esq.,  the  Clerk  of  this  Court,  proceed  to  take  and  state 
an  account  between  the  parties  in  this  cause,  upon  the  issues 
raised  by  the  pleadings,  and  tliat  in  case  the  said  order  is  here- 
after found,  this  reference  shall  be  governed  by  the  terms  thereof ; 
and  if  not  found,  that  an  order  be  made,  as  of  the  last  term,  6y 
oonsevt,  according  to  the  rights  of  the  parties  under  the  plead- 
ings." To  this  is  attached  the  signatures  of  the  attorneys  in  the 
cause. 

Voluminous  testimony  was  taken  and  reported  by  the  referee, 
with  his  findings  of  fact  and  a^nclusious  of  law,  to- wit: 

**  1st.  That  Samuel  J.  I^ewellyn,  one  of  the  defendants  named 
in  the  pleadings,  did,  on  February  14th,  1871,  execute  and  de- 
liver to  the  plaintiff's  testator,  P.  Black,  his  bond  of  said  date, 
due  and  bearing  interest  one  day  after  da1«,  in  the  sum  of  $700, 
being  purchase  money  for  the  land  described  in  the  pleadings. 

"  2nd.  That  at  the  time  of  executing  said  bond,  the  saiti  Black 
executed  and  delivered  his  undertaking  to  the  said  Samuel  J. 
Lewellyn,  obliging  himself  upon  the  full  payment  of  said  bond, 
with  interest,  to  execute  to  the  defendant,  Sally  Lewellyn,  a  good 
and  sufficient  title  to  the  land  named  in  the  pleadings. 

'*3rd.  That  the  following  payments  have  been  made  (»o  said 
bond,  to- wit: 

"On day  of  March,  1871, $200  00. 

"On  1st  day  of  June,  1877, 41  86." 

The  referee  found  as  conclusions  of  law  : 
"  1st.  That  the  defendants  are  still  indebted  to  the  plaintiff  in 
the  sum  of  $700,  with   interest  thereon  from   February  14th, 
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1871,  at  six  per  cent,  per  aimum  till  paid,  subject  to  a  credit  of 
$200  March  15th,  1871,  and  a  credit  of  $41.86  June  1st,  1877, 
the  amount  due  being  the  sum  of  $503.00,  with  interest  thereon 
from  March  16th,  1871,  subject  to  a  credit  of  $41.86  as  of  June 
1st,  1877." 

The  defendants  filed  a  series  of  exceptions  to  the  report,  which 
with  the  rulings  of  the  Court  upon  them  are  as  follows: 

''The  defendants  above  named  Except  to  the  conclusions  of  law 
and  fact  as  found  by  the  referee  herein,  as  follows: 

"1.  For  that  the  referee  did  not  give  defendants  credit  for 
$30.00  as  shown  by  Exhibit  "G,"  filed  herein,  paid  as  thereon 
stated. 

"2.  For  that  the  referee  did  not  give  defendants  credit  for 
$38.00  paid,  as  stated  by  the  witness,  Mrs.  Sarah  Adkins. 

**  3.  For  that  the  referee  excluded  the  testimony  of  A.  L.  Lew- 
ellyn, witness  of  defendants  and  their  son,  after  proof  that  the 
estate  of  his  father  was  insolvent. 

"  4.  For  that  the  referee  failed  to  give  defendants  credit  for  the 
items  mentioned  in  Exhibit  "B,"  filed  herein.   , 

"  5.  For  that  the  referee  refused  to  exclude  the  testimony  of  T. 
W.  Martin. 

"  6.  For  that  the  referee  refused  to  exclude  the  testimony  of  P. 
D.  Price,  a  legatee  under  the  will  of  plaintiff's  testator,  and 
a  party  in  interest. 

"7.  That  the  referee,  in  his  third  conclusion  of  fact,  finds  that 
only  $241.86  have  been  paid  on  the  bond,  whereas  the  evidence 
shows  that  in  addition  to  these  payments,  there  are  those  which 
are  shown  in  Exhibit  "B,"  filed  herein,  and  the  further  sums  of 
$30.00  and  $38.00,  referred  to  in  exceptions  two  and  three. 

"  8.  That  the  referee  finds  that  the  land  has  not  been  paid  for 
in  full,  whereas  the  evidence  shows,  by  admissions  of  the  plain- 
tiff's testator,  the  entire  purchase  money  has  been  paid. 

"  9.  The  defendants  except  to  the  referee's  conclusion  of  law,  in 
that  he  finds  that  there  is  a  balance  of  purchase  money  due;  of 
$503.50,  with  interest  thereon  from  March  15,  1871,  at  six  per 
cent.,  subject  to  a  credit  of  $41.86  as  of  June  Ist,  1877.' 


"7   ?> 
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At  the  hearing  the  Court  entered  the  following  judgment: 

"  This  cause  coming  on  to  be  heard,  upon  the  exceptions  as  filed 
by  the  defendants,  after  argument  of  counsel,  it  is  adjudged  by 
the  Court  that  exceptions  1,  2,  3,  7,  8  and  9  be  sustained.  Ex- 
ception 4  is  considered  in  connection  with  exception  8,  and  the 
said  exception  4  is  partly  sustained  and  partly  overruled,  aod  the 
Ctmrt  doth  find  that  the  whole  of  the  purchase  money  has  been 
paid  and  no  more.     Exceptions  5  and  6  are  overruled. 

"  It  is  further  ordered  by  the  Court,  that  the  plaintiff  in  this 
action,  exec^ute  to  the  defendant  Sal  lie  Lewellyn,  a  goo^l  and 
sufficient  deed  in  fee  simple  to  the  land  mentioned  in  the  plead- 
ings, upon  the  registration  of  the  title  bond  described  in  the 
complaint. 

"It  is  further  ordered,  that  the  plaintiff  pay  the  cost  of  the 
action,  to  be  taxed  by  the  Clerk." 

The  defendant  Samuel  having  died  before  the  taking  the 
account,  the  objections  to  the  re|)ort  came  from  his  surviving 
wife,  and  so  much  of  the  case  on  appeal  as  is  deemed  material  to 
their  being  understood  is  this: 

Upon  the  hearing  of  the  exceptions  before  his  Honor,  (as 
before  the  Referee),  the  defendants  assumed  the  burden  of  show- 
ing from  the  evidence,  that  payment  had  been  made  in  full. 
But  in  the  course  of  the  plaintiff's  argument,  in  response  to  that 
of  the  defendant  first  heard,  his  Honor  announced,  that  inasmuch 
as  the  evidence  of  the  plaintiff  disclosed  that  the  testator  —the 
vendor,  P.  Black — had  taken  from  Samuel  L#ewellyn,  pending 
the  contract,  bonds  for  rent,  to-wit :  in  the  sura  of  $78.66,  bal- 
ance for  the  rent  of  the  land  for  the  years  1871  and  1872,  and 
$50  for  the  rent  for  the  year  1873,  and  had,  a  few  days  before  the 
testator's  death,  in  February,  1881,  issued  a  summons  against 
Samuel  Lewellyn  for  one  hundred  dollars,  for  rent  for  the  vetr 
1880,  which  said  rent  bonds  were  held  by  the  testator  as  unpaid, 
except  a  credit  of  $30  endorsed  therecm  May  26,  1875  ;  that  al- 
though the  plaintiff  had  offered  evidence  of  these  writings  to 
show  non-payment  of  purchase  money,  such  course  of  dealing  by 
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the  vendor  with  the  veudee,  under  all  the  proof  in  this  case, 
showed  that  there  was  a  relation  of  confidence  existing  between 
the  vendor  and  vendee,  like  that  between  mortgagor  and  mortga- 
gee, and  under  the  ruling  in  McLeod  v.  Bvilard ;  and  transactions 
between  parties  standing  in  such  relations,  were  looked  upon  with 
suspicion,  and  under  such  relatiouH,  slight  proof  of  payments 
would  raise  pfesumptions  of  payment,  and  the  Courts  would  re- 
quire a  fair  accounting  on  the  part  of  the  vendor,  under  the  cir- 
cumstances of  this  case. 

The  Court  sustained  the  exceptions,  and  announced  that  the 
judgment  would  be  to  recommit  the  report,  to  be  corrected,  upon 
the  evidence  already  taken,  without  giving  either  party  the  right 
to  oflFer  any  additional  evidence.  Thereupon,  in  order  to  avoid  a 
recommittal,  at  the  request  and  by  the  consent  of  both  parties, 
the  Judge  undertook  to  reform  the  report  according  to  his  ruling 
sustaining  the  exceptions,  and  rendered  judgment,  although  the 
plaintiff  insisted  that  his  Honor  should  find  specifically,  what 
items  in  Exhibit  '^B"  he  allowed  as  credits,  and  what  items 
therein  he  disallowed. 

And  from  the  rulings  and  judgment  so  rendered,  the  plaintiff 
appealed  and  assigns  as  errors  in  said  judgment  as  follows,  to-wit : 

"  1.  For  that  in  arriving  at  such  judgment,  his  Honor  held  the 
plaintiff  to  the  burden  of  the  proof  of  the  non-payment  of  the 
purchase  money,  putting  the  testator  in  the  relation  of  a  fiduciary 
under  a  presumption  of  fraud,  though  the  evidence  in  the  case 
shows  clearly  and  fully,  that  the  purchaser  was  continually  in 
possession  of  the  premises  from  the  date  of  the  contract. 

"  2.  For  that  his  Honor  sustained  exception  2,  without  ade- 
quate proof. 

'*  3.  For  that  his  Honor  sustained  exception  3,  and  held  com-    • 
peteut  the  testimony  of  A.  S.  Lewellyn,  son  of  Samuel  J.  Lewel- 
lyu,  deceased. 

''4.  For  that  his  Honor  in  considering  exception  4,  in  cod- 
nection  with  exception  8,  sustained  exception  4  in  part  and  over- 
ruled it  in  part,  thus  making  a  mixed  finding  of  fact  and  law. 
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so  as  to  arrive  at  the  conclusion  that  all  of  the  purchase  monej 
had  been  paid,  without  making  articulate  his  findings  as  to  which 
items  of  "Exhibit  B"  were  true,  and  whi?h  were  not, so  thathia 
findings  would  admit  of  an  intelligent  review. 

"  6.  For  that  his  Honor  sustained  exceptions  7,  8  and  9." 

Messrs.  Mebane  and  ScoU^  for  the  plaintiff. 
Mr.  Jos.  B.  Batchelor,  for  the  defendants. 

Smith,  C.  J.  (after  stating  the  facts).  The  form  of  the  sub- 
stituted order  is  intended  to  be  similar  to  the  first,  and  we  thiuk 
makes  a  reference  by  consenty  under  The  Code.  Atkinstm  v. 
Whitehead,  77  N.  C,  418;  Ovetby  v.  The  B.  &  L.  Asso,,  81  N. 
C,  56 ;  Grant  v.  Reese,  82  N.  C,  72,  and  such  it  seems  to  have 
been  deemed  and  acted  on  by  counsel. 

The  Court,  when  revising  the  report  of  a  refei'ee,  who  acts 
under  a  consent  order  of  reference,  upon  i&sues  both  of  fact  and 
law  raised  by  exceptions,  exercises  to  thi:*  extent,  the  jurisdic- 
tional functions  appertaining  to  the  jury,  as  well  as  those  apper- 
taining to  the  Judge.  In  this  dual  capacity,  he  passes  upon  the 
competency  of  evidence  that  he  hears  or  refuses  to  hear,  as  he 
does  upon  its  effect  as  proof,  direct  or  inferential,  of  a  disputed 
fact.  His  rulings  upon  the  law  are  reviewable,  while  his  find- 
ings of  fact  are  not,  in  the  appellate  Court.  The  Code,  §§422 
and  423.  In  like  manner,  he  exercises  the  two-fold  jurisdiction 
w^hen  a  trial  by  jury  is  waived,  and  the  determination  of  the 
entire  cause  is  submitted  to  him.     Const.,  Art.  4,  §13. 

We  propose  to  consider,  in  deciding  the  appeal,  the  error 
assigned  in  the  first  exception  to  the  final  ruling,  which  is  alleged 
to  have  contributed  largely  in  coming  to  the  conclusion  that  full 
payment  had  been  made.  It  is  presented  to  us  in  the  aspect  of 
an  instruction  to  the  jury  in  an  ordinary  trial,  and  if  it  would 
have  involved  a  reviewable  error  in  such  case,  so  it  is  when  the 
erroneous  rule  is  seen  to  have  guided  his  own  action  in  deter- 
mining a  question  of  fact. 
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In  the  expressive  words  of  the  late  Chief  Justice,  **  He,  as 
Judge,  is  to  admit  or  reject  evidence,  and  is  to  cliarge  himself 
upon  the  questions  of  law  applicable  to  the  case ;  and  is  then,  as 
jury,  to  find  the  facts  and  render  a  special  verdict.  The  same  is 
the  mode  of  procedure  before  a  referee."  Peiry  v.  Tupper,  74 
N.  C,  722. 

In  exercising  a  revisory  power  over  a  referee  upon  exceptions, 
which  limit  its  range,  the  same  general  principle  governs  the 
Judge  in  passing  u|)on  the  facts  and  law  of  each,  and  while 
reviewing  the  report,  he  may  "set  aside,  modify,  or  confirm  the 
saitie,  in  whole  or  in  part,"  an  appellate  jurisdiction  attaches  to 
his  rulings  in  matters  of  law  only. 

Confidential  relations,  in  our  opinion,  are  not  formed  between 
parties  to  an  agreement  for  the  sale  and  purchase  of  land,  simply 
because  the  payment  is  deferred  and  the  title  retained  as  a  security 
for  the  purchase  money.     Nor  are  any  business  transactions  occur- 
ring between  them  afterwards,  sliown,  out  of  which  such  confi- 
dential   relations  can  arise.     The  burden  of  showing  the  dis- 
charge of  the  obligation  to  pay,  in  this,  as  in  other  cases,  rests 
upon  him  who  is  to  make  the  payment,  and  it  is  not  removed  or 
dicuinished  by  any  facts  proved.     "  Slight  proofs  of  payments," 
do  not  "  raise  presumption  of  payment,''  but  the  evidence  must 
be  sufficient  and  satisfactory  to  establish  the  fact  that  payment 
has  been  made,  without  the  aid  of  the  artificial  presumption  to 
which  the  Court  resorts  to  aid  and  help  out  defective  proof. 

The  rule  growing  out  of  confidential  relations,  when  they  ex- 
ist— McLeod  V.  Bidlardy  84  N.  C,  51 5,  on  the  re-hearing — applies 
to  any  advantage  or  interest  acquired  by  the  superior,  over  the 
inferior  or  dependant  party,  from  the  act  of  the  latter,  and  as- 
s^umes  that  it  has  been  obtained  by  undue  influence,  which  must 
be  met  by  evidence  that  the  transaction  was  fair,  and  the  conces- 
sion voluntary.  How  is  the  rule  invoked  here,  in  aid  of  the 
defendant?  What  act  has  been  done,  which  the  plaintifi*  seeks 
to  take  benefit  under,  and  .which  is  deemed  to  l)e  involuntary 
and  unfair  in  favor  of  the  defendant?     There  is  none  to  which 
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As  there  is  erixir  in  giving  more  fo 
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presumption  iu  its  support,  a  new  trial 
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Error. 
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la  the  Supreme  ('ourt,  and  cerllfled  to  tlit  Court 
dinK  to  law,  no  Dotfce  1b  neceBsar)-  of  s  moUoa 
with  the  certlScate.  There  Is  do  Deceaslly  tor 
OQ  tor  trial  at  a  regular  lena  ol  tbe  Court, 
t  to  buy  land,  tbe  veodee  waa  to  have  the  title 
■neotof  a  certalD  portion  ot  tbe  purchase  moiiej, 
ical«  ■  mortgage  totbe  vendor  to  secure  the  real- 
aa  still  turtber  deterred.  LHlgatlou  arose  as  to 
paid  upoQ  tbe  llrst  InetalineDt,  and  tbe  demand 
Dly  reduced.  A  uoi  fidd,  tbat  the  entire  time  of 
rodor  was  eoUtleil  to  a  decree  of  sale,  tbe  vendee 
tbe  amount  ascertained  to  be  due. 


liffore   PhUipa,  Judge,  at  Fall  Term, 
jrt  of  Edsecombr  enmity. 
opiDJoti. 

I. 

nd  E.  R.  Stamjjs,  for  thp  ptuiiitilfri. 
sdH  J.  J.  Martin,  for  the  defendant. 

le  hearing  nf  the  furmer  a|ijH'a),  for  a 
nurt  rulings  upon  exceptions  to  the  re- 
i,  made  under  an  order  of  reference,  92 
■larwi  that  the  accNuinl  rendered  "  nuiat 
ilingsto  be  cerlified  to  the  Court  helow, 
nt  be  entered,  and  further  proceedings 
e  with  this  opinion."  At  the  ensuing 
of  Edgeconilw  w>nnty,  the  plainiiflfi' 
ent  for  the  entire  debt,  and  a  decree  for 
der  to  ita  discharge. 
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the  presumption  is  appropriate,  if  such  relations  as  supposed,  did 
subsist  between  the  parties.  It  is  called  into  requisition  here, 
not  to  put  out  of  the  way  some  obstacle  arising  out  of  the<ie 
fendaut's  act,  not  to  defeat  some  right  or  cJaim  acquired  from  hie. 
but  to  dispense  with  needed  proof,  which  the  plaintiff  is  onabk 
to  furnish,  of  an  affirmative  fact.  There  is  no  prosumptino  lo 
be  repelled,  but  absent  proof  to  be  supplied. 

The  ruling  in  McLeod  v.  BuUard,  mpra,  at  either  hearing,  b 
not  a  precedent  for  the  present  ruling.  In  that  case,  with  tbc 
relation  of  mortgagor  and  mortagee,  there  were  others  clustering 
around  it,  which  without  stopping  to  enumerate,  will  be  foood 
in  the  last  report  in  the  opinion,  showing  the  6duciarv  relatioofs 
and  warranting  the  production  of  some  evidenoe,  beyond  that  of 
the  deed  exhibited,  that  there  was  n(»  fraud  practiced  in  prooor- 
ing  its  execution. 

It  is  true,  there  are  some  things  in  (H)mmon  in  the  relatioo  of 
mortgagee  and  mortagor,  and  vendor  and  vendee  of  real  estate. 
There  is  an  indebtedness  from  the  one  to  the  other,  and  the  es- 
tate is  held  by  the  latter,  as  a  security  for  its  paymeDt.  Bat 
there  are  also  essential  differences.  The  equity  of  redempiion 
in  the  mortgage,  may  be  sold  under  execution.  The  reserved 
estate  of  the  vendor,  while  any  of  the  purchase  money  remains 
due,  prevents  the  sale  of  the  equitable  estate  of  the  vendee  ud- 
der  such  process.  But  without  enumerating  other  differences,  it 
is  difficult  to  see,  how  the  mere  fact  that  one  owes  for  purchased 
land,  and  is  to  have  a  deed  for  it  when  it  is  paid  for,  can  pro- 
duce such  a  condition  of  dependence,  as  will  authorize  a  pn*- 
sumption  that  payment  has  been  made,  in  the  absence  of  the 
proof  required  in  other  cases  of  creditor  and  debtor. 

Ab  there  is  error  in  giving  more  force  and  effect  to  evideooe 
than  it  intrinsically  possessed,  by  introducing  the  artificial  nileof 
presumption  in  its  support,  a  new  trial  must  be  awarded,  and  io 
order  thereto,  let  this  be  certified,  that  the  Court  may  again  hear 
and  pass  upon  the  exceptions  to  the  report. 

Error,  Reversed. 
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W1LUAM8,  BLACK  &  CO.  v.  MARY  A.  WHITING. 

Notice — Mortgage — Decree  for  a  Sale. 

!•  Where  a  ca8e  has  been  heard  in  the  Supreme  Court,  aud  certified  to  the  Court 
below  to  proceed  with  accordiufr  to  law,  do  notice  is  necessary  of  a  motion 
for  jadKment  in  conformity  with  the  certilicate.  There  is  no  necessity  for 
notice,  when  the  ease  comes  on  for  trial  at  a  regular  term  of  the  Court. 

3.  Under  the  terms  of  a  contract  to  buy  land,  the  vendee  was  to  have  the  title 
conveyed  to  her  upon  the  payment  of  a  certain  portion  of  the  purchase  money, 
at  a  future  day,  and  then  execute  a  mortgage  to  the  vendor  to  secure  the  resi- 
due, the  payment  of  which  was  still  further  deferred.  Litigation  arose  as  to 
the  amount  which  had  been  paid  upon  the  first  instalment,  and  the  demand 
of  the  vendor  was  considerably  reduced.  It  toas  held,  that  the  entire  time  of 
credit  having  expired,  the  vendor  was  entitled  to  a  decree  of  sale,  the  vendee 
not  tendering  the  balance  of  the  amount  ascertained  to  be  due. 

{Clayton  v.  Jonu,  68  N.   C,  497;  University  v.  LatKiter,  83  N.  C,  38;  Stone  y. 
Latham^  68  N.  C,  421 ;  Erwin  v.  Lowery,  64  N.  C,  321,   cited  and  approved). 

Civil  action,  heard   before  Philips,  Judge,  at  Fall  Term, 
1885,  of  the  Superior  Court  of  Edgecombe  county. 
The  facts  appear  in  the  opinion. 
The  defendant  appealed. 

Messrs.  Geo.  Howard  and  E.  R.  Stamps,  for  the  plaintiffs. 
Messrs.  J.  L.  Bindgers  and  J.  J.  Martin,  for  the  defendant. 

Smith,  C.  J.  Upon  the  hearitig  of  the  former  appeal,  for  a 
reversal  of  alleged  erroneous  rulings  upon  exceptions  to  the  re- 
port of  the  commissioners,  made  under  an  order  of  reference,  92 
N.  C,  683,  this  Court  declared  that  the  account  rendered  "  must 
stand/' and  directed  the  rulings  to  be  certified  to  the  Court  below, 
"  to  the  end  that  judgment  be  entered,  and  further  proceedings 
therein  had,  in  accordance  with  this  opinion."  At  the  ensuing 
Fall  Term  of  the  Court  of  Edgecombe  county,  the  plaintiffs' 
counsel  moved  for  judgment  for  the  entire  debt,  and  a  decree  for 
foreclosure  and  sale,  in  order  to  its  discharge. 

31 
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The  inotiou  was  resisted  l)ydefeu<lantVct»uusel,ou  twogrouwls: 

I.  Because  no  notice  iu  writiug  liad  been  giveu  that  it  would 
be  made — though  verbal  inforniatiou  of  tlie  inteutioii  had  been 
communicated  by  one  of  the  counsel  to  the  other. 

II.  Because  under  the  contract,  when  the  first  fiveootes,  ibe 
last  maturing  on  the  31st  day  of  December,  1882,  were  paid, 
title  was  to  be  made  to  the  defi^idant,  and  the  premises  recuQ- 
veyed  by  her  to  the  plaintiff*,  to  secure  the  two  last  instalments  of 
the  purchase  money,  anil  the  delay  in  complying  with  the  terms 
of  the  agreement,  was  caused  by  the  overclaim  of  the  plaintiff^ 
which  was  adjusted  under  the  reference. 

There  was  no  tender  of  the  balance  due  on  the  five  ejirlie«t 
maturing  notes,  nor  ofter  to  pay  the  same  into  Court.  The  Court 
allowed  the  motion,  adjudged  to  be  due  the  plaintiff  the  sum  of 
^26,114^0^0^,  with  interest  from  the  first  day  of  the  term  at  7 
per  cent.,  on  $18,630i^j^,  the  principal  money  thereof,  and 
directed  a  sale  of  the  land,  by  certain  commissioners  appointed 
for  the  purpose,  on  certain  conditions  which,  as  not  affecting  the 
merits  of  the  appeal  of  the  defendant,  need  not  be  stated.  The 
sufficiency  of  the  exception  to  the  motion,  are  alone  before  us  for 
consideration,  and  these  we  now  proceed  to  examine  and  (iis- 
post*  of. 

In  our  opinion  neither  exception  can  be  sustained. 

I.  The  judgment  was  an  act  done  in  the  progress  of  ihecau«, 
in  pursuance  of  the  direction  of  the  appellate  Court,  and  follow- 
ing as  a  matter  of  course,  the  confirmation  of  the  report.  Cer- 
taitdy  no  previous  notice  of  intention  to  make  suoL  a  niotiou  is 
required.  A  party  present  in  the  action  by  service  of  process  on 
him,  is  deemed  ready  to  n)eet  any  application,  appropriate  to  the 
stage  of  the  action  reached  in  its  prosecution.  Clayton  wJoM. 
68  N.  C,  497;    University  v.  Ltissiter^  83  N.  C,  38. 

Even  when  §218  of  the  C.  C.  P.,  required  five  days  notice  of 
an  application  for  judgment  against  a  party  who  had  put  in  a 
frivolous  demurrer,  answer  or  reply,  (and  this  provision  is  not 
now  found  in  the  correspondent  §338  of  The  Code),  it  was  hekl 
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to  have  been  dispensed  with  by  the  amendatory  legislation^  mak- 
ing process  in  civil  actions  returnable  to  the  Court  in  Term  time. 
Stone  V.  Latham,  68  N.  C,  421;   Clayton  v.  Jones,  Sitpra. 

In  Erwin  v.  Lowery,  64  N.  C,  321,  Rodman,  J.,  referring  to 
the  notice,  says:  ''We  would  be  inclined  to  hold  that  there  is 
no  necessity  for  notice,  when  the  case  comes  on  regularly  for 
trial,  at  a  term  of  the  Court." 

II.  The  next  objection  rests  upon  a  clause  in  the  agreement 
sought  to  be  enforced  in  the  action,  by  which,  in  case  the  five 
notes  first  falling  due,  were  paid  at  maturity,  the  last  of  them 
maturing  on  December  31st,  1882,  the  land  was  to  be  conveyed 
to  the  defendant,  and  she,  at  the  same  time,  to  mortgage  it  to 
the  plaintiffs  to  secure  the  two  notes  of  $7,500  each,  represent- 
ing the  remaining  purchase  money,  with  a  power  of  sale  in  the 
mortgagees,  in  the  event  of  any  default  in  respect  to  them.  The 
appellaut^s  contcDtion  is,  that  the  delay  in  meeting  the  five  notes, 
was  occasioned  by  the  excessive  and  unjust  demands  made,  the 
adjustment  of  which,  has  rendere<l  the  reference  necessary,  and 
«he  insists  that  the  same  time,  or  at  least  some  further  time, 
should  be  allowed,  in  which  to  make  provision  for  the  ascer- 
tained indebtedness. 

But  all  the  notes  have  now  become  due,  and  had  the  appel- 
lant discharged  her  first  obligations,  and  the  conveyance  and  re- 
conveyance been  made  accordingly,  there  would  now  reside  in 
the  mortgagees  the  right  to  advertise  and  sell,  which  could  at 
once  be  exercised,  and  most  assuretlly  the  default  of  the  debtor, 
cannot  place  her  in  a  better  condition  than  if  she  had  been  faith- 
ful to  her  engagement.  After  this  troublesome  litigation,  end- 
ing in  an  ascertained  debt  of  large  amount  now  overdue,  there 
can  be  no  satisfactory  reason  for  deferring  the  sale,  or  end- 
ing the  present,  and  compelling  the  institution  of  a  new  suit,  to 
accomplish  the  same  general  purpose  of  subjec^ting  the  land,  the 
title  to  which  remains  in  the  plaintiff,  to  the  payment  of  the 
purchase  money. 
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The  defendant  does  not  oiTer  to  pay  any  money  into  Coort  or 
to  the  plaintiffs,  as  a  condition  of  longer  delay,  and  this  wbeo 
her  own  default  has  led  to  the  present  actign. 

There  is  no  error,  and  the  judgment  must  l)e  affirmed.  This 
will  be  certified  for  further  proceedings  in  the  Superior  Court, 
for  the  same  reasons  assigned  for  this  disposition  of  the  cause 
upon  the  first  appeal. 

No  error.  Affirmed. 


L.  FRINK  V.  KATE  STEWART,  et  al. 

Injunction —  Trespass — Pleadings. 

1.  Ad  injunction  to  restrain  the  defendant  from  committiofi^  tresptsses  oo  liid 

alleged  to  belong  to  the  plaintiff,  will  not  be  granted,  when  it  is  app«m 
from  the  complaint  and  affidavits,  that  the  trespasses  are  very  triflioK.  udif 
continued,  will  not  work  irreparable  injury  to  the  plaintiff. 

2.  Under  the  Code  practice,  an  injunction  is  still  an  extraordinary  and  \sfs^ 

ional  remedy,  and  it  will  not  be  granted  before  the  plaintiff  has  exbtmtcd 
the  ordinary  remedies,  unless  the  Court  can  plainly  see  that  the  plaiDtilf  ii 
about  to  suffer  an  irreparable  injury. 

8.  In  such  case,  it  is  not  sufficient  for  the  plaintiff  to  allege  In  general  terms  tlttt 
the  injury  will  be  irreparable,  but  he  must  set  out  such  facts  as  will  entbte 
the  Court  to  see  what  the  injury  is,  and  the  probability  that  it  will  bappea 

{Thompson  v.  WUlianUj  1  Jones Eq.,  176 ;  Oatue\,  l^kin*^  3-  Jones  Eq.,  177;  M 
V.  Chadwick,  71 N.  C,  329  ;  Oermon  v.  Clark,  Ibid.,  417 ;  Dunkari  t.  BhiMAtHk 
87  N.  C,  224,  cited  and  approved  ;  Lumber  Oo.  v.  Wallace,  9S  N.  C,  28,dWi 
and  distinguished). 

Motion  to  continue  an  injunction  to  the  hearing,  in  a  cause 
pending  in  the  Superior  Court  of  Brunswick  county,  heard  by 
MaoRaCj  Juiige^  at  Chambers,  in  Lumberton,  on  April  Hti, 
1885.  . 

His  Honor  refused  to  continue  the  injunction,  and  tbepWfl- 
tifi'  appealed. 

The  facts  appear  in  the  opinion. 
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Mr,  p.  D.  Wetlker,  for  the  plaintiff. 

Messrs.  Waddell  and  Elliott^  filed  a  brief  for  the  defendants. 

Merrimon,  J.  We  think  it  very  plain  that  the  plaintiff  is  not 
entitled  to  relief  by  injunction.  He  alleges  simply,  repeated 
trespasses,  of  slight  importance,  on  a  small  portion  of  his  land, 
and  it  is  plain  to  be  seen  from  the  complaint,  that  they  are  not 
such  as  have  done,  and  that  the  probable  continuance  of  which, 
will  do  him,  irreparable  injury — indeed,  such  injury  done  or 
anticipated,  is  not  alleged.  It  is  apparent  from  the  complaint 
and  the  affidavits  produced  in  support  of  the  motion  for  an  in- 
junction, that  the  trespasses  complained  of,  if  indeed  they  are 
such,  are  of  no  great  moment,  and  are  such  as  can  be  easily  com- 
pensated for  in  damages. 

It  moreover  appears,  that  the  substantial  question  at  issue  be- 
tween the  parties,  is  whether  or  not  a  public  street  or  highway, 
passes  over  j*  portion  of  a  lot  of  land  owned  by  the  plaintiff. 
The  alleged  trespasses  consisted  in  the  removal  of  certain  posts, 
which  the  plaintiff  caused  to  be  erected  in  and  across  the  alleged 
street,  on  his  own  land,  and  the  passing  and  repassing  over  the 
same  of  vehicles,  &c. 

The  plaintiff  seems  to  make  such  repeated  trespasses,  and  the 
alleged  fact  that  the  defendants  are  both  "pecuniarily  irrespon- 
sible," the  main  ground  of  his  application  for  an  injunction. 

But  he  has  not  tested  the  effectiveness  of  his  simple  legal  rem- 
edy. This  is  the  only  action  he  has  brought,  so  far  as  appears, 
and  it  is  probable  that  a  recovery  of  damages  by  him,  will  suf- 
fice to  prevent  further  trespaases.  Indeed,  the  nature  of  the 
<»)ntroversy,  as  developed  by  the  complaint  and  affidavits,  obvi- 
ously suggest  that  such  a  recovery  would  have  such  effect. 

The  defendant,  in  her  affidavit,  avers  that  her  co-defendant  is 
her  servant  man,  and  that  she  "is  not  insolvent,  but  has  property 
amply  sufficient  to  meet  any  damage  which  may  be  awarded 
against  her,  and  is  entirely  free  from  debt."  So  that  the  allega- 
tion that  the  defendant  is  pecuniarily  irresponsible,  is  negatived. 
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if  indeed,  such  allegation  could  help  the  plaintiff  in  such  acaseas 
this. 

The  Court  will  not  grant  relief  by  injunction,  in  case  of  sim- 
ple trespass,  and  when  it  appears  that  the  plaintiff  can  have  ad- 
equate remedy,  and  compensation  in  damages  for  the  injury  su^ 
tained.     To  entitle  him  to  such  I'elief  in  the  first  instance,  he 
must  allege,  and  it  must  appear,  that  he  will,  or  may,  probably 
suffer  irreparable  injury  in  some  way  if  it  shall  not  be  granted. 
And  it  is  not  sufficient  to  allege  such  injury  in  general  termsr— 
it  must  be  done  by  such  specific  allegations  of  facts,  as  will  eot- 
ble  the  Court  to  see  that  such  injury  will,  or  may,  happen.    It 
is  a  mistaken  notion  that  seems  to  prevail  extensively,  that  relief 
by  injunction  may  be  had  in  almost  any  case,  and  as  a  matter  of 
convenience,  under  the  Code  method  of  procedure.     On  the  con- 
trary, it  is  only  to  be  granted  when  and  where  adequate  relief 
cannot  be  had  without  it.     It  is  extraordinary  and  provisional 
in  its  nature  and  purposes.     Thompsofi  v.  Williams,  1  Jones  Eq., 
176;   Gau8e  v.  Perkins,  3  Jones  Eq.,  J 77;  Bell  v.  Chadund^H 
N.  C.  329;  Get-man  v.  Qark,  Ibid,  417;  Dunkart  v.  Rdnhardt, 
87  N.  C,  224. 

The  counsel  for  the  appellant,  cited  and  relied  upon  Lumbfr 
Co.  V.  Wallace,  93  N.  C,  22.  That  case  is  not  in  point  here.  It 
is  peculiar,  and  very  unlike  this  in  its  facts,  and  the  applicatioD 
of  the  law.  The  injunction  was  granted  in  aid  of  the  receiver- 
ship, and  the  provisional  relief  was  allowed,  because  of  the  in- 
adequacy of  the  defendant's  remedy  without  it. 

The  order  denying  the  motion  for  an  injunction  must  be 
affirmed,  and  to  that  end,  let  this  opinion  be  certified  to  the 
Superior  Court.     It  is  so  ordei'ed. 

No  error.  Affirmed. 
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KATE  STEWART  v.  L.  FRINK. 

Highmays —  User — Dedication. 

1.  A  street  in  a  town  may  become  a  public  b{&:hway  by  tbe  continued  use  of  it  for 

twenty  years.  Sucb  use  must  be  adverse  and  of  rigbt,  and  not  by  tbe  tacit  or 
express  permission  of  tbe  owner. 

2.  In  order  to  sbow  sucb  adverse  user,  It  is  necessary  to  sbow  tbat  the  public  au- 

thorities have  done  soma  act,  sucb  as  keeping  it  in  repair,  to  put  the  owner 
on  notice. 

3.  The  mere  use  of  a  way  over  land  for  a  long  number  of  years,  does  not  con- 

stitute it  a  highway,  nor  does  a  mere  permissive  use  of  it  Imply  a  dedication. 
The  use  must  be  adverse  to  the  owner,  and  as  of  rij2:ht,  manifested  by  some 
appropriate  action  of  the  proper  public  authorities. 

(Siaie  V.  Purify,  86  N.  C,  681  ;  Kennedy  v.    Williams,  87  N.  C,  6 ;    State  v.  Mo- 
Daniel,  8  Jones,  284;  Boyden  v.  Aehenback,  79  N.  C,  540,  cited  and  approved). 

Moti(»n  to  continue  an  injunction  to  the  hearing,  made  in  a 
cause  pending  in  the  Superior  Court  of  Brunswick  county, 
heard  before  MacRae,  Judge,  at  Chambers  in  Lumberton,  April 
14,  1885. 

Tbe  facts  appear  in  the  opinion. 

His  Honor  granted  the  motion,  and  the  defendant  appealed. 

Me88rfi  WaddeU  and  Elliotty  filed  a  brief  for  the  plaintiff. 
Mr.  P.  D,  Walker y  for  the  defendant. 

MerrI3Ion,  J.  A  road,  way,  or  street  in  a  town,  may  become 
a  public  highway  by  the  continued  use  of  it  by  the  public  for 
twenty  years,  not  simpl^'  by  ))ermission,  tacit  or  express,  of  the 
owners  of  the  land  over  which  it  |>asse8,  l)ut  adversely  to  them, 
and  as  of  right.  That  is,  the  proper  public  authorities  must 
have  exercised  authority  and  control  over  it  in  some  way  to  be 
seen,  as  by  superintending  and  keeping  it  in  proper  repair,  ad- 
versely  to  the  owners  of  the  land.  The  presumption  of  right  in 
favor  of  the  public,  will  not  arise,  unless  the  proper  public 
authorities,  as  authorissed  by  law,  shall  do  something  that  puts 
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the  owner  of  the  land  on  tiotice  that  his  right  is  denied,  and  to 
assert  the  same  by  action,  if  he  shall  desire  or  see  fit  to  do  so.  It 
would  be  unjust,  as  well  ajj  ungracious,  to  take  advantage  of  his 
generous  permission  to  use  his  laud  for  public  convenience,  and 
the  law  will  not  allow  this  to  be  done. 

When,  however,  the  public  assumes  and  exercises  authoriiy 
and  control  over  the  n»ad,  and  the  owner  of  the  land  makes  do 
opposition,  and  twenty  years  elapse,  conclusive  presiimpti«m 
arises  against  him  in  that  respect.  Hence,  in  State  v.  Piiry^y 
86  N.  C,  681,  the  Court  says :  **  A  public  highway  is  one  estab- 
lished by  public  authority,  and  kept  in  order  by  the  public, 
under  the  direcliun  of  the  law  ;  or  else  it  is  one  used  genemllj 
by  the  public  for  twenty  years,  and  over  which  the  public 
authorities  have  exercised  control,  and  for  the  reparation  of  whidi 
they  are  responsible." 

In  Kennedy  v.  WilliamSy  87  N.  C,  6,  Justice  Ruffin  said: 
"  According  to  the  current  of  decisions  in  this  Court,  there  can 
l^  in  this  State  no  public  highxoay^  unless  it  be  one  either  estab- 
lished by  the  public  authorities,  in  a  proceeding  regularly  (tin- 
stituted  before  a  proper  tribunal,  or  one  generally  used  by  the 
public,  and  over  which  the  pro|)er  authorities  have  exerted  ci»n- 
trol  fur  the  period  of  twenty  years;  or  one  dedicated  to  the  pub- 
lic, by  the  owner  of  the  soil,  with  the  sanction  of  the  authori- 
ties, and  for  the  maintenance  of  which  they  are  resp<>n?iible. 
It  may  be  adde<I,  that  other  highways  may  be  estahlishetl  by 
legislative  enactment.  All  the  decisions  of  this  Court  are  to 
the  same  effect.  State  v.  McDaniel,  8  Jones,  284 ;  Boyden  v. 
Achenbach,  79  X.  C,  540.  Now,  applying  what  has  been  said 
to  the  present  case,  it  seems  to  us,  that  the  plaintiff  has  failed  to 
show  that  she  is  entitled  to  the  provisional  relief  she  demands. 
It  is  not  contended  that  the  street  or  way  in  question,  was  estab- 
lished under  any  town  or  county  authority,  asallowe<l  by  statute. 
It  is  not  alleged  in  the  complaint,  n<»r  does  it  appear  from  the 
affidavits  produced  in  suppoi*t  of  the  motion  for  an  injunction, 
that  the  public  used  it  adversely  to  the  owners  of  the  land  over 
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which  it  |>asses,  as  of  right.  Indeed,  so  far  as  appears,  while  it 
had  been  used  generally,  as  a  convenient  pass- way,  no  public 
authority — county  or  town — had  ever  exercised  any  suj»ervision 
or  control  over  it  at  all.  The  use  of  it — which  had  been  for  a 
great  many  years — forty  or  fifty — was  simply  permissive  on  the 
part  of  the  owners  of  the  land.  No  public  authority  ever 
assumed  supervision  or  control  over  it,  or  kept  it  in  repair.  It 
was  an  open  way,  immediately  along  the  river  front  or  l)each, 
that  everybody,  who  chose  to  do  so,  passed  over  at  will,  but  not 
as  of  right. 

The  mere  fact  that  the  defendant  knew  that  the  people  gener- 
ally passed  over  the  way,  and  that  he  «>ccasionally  passed  over 
it  himself,  cannot,  as  seems  to  be  intended,  be  created  as  a 
dedication  of  his  land  to  the  purpose  of  a  highway.  Boyden 
v.  Achenhachj  supra;  State  v.  Jones,  supra. 

A  dedication  of  land  to  the  purpose  of  a  highway,  must  ap- 
pear by  some  act  of  the  owner  of  it,  that  indicates  expressly  or 
by  plain  implication,  a  purpose  to  create  a  right  in  the  public  to 
use  it  adversely  to  him,  and  as  of  right.  He  must  do  some  act 
that  indicates  his  concession,  and  yields  the  use  of  the  land  f()r 
such  purpose,  and  the  proper  public  authority  must,  in  some 
way,  take  control  over  it,  thus  manifesting  a  recognition  and 
acceptance  of  the  owner's  dedicatory  concession.  The  mere  use 
of  a  way  over  land,  does  not  constitute  it  a  high  way,  nor  does  a 
mere  permissive  use  of  it  imply  a  dedicatory  right  in  the  public 
to  so  use  it.  The  use  must  be  adverse  to  the  owner,  and  as  of 
rij^ht,  manifested  in  some  appropriate  way  by  the  properly  con- 
stituted public  authority. 

it  appears  from  the  plaintiff's  complaint,  and  as  well  from  the 
affidavits  produced  by  her,  that  the  way  in  question  was  not  a 
high  way,  and  her  supposed  right  therefore,  has  no  existence. 
She  alleges  no  cause  of  action,  and  therefore  the  injunction  was 
improvidently  grante<l. 

It  would  seem  that  the  way  ought  to  be  a  highway^  but 
whether  it  ought  or  not,  is  not  a  question  for  our  decision — it  is 
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our  province  to  simply  declare  and  apply  the  law.  If  the  pro|ier 
authnrities  of  the  town  deem  it  necessary  to  make  it  so,  they  can 
easily  do  so. 

The  order  granting  the  injunction  must  be  reversed,  and  to 
that  end,  let  this  opinion  he  certified  to  the  Superfor  Court  of 
the  countv  of  Brunswick.     It  is  so  ordere<l. 

Error.  Reversed. 


DAVID  E.  8ANDLIN  v.  R.  W.  WARD,  Executor,  et  als. 

Mistake — Quia  Timet — Covenant  not  to  Sue, 

1.  Courts  of  equity  do  not  correct  mistakes  in  law,  unless  when  other  equiubie 

elements  occur,  such  as  surprise,  undue  influence,  imposition  and  the  like. 

2.  A  party  ib  not  entitled  to  relief  on  the  frrouud  of  surprise,  when  he  had  tbe 

advice  of  counsel  in  doin^  the  act  complained  of. 

8.  If  a  creditor  by  a  binding  contract,  jfives  time  to  the  principal  debtor,  or  Tsriet 
the  contract  in  any  other  particular,  the  surety  will  be  discharged,  but  wbea 
the  priDcipal  debtor  cannot  enforce  such  covenant  or  contract  a^iDSt  Ibe 
creditor,  as  a  defence  or  cause  of  action,  the  surety  will  not  be  discharged. 

4.  A  covenant  not  to  sue  one  obligor,  does  not  release  a  co-obligor. 

5.  Where  the  plaiutifT  purchased  a  bond,  executed  by  two  obligors,  and  tt  the 

vendor's  request  executed  to  him  a  covenant  not  to  sue  one  of  the  obligon. 
which  covenant  he  was  assured  by  bis  vendor  would  not  operate  as  a  dlscbir^ 
of  the  other  obligor,  and  afterwards  fearing  that  it  would  so  operate,  broo^bt 
an  action  to  have  such  covenant  cancelled,  It  uxu  hddy  that  the  compUiDtdId 
not  state  a  cause  of  action. 

(  WitiAton  v.  Dolby,  64  N.  C,  299 ;  Jiusaell  v.  AdderUm,  Ibid.,  417 ;  Phtipt  v.  Oofc,  7 
Ired.,  262  ;  Graham  v.  Holly  3  Ired.,  900,  cited  and  approved). 

Civil  action,  tried  before  Gudger,  Judge,  at  Spring  Term, 
1886,  of  Onslow  Superior  Court. 

The  plaintiff  in  his  complaint  alleged. 

I.  That  Geo.  J.  Ward  and  Rohert  White,  b<^th  of  the  fOUDiv 
of  Onslow,  and  both  now  dead,  were  on  the  18th  day  of  May, 
1877,  and  for  a  longtime  before,  since  the  3rd  Nov^eniber,  1856, 
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indebted  to  Williams  Humphrey,  now  long  since  dead,  by  a  note, 
a  copy  of  which  is  as  follows  : 

"$3,471.50.  One  day  after  date,  we  or  either  of  us,  promise 
to  pay  to  Williams  Humphrey,  or  bearer,  three  thousand  four 
hundred  and  seventy  one  dollars  and  fifty  cents,  for  value  re- 
ceived.    Nov.  3rd,  1 856. 

(Signed)  G.  J.  Ward,  (Seal.) 

"  RoBT.  White,  (Seal.)" 

II.  That  the  said  George  J.  Ward,  died  some  time  during  the 
early  part  of  the  year  A.  D.,  1860,  leaving  a  last  will  and  testa- 
ment, in  which  are  named  three  executors,  but  of  whom  only 
one,  the  plaintiff  is  informed  and  belTeves,  the  defendant  Richard 
W.  Ward,  has  ever  acted  or  quail fieil  as  such  executor,  and  has 
acted  as  su(;h  ever  since  the  said  last  will  was  admitted  to  pro- 
bate, some  time  in  the  year  1860. 

That  the  said  Williams  Humphrey  died  some  time  during  the 
year  A.  D.  1865,  leaving  a  laHt  will  and  testament,  of  which 
Lett  W.  Humphrey  and  D.  A.  Humphrey,  sons  of  said  Williams 
Humphrey,  are  the  executors. 

III.  That  theaforesaid  Robert  White,  died  intestate,  sometime 
daring  the  year  A.  D.  1867,  and  Jasper  Etheridge  was,  as  plain- 
tiff is  informed  and  l^lieves,  appointed  his  administrator,  by  the 
Court  of  Pleas  and  Quarter  Sessions  of  On.slow  county,  some 
time  during  the  year  1867,  and  said  Etheridge  acted  as  such  ad- 
ministnitor,  until  his  death, some  time  in  December,  1876,  and 
after  the  death  of  said  Etheridge,  the  defendant  Henry  Sandlin, 
Jr.,  was  appointed  administrator  de  bonis  non^  of  the  said  Robert 
White. 

IV.  That  the  plaintiff,  and  one  Silas  W.  Venters,  had  given 
their  two  joint  and  several  notes  to  said  White,  dated  the  9th 
day  of  January,  A.  D.  1866,  each  for  one  thousand  dollars,  and 
payable,  the  one  of  them  nine  years  after  date,  and  the  other  of 
them  ten  years  after  date,  which  notes  were  unpaid  at  the  death 
of  said  White,  and  which  still  remain  unpaid,  but  which  the  said 
Etheridge  alleged  were  not  found  among  the  papers  and  effects 
of  said  White,  and  which  have  thus  far  uot  been  forthcoming. 
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VI.  The  plaintiff  avers,  upoD  informatioD  and  belief,  that  the 
said  Rol>ert  White,  died  very  little  indebted,  if  at  all,  otherwise 
than  by  said  Williams  Humphrey  note,  and  the  entire  assets  of 
the  estate  of  Robert  White,  other  than  the  two  notes  given  by 
the  plaintiff  and  Silas  W.  Venters  to  said  White,  and  which  re- 
main unpaid  as  mentioned  in  Article  IV  of  this  coraplaiot,  if 
they  are  available  as  assets,  will  not  exceed,  if  they  should  eqnal 
in  value,  one  hundred  dollars. 

VII.  That  at  Spring  Term,  1877,  of  the  Superior  Court  of 
Onslow  county,  the  said  Lott  W.  Humphrey,  who  is  a  lawyer,  a 
very  intelligent  business  man,  and  who  has  ever  been  the  active 
executor  of  his  father,  the  said  Williams  Humphrey,  offered  to 
sell  to  the  plaintiff,  the  said  Williams  Humphrey  note.  The 
negotiation,  treaty  or  bargaining  which  finally  resulted  in  the 
sale  of  said  note  to  plaintiff,  was  conducted  entirely  and  s<ilely 
on  the  one  side  by  the  said  Lott  W.  Humphrey,  and  on  the  other 
by  the  plaintiff.  In  the  progress  of  it,  the  said  Humphrey  held 
out  to  plaintiff,  as  an  inducement  to  purchase  it,  the  great  advan- 
tages the  ownership  of  said  note  would  give  the  plaintiff,  as  a 
debtor  on  the  two  notes  given  by  the  plaintiff  and  Venters  to 
Robert  White,  and  his  ability  to  hold  said  claim,  as  a  debt  of  the 
estate  of  Robert  White.  Influenced  by  this  inducement,  the 
plaintiff  concluded  with  Lott  W.  Humphrey,  a  bargain  for  the 
purchase  of  said  note,  which  agreement  or  bargain  was  to  this 
effect:  Lott  W.  Humphrey  was  then  to  cause  to  be  passed  ot 
transferred  to  the  plaintiff*,  the  ownership  of  the  note  mentioned 
in  said  Article  I,  free  and  unincumbered,  and,  in  consideration 
thereof,  the  plaintiff  agreed  to  give  his  note  for  seventeen  hun- 
dred and  fifty  dollars. 

That  after  this  bargain  was  concluded,  and  on  the  same  day, 
and  before  the  execution  of  his  note  to  Humphrey,  he  requested 
him,  as  a  favor,  to  execute  an  agreement  not  to  sue  the  executor 
of  George  J.  Ward  on  the  Humphrey  note.  The  j^aid  L.  ^. 
Humphrey  assured  the  plaintiff  that  the  agreement  would  not 
amount  to  a  release  or  discharge  of  either  party  to  said  note,  and 
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the  plaintiff  could,  notwithstaDding  its  execution,  hold  and  use 
it  as  a  set-off  against  the  note  the  administrator  of  White  held 
against  him  and  Venters.  Influenced  by  this  assurance  and  ad- 
vice,  he  consented  to  execute  the  agreement,  as  a  favor  to  said 
Humphrey,  believing,  as  he  iiad  been  informe<l,  that  the  estate 
of  Ward  was  insolvent.  The  agreement  was  in  the  following 
words  and  figures : 

"  Whereas,  I  have  purchased  of  D.  A.  and  Lott  W.  Hum- 
phrey, executors  of  W^illiams  Humphrey,  a  note  of  which  the 
following  is  a  copy : 

"$3,471.50.  One  day  after  date,  we,  or  either  of  us,  promise 
to  pay  to  Williams  Humphrey,  or  bearer,  three  thousand  four 
hundred  and  seventy-one  dollars  and  fifty  cents,  for  value 
received.  (Signed),  G.  J.  Ward,        (Seal). 

Robert  White,  (Seal). 

Nov.  3rd,  1856. 

"I  hereby  covenant  not  to  sue  the  executora  of  George  J. 
W^ard  thereon,  this  18th  day  of  May,  1877. 

(Signed),     D.  E.  Sandj.in,  (Seal)." 

That  there  was  no  consideration  whatever  for  this  agreement, 
it  was  given  purely  as  a  favor  to  said  Humphrey;  timt  none  of 
the  parties  intended  that  the  instrument  should,  or  could  operate 
as  a  release  to  either  White's  or  Ward's  estates;  that  it  was  done 
in  great  haste,  during  court  week,  and  either  through  surprise, 
ignorance  or  mistake,  fails  to  carry  out  the  intentions  of  the  par- 
ties. Lest,  therefore,  the  instrument  should  be  held  to  be  a  re- 
lease to  the  administrator  of  White,  and  thereby  defeat  plain- 
tiff's recovery  upon  the  Humphrey  note,  he  invokes  the  aid  of 
the  equity  jurisdiction  of  the  Court,  that  it  be  adjudged  that  the 
instrument  purporting  to  be  a  covenant,  be  delivered  up  and 
cancelled,  and  be  declared  by  the  Court  to  be  a  nullity,  or  re- 
formed, so  as  to  carry  out  the  intentions  of  all  parties  thereto; 
and  for  such  other  relief  as  the  premises  may  warrant. 
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The  defendant  Sandliu  was  removed  from  the  office  of  admin- 

isirator  of  Robert   White;  and Sandlin,  appointed  in  his 

place,  was  permitted  by  the  Court  to  make  himself  party  defend- 
ant, and  alhiwed  to  file  an  answer.  The  defendants  all  filed 
answers  to  the  complaint,  at  very  great  length,  admitting  i>oiDe 
of  the  allegations  therein,  and  denying  others.  They  admitted 
that  Ward  and  White  executed  the  note  to  Humphrey,  but  that 
White  was  only  surety  in  the  same.  They  pleaded  the  presump- 
tion of  payment  from  the  lapse  of  time,  and  that  the  action  oo 
the  note  was  barred  after  seven  years,  under  The  Code.  The 
case  was  not  submitted  to  a  jury,  and  no  evidence  adduced  io 
support  of  any  of  the  allegations  or  denials  in  the  pleading. 
But  the  Court  dismissed  the  action,  because  the  complaint  did 
not  contain  facts  sufficient  to  constitute  a  cause  of  action ;  aod 
the  plaintiff  appealed. 

Mr.  W.  R.  Allen,  for  plaintiff. 
No  counsel  for  defendants. 

Ashe,  J.  (after  stating  the  ease).  The  action  of  the  plaintiff 
is  founded  literally  upon  tiie  principle  of  quia  timely  without  any 
of  the  elements  of  the  equitable  remedy  recognized  by  the  Court 
in  such  cases.  With  counsel  present  advising  him  and  drawing 
the  papers,  he  executed  an  instrument,  by  which  he  c<»veDanted 
not  to  sue  the  executor  of  G.  W.  Ward,  deceased,  but  he  subee- 
quently  has  his  fears  aroused,  by  consultation  with  his  counsel, 
that  he  may  possibly  have,  by  mistake  of  law,  executed  an  instru- 
ment by  which  the  estates  of  both  the  obligors  to  the  Humph- 
rey bond,  may  be  discharged  from  liability  on  the  same,  and  be 
brings  this  action,  invoking  the  equity  jurisdiction  of  the  Court, 
to  correct  the  mistake.  He  does  not  allege  that  White  was 
surety  to  the  Humphrey  notes,  but  simply  expresses  an  unde- 
fined apprehension  that  he  may  be,  and  if  so,  that  he  will  set  up 
the  covenant  in  discharge  of  his  liabilities.  An  action  so  vague 
and  uncertain  in  its  statements,  cannot  be  sustained. 
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But  even  if  the  facts  had  l)een  stated  with  more  certainty  and 
precision,  tl»e  plaintiff  would  have  been  met  by  a  priuciplt;  of 
equity  that  would  have  defeated  his  application  for  relief.  He 
allies  there  was  a  mistake  in  drawing  up  the  covenant,  and  it 
was  not  intended  to  release  White  from  his  liability  on  the  note, 
and  he  asks  the  Court  to  correct  the  mistake.  But  the  mistake 
is  one  of  law,  and  not  of  fact,  and  a  Court  of  Elquity  never  cor- 
rects mere  mistakes  of  law,  save  in  exceptional  cases,  when  the 
mistake  is  mixed  up  with  other  equitable  elements,  as  in  cases  of 
imposition,  misrepresentation,  undue  influence,  misplaced  confi- 
dence and  surprise.     Story's  Eq.  Jurisprudence,  §§137  and  138. 

The  plaintiff  says  he  was  induced  to  execute  the  covenant 
through  ignorance,  surprise,  mistake,  and  the  confidence  he  had 
ill  Mr.  Humphrey.  His  ignorance  is  no  excuse,  for  every  man 
is  presume*!  to  know  the  law,  and  we  do  not  see  how  he  can  be 
relieved  on  the  ground  of  surprise,  for  he  had  two  counsel  pres- 
eut,  advising  him  at  the  time,  one  of  whom  drew  up  the  a)veu- 
ant.  Nor  does  his  misplaced  confidence  in  Mr.  L.  W.  Humph- 
rey afford  him  any  excuse.  When  Mr.  Humphrey  offered  to 
sell  him  the  note  for  half  price,  and  by  looking  at  it  he  could 
see  that  it  was  more  than  ten  years  old,  it  should  have  put  him 
on  his  guard,  and  greatly  weakened  the  confidence  he  had  in  the 
advice  of  Mr.  Humphrey,  to  favor  whom  he  executed  the  coven- 
ant. The  contract  was  made  with  Humphrey.  W^ard  was  not 
present,  nor  does  it  appear  that  he  had  any  knowledge  of  the 
transaction,  or  that  the  covenant  has  even  to  this  day  been  deliv- 
ered to  him  by  Humphrey.  Then  there  was  no  misrepresenta- 
tion by  any  one,  and  if  any  imposition,  it  was  practiced  upon 
him  by  Humphrey,  who  was  a  stranger  to  the  subject  intended 
to  be  affected  by  the  covenant,  and  no  imposition,  or  even  fraud, 
practiced  by  him,  could  affect  the  relation  between  the  plaintiff 
and  the  estates  of  White  and  Ward.  The  execution  of  the 
covenant  then,  was  a  pure  mistake  of  the  law,  and  when  that  is 
so,  there  is  no  ground  for  relief  in  a  Court  of  Equity.  In  the 
case  of  Bajik  of  United  Stales  v.  Daniel,  12  Peters,  32,  55,  56, 
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when  the  main  quest ioQ  was,  whether  a  mistake  of  law  w^ 
relievable  in  Equity,  it  being  stripped  of  all  other  circa mstaoce^ 
the  Court  held  it  was  not.  Hunt  v.  Rousmaniere,  1  Peters  15; 
Story  Eq.  Ju.,  §§116  aud  138 ;  Storra  v.  Barker,  6  John.,Ch. 
169-70. 

But  notwithstanding  the  plaintiff  is  not  entitled  to  the  relief 
demanded,  it  does  not  follow  that  he  must  hise  his  debt  agaiast 
the  estate  of  White,  unless  he  has  last  his  remedy  by  lapse  of 
time,  as  a  statutory  bar.  For,  conceding  that  the  covenant  is 
valid  as  between  the  plaintiff  and  the  executor  of  Ward,  White 
was  either  a  co-obligor  or  surety.  If  a  co-obligor,  the  covenant 
cannot  have  the  eifect  to  discharge  his  estate.  It  was  not  a  re- 
lease, but  only  a  covenant  not  to  sue,  which  has  been  held  by 
the  Court  not  to  discharge  a  co-obligor.  Winston  v.  Dolby,  64 
N.  C,  299;  Russell  v.  Adderton,  Ibid.,  417. 

But  if  White  was  surety,  a  different  rule  applies. 

Under  the  last  authority  cited,  it  was  held  that  such  a  cove- 
nant would  discharge  the  sureties.  And  it  is  a  general  rule  Id 
equity,  that  where  the  creditor  acts  in  such  a  way  as  directly  to 
impair  or  destroy  the  relation  of  the  principal  to  the  surety,  as  by 
a  release  to  the  principal,  or  a  covenant  not  to  sue  him,  or  i*ue 
execution,  or  giving  further  time,  the  surety  is  discharged. 
Adams'  Ekj.,  106.  But  this  rule  is  subject  to  exceptions,  as 
when  the  creditor,  in  agreeing  to  give  time,  expressly  reserve>his 
remedies  against  the  sureties,  or  when  the  agreement  not  to  sue, 
or  to  give  time,  is  of  such  a  character,  that  the  principal  could  have 
no  remedy  for  its  breach  or  non-performance  against  the  creditor. 
In  such  cases,  it  is  held  the  surety  is  not  dischai^ed,  as  when 
there  is  a  parol  promise  not  to  sue,  or  to  give  time,  without  a 
consideration  moving  from  the  principal.  The  question  in  every 
such  case,  is  whether  the  agreement  to  give  time,  or  to  vary  the 
contract  in  any  other  particular,  could  have  l)een  enforced  by  the 
principal  against  the  creditor,  either  as  a  defence  or  as  a  cause 
of  action,  for  if  it  could  not,  there  will  be  no  discharge.  JJ«t^- 
Berington,  Hare  &  Wallace's  Notes  to  Leading  Cases  in  Equity— 
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Note  referring  to  Americau  decisions,  and  numerous  American 
cases  there  cited  in  support  of  the  doctrine.  If  that  be  the 
correct  dt»ctrine,  and  it  is  too  well  established  by  the  overwhelm- 
ing weight  of  authority  to  be  questioned,  then  the  esiate  of 
White  is  nut  discharged  by  the  covenant  not  to  sue  the  executor 
of  Ward;  for  the  covenant  has  no  validity.  The  executor  of 
Ward  cannot  maintain  an  action  upon  it.  It  is  a  covenant  with  no 
one,  the  covenantee  is  not  named.  It  is  of  the  essence  of  a  bond  to 
have  an  obligee  as  well  as  an  obligor;  it  must  show  upon  its 
face  to  whom  it  is  payable,  and  the  defect  cannot  be  supplied  by 
showing  a  delivery  to  a  particular  person.  Phelps  v.  CoUy  7 
Ired.,  262;  Graham  v.  Holt,  3  Ire<l.,  300.  To  constitute  a 
deed,  there  must  l)e  persons  able  to  contract,  and  be  contracted 
with,  for  the  purpose  intended  by  the  deed;  and  also  a  subject 
natter  to  be  contracted  for;  all  which  must  be  expressed  by  suf- 
ficient names.     2  Black.  Com.,  296. 

In  this  view  of  the  case,  independent  of  the  defects  in  the 
complaint,  tliere  was  no  necessity  for  seeking  a  reformation  of 
the  covenant.  There  is  no  error,  and  the  judgment  of  the  Supe- 
rior Court  is  affirme<i. 

No  error.  Affirmed. 


CHARLES  Mcdonald  v.  J.  H.  CARSON,  et  als. 

Isguea — Evidence — Notice — Sheriff — Production  of  Papers —  Wit- 
ness— Judge^s  Charge, 

If  It  is  the  duty  of  the  Court  to  see  that  all  material  controverted  matters  con- 
Uined  in  the  pleadiogs,  are  eliminated  and  eubmitted  to  the  jury  in  the  form 
of  issues. 

2.  The  submission  to  the  jury  of  an  immaterial  issue,  when  it  cannot  be  seen  how 
it  prejudiced  the  appellant,  is  not  assignable  as  error. 

8.  Where  the  fact  in  issue  is  whether  a  certain  contract  was  made  or  not,  conver- 
sations and  declarations  made  by  one  of  the  contracting  parties,  ubout  the 
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time  It  was  claimed  that  tbe  cootract  was  made,  are  admissible  in  eiidniff 
when  they  tend  to  show  that  such  a  eontract  was  made. 

4.  The  official  acts  and  returns  of  a  Sheriff  are  acted  on  without  proof  of  b{$fi([- 

nature,  in  a  Court  in  which  he  is  an  officer. 

5.  A  return  by  the  hherifl  on  a  notice  to  produce  a  paper  in  these  words,  "£x^ 

euted  by  delivering  a  copy,"  implies  a  delivery  to  each  party  to  whom  tbe  no- 
tice is  addressed,  and  is  sufficient. 

6.  The  Court  has  the  power,  by  virtue  of  !f678  and  M373  of  The  Code,  to  orfff 

the  production  of  proper  papers,  pertiuent  to  an  issue  to  be  tried,  &od  in  Uie 
possession  of  the  opposite  party. 

7.  Where  h  party  directs  a  letter  U\  be  written  from  a  draught  prepared  by  bin- 

self,  the  copy  so  made,  and  not  the  draught,  is  tbe  original  paper,  and  notice 
to  produce  the  draught  is  not  necessary  before  introducing  the  letter  1q  evi- 
dence. 

b.  The  party  introducing  a  witness,  endorses  his  general  credit,  and  will  not  be 
allowed  to  impeach  his  general  moral  character,  but  he  may  show  tbat  tbe 
facts  are  different  from  those  testified  to  by  the  witness,  and  i<  Menu  tbst  tbii 
rule  applies  when  one  party  puts  his  adversary  on  the  stand. 

9.  It  is  not  necessary  for  the  trial  Judge  to  give  the  prayers  for  InstraetioiKto 

the  jury  in  the  verj'  words  of  the  prayer.  It  is  sufficient  if  he  gives  tbelrfflb- 
stance,  when  they  are  proper,  and  fairly  explains  the  law  to  the  jury,  uip- 
plicable  to  the  evidence. 

10.  A  prayer  for  instructions  to  the  jury  from  the  defendant,  that  upon  the  wbok 
evidence  the  plaintiff  is  not  entitled  to  recover,  is  not  proper  under  the  pre*- 
ent  system  of  practice  Now  the  jury  do  not  find  for  the  one  party  or  tbe 
other,  as  formerly,  but  respond  to  certain  issues,  and  upon  their  ttDding  os 
these  issues,  the  rights  of  the  parties  depend. 

11.  A  general  exception  to  an  entire  charge,  is  not  in  conformity  to  tbe  role,  bat 
the  exception  should  j»oint  out  the  specific  portion  of  the  charge  deemed  er- 
rone<)U8. 

{Rwia*ia  V.  i^aZ/«,  92N.  C,  222;  A^-nold  v.  Bktis,  Ibid,  ieJ2;  Bowen  v.  H'ftUafcer, 
Ibid,  367  ;  Ben-y  v.  Jackxoit,  88  N.  C,  103  ;  Holding  v.  Holding,  2  Car.  Law  Rep.. 
440  (:«4);  McUiKi  v.  BuUard,  84  N.  C,  515;  CornV*  y.Undy,  85  N.  C.,W: 
Coatea  v.  WUke»,  92  N.  C,  876;  Banks  v.  Richardaoti,  2  Jones,  109;  Uptnter^. 
White,  1  Ired.,  236  :  Uttudwick  v.  Brodnax,  83  N.  C,  401 ;  Bmdur  v.  Wyw«r,«6 
N.  ('..  268 ;  Bout  v.  Boat,  87  N.  C,  477,  cited  and  approved). 

Civil  a(TI()N,  tried  before  MacHae,  Jtuhe,  and  a  jury,  at 
January  Term,  1886,  of  the  Superior  Court  of  CabarbCS 
count  V. 

There  was  a  verdict  and  judgment  for  the  plaintiff,  and  the 
defendants  appealed. 

The  facts  are  fully  stated  in  the  opinion. 
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Messrs.  W.  W.  Fleming  and  C.  M.  Busbee^  {Mr,  H,  S,  Par- 
year  was  with  them  ou  the  brief,)  for  the  plaintiff. 

Messrs.  Paul  B.  Means  and  John  Deverevz,  Jr,y  {Messrs.  D. 
Schenck  and  Chas.  M.  Piice  were  witli  them  on  the  brief,)  for 
the  defendants. 

Smith,  C.  J.  The  action  Is  to  recover  compensation  for  ser- 
vices alleged  to  have  been  rendered  to  the  defendants,  in  bring- 
ing about  and  effectuating  a  sale  of  a  valuable  gold  mine  belong- 
ing to  them,  and  known  as  the  **  RudisillMine,"nndera  contract, 
whereby,  if  the  sum  of  |35,000.00,  the  price  to  be  demanded, 
was  obtained,  the  plaintiff  was  to  have  a  commission  of  ten  per 
cgn/.  thereon.  The  defendant  James  H.  Cai'son  put  in  an  answer 
at  the  return  term  of  the  summons,  in  which,  passing  in  silence 
the  allegations  of  defendants'  ownership  of  tlie  pro|)erty, and  the 
denied  demand  made  on  them  by  the  plaintiff  for  payment,  he 
controverts  all  those  contained  in  sections  2,  3,  and  4,  which  aver 
the  making  the  contract  with  the  plaintiff,  and  his  agency  in  a 
subsequent  sale  of  the  mine.  The  other  defendants  subsequently 
filed  a  joint  answer,  adopting  that  of  their  associate.  Two  issues 
were  prepared  and  accepted  by  the  Court,  to  be  submitted  to  the 
jury  in  these  wonis : 

"  I.  Did  the  defendant  J.  H.  Carson  contract  with  plaintiff, 
for  himself  and  the  other  defendants,  that  they  would  ask  $35,- 
000  for  the  Rudisill  Gold  Mine,  and  that  if  the  plaintiff  would 
aid  them  in  the  sale  of  said  property,  by  inducing  and  bringing 
any  parties  to  them  to  purchase  said  property,  and  that  if  a  sale 
was  effected  by  tin*  defendants  to  the  parties  so  induced  and 
brought  by  the  plaintiff,  or  through  the  agency  and  aid  of  the 
parties  so  induced  and  brought  by  the  plaintiff,  the  defendants 
would  pay  the  the  plaintiff  a  commission  of  ten  per  cent,  on  the 
amount  for  which  the  mine  would  sell  ? 

III.  **If  yes,  what  damage  has  the  plaintiff  sustained  ?" 
During  the  argument,  a  thiixl  issue    was   submitted   by  the 
Court,  numbered  II.  in  the  record,  as  follows : 
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II,  "  Was  a  sale  of  said  mine  effected  by  defeudanfs  to  Lara- 
bee  and  Smart,  (alleged  purchasers,)  or  to  one  of  them;  or 
through  the  aid  and  agency  of  th^m,  or  one  of  them,  toother 
parties?     If  yes, for  what  sum  ? 

The  jury  respond  in  the  affirmative  to  the  first  issue,  *\ye8, 
$35,000.00  "  to  that  submitted  by  the  Court ;  and  to  the  other, 
"$35,000.00  with  interest  from  date  of  sale." 

I.  The  defendants'  first  exception  is  to  the  action  of  the  Court 
in  preparing  the  issue  numbere<l  II. 

There  is  not  only  no  error  in  this,  but  it  was  the  duty  of  the 
Court  to  see  that  all  material  controverted  matters  cootaiDediD 
the  pleadings,  were  eliminated  and  put  in  the  form  of  issues, is 
commande<l  by  the  statute.  RudasiU  v.  FaUs,  92  N.  C,  22i 
Arnold  v.  Eaiis^  Ibid.,  162.     Botoea  v.  Whiiaker^  Ibid.,  367. 

In  the  last  case,  Merrimon,  J.,  who  deliverer!  the  opiDioD,iD 
reference  to  a  remark  of  the  Judge  who  tried  the  cause  in  the 
Court  below,  "  that  it  was  supposed  to  be  the  duty  of  oimnselio 
tender  issues,  and  for  the  Court  to  settle  them  in  case  of  dis- 
agreement," says:  "This  cannot  be  treate«l  as  dispensing  with  a 
due  observance  of  the  statute.  It  was  the  diity  of  the  Court  ta 
see  that  the  trial  proceeded  ac*cording  to  its  mandatory  re<iuire- 
ments.  Having  authority,  it  should  have  required  the  cooft«l 
to  frame  the  issues,  and  reduce  them  to  unity,  or,  if  for  any 
cause  failing  to  do  this,  the  Judge  presiding  should  have  dooe 
so",  before  or  during  the  trial.^^ 

It  was,,  moreover,  a  necessary  issue  in  developing  the  merits 
of  the  controversy.  The  first  inquiry  relate<i  to  the  a>ntract 
l>etween  the  parties,  and  its  provisions;  the  other,  as  to  dam- 
ages. That  introduce<l,  supplied  au  obvious  omLssi(»n,  by  extend- 
ing the  inquiry  to  the  sale  made  by  the  defendants  and  the  piw 
obtained. 

If  the  issue  was  material,  it  ought  to  have  been  submitted, 
and  if  needless,  as  its  prejudicial  tendency  is  not  apparent,  it  is 
not  assignable  as  error.     Perry  v.  Jackson^  88  N.  C.,  103. 
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The  second  and  third  exceptions  are  taken  to  the  plaintiff's 
testifying  to  con vei-sat ions  with  the  defendant  Wadswurth,  in 
reference  to  the  price  set  upon  the  mine,  which  took  place  about 
a  year  before  the  contract  with  the  plaintiff,  and  about  the  time 
of  making  it,  as  irrelevant.  These,  exceptions  were  properly 
overruled.  The  information  related  to  the  mine — the  price  put 
upon  it — the  disposition  of  the  owners  t<»  sell — and  the  plain- 
tiff's communicating  the  fact  th:»t  he  had  parties  that  would 
examine  the  mine  with  plaintiff's  son.  Wadsworth's  reply  to 
his  inquiry  about  paying  him  a  (M)mmissii»n  was:  "  You  see  Mr. 
Carson.  He  is  half  owner  of  the  mine  now.  Any  arrange- 
ment you  may  make  with  him  will  l>e  satisfactory  to  myself  and 
Mr.  Miller."  Certainly  this  testinmny  was  pertinent  to  the 
question  of  the  making  of  the  alleged  agreement  with  Carson, 
denied  and  in  dispute. 

IV.  The  exception  numbered  IV  is  not  set  out  so  that  we  can 
doderstaod  and  pass  upon  its  force,  unless  it  be  to  the  adtnissicm 
of  secondary  evidence  of  the  contents  of  a  letter  written  by  him 
to  Wads  worth.  Thereupon  the  plaintiff  introduced  a  notice 
bearing  this  caption : 

STATE  OF  NORTH  CAROLINA,  U  n      . 

r^  rA  r  ouperioi'  Court. 

Cabarrus  Coux^ty.  j      ^ 

Charles  McDonald,  Plaintiff,        ^ 

(tf/ainst  I  v  *• 

J.  H.  Carson,  J.  W.  Wadworth  and   p^^^^^^- 
R.  Miller,  Defendants.  J 

To  the  defendants  above  nanu»d  : 

"Take  notice  that  you  are  hereby  requested  to  produce  on  the 
trial  of  the  above  entitled  action,  now  pending  in  the  Superior 
Court  of  Cabarrus  count v  : 

*'  1st.  The  letter  written  by  C.  McDonald,  the  plaintiff 
aVK)ve  named,  to  the  def<pn<lant  J.  W.  Wadsworth,  of  date  the 
7th  day  of  February^  1879.     Unless  said  letter  is  produced,  its 
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(M)nteiitK  will  be  offerrd  in  evidence  by  the  plaintiff,"  &q.    (The 
rest  of  the  notice  rvfavs  to  other  papers.) 

"To  James  H.  Carson,  Secretary  &c.,  John  W.  Wadswortb 
and  R.  H.  Miller." 

(Signed)  C.  McDonald,  Plaintiff 

The  notice  has  the  following  endorsement : 

"  Executed  by  delivering  a  copy,  March  7th,  1885, 

"C.  A.  Poms,  Sheriff" 


The  defendants  insisted  that  there  was  no  evidence  «»f  service 
of  the  notice  on  Wadsworth. 

The  sheriff  makes  this  return  to  the  notice,  to  be  used  in  the 
Court  of  which  he  is  an  officer,  and  his  official  acts  and  returas 
are  recognizetl,  without  proof  to  his  signatiii*e. 

In  Holding  v.  Holding,  2  Car.  Law  Rep.,  440  (324),  Sea  well, 
J.,  delivering  the  opinion,  says:  "The  law  considers  every  Court 
cognizant  of  the  official  to  whom  it  authorizes  such  Court  to  di- 
rect its  pre<»epts ;  and  when  return  is  made,  the  officer  is  pre- 
sumed in  law,  to  have  come  personally  in  Court,  and  then  ta 
have  been  recognized  in  virtue  of  his  cnmmission,  and  hence  it 
wa«  unnecessary  at  common  law,  to  make  any  return  upon  the 
writ  otherwise  than  *  Executed,'  or  the  like."  The  same  official 
recognition  of  his  acts,  extends  to  his  service  of  noii(tJ  bvstiitiitc. 

"When  a  notice  shall  issue  to  the  sheriff,  his  return  thrre«tn  thit 
the  same  has  been  executed,  shall  l)e  deeme^l  sufficient  evidence  of 
the  service  thereof."  The  Code,  §940,  which  is  the  Rev.  Code, 
ch.  31,  §121,  condensed. 

The  term  used  in  the  return,  "Executed  by  ileliveringcopv, 
necessarily  implies  a  delivery  to  each  of  those  to  whom  the  no- 
tice is  addressed,  as  otherwise  it  would  be  but  a  partial  and  od- 
completcd  service. 

Y.  The  objection  to  the  introduction  of  a  deed  from  defend- 
ants  to  one  J.  H.  Whiting,  conveying  the  gold  mine  property,  is 
without  force.  It  shows  the  sale  on  which  the  plaintiff  relies 
for  the  recovery  of  his  claim. 
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VI  and  VII.  The  next  objection  was  to  the  order  of  the^ 
Court,  requiring  the  defendants  to  pro<!uee  the  contract  of  sale, 
precetiing  the  execution  of  the  dee<J  entered  int«>  between  theui 
and  Whitney,  and  which  was  one  of  the  documents  whoJ*e  pro- 
duction wa«  demanded  in  the  concluding  words  of  the  notice 
already  considered,  but  «»mitied  in  setting  it  out. 

This  power  of  requiring  the  production  of  proper  papei*s  perti- 
nent lo  the  issue,  and  in  posse»«sion  of  an  adversary  party,  has 
\>een  long  and  beneficially  used  in  the  trial  of  actions  at  law,  by- 
virtue  of  positive  statute.  It  is  still  possessed  by  the  Guirt.  The 
Code,  §§678  and  1373,  and  cases  cited  at  the  foot  of  those  sec- 
tions, among  the  m«>re  ivcent  of  which  are  McLeod  v.  BuUavfly 
84  N.  C,  515;  Commissioners  of  Forsyth  v.  Lenily,  So  N.  C, 
341 ;  Coates  v   Wilkes,  92  N.  C,  370. 

VIII.  During  the  cross-examination  of  the  defendant  Wads- 
worth,  testifying  for  himself  and  c«»-defendantf«,  the  witness  said, 
"Plaintiff  never  wrote  me  about  it,"  referring  to  the  mine.  "I 
received  a  letter  from  the  plaintiff  making  certain  inquiries. ' 
The  defendants  then  interposed  an  objectii>u  which  was  over- 
ruled. 

The  letter  purporting  to  l)e  that  of  the  witness,  exhibit  "D" 
in  the  transcript,  was  then  produced,  and  the  witness  denied  having 
written  il  himself,  but  thought  it  was  a  copy  <»f  one  he  wrote, 
and  that  it  was  sent  by  his  direction.  The  letter  was  addresse<l 
to  the  plaintiff,  and  refers  to  the  sale  of  the  land.  The  objec-» 
tion  is,  that  this  is  but  a  copy,  and  no  notice  had  been  given  to» 
produce  the  original.  If  this  identical  writing  was  sent  by  the 
witness's  direction  t<»  the  plaintiff,  it  is  the  original  an<l  only 
communication  between  them.  The  words  used  are  spoken  tQ 
the  plaintiff,  not  those  in  what  is  called  the  original  or  primary 
draught.     Banks  v.  Richardson,  2  Jones,  109. 

This  exception  is  disposed  of  in  what  has  already  been  said 
about  the  formation  of  the  issues. 

X.  An  instruction  was  asked,  **that  when  a  party  to  an  action 
puts  a  witness  on  the  stand  and  examines  him^  he  cannot  -deny 
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his  ere<libility,  and   this  principle  applies  to  ihe  plaintiff'i*  ex- 

• 

luninatiou  of  the  defendant  Cnrson."  The  Court  in  resjmnse 
said,  **This  is  not  exactly  true.  When  the  witness  is  a  defenii- 
ant,  he  mav  be  contradicted."  If  we  correctly  understand  the 
charge,  that  the  statements  of  fact  by  the  witness  could  not  te 
controverted,  as  that  would  impeach  his  cre<lit,  it  was  properly 
refused.  The  rule  is,  that  by  intro<lucing  a  witness,  you  indorse 
his  general  credit,  and  will  not  be  allowed  to  impeach  his  gen- 
eral moral  character,  for  that  would  te  imposing  upon  the  juiy, 
but  the  facts  mav  be  shown  to  be  different  from  those  as  under- 
stocKJ  and  represented  by  the  witness.  No  estoppel  pruveniing 
this,  results  from  his  being  introduced  and  examined. 

"A  party  may  prove,"  we  quote  the  language  of  Chief- Justice 
RrFFiN,  "that  the  fact  is  not  as  it  is  stated  to  be  bv  one  of  hi? 
witnesses;  for  that  is  njerely  showing  a  mistake,  to  which  the 
l)est  of  men  are  liable."     Spencer  v.  White,  1  Ire<l.,  236. 

Again,  it  is  said  in  Strudwick  v.  Brodnax,  83  N.  C,  401:  "A 

party  is  not  precluded  by  the  statement  of  one  of  his  witoesses, 

.  from  showing  by  others,  the  facts  to  be  different,  but  he  is  not  at 

liberty  directly  to  assail  his  reputation  for  truth,  and  thus  de- 

*stroy  his  credit  before  the  tryers."     And  other  cases  are  there 

<Mte<l. 

This  is  the  rule  w^hich  we  understand  the  Judge  to  lay  down, 
wben  he  says  that  the  witness  "  may  be  contradicted"  and  in 
doing  this,  he  undertakes  to  limit  the  sweeping  words  of  the 
])rayer,  which,  uncorrected,  were  calculated  to  mislead    the  jury. 

Instructions  were  further  asked,  which  in  substance  are  the 
following : 

I.  **If  the  <'ontract  entered  into  with  Carson  for  the  defend- 
ants, was  in  terms  as  represented  in  the  plaintiff's  testiniouj,  l»e 
cannot  recover,  there  being  no  evidence  of  payment  of  the  pur- 
chase inon<y  specified  in  either  of  the  contracts  with  Whitney 
ivud  his  associates. 

II.  '*  If  this  be  declined,  that  if  the  ccmtract  U-  such  **  i> 
nivntionrd  in  the  preceding  prayer,  the  plaintiff  is  entitled,  if  he 
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recovers,  to  ten  />ei*  cent,  only  on  $2,000,  the  suiu  paid  l»y  Whit- 
ney and  his  associates,  with  interest  from  August  29,  1879. 

III.  '*  If  tl»e  jury  find  the  contract  to  be,  that  the  plaintiff 
should  bring  or  introduce  ti»  defendants,  a  party  or  jiarties  as  pur- 
chasers of  the  mine,  and  that  $3o,000  as  pun^hase  money  was  to 
be  paid  in  cash,  the  plaintiff  cannot  recover. 

IV.  "If  W.  J.  Smart  iieg«»tiated  the  sale  to  Whitney  and 
others,  as  defendants'  agent,  tlie  plaintiff  cannot  recover  upon 
such  sale. 

V.  "So  far  as  the  plaintiff  is  concerned,  Smart  c<juM,  as  such 
agent,  negotiate  the  sale,  and  at  the  same  time  be  one  of  the 
several  purchasers,  or  take  a  l)eneficial  interest  under  theciontract, 
and  this  whether  his  name  was  known  in  the  transaction  or  not.'' 

The  instructions  were  refused,  and  the  Court,  after  stating  the 
contention  of  the  parties,  pnK»eeded  to  charge  the  jury  thus  : 

"  In  order  to  make  plain  the  matter  to  be  passed  on  by  you, 
certain  questions,  called  issues,  are  submitted  to  you  to  answer. 

"The  first  is, — was  such  a  contract  made,  as  isdescribecl  in  the 
complaint?  The  question  is  not  whether  any  contract  was  en- 
tered into  l»etween  the  parties,  but  was  thiH  contract,  that  is,  was 
a  contract  substantially  the  same  as  this,  entered  into  between 
them.  If  it  was  that  plaintiff'  was  to  bring  them  a  party  who 
would  pay  cash,  it  is  not  this  contract." 

After  referring  to  the  conflicting  testimony  about  the  contract, 
the  Court  continued  : 

"  The  burden  of  proof  is  upon  the  plaintiff*.  If  he  has  satis- 
fied you,  by  a  preponderance  of  evidence,  that  such  a  contract 
was  made  between  them,  von  will  answer — "  ves."  To  have 
made  this  the  contract,  it  must  have  been  the  understanding  and 
assent  of  l>oth  the  contracting  parties,  not  what  one  or  the  other 
understocKl  it  to  he. 

"Then  you  will  proceed  to  inquire  as  to  the  answer  tot  lie  second 
issue.  The  plaintiff  says  that  this  contract  was  made,  and  that 
afterwards  he  introduced  Larabee  and  Snjart  to  the  defendants, 
and  that    negotiations  ensneri  between  the  defendants  and  I^ara- 
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bee  and  Smart,  one  or  both  of  them,  and  in  consequence  of 
negotiations,  a  sale  was  made  at  $35,000. 

"Now  is  that  80?  Or  if  a  sale  under  these  cireurastaDoes woj 
made^  what  was  the  amount  for  which  the  property  sold? 

"There  is  much  conflicting  testimony  as  to  what  sale,  if  anv, 
was  made.  It  is  for  you  to  answer  the  question.  If  a  sale  was 
made  to  Larabee,  or  Smart,  or  to  either;  or  if  either  aided  de- 
fendant in  making  a  sale  of  the  property,  and  such  sale  was 
made  with  the  assistance  of  one  or  both,  you  must  answer,  y«. 

"By  a  sale  is  meant  the  transfer  of  the  property  for  a  consid- 
eration— not  conditionally,  and  the  conditions  afterwards  per- 
formed—  but  an  absolute  sale  for  value. 

"A  consideration  is  implied  in  a  deed,  because  a  de^d  is  under 
seal,  and  a  seal  imports  a  consideration.  The  plaintiff  testiBes 
that  there  was  an  absolute  sale,  and  that  a  deed  passed  the  title 
out  of  the  defendants,  for  the  considej^ation  of  $35,000. 

"The  defendants,  or  some  of  them,  testify  to  certain  matters, 
somewhat  complicated,  but  which  amount  to  an  allegation  that 
much  effort  was  made  to  sell— contracts  mnde,  and  deeds  executol 
— a  stock  company  organized — and  that  certain  {mrties  whn  bad 
agreed  to  buy  the  property,  not  having  paid  all  the  purchase 
moni'y,  became  owners  of  stoctk  in  the  company,  which  repr^ 
sents  what  had  been  paid  ;  that  the  company  was  dissolved,  the 
property  sold  and  bought  in  by  defendants,  who  are  again 
owners. 

"The  negotiations  having  in  effect  failed,  the  burden  is  on  the 
plaintiff'.  How  is  it — yes,  or  no?  If  yes,  for  what  sum?  If 
you  answer  this  question  in  the  affirmative,  and  ascertain  the 
sura  for  which  the  property  was  sold,  you  will  proceed  to  answer 
the  third  issue. 

"The  answer  will  be  given  by  a  calculation  of  10pfrc€ntoD 
the  sum  for  which  the  property  sold,  and  interest. 

"  If  the  plaintiff'  has  not  by  preponderant  testimony,  satisfied 
you  that  such  contract  is  as  allege<l  in  the  complaint,  and  set  out 
in  the  first  issue^  you  will  answer  tht?  issue,  *No,'  and  need  not 
trouble  yourselves  to  answer  the  other  issues." 
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The  reproduction  in  extenso  nf  so  much  of  the  charge  as  \yesLrs 
upon  the  exceptions,  is  sufficient  to  show,  without  comment,  that 
the  case  was  fairly  and  fully  presented  to  the  jury,  aud  the  law 
explained  and  applie<l  to  the  different  as|)ects  of  the  evidence. 
There  is  no  error  in  the  refusal  to  give  the  instructions  asked. 
This  is  not  required,  when  in  substance,  the  charge  responds  to 
so  much  of  the  instruction  as  is  correct  and  proper. 

In  Rencher  v.  Wymie,  86  N.  C,  268,  it  is  said  that  "  while  a 
Judge  is  not  required  to  give  an  instruction  in  the  very  words  in 
which  it  is  prayed,  even  when  correct  in  law,  yet  it  is  to  be  ex- 
pected that  he  will  declare  the  law,  as  applicable  to  the  facts  in 
proof,  and  any  reasonable  inference  that  may  be  drawn  from 
them,  in  order  to  an  intelligent  and  rightful  determination  of 
the  issues  before  the  jury." 

We  advert  to  a  feature  in  the  form  of  instructions  asked,  in 
the  first  four  of  which,  the  demand  is,  upon  the  preceding  as- 
sumetl  state  of  fact,  that  the  Court  shall  tell  the  jury  that  the 
plaintiff  cannot  recover.  This  rests  upon  a  misapprehension  of 
the  present  practice,  as  we  have  before  remarked  in  another  case, 
and  is  corrected  in  the  charge.  The  jury  res^K)nd  to  the  issues 
of  fact,  and  upon  their  fimlings,  depends  the  question  of  law,  for 
the  Court  to  decide,  whether  the  plaintiff  is  entitled  to  judgment, 
that  is,  to  recover.  All  the  material  facts  upon  which  the  plain- 
tiff's right  of  recovery  depends,  must  be  found  by  the  jury, 
when  issues  are  submitted  to  them,  and  upon  the  facts  thus  ascer- 
tained, the  law  determines  the  result,  and  the  Court  declares  the 
law.  The  verdict  is  not  now.,  as  under  the  old  system,  for  the 
one  party  or  the  other,  but  it  settles  the  controverted  allegations, 
and  presents  the  facts  for  the  judgment  of  the  Court. 

We  may  further  observe,  that  an  exception  to  a  whole  charge 
is  not  in  conformity  with  the  rule,  but  it  should  specifically  point 
out  the  portion  deenied  objectionable,  and  not  open  a  wide  field 
to  be  exploi'ed,  to  find  something  obnoxious  to  objection,  in  the 
argument  upon  the  appeal,  when  if  the  objectionable  matter  had 
been  brought  to  the  attention  of  the  Court  upon  the  trial,  it 
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raight  have  heen  rectified.  It  is  ouly  necessary  to  recall  what  is 
said  in  Bod  v.  Bost,  87  N.  C,  477,  on  page  481. 

We  find  no  error  in  the  record,  and  the  judgment  must  te 
aflBrmed. 

No  error.  Affirmed. 


T.  B.  LOFTIN,  Administrator,  v.  JOHN  VV  ROUSE,  et  als. 

Jurisdiction  of  the  Chrk — Ametulments — Appeal. 

1.  Where,  in  special  proceediu^s,  the  pleadings  are  made  up  before  the  Clerk, 

and  upon  joinder  of  issues  are  transferred  to  the  Court  in  Term,  the  Judge  bai 
power  to  allow  amendments,  or  he  may  stay  the  trial  and  remand  the  pajKn 
to  the  Clerk,  in  order  that  he  may  consider  a  motion  to  amend. 

2.  In  such  case,  an  order  remanding  the  papers  to  the  Clerk,  in  order  that  be 

may  hear  a  motion  to  amend  the  pleadings,  to  the  end  that  an  accouDtsboold 
be  taken,  is  interlocutory  and  does  not  impair  a  substantial  right,  and  cftuoot 
be  appealed  from. 

{BrUtain  v.  Mull,  91  N.  C,  498;  Wfiartan  v.  Wilkerson,  92  N.  C,  407;  /««  t. 
Deseniy  94  N.  C,  82,  cited  and  approved). 

Special  pkoceeding,  transferred  to  the  Superior  0)art  in 
Term,  lieai-d  by  Aver-y,  Judge,  at  Fall  Term,  1886,  of  Lbsoir 
Superior  Court. 

The  facts  appear  in  the  opinion. 

The  plaintiff  appealed. 

Mr.  W,  E,  Al/en,  for  plaintiff. 
Mr.  Geo,  V.  Strong,  for  defendants. 

Merrimon,  J.  This  is  a  special  proceeding  bi'onjfht  in  the 
Superior  Court  of  the  county  of  Lenoir,  by  the  plaintift,  to  5?ell 
land  of  his  intestate,  to  make  assets  to  pay  debt.^,  etc. 

The  pleadings  were  made  up  before  the  Clerk,  acting  as  and 
for  the  Court,  as  allowed  by  The  Code,  §251,  anil  issues'  of  fact 
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were  raised,  to  be  tried  by  a  jury.  Thereupon,  the  Clerk  trans- 
ferred the  **  case  to  the  civil  issue  docket  for  trial  of  the  issues 
at  the  ensuing  Term  of  the  Superior  Court,''  as  required  by  The 
Code,  §256. 

Afterwards,  in  Term  tirae,  the  counsel  for  the  defendants 
Pelletier  and  wife,  moved  the  Court  to  amend  the  answer  of 
these  defendants,  by  inserting  a  more  unequivoi-al  denial  that 
plaintiff's  intestate  was  indebted  at  all,  and  by  setting  up  a 
defence,  which  they  alleged  had  just  come  to  their  knowledge, 
that  the  note,  upon  which  the  judgment  menti(»ned  in  their 
answer  was  rendered  against  plaintiff,  was  executed  without  con- 
sideration, as  appeared  upon  its  face,  and  that  it  did  not  appear 
from  the  petition,  that  there  was  other  outstanding  indebtedness, 
and  that  the  answer  already  filed,  denied  the  validity  of  that 
judgment,  or  the  debt  on  which  it  was  founde<l. 

The  same  counsel  also  moved  **to  amend,  to  the  end  that  an 
account  should  be  taken."  The  attention  of  the  Court  was  not 
called,  and  no  objection  was  taken,  to  the  want  of  a  statement 
of  the  issues  by  the  Clerk.  The  Court  ordered  that  the  cause  be 
remauded  to  the  Clerk,  to  the  end  that  an  accotiot  might  be 
taken,  and  that  the  pleadings  might  be  amended,  if  the  Clerk 
should  deem  it  proper. 

The  Court  held,  that  where  one  of  the  issues  was,  whether 
there  was  any  valid  indebtedness,  it  should  be  ascertained  first 
whether  there  was  any  indebtedness,  and  a  finding  for  the  defend- 
ants on  that  question,  might  obviate  the  necessity  of  trying  the 
issue  of  fraud. 

From  the  judgment  of  the  Court  the  plaintiff  appealed  to  this 
Court. 

Regularly,  in  special  proceedings  like  this,  the  pleadings 
should  be  made  up  and  perfected  by  the  Clerk,  acting  as  and  for 
the  Court.  Indeed,  he  so  makes  all  the  orders  and  judgments 
in  the  course  of  the  proceeding,  except  in  some  exceptional  re- 
spects, otherwise  expressly  provided  for.  His  decision  of  issues 
of  law  or  legal  inference,  may  be  reviewed  upon  appeal  to  the 
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Judge  at  Chambers  or  in  Term,  and  issues  of  fact  raised  bv  the 

pleadings,  must  be  tried  in  ternt  time,  under  the  superintendence 

and  direction  of  the  Judge.     BriHain  v.  ifw//,  91  N.  C.,498; 

Wharton  v.   Wilkersort^  92  N.  C,  407  ;  Jones  v.  Desei-n^  ardtZt 

The  statute,  (The  Code,  §266),  requires  that  "  the  case"  shall 
be  transferred  to  the  civil  issue  docket  for  the  trial  of  iss«« 
of  fact.  When  so  transferred,  it  is  properly  before  the  Court 
in  term  for  trial,  and  only  for  the  trial  of  the  issues 
raised  by  the  pleadings.  Necessarily,  the  Court  oiust  see 
the  pleadings — see  that  they  are  perfected,  and  what  is&ue 
are  raised  by  them.  It  could  not  otherwise  proceed  with  the 
trial.  If  the  Court  should  see  that  the  pleadings  were  imper- 
fect, it  might  and  ought  to  stay  the  trial  of  the  issues,  and 
direct  the  Clerk  to  perfect  them  according  to  law.  And  soako, 
if  a  party  should  satisfy  the  Court  in  Term,  that  he  might  be  en- 
titled, or  probably  ought  to  be  allowed,  to  amend  his  pleading, 
the  Court  might  in  its  discretion,  with  a  view  to  the  ends  of  jus- 
tice, so  stay  the  trial,  and  direct  the  Clerk  to  consider  of  a  mo- 
tion to  amend,  and  alh)w  or  disallow  the  same,  just  as  if  the  case 
had  not  been  transferred  to  the  civil  issue  docket.  We  can  seen* 
just  reason  why  the  Judge  in  term,  shall  not  exercise  sucii  tiis- 
cretionary  power.  There  might  be  cases  in  which  such  a  course 
as  that  indicated  should  betaken.  This  <liscretionary  power  is 
of  the  nature  of  that  to  allow  amendments  generally,  and  the 
proper  exercise  of  it  is  not  generally  reviewable  io  thisO>urt. 

We  think  however,  that  the  Court  in  Term,  bhould  n<»t  do 
more  than  to  direct  the  Clerk  to  proceed  to  perfect  the  pleading* 
and  allow  or  disallow  amendment  according  to  law.  If  the 
Clerk  should  proceed  and  make  decisions  of  questions  of  law, 
with  which  a  party  should  be  dissiitisfied,  such  party  might  ap- 
peal, and  in  that  way  the  decision  of  the  Judge  would  hecume 
that  of  the  Court.  It  was  the  duty  of  the  Clerk  to  make  all 
proper  orders  of  reference,  as  well  as  other  orders  and  judgments 
in  the  course  of  the  proceeding.  If  he  should  err  in  such  res- 
pect, an  appeal  might  be  taken  as  indicated  above. 
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T\\e  purpose  of  the  Code  of  Civil  Procedure,  is  to  expedite  the 
hearing  and  disposition  of  matters  cognizable  by  special  proceed- 
ing, and  hence,  such  of  its  provisions  as  require  civil  actions  to 
be  proceeded  with  in  term  time,  do  not  embrace,  for  the  most 
part,  such  proceedings,  and  hence,  also,  the  extensive  powers  of 
the  Clerk,  acting  as  and  for  the  Court,  in  conducting  them. 

The  order  appealed  from. was  interlncutory  merely,  an<l  in  any 
view  uf  it,  it  would  not  destroy  or  impair  a  substantial  right  of 
the  appt-llaiit  to  delay  his  appeal  until  final  judgment.  More- 
over, as  we  have  seen,  the  order  was  one  the  Court  had  power  in 
its  discretion  to  make,  and  the  exercise  of  that  discretion  is  not 
reviewable  in  this  Court. 

The  appeal  did  not  lie,  and  henc^  must  be  dismissed. 

Appeal  dismissed. 


SAMUEL  C.  WHITE,  Cashier,  Ac,  v.  M.  E.  UTLEY,  et  als. 

Appeal, 

1.  The  rule  is  reiterated,  that  appeals  which  present  for  review  only  fraf^ments  of 

the  case,  instead  of  the  case  in  its  entirety,  will  not  be  entertained. 

2.  So,  where  pending  a  reference,  the  defendant  moved  before  the  referee  to  make 

new  parties,  which  motion  the  referee  certified  to  the  Superior  Court  for  its 
actloD,  where  the  motion  was  allowed,  and  the  plaintiff  appealed,  the  appeal 
waa  dismissed. 

{White  y.  Uaey,96S.  C,  415,  cited  and  approved;  MerriU  v.  MerriU,  92  N.  C, 

067,  cited  and  distinguished). 

* 

Motion  in  a  cause,  heard  before  Clark,  Judge,  at  August 
Terra,  1885,  of  the  Superior  Court  of  Wake  county. 

After  the  dismissal  of  the  former  appeal  of  the  plaintiff,  for 
the  reason  that  it  was  prematurely  taken,  in  the  midst  of  an 
unexecuted  order  of  reference,  86  N.  C,  415,  the  cause  was  re- 
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committed  to  the  same  referee,  and  he  was  directed  to  pnweed 
under  the  former  order.  The  general  facts  are  stated  in  there- 
port  in  that  appeal,  and  do  not  require  repetition. 

Juhn  G.  Williams,  the  president  of  the  bank,  and  trustee  in 
the  conveyance  made  by  the  defendant  William  Utley,  in  June, 
1869,  of  two  tracts  of  land,  and  a  considerable  personal  estate, 
to  secure  money  borrowed  of  the  bapk,  died  in  February,  1879, 
and  at  the  instance  of  E.  R.  Stamps,  who  was  brought  iutotk 
cause  by  a  supplemental  complaint,  in  which  it  is  allt^tfaat 
he  had  purchased  the  equity  of  redemption  in  the  lands,  under 
an  execution  sale  against  the  defendant  William  Utley,  the  beire- 
at-law  of  the  deceased,  of  whom  the  wife  of  said  Stamps  wts 
one,  were  made  parties  defendants  also,  and  filed  their  answer  in 
1885.  This  was  done  l)efore  the  referee,  and  without  objection. 
While  the  matter  was  pending  belbre  the  referee,  the  plaintiff 
objected  to  the  taking  of  the  account  of  the  administratioo  of 
the  trust  fund  by  the  deceased,  bettiuse  his  personal  representa- 
tives were  not  parties.  Thereupon,  the  defendant  William  Utley, 
asked  leave  of  the  referee  to  make  the  representatives  parties. 
The  referee  declined  to  give  leave,  for  an  alleged  want  of  power, 
and  certified  the  api)lication  to  the  Superior  Court  for  its  acti<«. 
It  was  there  allowed,  the  plaintiff's  motion  for  judgment  refased, 
and  from  these  rulings  the  plaintiff  again  ap[>ealed. 

Mr,  D.  G,  Fowky  for  the  plaintiff. 

Messrs.  J.  A,   Williamson  and  E,  C.  Smithy  for  the  defendants 

Smith,  C.  J.  (after  stating  the  facts).  There  is  no  reswrnf^^r 
entertaining  the  present  appeal,  which  did  not  apply  to  the  other 
appeal.  The  matter  is  before  the  referee,  nndisposerl  of,  ami  the 
proposed  introduction  of  the  executors  of  the  deceased,  wa»  u 
furtherance  of  its  essential  object,  a  full  and  final  determination 
of  the  controversy.  We  reiterate  what  was  before  said,  whw 
the  cause  was  in  this  Court : 
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"The  inconvenieuce  of  a  partial  adjudication,  followed  Uy  an 
appeal,  and  this  from  time  to  time  repeated,  so  as  to  present  for 
review  successively j  fragments  of  the  case,  instead  of  the  case  in  its 
entirety,  are  numerous,  and  inconsistent  with  the  system  of  prae- 
tioe,  which  aims  to  bring  litigation,  without  needless  delay  and 
expense,  to  a  termination." 

The  amendment  proposed,  prejudices  no  substantial  right  of 
the  plaintiff,  and  was  asked  to  remove  the  grounds  of  his  objec- 
tion to  taking  the  account  of  the  trustee's  admiui&tration  of  the 
trust  fund,  the  principal  object  of  the  reference.  The  bank  is 
substantially  the  party  in  interest,  and  the  plaintiff  in  the  action. 

The  original  loan  to  the  defendant  William  Utley,  according 
to  the  averments  in  his  answer,  was  made  out  of  the  funds  of 
the  bank,  and  to  secure  it,  he  conveyed  two  tracts  of  land,  and 
much  personal  property,  to  John  G.  Williams,  its  president,  and 
so  designated  in  the  deed,  as  trustee.  The  lands  are  the  subject 
matter  of  his  covenant  with  the  defendant  Mary  E.,  the  sale  of 
which,  to  pay  her  notes  for  the  purchase  money,  is  demanded  in 
the  action.  The  funds  received  under  the  deed  in  trust,  and  with 
which  the  trustee  is  sought  to  be  charged  in  payment  of  the  in- 
debtedness of  both,  is  the  object  of  inquiry  in  the  reference.  It 
is  now  in  progress,  and  the  result  not  ascertained.  The  entire 
alleged  identity  in  interest  of  both  the  pi'esident  and  cashier  with 
the  bank,  as  its  agencies  in  the  transaction,  seem  to  require  the 
examination  pending  before  the  referee,  to  be  completed  and  re- 
ported, so  that  the  controversies  between  the  various  parties  may 
be  fully  understood,  before  the  rendition  of  judgment.  It  was 
therefpre  properly  refused  at  this  stage  of  the  proceeding,  and  as 
the  ruling  "afiects  no  substantial  right''  of  the  plaintiff,  neither 
it,  nor  the  allowance  of  the  amendment,  authorizes  the  appeal. 
The  principle  has  been  so  often  acted  on  as  to  require  no  refer- 
ence. 

The  case  of  Mernll  v.   Merrill^  92   N.  C,  657,   is  not  an 
authority  adverse  to  the  present  ruling.     There  it  is  held,  that 
the  action  came  to  an  end  by  the  death  of  the  administrator,  and 
33 
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rould  not  l^  retained  and  prosecuted  by  the  administrator  (fe 
Ihnis  non,  and  his  oause  of  action  being  different,  no  amendmeDt 
as  to  parties  was  allowed  for  the  purpose  of  continuing  the caose 
in  Court.  This  is  not  the  effect  of  the  present  ameodment,  aod 
its  allowance  resides  in  the  breast  of  theOuirt. 

From  either  ruling,  therefore,  the  appeal  is  unauthorized,  and 
must  be  dismissed. 

■  Let  this  be  certified,  to  the  end  that  the  cause  may  proceed 
from  the  point  at  which  the  interruption  occurred. 
•     Remanded.  Dismissed. 


BENJAMIN  PHIPPS,  et  al8.,  v.  A.  J.  PIERCE,  et  ale. 

Exceptions  on  Appeal — Evidence — Stxdxde  of  Limitatm, 

I.  The  Court  reiterates  the  rule,  that  no  exceptions  wUl  be  considered  oo  ajf«L 
except  such  as  appear  in  the  record  and  were  made  in  the  Court  belov. 

5.  While  mere  hearsay  or  declarations  are  not  admissible  as  evidence  to  prt"W 
facts,  yet  when  there  is  a  claim  and  assertion  of  ownership,  which  c*o  obIt 
be  proved  by  acts  and  words  of  the  claimant,  such  acts  and  accompauyiBi 
words,  stand  on  the  same  footing,  and  are  admissible  for  this  purpow. 

3.  When  the  cause  of  action  occurred  before  the  34th  Ausrost,  1868,  the  «** 

ute  of  limitation  in  force  before  that  time  applies. 

4,  Under  the  law  as  then  in  force,  a  gr&nt  from  the  State  was  presumed  after  la 

adverse  possession  of  the  laud  for  thirty  years ;  and  it  was  not  necessarrttei 
the  possession  should  be  continuous,  or  that  there  should  be  conDectlon* 
privity  amonj?  the  successive  occupants.  This  is  now  altered  by  The  Co4f. 
{il39,  par.  1. 

/(Garret  v.  Han^eker,  12  Ired.,  254  ;  State  v.  Langford,  Basb.,  436;  5tetff?.J»*i^ 
6  Jones,  19  ;  Grace  v.  Hannafiy  Ibid,  94 :  Candler  v.  Lun^ord,  4  D.  &  B..  ^ff*  • 
Mdvin  V.  Waddell,  75  N.  C,  361 ;  Davis  v.  McArthur,  78  N.  C,  367;  Ob^^ 
Hdll,  90  N.  C,  330,  cited  and  approved.  Price  v.  JaeJuoHy  91  N.  C,  11,  cited lad 
distlDguished). 

Civil  action,  for  the  recovery  of  land,  tried  before  ila^Ba^ 
Judgej  and  a  jury,  at  Fall  Term,  1885,  of  the  Superior  Court  of 
Ashe  county. 
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The  facts  appear  in  the  opiDioD. 

There  was  a  verdict  and  judgment  for  the  plaintiffs,  and  the 
defendants  appealed. 

No  counsel  for  the  plaintiffs. 

Mr.  /).  (t.  Fowle,  for  the  defendants. 

Smith,  C.  J.  It  would  be  unnecessary  to  reiterate  the  rule, 
long  and  uniformly  adhered  to,  which  limits  the  appellate  juris- 
diction of  this  Court,  to  such  exceptions  as  are  shown  in  the 
record  to  have  been  taken  in  the  Court  below,  including  an  in- 
struction which  lays  down  a  false  proposition  of  law,  but  for  the 
wide  range  of  the  argument  for  the  appellant.  Very  much  of 
this  discussion  has  been  directed  to  objections,  which  upon  the 
case  presented,  might  be  appro|>riate,  and  perhaps  successfully 
maintained  at  the  trial,  but  were  not  then  taken,  and  do  not,  in 
consequence,  come  under  review.  It  is  not  material  that  the  case 
purports  to  contain  all  the  evidence,  for  the  rule  remains  inexor- 
able, and  our  juris<]iction  is  exercised  only  in  correcting  assigned 
ernirs  made  by  the  Judge  who  tried  the  cause,  and  no  other  evi- 
dence ou^bt  to  be  sent  up,  and  if  it  is,  it  cannot  be  considered, 
except  it  tends  to  elucidate  the  alleged  erroneous  rulings,  of  which, 
when  presented,  we  take  cognizance,  and  correct  when  found  to 
be  well  taken.  Any  other  course  would  lead  to  embarrassing 
consequences,  which  the  adoption  of  the  rule,  and  the  practice 
under  it,  are  intended  to  prevent.  "For  the  best  reasons,"  re- 
marks RuFFiN,  C.  J.,  "it  is  entirely  settled  that  the  Court  can 
take  no  notice  of  an  error,  not  apparent  in  the  record,  that  is  in 
the  pleadings,  vei'dict  or  judgment,  unless  the  appellant  except  to  it 
at  the  trial.''  Oat-ret  v.  Hunsucker,  12  Ired.,  254-259.  To  the 
same  effect,  see  State  v.  Langford,  Busb.,  436  ;  State  v.  Jenkins, 
6  Jones,  19;   Grace  v.  Hannah,  Ibid.,  94. 

In  State  v.  Jenkins,  Battle,  J.,  in  reference  to  a  case  stated 
on  appeal,  as  in  substance  a  bill  of  exceptions,  says :  "  The  facts 
set  forth  in  it,  are  taken  to  have  been  stated  with  reference  only 
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to  the  errors  assigned  by  him,  to  have  beeo  cjmaiitted  oo  the 
trial.  Nothing  ought  to  appear  therein,  except  what  is  neoesdary 
to  raise  the  questions  as  to  the  sufficiency  of  the  alleged  errocsw*' 

Again,  reciting  a  provision  in  the  Revised  Code,  transferred 
to  The  Code,  §957,  which  declares  that  "  in  every  case  the  Coart 
may  render  such  sentence,  judgment  and  decree,  as  on  iospectioo 
of  the  whole  record,  it  shall  appear  to  them,  ought  in  law  to  be 
rendered  thereon,'^  in  the  same  opinion,  it  is^ added  :  "It  is  mao- 
ifest  that  this  cannot  apply  to  the  bill  of  exceptions,  which, 
although  it  is  made  a  part  of  the  record,  embraces,  and  is  io- 
tended  to  embrace,  only  such  alleged  errors  in  the  proceedings  od 
the  trial,  as  the  appellant  may  think  proper  to  assign  and  9Pt 
forth  therein." 

We  reproduce  the  remarks,  to  correct  a  practice  which  is  be- 
coming too  common  in  this  Court,  to  base  objections  upon  aa 
examination  of  the  facts  stated  in  the  case,  which  perhaps  coald 
have  been,  at  the  trial,  successfully  taken,  and  were  not ;  or,  if 
taken,  do  not  appear  in  the  rec*ord.  And  we  repeat  our  purpose 
to  maintain  this  salutary  and  just  rule,  in  passing  upon  appeal^. 

The  plaintiffs,  in  deducing  title,  read  a  deed  made  in  Decem- 
ber, 1804,  by  the  Sheriff  of  Ashe  county,  to  John  Cox,  recitiog 
a  sale  for  taxes,  and  conveying  a  tract  of  land,  represented  to 
contain  forty  acres,  and  bid  off  by  Gideon  Welborn,  lying  oo 
"Grassy  Creek,  l)eginning  at  a  white  oak,  a  corner  of  the  oM 
survey,  running  South,  100  poles,  to  a  birch  in  a  small  branch; 
then  West,  64  poles,  to  a  stake;  then  North,  100  poles,  to  t 
stake ;  then  to  the  first  station.'' 

The  plaintiffs  then  introduced  an  instrument  under  seal,  pur- 
porting to  be  an  agreement  for  the  division  of  the  lands  of  Joho 
Cox,  among  his  heirs,  dated  April  20th,  1821,  and  proved  and 
registered  the  next  year,  to  which  the  defendants  objected  for 
irrelevancy,  and,  being  overruled,  excepted.  We  are  unable  to 
see  any  resulting  harm  from  the  admission  of  this  «paper,  sinee 
it  does  not  appear  to  include  the  tract  in  dispute. 
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The  plaintifiB  further  exhibited  a  deed  from  Zachariah  Baker^ 
tearing  date,  July  29th,  1823,  to  William  Phipps,  the  ancestor 
of  the  plaintiffs,  conveying  the  forty  acre  tract,  by  the  same 
words  of  description  as  those  used  in  the  first  mentioned  deed. 

The  defendants  also  introduced  a  deed  from  Jonathan  Baker 
to  Solomon  Spencer,  for  208  acres,  with  defined  boundaries, 
dated  March  27tli,  1830;  and  again,  a  deed  from  the  latter 
dated  March  12th,  1862,  to  H.  J.  Pierce,  for  a  tract  of  251  f 
acres.  They  also  offered  a  grant  to  David  Elevens  for  76  ai^res. 
There  were  other  deeds,  and  much  testimony  heard  from  both 
parties  as  to  the  location  and  boundaries  of  the  lands,  and 
of  the  exercise  of  acts  of  ownership,  which  it  is  not  necessary  to 
set  out  in  detail,  except  so  much  as  relates  to  the  ruling  upon 
the  admissibility  of  certain  declarations,  received  after  objection. 
BenjamiD  Pbipp  testified,  that  he  bought  130  acres  that  be- 
longed to  his  father-in-law,  adjoining  the  disputed  land  on  the 
north;  that  the  fence  on  the  north  side  was  all  shoved  off,  and 
ab*)ut  the  14th  of  April,  1847,  he  put  a  new  fence  there,  and 
^wed  it  in  oats;  that  he  then  moved  the  fence  a  lixtle  higher  up 
on  the  house  tract  or  path;  that  his  father,  William  Phipps, 
told  him  to  put  the  fence  on  the  old  house  tract  if  he  wanted  to; 
that  Spencer  was  talking  about  proceedings,  and  it  was  his, 
(Phipps's,)  and  for  him  (witness)  to  move  up  the  fenc**,  which  he 
did,  and  took  in  a  nxl,  or  one  and  a  half  rods  of  the  land  in 
dispute,  iu  1847.  The  reception  of  the  declarations  of  William 
Phipps  was  objected  to,  and  the  objection  overruled. 

Manifestly  this  is  not  hearsay  or  narrative  evidence,  offered  to 
establish  the  truth  of  the  fact  de<?lared,  but  evidence  of  a  claim 
and  assertion  of  ownership,  which  can  only  be  shown  by  acts 
and  w^ords,  which  in  this  respect,  stand  upon  the  same  footing. 
The  direction  to  the  son,  and  his  obedience,  make  him  the  agent, 
and  his  acts,  the  acts  of  his  principal,  in  assertion  of  his  claim 
to  the  premises  in  the  removal  of  the  fence.  Wlien  he  said  the 
fence  was  his,  he  merely  meant  to  give  authority  to  his  order  of 
removal^  and  the  onler  and  act  themselves  mean  as  much.  There 
is  no  error  in  this. 


^ 


518  IN  THE  SUPREME  CX)UBT. 


Phipps  v.  Pierce. 


Every  instruction  asked  for  the  defendant,  was  given  h\  the 
very  words,  and  without  qualificati«>n. 

To  those  given  at  the  instance  of  the  plaintifTs,  and  those  given 
ex  mero  motu  by  the  Court,  no  exception  appears  to  have  been 
taken. 

The  second  issne  was  withdrawn,  upon  the  admission  of  de- 
fendants' counsel,  that  they  were  in  possession  of  part  of  the 
forty  acres,  as  set  out  in  the  plat,  and  the  sole  issue,  foun<l  intke 
aflSrmative,  left  to  the  jury,  was  to  the  plaintiffs'  title  to  the  land 
and  right  of  possession  thereof. 

It  is  argue<i  here,  that  there  was  an  erroneous  statement  of  the 
law,  as  applicable  to  the  facts  of  this  ease,  in  so  much  of  the 
charge  as  declares,  that  "  in  order  to  entitle  them  lo  recover  pos- 
session, the  plaintiffs  must  show  either  an  occupation  of  the 
land  under  visible  lines  and  boundaries  for  thirty  years — thm 
need  be  no  covnection  between  the  persons  occupying  the  land,  nor 
need  the  occupancy  be  continuous,  bvi  it  must  be  for  thirty  yean 
before  brinffing  the  action J^ 

The  direction  is  not  in  conformity  with  the  requirements  of 
The  Code,  §139,  par.  1,  which  prescribes  a  limitation  within 
which  the  State  must  bring  a  suit  for  land.  Price  v.  Jackson, 
91  N.  C,  11-15.  But  it  is  in  entire  harmony  with  the  pre  exist- 
ing law,  as  expounded  in  many  adjudged  cases.  Qindler  v. 
Lunsford,  4  D.  &  B,  407  ;  Melvin  v.  WaddeU,  lb  X.  C,  361; 
Dams  V.  Mc Arthur,  78  N.  C,  367  ;  Cowles  v.  Hall,  90  N.  C, 3m 

The  question  is,  whether  the  case  is  governed  by  the  former 
rule  of  presumption  of  a  grant,  «ir  that  introduced  in  the  Oide 
of  Civil  Procedure.  The  latter,  in  terms,  provitles  **that  it  shall 
not  extend  to  cases  where  the  right  of  action  accrued  lieforethat 
date,  (August  24th,  1868),  but  the  statutes  in  force  previous  to 
that  date,  shall  be  applicable  to  such  actions  and  cases."    §136. 

There  was,  befoi'e  the  recent  change  in  the  law,  no  statote 
barring  an  action  brought  by  the  State,  yet  an  effect  was  attriln 
uted  to  an  adversary  posse&sion  of  land  for  a  long  period  of 
time,  of  divesting  title  out  of  the  State,  upon  the  unrebqttable 
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presumption,  from  the  delay,  of  the  issue  of  a  grant,  DavU  v. 
JIc Arthur,  supra,  so  that  the  State  coulc]  not  maintain  an  action  - 
or  in  other  words,  was  barred,  as  if  there  were  an  applicable 
statute  of  limitations. 

So  the  time  began  to  run  within  which  the  State  must  enter 
or  bring  suit,  or  in  the  words  of  the  act,  "  the  right  of  action  "  ac- 
crued before  that  date,  and  hence  the  forn)er  laws  are  applicable* 
The  concluding  sentence  of  the  sedition,  that  the  statutes  in  force 
previous  to  that  date,  shall  be  applicable  to  such  actions  and 
cas^,"  cannot  abridge  the  ioiport  of  what  goes  l)efore,  but  must 
be  understo«Kl  to  leave  the  preceding  law,  in  such  case>*,  un- 
changed and  in  force.  This  view  is  not  in  conflict  with  the  de- 
cision in  Price  v  Jackson,  supra,  which  merely  declares  that  the 
plaintiifiS  could  not  bring  their  case  within  the  provisions  of 
either  law,  and  consequently  could  not  recover. 

There  is,  therefore,  no  error  in  the  instruction  complained  of. 

We  pass  only  U|)on  exceptions  discl»>sed  in  the  record,  and 
none  others. 

There  is  no  error,  and  the  judgment  must  be  affirmed. 

Xo  error.  Affirmed. 


ELIZA  R.  DEPRIEST  v.  JAMES  L.  PATTERSON,  Executor. 


Exceptions  to  Report  of  Referee — Scale, 


% 


1.  Where,  in  this  Court,  a  reference  Is  made  to  the  Clerk  to  state  au  account,  an 

exception  will  not  be  heard  upon  a  motion  to  confirm  the  report,  which  was 
not  taken  in  the  Court  below,  nor  on  the  first  hearings  in  this  Court. 

2.  Although  such  exception  cannot  be  taken,  yet  if  the  Court  can  see  from  the 

report,  that  it  acted  under  a  misapprehension  of  the  facts  in  the  first  heariog, 
it  will  ex  mero  motu  modify  it«  ruling,  when  it  is  plain  that  it  will  work  great 
Injustice. 

S.  Where  a  fund  was  paid  to  an  administrator  in  Confederate  money,  out  of 
which  fund  he  makes  payments  to  the  distributees ;  It  wns  heldj  that  it  would 
be  unjust  to  apply  the  scale  to  the  amount  received  by  the  administrator,  but 
not  to  apply  it  to  payments  made  out  of  the  very  fund  to  the  distributees. 
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(  Whii€  V   Clark,  82  N.  C,  6;  Williama  r.  Kttvit,  Jbid.,  110;  State  v.  Hwion,  iMi, 
597;  StaU  v.  Uardee,  88  N.  C,  619,  cited  and  approved). 

Cause  retained  in  this  Court,  heard  upon  exceptions  to  the 
ixjport  of  the  Clerk,  at  February  Term,  1886,  of  the  Supreme 
Court. 

The  case  is  reported  in  92  N.  C,  399  and  402,  to  which 
reference  ih  made  for  the  facts. 

Mr,  D,  J/.  FurcheSy  for  the  plaintiff. 
Mr,  M.  F,  Long,  for  the  defendant. 

8mith,  C.  J.  It  is  ol)viou8  from  inspection  of  the  reformed 
account  which  is  reported  by  the  Clerk,  that  through  inadvert- 
ence or  otherwise,  the  item  of  $370  with  accrued  interest,  the 
subject  of  the  defendant's  first  an(i  material  exception,  has  hm 
misplacal  in  being  entered  as  a  credit  to  the  executor  in  the  gen- 
eral administration  account,  instead  of  in  the  personal  aocouot 
with  the  feme  plaintiff.  The  exception  in  this  respect  is  well 
taken,  and  must  be  sustained.  This  will  render  other  corrections 
dependent  on  the  transfer  from  one  to  the  other  account  nects- 
sary,  and  we  find  them  made  in  the  body,  and  as  part  of  the  ex- 
ception, showing  the  aggregate  indebtedness  of  the  defendant  to 
the  plaintiff.  The  Clerk  reports  the  accounts  in  the  two-fold 
anpect  of  scaling  and  not  scaling  the  $500  jMiid  the  plaintiff  in 
1864,  and  accumulated  interest ;  to  the  one  mode  of  stating 
which,  the  plaintiffs  except,  and  to  the  other  the  defendant  ex- 
cepts. We  ciinnot  entertain  the  plaintiffs'exception,  for  the  rea- 
son it  was  not  taken  in  the  Court  below,  nor  suggested  here  at 
the»(»riginal  hearing  of  the  a[>peal.  The  practice  in  this  regard 
is  fully  established  ufmn  repeated  adjudications.  WhUi  v. 
Cfarke,  82  N.  C,  6;  Wiliiams  v.  Kivett,  Ibid,  110;  State  w 
Hinson,  Ibid,  697;  State  v.  Hardee,  83  N.  C,  619,  and  numer- 
ous other  cases.  While  we  must  ol)serve  the  rule,  in  refusing  to 
recognize  the  plaintiffs'  right  to  make  the  exception,  we  feel  at 
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liberty,  when  our  attention  is  called  to  the  unjust  and  injurious 
consequences  of  our  ruling,  npon  other  portions  of  the  account, 
if  left  undisturbed,  so  to  readjust  our  ruling  upon  the  account, 
as  to  make  it  just,  fair  and  reasonable.  The  $500  advancement 
was  made  the  next  year  after  the  time  when  the  Couf'ederate 
funds,  derived  from  the  charjre  for  the  B^garly  notes,  are 
charged  to  the  defemlant.  It  must  be  a&sume<i  that  the  payment 
to  the  plaintiff  was  made  out  of  these  funds,  and  it  would  be 
manifestly  wrong  to  scaJe  them,  including  what  was  paid  the 
plaintiff,  in  the  defendant's  favor,  and  give  him  full  credit  for 
the  sum  so  paid,  unreduced  by  the  application  of  the  scale.  This 
would  be  to  put  the  difference  in  the  defendant's  pocket,  with- 
out equivalent  or  consideration  for  so  doing.  When  the  execu- 
tor stood  charged  in  the  general  account,  with  the  face  value  of 
the  Beggarly  securities,  there  was  no  ground  for  the  plaintiff  to 
oomplaio,  if  the  advancement  to  her,  if  chargeable  at  all,  should 
be  entered  also  for  the  full  amount.  The  scaling  of  the  one, 
renders  the  scaling  of  the  other  necessary,  and  such  is  their  inter- 
dependence, that  the  Court  must,  in  justice,  adjust  the  one  to  the 
other,  and  this  to  give  the  intended  effect  of  their  ruling,  that 
the  Beggarly  fund  must  be  reduced  by  applying  the  scale.  The 
interest  upon  the  advancement,  of  course  stands  upon  the  same 
footing  as  the  principal  money.  The  same  scale  by  which  the 
Beggarly  fund  is  reduced,  must  be  applied  to  the  sum  advanced 
in  the  same  currency,  with  interest,  and  not  as  of  the  date  when 
it  was  received.  This  is  an  equitable  adjustment  of  the  matter, 
and  a  Deces-sary  consequence  of  our  former  ruling,  in  I'egard  to 
the  charge  against  the  defendant. 

The  other  exceptions  not  disposed  of  in  what  we  have  said, 
are  overruled,  and  upon  the  reformation  of  the  account,  there 
may  be  judgment  entered  up  ac(*ording  to  the  result,  as  it  may  be 
ascertained  by  the  Clerk.  The  former  Clerk  is  alli>we(i  $20.00 
for  his  report. 

Re-committed. 


?Jr'-fV 
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T.  Y.  LYTLE  v..  THOMAS  LYTLE,  Jr..  et  als. 

Stiitirment  of  Case  on  Appeal — Exceptions — Order  of  RestUutian, 

1.  The  third  clavse  of  ^12,  does  not  allow  the  appellant  to  assign  error  for  the 

first  time  Id  this  Courts  It  regards  the  instructions  of  the  Judf^eu  excepted 
t6y  whether  the  exception  is  formally  made  at  the  trial  or  not.  But  such  ex- 
ceptions, if  relied  on  by  the  appellant,  must  appear  in  the  case  stated ;  other- 
wise, he  cannot  avail  himself  of  them  in  this  Court. 

2.  When  a  party  is  put  out  of  possession  of  land,  or  compelled  to  pay  aooey, 
under  a  judgment  which  is  afterwards  reversed  or  set  aside,  the  Court  will 
restore  the  party  to  the  possession  of  the  land,  and  give  him  a  remedy  for  the 
money  thus  paid. 

{Fry  V.  Ctirrie,  91  N.  C,  436;  Dulin  v.  Hotcard,  66  N.  C,  433 :  Perry  y,  Tiq>ptr, 
70  N.  C,  538 ;  same  case,  71  N.  C,  387 ;  Love  v.  Martin,  81  N.  C,  38 ;  Manm^ 
V.  Wright,  84  N.  C,  aS6,  cited  and  approved). 

This  was  a  inotiqu  fur  judj^iueut  and  writ  of  restitution,  in 
an  action  pending  in  the  Superior  Court  of  McDowell  oouDiy, 
heard  by  Avery ^  Judge,  at  the  Spring  Term,  1885,  of  saidCotirt. 

A  judgment  had  been  rendered  in  the  same  action,  at  Spring 
Term,  1882,  of  the  Court,  under  which  the  defendant  was 
turned  out  of  possession  <»f  a  tract  of  laud  incouteution  between 
the  parties,  and  had  been  compelled  to  pay  twenty  doUan».  At 
Spring  Term,  1884,  said  judgment  was  vacated  and  set  aside. 
The  Court,  on  hearing  the  motion,  gave  judgment  in  fevor  of 
defendants  for  twenty  dollars,  the  amount  admitted  to  have  been 
pai<l,  and  for  restitution. 

From  this  judgment,  plaintiff  appealed. 

No  counsel  for  plaintiff. 

Mr,  John  DevereiiXy  Jr,^  {Mr,  Joe.  B.  Batchelor  was  with  him,) 
for  defendants. 

Mekrimon,  J.  We  are  apprehensive  that  we  may  not  reach 
the  whole  merits  of  this  appeal.  It  was  not  argued  before  us 
tor  the  appellants,  and  the  record  is  so  confused  and  obscare,  in 
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many  respects,  that  we  find  it  difficult  to  ascertain  what  are  the 
questions  intended  to  be  presented  for  our  considerati(»n.  No 
errors  have  been  specified,  and  we  are  left  entirely  to  view  the 
case  settled  upon  appeal  by  the  Court,  without  guide  or  compass. 

It  would  seem  that  if  it  is  worth  while  for  a  party  to  appeal, 
he  should  assign  errors,  as  the  statute  plainly  directs,  so  as  to 
gain  the  full  benefit  of  what  he  ought  to  realize  by  it.  It 
is  folly  to  do  so  otherwise.  This  Court  can  only  take  notice 
of,  and  act  upon,  what  appears  in  the  record,  and  correct  such 
errors  as  are  properly  assigned.  This  is  due  alike  to  the  appel- 
lant and  appellee,  and,  as  well,  to  the  due  administration  of  jus- 
tice. A  practice  that  leaves  the  case  at  random  as  to  the  ques- 
tions to  1)6  reviewed  and  decided,  is  vicious  and  unjust  to  all 
parties,  while  it  does  not  comport  with  the  proprieties  of  judi- 
cial procedure.  Exceptions  should  be  taken  in  the  Court  below, 
and  appear  to  be  taken,  and  in  apt  time. 

The  Code,  §550,  among  other  things,  provides  in  respect  to 
settling  the  case  upon  appeal,  that  the  appellant  ^* shall  (*ause  to 
l)e  prepared  a  concise  statement  of  the  case,  embodying  the  in- 
structions of  the  Judge  as  signed  by  him,  if  there  be  any  excep- 
tion thereto,  and  the  requests  of  the  counsel  of  the  parties  for 
instructions,  if  there  be  any  exception  on  account  of  the  grant- 
ing or  withdrawing  thereof,  and  stating  separately  in  articles 
numbered,  the  errors  alleged."  This  provision  should  be  observefl, 
at  least  substantially,  in  every  case,  unless, ^r«f,  when  thn  ground 
of  error  is  sufficiently  assigned  in  the  record  itself,  without  a 
statement  of  the  case  for  this  Court  on  appeal ;  or  second fy,  where 
the  objections  are  that  the  Court  had  not  jurisdiction,  or  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of  action ; 
or  thirdly,  where  it  appears  upon  the  face  of  the  case  settled  upon 
appeal,  that  certain  instructions  specified,  were  asked  an<l  refused, 
Iff  certain  instructions  wer6  given,  and  were  deemed,  informally, 
excepted  to,  as  provided  in  The  Code,  §412,  sub.  div.,  3.  The 
provisions  of  rule  7,  (92  N.  C,  847),  are  no  less  important,  and 
should  lie  observed. 
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The  clause  of  the  statute  last  cited  provides,  that  "if  there 
shall  be   error,   either   in    the    refusal   of  the  Judge  ta  grant 
a   prayer   for    instructions,   or   in    granting    a   prayer,   or  in 
his   instructions   generally,  the  sanie  shall  lie  deemed  except- 
ed   to,  without    the    filing    of  any    formal    ohjec*tion."     This 
clause  does  not,  as  some  gentlemen  of  the  bar  seem  to  sup- 
pose,  give  the   appellant    the    right    to   assign    error  for  the 
first  time  in  this  Court,  and  without  reganl  to  whether  or  not 
exception  was  taken  in  the  Court  l)elow.     It  will  be  observed 
that  this  provision  is  part  of  the  section  that  prescribes  ichenand 
how  exceptions  shall  be  taken,  and  its  purpose  is  to  require  that 
the  instructions  refused  or  given,  whether  asked  or  not,  shall  be 
treated  as  excepted  to,  although  the  same  were  not  formally  ob- 
jected to  on  the  trial  at  the  time  the  same  were  refused  or  given. 
But  such  instructions  so  excepted  to,  must  appear  sjiecificallT  set 
forth  in  the  case  settled  upon  appeal,  and  this  Court  will  then 
correct  any  error  in  law  in  refusing  the  instructions  prayed  for, 
or  in  those  given.     But  it  will  not  go  beyond  that,  and  allow  ex- 
ceptions to  be  taken  here  for  the  first  time,  otherwise  than  as  above 
indicated.     The  statute  does  not  contemplate  or  allow  nuch  in- 
<lefinite  latitude  as  to  the  assignment  of  error,  and  besides,  it 
would  be  unjust  to  the  adverse  party,  to  allow  except i(»ns  to  be 
taken  in  this  Court,  that  might  have  l>een  obviated  by  amend- 
ment or  otherwise  in  the  Court  below.     Fiy  v.  Carrie,  91  X. 
C,  436. 

In  this  cjise,  no  particular  errors  are  assigned.  It  appears 
from  the  cAse  settled  upon  appeal,  that  a  judgment  had  been 
entered  against  the  appellee,  and  thereupon  process  issued,  by 
virtue  of  which  the  appellant  was  placed  in  possession  of  a  tract 
of  land,  specified  in  the  pleadings,  which  had  been  in  the  pt«eB- 
sion  of  the  appellee  and  claimed  by  him,  and  the  latter,  alsn, 
paid  to  the  former,  or  to  his  counsel  for  him,  twenty  dollars^ 
part  of  the  recovery. 

Afterwards,  the  Court  set  the  judgment  referred  to  aside,  upon 
the  ground  that  it  had  been  improvi<lently  granted;  and,  at  a 
subsequent  term,  directed  that  the  appellee  be  restored  to  the  pos- 
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sessioD  of  the  laod,  by  the  writ  of  restitutioD,  and  gave  judg- 
ment in  his  favor  and  against  the  appellant,  for  the  money  paid 
by  the  latter  in  discharge  of  the  judgment  so  set  aside. 

In  this  we  discover  no  error.  It  is  well  settled,  that  where 
a  party  is  put  out  of  possession  of  land,  in  pursuance  of  a 
judgment  or  order  iraprovidently  granted,  or  is  required  to  pay 
money^  and  the  judgment  is  aftt^rwurds  declared  void  or  is 
set  aside,  the  Court  will  promptly,  as  far  as  practicable,  restore 
the  party  complaining  to  the  poi<ses»ion  of  the  land,  and  give 
him  remedy  for  the  money  so  paid.  The  law  forbids  injustice, 
and  it  will  not  allow  its  process  to  work  injury  to  a  party  against 
whom  it  goes  by  impmvidenoe,  mistake  or  abuse.  It  will  always 
restore  such  party  promptly,  and  place  him  as  nearly  as  may  be 
in  the  same  plight  and  condition  as  he  was  l)efore  the  process 
issued.  This  is  due  alike  to  the  integrity  of  the  law,  and  to  the 
party  asking  relief.  Dulin  v.  Howard^  66  N.  C,  433 ;  Perry 
V.  Tuppevj  70  N.  C,  538;  same  case,  71  N.  C,  387;  Love  v. 
Martin^  81  N.  C,  38 ;  Meroney  v.  Wright,  84  N.  C,  336. 

The  judgment  must  be  aiSrroed.  To  that  end,  and  to  the 
further  end  that  any  further  appropriate  proceeding  may  be 
taken  in  the  action,  let  this  opinion  be  certified  to  the  Superior 
Court.     It  is  so  ordered. 

No  error.  Affirmed. 


VICEY  TAYLOR,  Adm'x,  v.  THE  CRANBERRY  IRON  AND  COAL 

COMPANY. 

Statute  of  Limitation — Injury  Causing  Death, 

1.  The  action  for  damajces  for  an  injury  resulting  In  death,  given  by  §1498  of  The 

Code,  must  be  brought  within  one  year  after  the  death  of  the  injured  person, 
or  it  will  be  barred. 

2.  The  provision  of  this  statute,  limiting  the  time  within  which  the  action  must 

be  brought,  is  not  a  statute  of  limitations.  The  statute  confers  a  right  of 
action  which  did  not  exist  before,  and  it  must  be  strictly  complied  with.  As 
tbere  is  no  saving  clause  as  to  the  time  of  bringing  the  action,  no  explana- 
tion aB  to  why  it  was  not  brought  will  avail. 
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Civil  action,  tried  before  Avet^,  Judge,  ^lX  Fall  Terra,  1885, 
of  the  Superior  Court  of  Mitchell  couuty. 

This  action  was  l)egun  on  the  second  day  of  November,  1883. 
The  plaintiff*  alleges  in  the  complaint,  that  she  is  the  widow  of 
Nelson  Taylor,  deceased  ;  that  in  his  life  time,  her  said  late  hus- 
band was  employed  by  the  defendant  to  work  in  its  iron  mine, 
and  while  so  at  work  on  the  13th  day  of  August,  1881,  he  was 
killed  by  the  falling  in  of  a  large  mass  of  stone,  in  the  tunnel 
way,  occasioned  by  the  alleged  carelessness,  neglect  and  wrong- 
ful act  of  the  defendant,  in  failing  to  properly  guard  agaiiet 
such  casualty,  as  it  was  bound  to  do,  &c. 

The  defendant  answers,  and  pleads  that  this  action  wasoot 
begun  "  within  one  year  after  the  death  of  the  said  husband,"  Ac. 

Upon  the  pleadings,  the  Court  held  that  the  plaintiff  could 
not  recover,  and  gave  judgment  for  the  defendant,  and  the  plain- 
tiff appealed. 

No  counsel  for  the  plaintiff. 

Mr,  Samuel  F.  Mordecai,  for  the  defendant. 

Merbimon,  J.  (after  stating  the  facts).  The  action  is  brought 
under  The  Code,  §1498,  which  provides,  that  "  whenever  the 
death  of  a  person  is  caused  by  a  wrongful  act,  neglect  or  default 
of  another,  such  as  would,  if  the  injured  party  had  lived,  have 
entitled  him  to  an  action  for  damages  therefor,  the  pereon  or 
corporation  that  would  have  been  so  liable,  and  his  or  their  ex- 
ecutors, administrators,  collectors  or  successors,  shall  be  liable  to 
an  action  for  damages,  to  be  brought  within  one  year  after  such 
death,  by  the  executor,  administrator  or  collector  of  the  decedent; 
and  this  nothwithstandiug  the  death,  and  although  the  wrongful 
act,  neglect  or  default,  causing  death,  amount  in  law  to  a  felony. 

This  is  not  strictly  a  statute  of  limitation.  It  gives  a  right  of 
action  that  would  not  otherwise  exist,  and  the  action  to  enforce 
it,  must  be  brought  within  one  year  after  the  death  of  the  testa- 
tor or  intestate,  else  the  right  of  action  will  be  lost.     It  must  be 
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accepted  in  all  respects  as  the  Statute  gives  it.  Why  the  action 
was  not  brought  within  the  time  does  not  appear,  but  any  ex- 
planation in  that  respect  would  be  unavailing,  as  there  is  no  skiv- 
ing clause  as  to  the  time  within  which  the  action  must  be  begun. 

The  nature  of  the  cause  of  action,  when  it  occurred,  and  when 
this  action  began,  plainly  appeared  from  the  complaint  and  sum- 
mons, and  as  more  thau  one  year  elapsed  after  the  death  of  the 
intestate,  and  before  the  bringing  of  the  action,  it  in  clear  it  can- 
not be  maintained,  and  the  judgment  must  therefore  be  affirmed. 

No  error.  AflSrmed. 


OLLY  SPARKS  v.  S.  B.  SPARKS  et  al. 

Husband  and  wije — Divorce — Condonation — Agreement  to 

live  separate, 

1.  If  the  wife  commit  adultery,  and  the  husband  afterwards  lives  with  her,  and 
keep6  up  the  connablal  relations,  a  divorce  will  not  be  granted. 

8.  Whether  deeds  for  separation  between  husband  and  wife,  are  against  public 
policy  and  void  in  this  State,  qtuxre.  It  would  seem,  that  under  ^1831  of  The 
Code,  they  are  valid  for  8ome  purposes  at  least,  but  even  if  they  are  void, 
while  the  Courts  may  refuse  to  carry  them  out,  they  will  not  undo  any  act  of 
the  parties  which  they  may  have  done  for  this  purpose. 

3.  The  rule  that  the  Courts  w^ll  never  aid  a  party,  when  the  contract  is  contra 

btmot  mareSf  is  only  departed  from,  when  oppression,  imposition,  hardship, 
undue  influence,  or  great  Inequality  of  condition  or  age  is  shown. 

4.  Where  a  husband  and  wife  executed  a  deed  of  separation,  a  part  of  the  consid- 

eratloD  of  which  was,  that  the  husband  should  relinquish  his  estate  by  the 
curtesy  in  a  part  of  the  wife's  land,  and  that  she  should  convey  another  por- 
tion of  her  land  to  a  trustee  for  him  in  fee,  which  was  done,  the  wife  cannot 
maintain  an  action  to  have  ber  deed  to  her  husband's  trustee  cancelled,  on 
the  ground  that  the  deed  of  separation  was  against  public  policy,  in  the  ab- 
sence of  any  undue  influence  or  oppression  exercised  by  the  husband  to  ob- 
tain the  deed. 

{T<yrk  V.  MerriU,  77  N.  C,  218;  Same  caw,  80  N.  C,  285;  PincJuUm  v.  Brown,  3 
Jones's  Eq.,  494;  Wright  v.  Cain,  93  N.  C,  296,  cited  and  approved ;  CoUin^  v. 
CoLlinMy  Phil.  Eq.,  153,  doubted). 
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Civil  action,  tried  before  Graves^  Judge,  aod  a  jury,  at  Fall 
Term,  1883,  of  the  Superior  Court  of  Yancey  county. 

During  the  progress  of  a  suit  instituted  by  the  plaintiff  agaiost 
the  defendant,  for  a  severance  of  the  marital  relations  subsisting 
between  thera,  a  compromise  arrangement  was  entered  into  be- 
tween them  of  the  following  import :  "  Whereas,  the  said  Ollv 
Sparks,  being  the  wife  of  said  Samuel  B.  Sparks,  has  brought 
suit  against  the  said  Samuel  B.  Sparks,  for  divorce  and  alimooj 
and  the  recovery  of  certain  laiuds  belonging  to  the  said  Oily, 
feme  plaintiff,  which  suit  is  now  ()ending  in  the  Superior  Court 
of  Madison  county  in  said  State ;  And  whereas  the  said  party  de 
fendant,  Samuel  B.  Sparks,  is  tenant  by  the  curtesy,  and  holds 
such  interest  in  the  lands  claimed  by  said  Oily  in  said  action: 
Now,  in  consideration  that  the  said  Samuel  B.  Sparks  has  relin- 
quished his  interest,  as  such  tenant  by  the  curtesy,  of,  in  aod  to 
a  certain  portion  of  land  owned  by  said  Oily,  and  has  joined  in 
a  conveyance  to  Batls  Randolph,  son  of  said  Oily  Sparks  tbe 
feme  plaintiff,  the  said  Oily  Sparks  agrees  by  these  presents,  to 
enter  a  noL  pros,  in  said  suit,  without  costs  to  the  said  Samael  B. 
Sparks,  and  release  him  from  all  claims  to  dower,  alimony  orany 
other  claim  or  right  which  may  have  accrued  to  her,  in  coo^ 
quence  of  her  marriage  with  the  said  Samuel  B.  Sfiarks.  In 
testimony  whereof,  the  said  Oily  Sparks  and  Samuel  B.  Sparks 
have  hereunto  set  their  hands  and  seals.  And  the  said  Samuel 
B.  Sparks  binds  himself  that  he  will  not  attempt  toexerciseany 
control  over  the  person  or  property  of  the  said  Oily  Sparks, 
either  which  she  now  owns  or  may  hereafter  acquire,  sealed  with 
our  seals. 

S.  B.  Sparks,  (Seal.i 
Olive  Sparks,  (Seal.) 
Test :  G.  B.  Moody. 

This  instrument  was  duly  acknowledged  before  the  Judge  of 
probate,  and  the  private  examination  of  the  feitie  taken,  upon 
whose  certificate  it  was,  on  April  25,  1874,  admitted  to  registra- 
tion. 
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At  the  time  of  its  execution ,  aud  just  after wartls,  the  parties 
executed  a  deed,  conveying  a  certain  other  tract  of  land,  belong- 
ing Ut  the  feme  plaintiff,  estimated  to  contain  fifty  acres,  and 
within  special  boundaries,  for  a  recited  consideration  of  three 
hundred  dollars,  to  R.  H.  Penland,  one  of  the  defendants,  who 
let  the  defendant  into  possession  of  the  premises,  and  he  has 
sinc'C  received  the  rents  and  profits  thereof. 

The  defendant,  after  the  execution  of  the  agreement  first  men- 
tioned, in  an  action  against  the  plaintiff,  prosecuted  in  the  Supe- 
rior Court  of  Mitchell  county,  obtained  a  judgment,  divorcing 
him  from  the  plaintiff,  and  annulling  their  marital  relations. 

The  plaintiff  avers  that  no  consideration  of  any  kind  was  paid 
or  received  for  the  conveyance  to  Penland,  and  that  in  the  trans- 
action in  which  she  participated,  she  was  unduly  influenced  by 
her  husband,  and  the  financial  difficulties  brought  on,  in  her  ef- 
fort to  get  rid  of  his  tyranny  and  selfish  conduct.  The  demand 
is,  that  the  agreement,  as  involving  a  contract  for  separation,  be 
declared  void,  and  also  the  deed  to  said  Penland,  executed  in  car- 
rying it  into  effect,  and  the  latter  be  declared  a  trustee  for  the 
plaintiff. 

The  defendant  in  his  answer,  admits  the  execution  of  the  agree- 
ment and  deed  set  out  in  the  complaint,  and  says  that  all  was 
done  at  the  solicitation  of  the  plaintiff,  her  friends,  relations  and 
advisers;  that  at  the  time  of  their  intermarriage  in  1860,  the 
plaintiff  had  two  children  by  a  former  husband,  one  of  whom 
soon  died,  and  the  other,  the  said  Batis  Randolph,  still  survives, 
and  one  child,  Zebulon  V.  Sparks,  has  been  born  to  them  since; 
that  soon  after  the  birth  of  this  child,  the  defendant  entered  into 
the  service  of  the  Confederate  States,  and  was  absent  some  eight- 
een months;  that  upon  his  return,  he  found  that  the  plaintiff, 
about  seventeen  months  after  he  had  left,  had  given  birth  to  an- 
other and  an  illegitimate  child,  and  her  affections  had  been  with- 
drawn from  himself;  that  after  his  own  chihl  was  l)orn,  as  he 
then  had  an  estate  for  life  in  his  wife's  lands,  he  put  valuable 
improvements  upon  them,  in  the  expectation  of  rea])ingthe  hen- 
34 
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efits  thereof  in  possession  and  use;  that  the  arrangement  detailed 
ib  the  complaint  was  brought  al tout  through  the  said  Batis^after 
he  had  arrived  at  full  age,  her  uncle,  B.  S.  L.  Dayton,  and  oth- 
ers, from  whom  came  the  suggestion  of  the  a>rapPornise,  which 
\va8  to  this  effect : 

The  plaintiff  and  defendant  were  to  unite  in  a  deed  to  said  Batis, 
for  about  sixty  acres  of  the  land  owned  by  her,  including  the 
dwelling  house  and  improvements,  and  the  plaintiff  was  to  re- 
lease her  e?>tate  to  the  defendant  in  the  remainder  of  the  trad, 
consisting  of  about  fifty  acres.  This  agreement  was  carried  oot 
in  the  execution  of  the  first  mentioned  instrument,  of  the  deed 
to  Batis,  and  of  that  to  Penland,  who  received  the  title  in  trnst 
for  the  defendant,  and  to  convey  to  hi  in. 
.  The  defendant  further  denies  all  imputations  upon  his  conduct 
'  and  grmd  faith  in  ail  that  occurred.  Batis  Randolph  was  made 
a  party  plaintiff  in  the  action,  and  thereupon  a  jury  was  empw- 
elled  to  pass  upon  the  following  issues,  and  rendei^  their  ver- 
dict upon  each  as  follows  : 

"I.  Was  the  plaintiff  induced  by  force  of  the  defendants, or 
either  of  them,  to  join  in  the  execution  of  the  deed  to  the  de- 
fendant Penland?     Answer,  No. 

"II.  Wa«<  it  a  part  of  the  consideration  which  induced  the 
execution  of  the  deed  to  Penland,  that  the  defendant  Sparks  and 
his  wife  should  thereafter  live  separate  from  each  other?  An- 
,swer,  Yes. 

,    '*  III.   Was  the  consideration,  or  any  part  of  it,  which  indoced 
the  defendant  Sparks  to  execute   the  deed  to  the  plaintiff  Batis 
.  Randolph,  that  the /em^  plaintiff  should  join  in  making  the  deed 
to  the  defendant  Penland?     Answer,  Yes/' 

Uj>on  the  undisputed  facts,  and  the  findings  of  the  jury,  it  ws 
adjudged  by  the  Court,  that  the  said  deeds  and  agreement  be  an- 
nulled, and  that  the  plaintiff,  Ollie  Sparks,  is  the  owner  in  feeof 
the  fends  sued  for,  and  entitled  to  the  possession  thereof,  as  w«ll 
as  the  rents  and  profits  thereof,  since  the  rendering  of  the  decree 
of  divorce,  to  be  ascertained  hereafter. 

From  this  judgment  the  defendant  appeals. 
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Mr,  R.  H.  BatUey  for  the  plaintiff. 

Mr,  John  DevereuXy  Jr.,  {Mr,  Jos.  B,  Batchdor  was  with  him,) 
for  the  defendant. 

Smith,  C.  J.,  (after  stating  the  facts).  It  is  to  be  observed, 
that  the  allied  agreement,  held  by  the  Court  to  enter  into  and 
vitiate  the  entire  transaction,  so  as  to  render  both  deeds  inopera- 
tive^ is  not  in  any  written  form,  but  rests  entirely  in  parol.  Not 
a  word  is  said  about  the  separation  of  the  parties,  unless  it  he 
found  in  the  defendant's  stipulation,  that  he  will  thereafter  ''  not 
attempt  to  exercise  any  control  over  the  person  or  property  "  of 
his  wife,  which  may  pre-suppose  their  future  living  apart.  Again, 
it  would  seem  that  the  separation  had  already  taken  place,  and 
existed  when  the  arrangement  was  entered  into.  The  feTne^ 
during  her  husband's  absence,  had  committed  adultery,  and  had 
he  kept  up  their  connubial  relations,  it  would  have  been  a  con- 
donation of  her  proved  faithlessness  to  her  marriage  vows,  and 
he  would  have  been  refused  a  divorce  a  vinculo  mairimonii. 
This  the  law  did  not  require  of  him,  and  the  absolute  se|>aration 
was  nfterwards  secured  by  the  judgment  of  the  Court,  in  his 
actioD  against  her. 

The  ruling  of  the  Court  was  probably  founded  on  the  case  of 
Collins  V,  Collins,  Phill.  Eq.,  153,  in  which  RfCADE,  J.,  after  an 
examination  of  authorities,  announces  the  conclusion  arrived  at 
in  these  words :  "  We  do  not,  however,  put  the  case  upon  the 
ground  of  fraud  or  imposition  on  the  part  of  the  husband,  but 
upon  the  broad  ground  that  articles  of  separation  l)etween  hus- 
band and  wife,  voluntarily  entered  into  by  them,  either  in  con- 
templation of,  or  after  separation,  are  against  law  and  public 
policy,  and  mil  not  be  enforcedJ^ 

It  may  admit  of  question,  in  view  of  subsequent  changes  in 
the  law  of  marriage,  in  respect  to  the  property  rights  of  the 
woman,  wiiether  the  proposition,  in  its*  unlimited  extent,  can 
now  be  upheld.  A  voluntary  separation,  under  some  circum- 
stances, is  recognized  as  a  legal  condition,  out  of  which  may 
arise  certain  powers  to  be  exercised  over  her  estate. 
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"  Every  woman  who  shall  be  living  separate  from  her  hus- 
band, either  under  a  judgment  of  divorce  by  a  competent  Court, 
or  undei'  a  deed  of  separation,  executed  by  said  hud>andandmfty 
and  reg^istered  in  the  county  in  which  she  resides,^  <&c.,  shall  have 
the  effect  of  making  her  a  free  trader.     The  Code,  §1831. 

This  act  of  legislation,  passed  in  Fel)ruary,  1872,  iu  furtha^ 
ance  of  the  constitutional  provision,  by  which  the  property  of 
the  woman,  on  her  marriage,  is  secured  to  her  as  separate  estate, 
implies  a  possible  legal  separation  of  the  parties,  by  volontoiy 
agreements,  and  defines  her  condition  and  rights  resulting  there- 
from.    If  such  a  case  can  exist  and  be  upheld  by  law,  the  facts 
of  that  before  us  would  be  one.     The  wife  had,  during  her  bos- 
band's  abi^ence,  kept  up  an  adulterous  intercourse,  the  fruit  tod 
proof  of  which  was  found  in  the  birth  of  a  child,  whose  support 
was  to  become  a  burden  upon  the  husband.     Their  oootinaed 
living   together   thereafter  in   the   marriage    relation,  was  not 
required  by  any  consideration  of  law  or  publicpolicy,  and  would 
have  denied  to  him  the  right  to  a  judicial  final  separation,  which 
he  afterwards  obtained.     The  decision  in  the  case  referred  to,  is 
in  general  terms,  that  such  contracts,  merely  as  such,  have  do 
binding  obligation  which  will  be  enforced,  because  public  poliqr 
favors  the  preservation  of  the  nuptial  tie,  and  is  opposed  to  any 
arrangement  between  the  parties  by  which  its  resultant  duti» 
are  evaded. 

But  the  principle  is,  that  such  an  agreement  will  not  beeo- 
forced,  at  the  instance  of  either  party,  not  that  what  may  hate 
been  done  iu  carrying  out  its  purpose  will  be  undone  bv  the 
Court.  It  will  not  assist,  when  its  aid  is  asked,  or  in  the  words 
of  the  Court,  its  provisions  "will  not  Ijeenforoed  mthi»Cowf^ 
a  Court  exercising  equitable  functions.  The  rule  that  refuse^  to 
compel  the  execution  of  such  a  contract,  for  similar  reasons  re- 
fuses to  relieve  from  the  consequences  of  what  the  parties  have 
done  under  it,  in  giving  it  full  effect. 

In  York  v.  Merritt,  77  N.  C,  213,  the  plaintiff  sued  to  recover 
a  tract  of  land,  which  under  an  unlawful  and  corrupt  agreemcot, 
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had  been  ci>nveyecl  by  the  defendant  to  the  plaintiff.  The  Conrt, 
Reade,  J.  speaking  for  it,  said  :  "  When  both  parties  have  uni- 
ted in  a  transaction  to  defraud  another,  or  others,  or  the  public,  or 
the  due  administration  of  the  law,  or  which  is  against 
pMic  polici/,  or  contra  bonos  morea^  the  Courts  will  not  enforce 
it  in  favor  of  either  party/'  The  sarae  ruling  was  made  when 
*he  case  came  up  on  a  second  appeal,  80  N.  C,  285. 

The  rule  is  departed  from,  when  one  of  the  parties  acts  "  under 
circumstances  of  oppression,  imposition,  hardship,  undue  influence 
or  great  inequality  of  condition  or  age,  so  that  his  guilt  may  be 
far  less  in  degree  than  that  of  his  associate  in  the  offence."  They 
must  he  in  pari,  delicto.  1  Story  Ekj.,  §300 ;  Pinckaton  v.  Brovm, 
3  Jones,  Eq.,  494 ;    Wright  v.  Cain,  93  N.  C,  296. 

But  the  jury  negative  the  plaintiff's  averment  that  she  was 
induced  to  execute  her  deed  to  Penland,  from  force  used  by  the 
defendant,  or  (as  the  issue  was  submitted  in  this  form,  and  re- 
sponded to  in  the  negative),  by  the  exercise  of  any  undue  means 
ou  his  part. 

And  the  acknowledgment  in  t  le  certificate  of  probate,  stands 
in  this  respect  uncontradicted.  We  do  not  see,  in  the  deecls 
themselves,  whereby  the  husband  surrenders  his  estate  by  the 
curtesy  in  one  tract,  and  acquires  the  fee  in  another  tract,  such 
inequality  and  evidence  of  oppression  and  wrong, as  entitles  the 
plaintiff  to  the  relief  she  now  demands.  She  has  herself  com- 
mitted a  grievous,  if  not  unpardonable  wrong  to  her  husband, 
rendering  their  separation  inevitable,  and  in  view  of  it,  they 
parted,  and  did  what  she  now  seeks  to  undo,  and  that  separation 
has  been  made  permanent  by  a  judgment  of  the  Court.  Under 
the  circumstances,  this  Court  is  not  called  on  to  intervene.  The 
judgment  must  be  reversed  and  the  action  dismissed,  and  it  is  so 
ordered. 

Error.  Reversed. 
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GEO.  W.  LAMB  v.   \VM.   H.  SLOAN. 

Burning    Woods — Issues — Intent 

1.  Id  an  action  for  damages  under  the  statute  for  wilfully  firing  the  defeodui's 

woods,  by  which  the  plaintiff's  woods  were  burnt,  (The  Code,  j^aDd|53), 
the  setting  fire  to  the  woods  without  notice,  is  the  ground  of  the  iftion,  ud 
by  a  waiver  of  the  notice,  the  plaintiff  will  lose  his  cause  of  action  under  ibe 
statute. 

2.  If,  in  such  case,  the  firing  of  the  woods  was  necessary,  as  for  instance,  for  the 

protection  of  the  defendant's  property,  no  cause  of  action  for  damages  ariat* 
under  the  statute. 

3.  The  waiver  of  notice  in  such  case,  does  not  affect  the  cause  of  aclioo  for  tlie 

penalty  prescribed  in  the  statute,  nor  is  it  any  defence  in  an  indictment  fortbe 
misdemeanor. 

4.  In  actions  for  damages  under  the  statute,  the  defendant  cannot  show  ttutb« 

used  reasonable  care  In  firing  his  woods,  and  reasonable  diligence  to  pr^Test 
the  fire  from  damaging  adjoining  woodlands.  If  he  fails  to  give  the  ftiUh 
tory  notice,  and  damage  ensues,  the  cause  of  action  is  complete. 

5.  It  is  no  defence  to  an  action  for  damages  under  the  statute,  for  the  defendiDi 

to  show  that  the  plaintiff  has  already  recovered  the  penalty  imposed  bjtbe 
statute,  and  that  in  addition  thereto,  that  be  had  been  indicted  f or  the  lniE4)^ 
meanor. 

6.  Where  the  defendant  in  such  case,  admits  that  he  set  fire  to  his  woods  vitbOQt 

giving  the  statutory  notice,  nothing  else  appearing,  the  law  presumes  that  be 
did  it  wilfully. 

7.  Where  it  appears  from  the  record  that  the  issues  were  not  eliminated  in  writ»|t 

and  submitted  to  the  jury,  but  simply,  "that  the  jury  found  all  issues  in  f»»of 
of  the  plaintiff,"  a  new  trial  will  not  be  granted,  unless  objection  wasukes 
at  the  trial. 

{RoberHon  v.  Kirby^  7  Jones,  477 ;  Tyson  v.  Roaeberry^  1  Hawl&s,  60  ;  Wrighl  r.  fa^ 
borough,  Term  Rep.,  763  (687) ;  Smithwickw  Ward,  7  Jones,  &4  :  Bowh  t.  WW- 
aker,  92  N.  C,  367,  cited  and  approved). 

Civil  action,  tried  before  Gudger,  Jwige,  and  a  jurv,  it 
Spring  Term,  1885,  of  the  Superior  Court  of  Blades  county. 

The  Code  §52  and  §53,  provides  that,  "No  person  shall sei  fire 
to  any  woods,  except  it  be  his  own  property,  nor  in  that  ca^,  witboat 
first  giving  notice,  in  writing,  to  all  persons  owning  lands  adjoiD- 
ing  to  the  wood  lands  intended  to  be  fired,  at  least  two  days  before 


J 


FEBRUARY  TERM,  1886.  535 


Lamb  v.  Sloan. 


the  time  of  (iriog  such  woods,  and  also  takiug  effeeiual  care  to 
extiDguish  such  fire,  before  it  shall  reach  any  vacai)t  or  patented 
lands,  near  to  or  adjoining  the  lands  so  fired." 

"Every  person  wilfully  f>ffending  against  the  precefling  sec- 
tion, shall  for  every  such  offence,  forfeit  and  pay,  to  any  j>ei'son 
who  will  sue  for  the  same,  fifty  dollars,  and  be  liable  to  any  one 
injured,  in  an  action,  and  shall  moreover  Ihj  guilty  of  a  misde- 


meanor." 


It  is  allied  in  the  complaint,  that  the  defendant,  at  a  time  speci- 
fied, was  the  owner  of  a  tract  nf  land,  adjoining  the  land  of  the 
plaintiff — that  the  former  wilfully  set  fire  to  the  woods  on  his 
own  land  mentioned,  without  first  giving  the  plaintiff  two  days 
n«»tice  of  his  purpose  in  that  respect — that  the  fire  extended  to, 
and  spread  over  a  large  area  of  the  plaintiff's  land  mentioned, 
burning  his  woods  and  destroying  many  valuable  pine  trees, 
box<!d  and  the  boxes  filled,  and  the  faces  of  the  trees  covered 
with  raw  turpentine;  a  large  quantity  of  valuable  light  wood, 
and  a  tar  kiln,  to  his  great  damage,  &c. 

The  foHowing  is  the  material  part  of  the  case  settled  upon 
appeal  for  this  Court : 

"Defendant  admitted  that  on  the  10th  February,  1880,  he  set 
fire  to  his  own  woods,  adjoining  the  lands  of  the  plaintiff,  and 
that  he  had  not  given  the  plaintiff  two  days  notice  in  writing  of 
the  intended  burning  of  his  said  woods.  He  further  testified  that 
he  gave  directions  to  one  of  his  agents,  (his  clerk),  to  employ 
hands  to  look  after  the  fire,  so  as  to  prevent  its  spreading.  On 
cross-examination,  defendant  offered  to  prove  by  the  plaintiff, 
who  became  a  witness  in  his  own  behalf,  and  by  the  records  of 
this  Court,  that  the  plaintiff  has  sued  for  and  recovererl  the  pen- 
alty prescril>ed  by  the  statute,  and  also  that  Sloan  was  indicted 
for  the  misdemeanor  prescribed  in  the  statute,  and  that  the  plain- 
tiff in  this  case,  was  in  said  indictment,  the  prosecuting  wit- 
ness. This  was  overruled,  and  defendant  excepted.  The  Court 
chained  the  jury,  "that  the  statute  requires  effectual  care  to  be 
taken  to  extinguish  the  fire,  set  by  one  to  his  own  woods,  so  that 
the  party  must  extinguish  it  at  all  events,  otherwise  his  care  is 
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iuefFeetnal,  and  he  must  pay  the  penalty.  His  best  exertions  to 
extinguish  the  fire  will  not  do,  and  if  the  jury  should  besatisfied 
from  the  evidence,  that  the  fire  which  burned  the  plaintilT? 
land,  was  communicated  from  the  fire  set  out  by  defendant  in 
his  own  woods,  the  plaintiff'  would  be  entitled  to  recover  such 
actual  damages  as  he  had  sustained.  That  the  defendant  ranst 
show,  by  a  preponderance  of  evidence,  that  the  means  employed 
by  him  to  secure  or  extinguish  the  fire,  were  eflfectual,  that  is, 
that  the  fire  was  extinguished  or  secured  against  spreading.^ 
The  defendant  excepted.  Verdict  for  plaintiff*.  Judgment  in 
favor  of  plaintiff^,  and  defendant  appealed." 

Mr,  \V,  R.  AUeiiy  for  the  plaintiff. 

Mr,  H.  R.  Kornegay,  for  the  defendaut. 

Merrimon,  J.  (after  stating  the  facts).  The  plaintiff  do« 
not  seek  by  this  action,  to  recover  damages  from  the  defendant 
on  the  ground  that  the  latter  so  negligently  and  carelessly  set  fire 
to,  and  burned  the  woods  on  his  own  land,  as  that  the  fir^  com- 
rauuicated  with  and  burned  the  woods  on  the  adjoining  land  of 
the  former.  It  is  not  his  purpose  to  obtain  redress  for  the  breach 
of  a  common  law  right.  The  action  is  founded  upon  the  stat- 
ute (The  Code,  §§52,  o3),  set  forth  above. 

This  statute  is  remedial  as  well  as  penal  and  criminal.  Its 
purpose  is,  to  prevent  any  person  from  setting  fire  to  any  wtud? 
not  his  own ;  and  not  to  his  own,  without  first  giving  at  l«^t  two 
days'  notice  of  his  purpose  to  the  owners  of  adjoining  woodlands, 
so  that  they  may  be  prepared  to  encounter  and  resist  success 
fully,  possible  danger  to  their  woods  and  projierty  from  such  fire. 
And  if  such  notice  shall  not  be  given,  the  statute  in  that  ca*, 
gives  the  party  injured  specially,  a  right  of  action,  whereby  h« 
may  recover  such  actual  damage  as  he  shall  sustain  from  the  fire, 
at  all  events,  and  without  regard  to  whether  or  not  the defrndaot 
was  negligent  or  careless  in  setting  the  fire  to  his  own  woods  and 
controlling  the  same.     The  wilful  firing  of  the  w<mk1s,  without 
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notice,  in  the  case  provided  for,  is  made  the  ground  of  this  action, 
in  favor  of  the  |>arty  injured,  and  therefore  it  is,  that  he  may 
waive  the  notice,  and  thus  lose  this  right  of  action,  as  was  de- 
cided in  Roberson  v.  Kirbyy  7  Jones,  477. 

Hence  also,  if  the  firing  were  of  necessity,  as  if  it  were  neces- 
sary for  the  protection  of  the  property  of  the  person  setting  fire 
to  his  own  woods,  such  cause  of  action  would  not  arise,  because 
the  firing  would  not  be  done  wilfully  in  the  sense  of  the  statute. 
Tgwn  V.  Roseberry,  1  Hawks,  60. 

Such  waiver  of  notice  could  not  however,  affect  the  penalty  in- 
curred, or  the  niisdeuieanor  corarnitted,  by  a  wilful  violation  of 
the  statute. 

These  are  intended  to  effectuate  the  public  purpose  of  the 
statute,  and  no  one  has  a  right  to  waive  notice  as  to  them. 
Wiighi  V.  YarbaroxKjh,  Term  R.  763  (687),  Robei^son  v.  Kirby, 
aupra. 

It  was  not  sufficient  that  the  defendant  *' gave  directions  to  one 
of  his  agents,  (his  clerk),  to  employ  hands  to  look  after  the  fire, 
so  as  to  prevent  its  spreading."  Having  set  fire  to  his  woods, 
without  first  having  given  the  plaintiff  at  least  two  days'  notice 
thereof,  he  made  himself  liable  for  such  damages  as  the  latter 
sustained  by  the  spread  of  the  fire  to  and  upon  his  adjoining 
woodland.  Reasonable  diligence  on  the  part  of  the  defendant  in 
his  efforts  to  keep  the  fire  under  control,  would  not  relieve  him 
from  this  cause  of  action  ;  he  made  himself  responsible  at  all 
events  for  the  harm  his  fire   did  the  plaintiff. 

The  very  purpose  of  the  statute  was  to  give  the  plaintiff  a 
right  of  action,  in  which  the  defendant  could  not  defend  himself 
successfully,  by  showing  reasonable  care  and  diligence  on  his 
jmrt,  in  respect  to  the  tire,  as  he  might  do,  if  the  plaintiff  had 
sued  for  a  breach  of  his  common  law  right.  Otherwise,  the  statu- 
tory right  of  action  would  l)e  nugatory.  At  common  law,  the 
plaintiff  could  maintain  an  action  for  such  injury,  if  the  defendant 
could  not  show  that  he  exercised  reasonable  care  and  diligence 
in  setting  fire  to  his  woods,  and  in  controlling  the  fire  after  it 
was  set. 
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The  statute  inteuded  to  give  an  additional  right  of  action  and 
remedy. 

Accordingly  it  was  clearly  not  competent  for  the  defendant  to 
prove  that  the  plaintiff  had  sued  him  for,  and  recovered  the  pen- 
alty, and  that  he  had  been  indicted  for  the  misdemeanor,  the 
plaintiff  heing  the  prosecutor,  under  the  statute.  As  we  have 
said,  these  were  intended  to  effectuate  its  public  purpose.  The 
plaintiff  could  only  recover  in  this  action  actual  damages. 

There  are  some  cases  in  which  the  plaintiff  may  recover  vin- 
dictive damages,  and  the  defendant  may  show  in  mitigation  of 
such  <l  a  mages,  that  he  has  been  convicted  and  punished  for  the 
offence  out  of  which  the  plaintiff^s  cause  of  action  arose,  but 
obviously,  this  is  not  such  a  case.  Smithwick  v.  IVardy  7  Jon© 
64.  No  question  was  raised  as  to  the  imlful  purpose  of  the  <le- 
fendant.  This  seems  to  have  been  conceded.  Indeed,  as  he  ad- 
mitted that  he  set  fire  to  his  woods,  adjoining  the  bmds  of  the 
plaintiff,  and  gave  no  notice  in  that  respect,  nothing  else  appearing, 
the  law  implied  the  intent. 

In  looking  through  the  record,  we  find  that  the  issues  of  fact 
raised  by  the  pleadings,  were  not  reduced  to  writing  and  get 
forth  in  the  rei'ord,  and  the  verdict  of  the  jury  is,  that  they 
"find  all  issues  in  favor  of  the  plaintiff."  This  is,  as  we  have 
re|)eatedly  said,  bad  practice,  that  the  Courts  ought  not  to  tol- 
erate in  any  case.  If  the  defen<lant  had  objected  at  the  trial,  on 
this  account,  it  is  clear  that  he  would  have  been  entitled  to  a 
new  trial.     Boiven  v.  Whitaker,  92  N.  C,  367. 

No  error.  Affirmed. 


LYDIA  PATTERSON    v.  J.  W.  WADSWORTH,  Adminisinitor. 

Appeal  from  the  Clerk — Removal  of  Administrator — Amendnu^^ 

1.  Where  ou  appeal  from  an  order  or  judgment  of  the  Clerk,  the  Jad^  nilea  ih»t 
there  is  error,  it  is  the  duty  of  the  Clerk  to  proceed  to  enter  the  proper  jads- 
ment  without  any  formal  order  directing  him  to  do  80. 
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2.  An  ameodment  will  not  be  allowed,  when  ita  effect  would  be  to  evade  or  defeat 

the  proTisions  of  a  statute. 

3.  Where  an  amendment  was  allowed,  which  could  only  be  done  upon  affidavit, 

but  the  record  is  silent  as  to  whether  an  affidavit  was  tiled  or  not,  the  affida- 
vit is  presumed  to  have  been  filed,  upon  the  ground  that  that  which  is  not 
shown  to  be  wron^  is  presumed  to  be  ri.frht. 

4.  Where  an  application  was  filed  to  remove  an  administrator,  and  no  answer  hav- 

ing been  filed,  the  Clerk  refused  the  motion,  and  on  appeal  the  Judge  re- 
versed the  order  and  remanded  the  case,  the  Clerk  has  power  to  allow  an  an- 
swer to  be  filed. 

{Cogddl  v.  ExHtn,  69  N.  C,  464,  cited  and  approved). 

Appeal  from  a  judgment  of  the  Clerk,  heard  before  Mont- 
gomery, Jwlge,  at  Ausjust  Term,  1885,  of  the  Superior  Court  of 
Rowan  county. 

This  was  a  proceeding  I )egun  before  the  Clerk  of  the  Superior 
Court,  in  the  nature  of  a  motion  in  the  cause,  by  j^etition  for  the 
removal  of  John  W.  Wadsworth,  administrator  of  Chauncey 
Bennett,  deceased. 

On  the  17th  day  of  April,  1886,  a  notice  was  duly  served 
U|K)n  the  defendant,  citing  him  to  appear  before  the  said  Clerk 
of  the  Superior  Court,  on  the  27th  day  of  April,  1885,  and  an- 
swer the  petition  of  the  plaintiff,  and  show  cause  why  he  should 
not  be  removed  as  such  administrator.  On  the  27th  day  of 
April,  plaintiff  accordingly  appeared  in  person  and  by  counsel, 
and  the  defendant  failed  to  appear  either  in  person  or  by  coun- 
sel, and  the  matter  comiug  on  to  be  heard  upon  the  petition  of 
plaintiff,  there  being  no  answer  to  the  petition,  plaintiff's  counsel 
moved  for  the  removal  of  defendant  as  administrator,  and  that 
his  letters  of  administration  be  revoked.  The  motion  was  re- 
fused by  the  Clerk,  and  plaintiff  appealed.  At  Spring  Term, 
1885,  of  Rowan  Superior  Court,  the  matter  came  up  upon  said 
appeal  before  McKoy^  Judge,  and  after  a  hearing  of  Uie  matter, 
counsel  for  both  plaintiff  and  defendant  l)eing  present,  his  Honor 
rendered  judgment  that  the  Clerk  was  in  error  in  his  ruling,  and 
remanded  the  matter  back  to  the  Clerk,  directing  him  to  pro- 
ceed according  to  law.     On  the  9th  day  of  June,  1885,  the  mat- 
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ter  was  again  heard  by  the  Clerk,  when  defendant's  counsel 
came  in  and  asked  to  be  allowed  to  answer  the  |>etition,  which 
motion  was  allowed  and  plaintiff  appealed.  At  AuguRt  Term 
of  the  Superior  Court,  the  matter  came  up  for  hearing  before 
Montgomery^  Judge^  and  being  heard,  his  Honor  affirmed  the 
judgment  of  the  Clerk,  allowing  defendant  to  answer,  from 
which  judgment  the  plaintiff*  appealed  to  the  Supreme  Court. 

Messrs,  Lee  S.  Overman  and  E,  C  Smithy  for  the  plaintiff. 
Messrs,  Chas,  Price  and  J.  A  Williamson ^  for  the  defendants. 

Ashe,  J.,  (after  stating  the  facts).  When  the  petition  in  this 
case  came  on  to  be  heard,  the  Clerk  refused  to  make  theorderof 
amotion,  and  on  the  appeal  the  Judge  held  there  was  error,  and 
remanded  the  case,  directing  the  Clerk  to  proceed  according  to 
law.  That,  after  the  judgment  of  his  Honor  that  there  was 
error,  was  his  <1uty,  without  any  directions  from  the  Judge. 
But  what  was  the  proceeding  to  be  pursued  according  to  law? 
The  effect  of  the  ruling  of  his  Honor,  evidently  was  to  restrict 
the  Clerk  from  any  other  judgment  in  the  case  than  that  the 
defendant  should  be  removed  from  office,  if  the  case,  should  re- 
main before  him,  in  the  same  state  it  was  in  when  the  appeal 
was  taken.  But  when  the  case  was  remanded,  it  was  then  be- 
fore the  Clerk,  as  if  no  appeal  had  been  taken,  except  that  he 
was  concluded  from  rendering  another  judgment  of  like  import 
upon  the  petition  standing  alone. 

On  the  9th  of  June,  1885,  the  matter  was  again  heard  by  the 
Clerk,  and,  upon  motion  of  defendant's  counsel,  he  was  permit- 
ted to  file  an  answer,  to  which  the  plaintiff  excepte<l,  and  ap- 
pealed. This  presents  the  question  whether  there  was  a  prooeetl- 
ing  ac*cording  to  law. 

*^  As  a  general  rule,  every  Court  has  ample  power  to  permit 
amendments  in  the  process  and  pleadings  of  any  suit  pending  before 
it.    The  exception  in  this,  is  when  the  amendment  proposed  would 
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evade  or  defeat  the  provisions  of  a  statute."  Cogdell  v.  Exujn, 
69  N.  C,  464.  But  the  plaintiff  insists  that  the  permission 
to  the  defendant  to  answer,  was  an  evasion  of  §283  of  The 
Code,  by  whick  Clerks  were  allowed  to  enlarge  the  time  of 
pleading,  upon  good  cause  shown  by  affidavit. 

In  this  case,  it  is  stated,  the  permission  to  answer  was  allowed 
upon  the  motion  of  the  defendant,  but  it  is  not  stated  that  the 
motion  was  unsupported  by  an  affidavit,  and  in  the  absence  of 
any  statement  to  the  contrary,  the  action  of  the  Court  is  pre- 
sumed to  be  right,  upon  the  principle  that  what  is  not  shown  to 
be  wrong,  must  be  presumed  to  be  right. 

There  is  no  error.  Let  this  opinion  be  certified  U)  the  Supe- 
rior Court  of  Rowan  county,  that  the  case  may  be  remanded  to 
the  Clerk  of  that  Court,  to  be  proceeded  with  according  to  law. 

No  error.  Affirmed. 


N.  R.  JONES  V.  SAMUEL  P.  ARRINGTON. 

Taxes — Statutoty  Power — Statute  of  Limitation. 

1.  Where  an  Act  allowed   a  sheriff  to  collect  unpaid  taxes  due  for  preceding 

years,  but  provided  that  the  power  conferred  should  be  exercised  by  a  day 
certain,  fixed  in  the  Act,  and  the  sheriff  instituted  proceeding's  in  accordance 
with  the  terms  of  the  Act  prior  to  that  day,  but  by  reason  of  the  defences  put 
in  by  the  tax  payer,  the  amount  of  the  taxes  due  was  not  ascertained  before 
the  time  expired,  the  sheriff  is  entitled  to  exercise  the  statutory  power,  al- 
though the  time  limited  by  the  Act  has  expired. 

2.  Id  ao  action  by  a  sheriff,  under  authority  conferred  by  a  statute,  ag^aiust  a  land- 

lord for  certain  unpaid  taxes,  which  it  was  the  duty  of  a  tenant,  since  dead, 
to  pay,  it  is  competent  to  show  by  the  administrator  of  such  tenant,  that  he 
had  looked  over  the  papers  of  his  intestate  and  bad  found  no  receipt  for  the 
taxes. 

8.  Where  the  tax  payer  does  not  pay  his  taxes,  and  the  sheriff  Is  forced  to  advance 
the  amount  due,  in  order  to  settle  his  tax  list,  this  is  not  a  payment  of  the 
tax,  as  it  Is  not  an  ofSclous  Act  of  the  sheriff,  and  the  statute  of  limitations 
does  not  run  against  the  debt,  when  the  sheriff  is  authorized  by  an  Act  of  the 
Legislature  to  collect  unpaid  taxes. 

{/{mes  V.  Arringtony  91  N.  C,  125  ;  Railroad  Co.  v.  Commimionerty  82  N.  C,  259, 
cited  and  approved). 
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Civil  action,  tried  before  Philips^  Judge^  and  a  jury,  at 
Fall  Term,  1885,  of  the  Superior  Court  of  Warren  county. 

There  was  a  verdict  and  judgmeut  ftir  the  plaintiff  and  the 
defendant  appealed. 

Mr.  R.  H,  BatUe,  for  the  plaintiff. 

Mr.  Jos.  B.  Batchelory  for  the  defendant. 

Smith,  C.  J.  Wlien  this  cause  was  before  the  Court  uu  af(ff- 
raer  appeal,  91  N.  C,  125,  it  was  decided  that  the  act  of  Feb- 
ruary 6,  1883,  under  the  authority  of  which  the  plaintiff  was 
proceeding  in  the  collection  of  the  taxes  assessed  during  the  sev- 
eral years  mentioned,  was  not  in  violation  of  the  Constitutioo. 
The  action  was  begun  on  November  30,  1883,  and  is  again  be- 
fore us  upon  other  assigned  errors. 

The  concluding  clause  of  section  one  declares,  that  "the power 
and  authority  hereby  granted,  shall  cease  on  the  first  day  of 
January,  Anno  Dornmi,  one  thousand  eight  hundred  and  tigbty 
four." 

The  defendant,  before  entering  upon  the  trial  of  the  issues, 
moved  to  dismiss  the  proceeding,  upon  the  ground  that  the  time 
within  which  it  could  be  maintained  had  expired.  The  mutioii 
was  over- ruled,  and  to  this  the  plaintiff's  first  exception  is 
taken. 

We  concur  in  the  interpretation  put  upon  the  act,  as  requiring 
action  during  the  limited  period  by  pei'sonal  demand  upon 
the  tax-payer,  and  if  refused,  by  resort  to  the  process  pointed 
out.  It  does  not  mean  tliat  the  action  b^uu,  must  be  termina- 
ted during  the  year  allowe<i.  Such  a  construction  might  defeat 
the  purpose  of  the  act  altogether,  by  delays  which  c<»uld  be  in- 
terposed in  the  progress  of  the  proceeding,  through  continuous 
appeals,  and  in  other  ways.  The  case  before  us  is  an  illustration. 
The  suit,  commenced  in  November,  1883,  was  carried  by  the 
defendant's  appeal  to  the  Superior  Court  of  Warren,  where  a 
decision  was  rendered  adverse  to  the  plaintiff^  and  reversed  on  his 
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appeal  to  this  Court.  It  was  again  tried  at  Fall  Term,  1885, 
and  is  again  before  us  on  the  defendant's  appeal. 

If  the  contention  of  the  defendant  be  entertained,  the  action 
carae  to  an  end  before  it  ever  reached  the  Superior  Court,  by 
reason  of  the  defendant's  own  act  of  removal  to  a  higher  juris- 
diction. Such  is  not  in  oar  opinion,  a  fair  and  reasonable  con- 
struction of  the  statute,  and  the  plain tifl  has  not  lost  the  remedy 
which  it  provides  for  his  reimbui'sement  of  moneys  which  he 
has  lieen  compelled  to  pay  for  a  delinquent  tax -payer. 

The  cause  was  then  submitted  the  jury  upon  two  issues,  which, 
with  the  response  to  each,  are  as  follows: 

I.  Have  the  taxes  claimed  by  the  plaintiff  l)eeu  paid,  or  any 
part  of  them? 

Answer — No. 

II.  Is  the  plaintiff's  claim,  or  any  part  thereof,  barred  by  the 
statute  of  limitations? 

Answer — No. 

The  parties  to  the  suit  were  examined,  each  for  himself,  and 
gave  conflicting  evidence  upon  the  first  issue,  the  plaintiff  testi- 
fying that  one  H.  J.  Jones,  a  tenant  of  the  defendant,  occupying 
the  assessed  land,  and  since  deceased,  who  had  agreed  with  de- 
fendant to  pay  the  taxes,  had  in  fact  paid  only  $103.81,  while 
the  residue  now  demanded  had  not  been  paid.  The  defendant, 
on  the  contrary,  testifying  that  the  plaintiff  himself  told  witness 
about  the  time  of  the  death  of  his  tenant,  that  the  latter  had 
paid  the  taxes  due  on  the  land,  as  he  was  under  covenant  obliga- 
tions bound  to  do. 

II.  Exception.  The  plaintiff  then  proposed  to  prove  by  one 
P.  H.  Allen,  who  had  administered  on  the  estate  of  the  intestate 
lessee,  that  in  examining  his  effects,  no  tax  receipts  for  taxes 
from  1873,  to  1881,  were  found.  The  inquiry,  on  objection, 
was  allowed,  and  to  this  ruling  defendant's  second  exception  is 
made. 

The  negative  evidence  sought  to  be  elicited,  was  in  support  of 
the  plaintiff's  testimony  that  the  said  taxes  had  not  in  fact  been 
paid,  and  as  a  circumstance  in  that  direction. 
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The  witness  answered,  that  he  found  a  receipt  for  one  bale  of 
cotton,  to  be  applied  to  taxes;  that  this  was  the  only  tax  receipt 
he  could  recollect  having  found;  that  he  threw  aside  roanj 
papers  regarded  as  of  no  value,  and  did  not  know  that  thej 
were;  that  he  thought  that  some  of  them  were  old  receipts,  but 
does  not  remember  seeing  any  tax  receipt  among  them;  that  he 
thinks  he  sent  the  receipt  found,  to  one  White,  to  be  delivered 
to  the  defendant. 

The  defendant  being  recalled,  stated  that  he  had  never  seen 
such  paper,  but  that  after  the  plaintiff  demanded  the  arrears  of 
taxes,  he  had  asked  Allen  to  examine  his  intestate's  papers  for 
such  receipts. 

The  testimony  is  not  very  significant,  but  it  was  nevertheles 
comf)etent,  as  it  might  l>e  reasotmbly  presumed,  that  evidence  erf 
other  payments,  had  such  been  made,  would  have  been  preserved 
with  that  in  reference  to  the  bale  of  cotton,  as  well  to  protect 
the  estate  from  a  further  demand  for  the  tax,  as  for  a  voocher  in 
settlement  with  the  defendant.  It  was  not  error  to  admit  the 
testimony. 

The  Court  charged  the  jury,  that  the  first  issue,  as  to  the  pay- 
ment of  the  taxes,  was  a  question  of  fact  for  them ;  that  they 
must  find  from  all  the  evidence  whether  the  taxes  had  been  paid 
or  not.  That  there  being  no  difference  between  the  parties  as  to 
the  second  issue,  to-wit :  the  bar  of  the  statute  of  limitations, 
this  became  in  this  proceeding,  a  question  of  law  for  the  Coart. 
and  if  the  jury  should  find  that  the  taxes  had  not  been  paid, 
then  the  Court  charged  them  that  they  were  not  barred  by  the 
statute  of  limitations,  and  they  would  so  find. 

The  defendant's  third  exception,  is  to  the  ruling  against  the 
defence  arising  under  the  statute  of  limitations. 

In  view  of  the  rulings  in  The  Railroad  Co,  v.  Commimonen 
of  Alavmnce,  82  N.  C,  259,  the  appellant's  counsel  does  net 
insist  upon  the  bar  as  an  obstruction  to  the  State's  enforcemeoi 
of  unpaid  taxes  due  to  it,  but  argues  that  the  plaintiff's  daitn  R 
in  the  nature  of  an  action  for  the  recovery  of  money  paid  bj 
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him  to  the  defendaot's  use,  and  cannot  be  prosecuted  after  three 
jears  from  such  payment.  This  is  a  misconception  of  the  legal 
aspect  of  the  case.  The  State  still  demands  the  unpaid  tax^  and 
its  collection  is  made  through  the  same,  and  such  other  instrumen- 
talities as  would  be  employed,  if  the  money,  when  received, 
went  into  the  public  treasury.  The  tax  has  never  been  paid, 
and  the  liability  of  the  land  therefor  discharged,  but  the  plain- 
tiff has  been  obliged  to  advance  the  money.  It  is  not  an  offici- 
ous and  voluntary  act,  but  a  coerced  official  duty  performed,  and 
none  of  the  consequences  of  an  unauthorized  and  officious  pay- 
ment follow.  The  authority  is  given  to  collect  unpaid  taxes 
due  the  State  and  county,  to  reimburse  its  officer,  who  has  been 
forced  to  pay  them  before  he  could  collect.  The  matter  in  con- 
troversy in  the  appeal  has  been  settled  in  previous  adjudica- 
tions, and  we  do  not  find  it  necessary  to  reconsider  them  in  the 
present  appeal.  There  is  no  error.  This  will  be  certified  for 
further  proceedings  in  the  Court  below. 
No  error.  Affirmed. 


STATE  on  the  relation  of  THE  CAROLINA  IRON  COMPANY  v.  W.  C. 

ABERNATHY,  Sheriff,  et  als. 

Coj'poi^alion — Evidence — Records, 

1.  While  regularly  aathenticated  copies  of  records,  and  entries  in  the  nature  oi 
records,  should  be  used  as  evidence,  yet  the  records  themselves  are  also  com- 
petent. 

3.  The  ori^nal  record  of  Incorporation,  made  by  the  Clerk,  in  pursuance  of  t^e 
provisions  of  ch.  16  of  The  Code,  in  the  book  kept  in  his  office  for  that  pur- 
pose, is  admissible  in  evidence  to  prove  the  fact  of  incorporatloD.  The 
letters  of  incorporation  are  evidence,  but  not  the  only  evidence,  to  prove  that 
fact. 

{EoMkhuY,  MUUr,  2  Dev.,  960;  8UUe  v.  Voight,  90  N.  C,  741  ;  Sfate  v.  Hunter,  at 
this  Term,  cited  and  approved). 
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Civil  action,  tried  before  Philips,  Judge,  and  a  jun-,  it 
Spriug  Terra,  1885,  of  the  Superior  C»»urt  of  Gaston  countr. 

This  action  is  brought  for  an  alleged  breach  of  the  official 
t)ond  of  the  defendant  sheriff.  It  ih  alleged  in  the  complaiot, 
and  denied  in  the  answer,  that  the  relator  was  and  is  a  corport- 
tion,dnly  created  and  organized  under  the  laws  of  this  State, ao- 
thorizing  the  creation  of  corporations  for  specified  purposes. 

On  the  trial,  the  relator  "  offered,  in  evidenceof  its  incorporatioD, 
a  book  ke[)t  by  the  Clerk  of  the  Superior  Court  of  Gaston 
county,  entitled  "Record  «»f  Incorporations,"  and  offered  to  show 
by  the  Clerk,  the  record  in  said  book,  of  the  iucorporation  of  the 
relator  of  the  plaintiff,  under  the  general  law  for  forming  c»r- 
porations  as  stt  out  in  The  Code,  ch.  16,  §677,  ei  seq" 

This  evidence  was  objected  to  by  the  defendant,  as  heinginad- 
missil>le  and  incompetent,  upon  the  ground  that  the  letters  of 
iu(!orporation  themselves,  or  a  certified  copy  thereof,  was  the  best 
evidence  competent  and  admissible  to  prove  incorporation  ooder 
the  general  law,  contained  in  chapter  sixteen  of  The  Code.  This 
objection  was  sustained  and  the  evidence  excluded." 

The  relator,  in  deference  to  the  ruling  of  the  Court,  submitted  to 
a  judgment  of  non-suit  and  appealed  to  this  Court 

Mr.  R.  W.  Scmdifer,  for  the  plaintiff. 
Mr.   W.  P.  Bynurriy  for  the  defendant. 

Mekrimon,  J.,  (after  stating  the  facts).  The  statute,  (The 
Code,  §077j)  prescribes  how  certain  business  and  other  corpora- 
tions may  be  created,  where  three  or  luore  persons  shall  execote 
article's  of  agreement,  under  their  hands  and  seals,  for  theparpoee 
pre^jcribed,  and  §678,  requires  that  such  articles  of  agreement  ^H 
be  recnnle'd  by  the  Clerk  of  the  Superior  Court,  in  a  boi»k  to  be 
kept  for  that  purpoi^e'in  his  office,  and  marked  "  Record  of  Inoor- 
jK)rations."  Section  679  provides,  that  after  such  articles  shall  have 
been  recorded,  "the  Clerk,  under  the  seal  of  the  Superior  Court, 
shall  issue  letters,  declaring  said  persons  and  their  succor?, t^ 
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i)e,  and  theooeforth  they  shall  be,  a  corporation,  for  the  purpose 
and  according  to  the  terras  prescribed  id  said  articles/'  &c.,  and 
§682,  provides,  that ''  all  such  letters,  issued  under  the  authority  of 
this  chapter,  (The  Code,  ch.  16,)  and  copies  thereof,  certified  by  the 
Clerk  of  the  Superior  Court  of  the  county  where  the  same  are 
recorded,  shall  in  all  cases  l)e  admissible  in  evidence,  and  the  let^ 
ters  aforesaid,  shall  in  all  judicial  proceedings,  be  deemed  prima 
/ociVs  evidence  of  the  complete  organization  and  incorporation  of 
the  company  purporting  thereby  to  have  been  established/' 

The  letters  thus  made  evidence,  are  in  substance  and  efTect, 
the  articles  of  agreement  recorded,  accompanied  by  the  appropri- 
ate certificate  of  the  Clerk,  verified  by  the  seal  of  the  Su})erior 
Court.     Therefore,  when  the  letters,  or  a  duly  certified  copy 
thereof,  are  not  offered  on  the  trial  of  an  action,  but  the  **  Record  of 
Incorporations,"  containing  the  record  of  such  formal  letters  issued, 
is  present,  the  latter,  as  to  the  letters,  is  competent  as  evidence, 
just  as  the   letters  is8ue<l,  or  a  properly  certified  copy  thereof, 
would  be  if  introduced.     The  execution  of  the  articles  of  agree- 
ment, the  recording  of  the  same,  and  the  issue  of  the  letters  de- 
claring the  corporators  a  body  corporate,  are  the  things  essential 
to  the  creation  of  the  corporation.     The  statute  makes  these  re- 
corded things,  embodied  in  the  form  of  letters,  under  the  seal  of 
the  Court,  or  an  authenticated  copy  thereof,  prima /ac/ce  evidence 
of  the  complete  organization  of  the  corporation.     Surely,  the 
record  or  entry  itself,  is  as  certain  and  effective  as  a  copy  of  it. 
Indeed,  the  record  itself,  and  the  fact  that  a  copy  of  it  issued, 
constitute  the  substance  and   life  of  the  letters,  and  when  the 
statute  provides  that  these  shall  be  such  prima  fdoice  evidence,  it 
implies  that  the  record  itself  shall   be.     When  these  essential 
things  appear,  that  is  sufficient,  whether  they  appear  in  the  book 
of  records  duly  identified,  or  in  a  certified  form. 

In  a  somewhat  analogus  case,  this  Court  held  that  "  letters  of 
administration  do  not  contain  matter  distinct  from  the  record. 
They  are  a  mere  copy  of  it,  with  the  addition  only  of  a  certifi- 
-cate  that   they  are  a  copy,  verified  by  the  seal  of  the  Court." 
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Haskins  v.  MUlei*^  2  Dev.,  360.  lo  that  case,  the  plaintiff  in- 
sisted that  the  letters  of  administrations  should  be  produced, bat 
the  Superior  Court  decided  otherwise,  and  allowed  the  mioate 
record  of  the  County  Court,  showing  the  appointment  of  the 
administrator,  to  be  put  in  evidence  to  prove  his  appointment, 
qualification  and  authority,  and  this  was  held  to  be  suiBcieDt^ 
without  producing  the  formal  letters  issued. 

While  generally  and  regularly,  authenticated  copies  of  recoris 
and  entries  in  the  nature  of  records,  sliould  be  used  as  evidence 
instead  of  the  records  themselves,  it  is  settled  that  the  recordsare 
competent  and  are  the  better  evidence  when  pertinent.  Safe  v. 
Voightf  90  N.  C,  741  ;  State  v.  Hunier,  decided  at  this  term. 

We  are  therefoi^  of  opinion,  that  the  Court  should  have  re- 
ceived the  "  Record  of  Incorporation,"  rejected,  and  it  ap|)ea^ 
ing  from  the  same,  that  the  record  in  question  was  sufficieat  for 
the  purpose  contemplated  by  it,  and  from  it,  or  by  other  oomp^ 
tent  -evidence,  that  a  formal  copy  of  it  had  been  issued,  that  this 
constitutes  prima  facias  evidence  of  the  complete  incorporatioo 
and  organization  of  the  corporation. 

There  is  error.  Let  this  opinion  be  certified  to  the  Superiflr 
Court,  to  the  end  that  further  steps  may  be  taken  in  the  action 
according  to  law.     It  is  so  ordered. 

Error.  Reversed. 


EMPIRE  DRILL  COMPANY  v.  T.  J.  ALLISON,  Sheriff. 

Conditional  Sales — Registration, 

1.  It  is  not  sufficient  to  debigoate  a  contract  by  a  certain  name,  In  order  to  fiTc  ti 

a  particular  effect.  It  must  contain  constituent  elements  for  tbe  parpoie 
intended. 

2.  Where  it  appeared  from  tbe  terms  of  a  contract,  that  the  inteution  vu  to  ip- 

point  an  agent  to  sell  certain  goods,  although  the  contract  is  termed  t  coodi* 
ditional  sale,  the  contract  will  be  interpreted  as  making  an  ageocj,  vdA  Mtu 
not  be  registered. 

{Bnm  ▼.  Lockfuirly  93  N.  C,  191,  cited  and  approved). 
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Civil  action,  pending  in  the  Superior  Court  of  Iredell 
■county,  heard  by  consent,  by  MaoRaey  Jxidge^  on  a  case  agreed, 
at  Chambers  in  Salisbury,  on  February  18th,  1886. 

The  plaintiffs  brought  this  action  to  recover  thirteen  Empire 
Grain  Drills,  which  they  allege  they  had  deposited  with  Baker 
A  Woods,  merchants  in  the  town  of  Statesviile,  as  their  agents, 
to  l)e  sold  for  and  on  account  of  the  plaintiffs,  under  and  in  pur- 
suance of  the  agreement,  whereof  the  following  is  a  copy,  which 
drills,  the  defendant,  as  sheriff',  seized  as  the  property  of  James 
B.  Woods,  successor  in  business  to  Baker  &  Woods,  and  refused 
upon  demand,  to  surrender  them  to  the  plaintiffs : 

"This  agreement,  made  and  entered  into,  this  the  23rd  day  of 
February,  1884,  by  and  lietween  the  Empire  Drill  Company,  of 
Shortsville,  Ontarit)  county,  New  York,  of  the  first  part,  and 
Baker  &  Woods,  of  Statesviile,  North  Carolina,  of  the  second 
part,  witnesseth :  That  the  said  Empire  Drill  Company,  for  the 
consideration  hereinafter  mentioned,  have  this  day  bargained 
with  the  party  of  the  second  party,  for  the  conditional  sale  of 
<he  following  described  property,  viz.:  Thirty  Empire  Drills, 
«ight  hoes  eight  inches,  and  grass  seeder  with  hoes,  each  $78. 
To  be  shipped  from  Shortsville,  New  York,  on  i>r  before  August 
15th,  1884,  to  be  sold  in  the  following  territory,  and  no  other, 
-during  the  season  of  1884;  Iredell,  Alexander  and  Wilkes 
counties,  in  North  Carolina. 

"1.  Said  party  of  the  second  part,  hereby  agrees,  to  settle  with 
the  Empire  Drill  Company,  for  all  drills  sold  by  them  in  Spring 
rjales,  on  the  1st  day  of  June,  1884,  so  far  as  is  possible,  and  to 
make  full  settlements  of  all  accounts  made  under  this  contract, 
on  the  1st  day  of  November,  1884. 

"For  all  drills  paid  for  in  cash,  and  remitted,  with  exchange, 
to  the  party  of  the  first  part,  on  or  before  June  the  1st.,  1884,  <m 
Spring  sales,  and  November  1st,  1884,  on  Fall  Sales,  a  discount 
of  five  per  cent,  will  be  given  from  the  above  prices. 

"3.  Party  of  the  second  part  also  agrees,  to  sell  all  drills  for 
<»sh,  or  to  purchasers  for  notes,  the  notes  to  be  drawn  upon 
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banks  furnished  by  party  of  the  first  part,  and  payable  to  tbeir 
order,  at  some  bank  or  expi'ess  office,  and  endoi*sed  by  party  ol 
the  second  part,  as  follows:  *  For  value  received,  we  hereby  guar- 
antee the  payment  of  this  note,  and  wave  protest,  demand  and 
notice  of  non-payment  thereof.'  All  notes  to  bear  interest,  and 
to  mature  not  later  than  Noveml>er  1st,  1886.  The  said  party 
of  the  second  part,  shall  be  liaiile  as  guarantor,  on  all  nmes 
taken  under  this  contract,  whether  their  names  be  on  such  not© 
or  not. 

"4.  If  there  be  any  drills  on  hand  at  the  time  of  settlement, 
not  exceeding  one  quarter  of  the  whole  number  ordered,  the 
party  of  the  second  part,  shall  pay   for  them  in  cash,  or  give  a 

good  approved  note,  due  188...,  with  interest  from ,or 

shall  deliver  said  unsold  drills  at  the  railroad  depot,  wheo  noti- 
fied to  do  so,  in  as  good  condition  as  when  received,  free  fn>m all 
back  charges  for  freight,  storage,  taxes,  insurance,  &c,  as  the 
party  of  the  first  part  shall  elect. 

"  6.  Said  party  of  the  second  part  further  agrees  to  order  of  the 
said  Empire  Drill  Company,  as  many  drills  in  addition  to  the 
abovi»,  as  the  trade  in  the  territory  herein  mentioned  will  demand, 
and  pay  for  them  at  ttie  same  prices  and  terms  as  above,  and  to 
pay  for  all  extras,  sold  at  retail  prices,  less  25  percent;  said 
drills  and  extras  to  be  delivered  on  board  cars  at  Shortsvilie or 
Baltimore,  and  party  of  the  first  part  to  pay  all  freight  and 
charges  on  same  to  Statesville. 

"  6.  The  party  of  the  second  part  also  agrees,  that  so  far  as  pos- 
sible, they  will  make  a  full  and  complete  settlement  with  pur- 
chasei-s  at  the  time  of  the  delivery  of  the  drills  to  them,  and  to 
leave  no  drill  with  customers,  without  properly  adjusting  it  for 
the  work  intended,  and  not  become  interested  in  the  sale  of  any 
other  drills. 

"  7.  The  party  of  i  hesecond  part  also  agrees,  to  canvass  the  trf- 
ritory  personally  or  by  deputy,  and  sell  said  drills  to  actual  par- 
chasers,  in  good  faith,  in  the  territory  as  mentioned  al)ove,and 
no  other,  and  to  forfeit  commission  on  each  and  every  drill  sold 
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iu  any  other  agents'  territory,  to  the  agent  in  who^^e  territory  said 
drill  is  sold. 

*^8.  For  full  compensation  for  corn  missions,  and  in  full  payment 
for  every  duty  performed  as  agent,  the  party  of  the  st»coixd  part 
may  retain,  at  the  settlement,  from  the  pn»cee<ls  of  sales  made 
by  them  iu  the  above  territory,  all  over  the  amount  which  the 
party  of  the  first  part  is  to  receive  by  the  terms  of  this  contract, 
the  said  amount  retained,  to  be  in  cash  and  notes,  in  the  n/^io 
proportionally  as  received  from  customers. 

"9.  It  is  hereby  understood  by  and  between  the  parties  to  this 
contract,  that  the  title  and  ownership  of  all  drills  furnished  by 
the  party  of  the  first  part,  shall  be  aud  remain  in  suid  Empire 
Drill  Company,  until  paid  for  by  the  party  of  the  stcoud  p:u't, 
or  sold  for  use  to  actual  purchasers  iu  good  faith,  and  then  all 
proceeds  of  sale  of  such  drills,  whether  in  cash,  or  notes,  or 
accounts,  are  the  pn>perty  of  said  Empire  Drill  Company,  to  be 
remitted  to  them  without  delay,  less  the  com[)ensation  as  above 
mentioned.  Said  party  of  the  first  part,  shall  be  liable  for  dam- 
ages, if,  by  reason  of  accident  or  auy  cause,  they  should  not  be 
able  to  fill  all  the  orders  given  by  the  party  of  the  second  part. 
The  party  of  the  firet  part,  reserves  to  themselves  the  right  to 
revoke  this  contract  at  any  time,  if  the  party  of  the  second  part 
shall  fail  to  discharge  any  of  the  obligutitms  entered  into  as 
above,  or  if  the  first  party  have  reason  to  believe  the  second 
party  unable  to  perform  the  same,  and  upon  the  revocation  of 
this  contract,  all  indebtedness  of  the  second  party  shall  then  be 
due.  The  said  Empire  Drill  Company,  further  agrees  to  furnish 
the  party  of  the  second  part,  a  reasonable  amount  c»f  printed  mat- 
ter, free  of  chaise,  except  for  transportation  on  the  same." 

The  following  instructions  are  made  a  part  of  this  contract. 
"We  will  not  pay  for  auy  newspaper  advertising  unautln»rize(l 
by  us,  neither  will  we  pay  for  any  printing  of  any  kind  whatso- 
ever, except  that  furnished  from  our  office.  We  will  indeavor 
to  ship  by  the  cheapest  route,  making  the  freight  as  low  as  pos- 
sible, but  will  not  be  responsible  for  any  charges,  neither  will  wc 
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agree  to  deliver  drills  at  any  specified  rate  of  freights.  We 
guarantee  our  goods  against  defect  in  workmanship  and  flavs, 
aud  will   replace  such  parts  as  may  prove  defective  from  thtse 


causes." 


The  facts  of  the  case  were  agreed  upon  by  the  parties,  and 
submitted  to  the  Court  for  its  decision  upon  them,  (a  jury  trial 
haviijg  been  waived),  as  follows: 

"  1.  That  the  drills  in  controversy  were  the  property  of  plain- 
tiff. 

2.  That  they  were  delivered  to  Baker  &  Woods,  under  ibe 
writteu  agreement  set  out  in  the  pleadings,  and  that  they  came 
into  the  hands  of  James  B.  Woods,  as  successor  to  said  firm,  be 
having  bought  out  the  property,  and  assumed  the  obligations  of 
said  firm,  he  having  been  a  partner  in  said  firm  of  Baker  k 
Woods,  and  that  said  written  agreement  was  not  roistered. 

.*i.  That  they  were  seized  by  the  defendant  as  the  property  of 
the  said  James  B.  Woods,  under  the  executions  named  in  the 
pleadings. 

4.  That  after  the  seizure,  and  before  the  coraraenceraent  of 
this  action,  plaintifis  demanded  possession  of  said  drills,  which 
was  lefused  by  the  defendant." 

The  Court,  upon  consideration,  being  of  opinion  that  the 
agreement  mentioned  did  not  constitute  a  conditional  sale,  gave 
judgment  for  the  plaintiffs,  and  the  defendant  appealed  to  this 
Court. 

Mr,  Geo.  F.  Klutz,  for  the  plaintiff. 
Mi\  B.  F.  Armjieldy  for  the  defendant. 

Merrimon,  J.,  (after  stating  the  facts).  The  statute, (The 
Code,  §1275),  pnivides,  that  "all  conditional  sales  of  personal 
property,  in  which  the  title  is  retained  by  the  bai^ainor,  shall  be 
reducicd  to  writing,  and  registered  in  the  same  manner,  for  the 
same  fees,  and  with  the  same  legal  effect,  as  is  provided  for  chat- 
tel mortgages." 
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Prior  to  the  time  when  this  statute  became  operative,  "con- 
ditional sales"  of  personal  property,  that  is,  sales,  whether  the 
contract  of  sale  was  reduced  to  writing  or  not,  in  which  it  was 
stipulated,  that  although  the  property  agreed  tf)  l)e  sold,  was 
placed  in  the  possession  of  the  bargainee,  and  used  by  him,  the 
title  to  the  same  should  not  {lass  to  him,  but  should  remain  in, 
and  be  retained  by,  the  liargainor,  until  the  bargainee  should  pay 
the  price  agreed  to  be  paid  for  it,  were  upheld  in  this  State,  as 
valid  against  all  persons  claiming  under  the  bargainee,  without 
registration.  Such  sales  became  frequent,  and  a  public  grievance. 
They  were  the  soun*  of  much  fraud,  and  many  fraudulent  prac- 
tices. The  bargainee  having  |>o8session  of  the  property,  and 
being  the  apparent  owner,  easily  obtained  credit  on  the  faith  of 
it,  and  when  it  became  neceasary  to  resort  to  it  to  satisfy  his 
just  debts,  he  would  take  shelter  l)ehind  the  bargainor,  who 
retained  the  title.  To  cure  this  evil,  the  statute  cited  whs  passed. 
The  bargainor  really  retained  the  title  to  the  property  so  sold  by 
him,  only  as  a  security  for  the  purchase  money  due  him  for  it. 
The  L^isiature,  therefore,  deemed  it  just  and  salutary,  that  he 
should  be  required  to  reduce  the  contract  of  sale  to  writing,  and 
register  the  same,  just  as  creditors  are  required  to  do,  who  take 
the  lien  created  by  chattel  mortgages.  Brem  v.  Lockhartj  93  N. 
C,  191. 

The  defendant  insists  that  the  agreement  set  forth  in  the  com- 
plaint is,  in  substance  and  effect,  a  contract  t»f  conditional  sale 
of  the  property  in  question,  by  the  plaintiffs  to  Baker  &  Woods, 
therein  named,  and  as  it  was  not  registered  as  the  law  required, 
the  property  was  subject  to  be  levied  upon  and  sold  as  the  prop- 
erty of  J.  B.  Woods,  who  succeeded  to  the  rights  of  the  firm 
named.  If  this  construction  is  well  founded,  the  plaintiffs,  it  is 
conceded,  cannot  recover. 

The  agreement  is  not  skilfully  worded,  nor  does  it  set  forth 
clearly  the  precise  purpose  of  the  parties  to  it,  but,  in  our  judg- 
ment, it  appears  with  reasonable  certainty  from  its  scope,  tenor, 
several  parts,  and  terms,  that  it  was  their  purpose  to  constitute 
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the  firm  of  Baker  &  Woods,  the  agents  of  the  plaintifli(y  to  sell 
their  drills  within  the  territory  specified. 

The  mere  recital  in  the  agreement,  that  the  plain  tiffs  "bar- 
gained with  the  party  of  the  second  part,  for  the  comiiimd 
sale*^  of  the  property  mentitmcil,  did  not  necessarily  imply  Mch 
sale.  Whether  there  was  or  not,  depended  upon  the  nature  aod 
legal  effect  of  the  agreement  as  a  whole.  It  is  not  sufficient  to 
designate  a  contract  by  a  certain  name  to  give  it  a  particolar  ef- 
fect —it  must  contain  constituent  elements  for  the  purpose  in- 
tended, as  well  as  the  name — the  former  are  essential,  the  name 
is  not. 

The  agreement  does  not,  in  terms,  purport  to  convey  the  drills 
to  Baker  and  Woods.  The  phrase,  "have  bargained  with  the 
party  of  the  second  part,  for  the  conditional  sale,"  is  awkward, 
and  to  ascertain  its  meaning,  must  be  taken  in  connection  witli 
other  provisions  bearing  upon  it,  and  thus  viewed,  it  inapli© 
sales  made  for  the  plaintiffs  in  the  way  prescribed.  It  is  obvioos, 
that  the  general  purpose  of  the  plaintiffs,  was  not  to  sell  the 
drills  to  the  firm,  to  be  used  by  them  f<»r  practical  purposes,  bot 
to  put  them  on  the  market  within  a  designated  territory.  Hence, 
the  drills  were  to  be  shipped  to  the  firm  "to  be  sold" — not  to  be 
used  by  them,  and  the  absolute  title  was  to  |>ass  to  the  purchaser, 
whether  he  paid  cash  at  once,  or  gave  his  note  for  the  purchase 
money.  The  firm  were  required  to  account  to  the  plaiDtiff>*  for 
all  proceeds  of  sales  of  the  property,  whether  cash,  or  notes 
taken,  and  the  notes  were  to  be  taken  payable  to  the  plaintifls; 
and  all  the  cash,  notes  and  accounts  were  to  lie  theirs.  The  firm 
were  to  receive  commissions  as  agents,  in  a  way  specified,  and  to 
account  to  other  like  agents,  if  they  should  sell  drills  outside  of 
the  territory  designated. 

It  will  be  observed,  that  the  firm  were  not  required  to  pay  for 
the  drills  shipped  to  them  "to  be  sold,"  they  were  only  requiwl 
to  be  guarantors  of  the  notes  they  might  take  for  the  plaintiffs* 
and  they  might,  in  the  discretion  of  the  plaintiffs,  in  a  contin- 
gency specified,  be  required  to  pay  for  a  limited  number  of  drills 
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but  these  stipulations  were  plainly  intended  to  secure  caution  and 
industrious  effort  on  the  part  of  the  firm,  as  agents. 

These,  and  other  less  important  provisions  and  stipulations, 
determined  the  character  of  the  agreement,  and  show  that  it  was 
intended  to,  and  did  in  legal  effect,  constitute  Baker  &  Woods 
agents  <>f  the  plaintiffs  to  sell  the  drills  in  controversy. 

The  express  reservation  of  title  by  the  plaintiffs,  in  the  ninth 
clause  of  the  agreement,  was  cautionary,  and  intended  to  pre- 
clude the  possible  construction  that  a  "conditional  sale'^  to  the 
firm  was  intended. 

The  Court  properly  interpreted  the  agreement.  There  is  no 
error  in  the  record,  and  the  judgment  must  be  affirmed. 

No  error.  AflSrmed. 


SUSAN  KING  V.  JOHN  R.  PHILLIPS. 

Contract —  Compromise — New    Promise —  Departure. 

1.  It  reqaires  the  assent  of  both  parties  to  make  a  contract.  So,  when  a  debtor 
pays  a  sum  supposed  by  him  to  be  the  balance  due  on  his  bond,  and  the  cred- 
itor refuses  to  give  up  the  bond,  but  says  that  he  will  credit  the  amount  paid, 
it  does  not  amount  to  a  compromise  and  satisfaction  of  the  bond,  although 
the  debtor  intends  it  as  such. 

2l  An  action  cannot  be  maintained  on  a  new  promise  to  pay  a  debt  secured  by  a 
bond,  whiie  the  bond  is  still  in  force. 

3.  Where  an  action  is  brought  to  enforce  payment  of  a  bond,  and  a  new  promise 
is  relied  on  to  rebut  an  alleged  compromise  and  satisfaction,  the  complaint 
should  declare  on  the  bond,  and  the  new  promise  be  relied  on  to  rebut  the 
c9mpromise. 

{Brunhild  v.  Freeman,  77  N.  C,  12S;  Bmdleton  v.  Jonea,  82  N.  C,  249  ;  BaUey  v. 
Suijet,  86  N.  C,  517  ;   WUson  v.  Murphy,  8  Dev.,  352,  cited  and  approved). 

Civil  action,  tried  before  Avery,  Judge^  and  a  jury,  at  Fall 
Term,  1885,  of  the  Superior  Court -of  Lenoir  county. 

On  the  9th  day  of  September,  1878,  the  defendant  executed 
hi8  note  under  seal  to  R.  W.  King,  and  therein  covenanted  to 
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pay  him  or  his  order,  the  sum  of  one  thousand  dollars,  with  io- 
terest  from  date  at  the  rate  <»f  eight  pei*  centum  per  annum.  It 
bears  a  credit,  endorsed  as  of  January  31st,  1882,  and  paid  io 
the  life  time  of  the  obligee,  who  died  leaving  it  among  his  ef- 
fects in  this  condition,  and  it  passed  into  the  hands  of  AnthoDj 
Davis,  his  executor.  The  defendant  also  paid  to  the  latter,  on 
the  29th  day  of  November,  1883,  the  further  sum  of  ninehan- 
dred  and  seven  dollar^*,  which  is  also  eudorsed  as  a  credit,  and 
the  note  was  then  assigned  and  delivere<l  to  the  plaiDtiff,  the 
widow  of  the  testator,  as  part  of  her  share  in  his  |)ersoDal  estate. 
The  present  acti*)n  was  instituted  on  March  30th,  1885,  to  en- 
force payment  of  the  residue  of  the  debt. 

The  defendant  in  his  answer,  alleges  that  he  paid  to  the  testa- 
tor the  annual  interest  accruing,  to-wit,  $104.00  during  the  first 
three  years,  and  paid  the  last  sum  credited,  $907.00,  under  an 
agreement  that  it  was  to  be  a  full  discharge  of  the  obligation. 

The  plaintiff  in  her  replication,  denies  the  alleged  payment, 
and  says  that  after  the  transfer  of  the  note  to  her  by  the  eiou- 
tor,  the  defendant  promised  to  pay  the  note,  and  asked  one  B. 
W.  Cannady  to  compute  and  ascertain  the  interest  due,  in  order 
that  he  might  do  so. 

Issues  were  thereupon  framed  and  submitted  to  tbe  jury, 
which,  with  their  several  responses,  are  these: 

"  1.  Did  the  defendant  pay  to  R.  W.  King  the  interest  on  the 
note  sued  on,  as  it  accrued,  for  the  first  three  years  after  said 
note  was  executed? 

"Answer — no. 

"2.  Did  the  defendant  agree  with  Anthony  Davis,  executor  of 
R.  W.  King,  to  pay  all  of  the  principal  and  interest,  except  the 
interest  for  said  first  three  years,  and  in  pursuance  of  said  agree- 
ment, actually  pay  to  said  Davis  $907,  on  the  28th  day  of  No- 
vember, 1883? 

"Answer — Yes. 

"3.  Did  the  defendant,  after  said  note  was  assigned  to  plain- 
tiff as  one  of  the  next  of  kin  of  said  R.  VV.  King  by  said  ex- 
ecutor, agree  with  plaintiff*  to  pay  said  note? 
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"Answer — Yes." 

The  defendant's  counsel  contended,  that  upon  the  verdict,  judg- 
ment should  be  entered  against  the  plaintiff  for  costs;  and  that 
if  the  plaintiff  be  allowed  to  have  judgment,  it  should  be  only 
for  1312,  the  interest  accruing  during  the  three  years,  and  inter- 
est on  that  sum  from  the  date  of  the  new  promise,  if  that  should 
be  fixed,  and  if  not,  without  such  interest. 

The  Court  rendered  judgment  for  the  amount  appearing  upon 
the  face  of  the  note,  allowing  the  two  endorsed  credits,  as  pay- 
ments made  at  their  respective  dates.  Prom  this  judgment  the 
defendant  appealed. 

Messrs.  A.  J.  Loftin,  Geo.  Rouniree  and  if.  A,  Gray,  for  the 
plaintiff*. 

Mr,  W.  R,  AUeUj  for  the  defendant. 

Smith,  C.  J.  (after  stating  the  facts).  It  will  be  observed, 
that  while  the  finding  upon  the  second  issue,  is  that  the  defend- 
ant, recognizing  his  liability,  agreed  to  pay,  and  did  pay,  the 
indebtedness,  except  the  three  years  interest,  it  is  not  found  that 
the  executor  accepted  the  sum  paid  in  satisfaction  of  the  debt. 

The  verdict  establishes  the  fact,  that  the  defendant  denied  any 
further  liability  on  the  bond,  and  refused  to  pay  more  than  $800, 
the  principal,  with  interest  since  the  $500  payment,  yet  it  does 
not  find  that  the  executor  did  more  than  receive  and  credit  the 
sum  which  the  debtor  admitted  and  was  willing  to  pay,  and  this 
he  might  well  do,  without  compromising  a  right  to  the  excess, 
and  leaving  unadjusted  these  differences,  as  to  its  existence  and 
amount.  The  testimony  of  the  parties  to  the  transaction,  is  re- 
ally not  in  conflict,  for  neither  says  it  was  done  under  an  agree- 
ment that  the  payment  should  discharge  the  full  obligation. 
The  executor  says,  **  I  did  not  agree  that  the  payment  discharged 
the  note,  and  would  not  surrender  it.  I  refused  to  surrender  the 
note,  because  after  allowing  the  indorsed  payment  of  |500,  the 
payment  of  |907  would  not  discharge  what  appeared  to  be  due.'' 
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The  defendant  testifies,  "  I  proposed  to  Davis  that  I  woaH 
pay  8800,  with  interest  from  the  date  of  the  S500  payment, and 
I  claimed  that  only  $800,  the  principal,  was  due  at  the  date  tf 
that  payment,  and  the  interest  on  $800  from  that  time.  Davis 
took  the  $907  and  entered  it  as  a  credit  on  the  note.  *  *  * 
Davis  said  I  cannot  give  you  the  note,  because  some  back  interest 
appears  to  be  due." 

We  refer  to  the  evidence,  not  that  it  may  be  considered  on  the 
appeal,  but  to  ascertain  the  true  meaning  of  the  verdict  upon  the 
second  issue,  in  the  light  thus  shed  upon  it,  and  that  it  was  not 
intended  to  go  beyond  the  limits  of  declaring  that  the  defendant 
refused  to  pay  or  recognise  his  liability  for  more,  and 'not  the 
assent  of  the  executor  to  a  settlement  <»f  the  claim. 

In  this  sense,  there  has  been  no  compromise,  no  accord  and 
satisfaction — for  these  require  concurring  minds.  It  is  not 
"  what  either  thought,  but  what  both  agreed,"  that  forms  eon- 
tract  relations  between  parties.  Brunhild  v.  Freeman^  77X.C., 
128  ;  Pendleton  v.  Jmea,  82  N.  C,  249  ,  Bailey  v.  fiirfja.  86 
N.  C,  517. 

The  defendant  insists,  that  to  permit  a  recovery  upon  the 
alleged  promise  to  the  plaintiff,  which  the  jury  find  to  have  been 
made,  is  an  unauthorized  departure  from  the  case  made  in  the 
complaint,  which  avers  the  cause  of  action  to  be  founded  on  the 
note,  and  its  non-payment. 

We  think  there  is  no  departure  in  this,  and  that  the  evidence 
is  to  repel  the  allegation  of  full  payment.  The  debt  is  not 
barred,  and  still  subsists  to  sustain  the  action  for  the  reovery  of 
what  is  still  due.  Indeed,  it  cannot  be  manitained  u}K)n  a  parol 
promise  to  pay  a  debt  secured  by  bond,  while  the  bond  itself 
remains  in  force,  and  not  being  barred,  can  be  sued  on.  W'JiO^ 
V.  Murphey,  3  Dev.,  352. 

The  new  promise  is  but  a  rec^ognition  of  a  continued  covenaBt 
liability,  and  the  evidence  of  it  seems  to  repel  the  contention 
that  a  compromise  was  understood  and  intended  to  be  brought 
about,  under  the  Act  of  March   17th,  1875.     The  Code,  §57-^ 
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There  is  no  error,  aod  the  judgment  rendere<l  in  the  Court 
below  is  affirmed,  and  the  plaintiff  will  have  judgment  here  for 
berdebt  and  interest,  as  well  as  costs,  against  the  defendant, 
and  the  sureties  to  his  undertaking  on  the  appeal. 

No  error.  Affirmed. 


JAMES  NICKEL80N  v.  WM.  H.  REVE8. 

Contract — Parol  Evidence  to  Vary, 

1.  Parol  eTldence  is  not  competeut  to  en^jjaft  on  a  contract  which  has  been  reduced 

to  writing,  other  terms  and  conditions,  contemporaneously  made,  except 
where  the  contract  was  comprehensive,  and  a  part  of  it  only  was  reduced  to 
writing  and  it  was  not  intended  to  include  the  entire  contract. 

2.  Where  the  defendant  entered  into  a  contract  to  make  title  to  the  plaintiff  to  a 

tract  of  land,  described  by  meets  and  bounds,  upon  the  payment  of  certain 
notes,  and  the  plaintiff  executed  his  notes  to  the  defendant,  reciting  that  they 
were  for  the  purchase  money,  the  defendant  cannot  show  by  parol  evidence 
that  at  the  time  the  contract  was  made,  it  was  agreed  by  parol  that  the  land 
should  be  surveyed,  and  if  found  to  contain  a  larger  number  of  acres  than 
was  supposed,  that  the  vendee  should  pay  an  additional  sum. 

(TMdy  V.  SanderBOUy  9  Ired.,  5  ;  Manning  v.  /ones,  Busb.,  S68 ;  Kerchner  v.  Mac- 
Bat,  80  N.  C,  219;  BranoeU  v.  /bp«,  82  N.  C,  57;  Sherrill  v.  Hagan,  92  N.  C, 
846 ;  Bay  v.  BlaekweU,  at  this  Term  ;  Etheridge  v.  Bdin,  77  N.  C,  218  ;  WiUon  v. 
SandiftTy  76  N.  C,  347,  cited  and  approved;. 

Civil  action,  tried  before  Graves,  Judge,  and  a  jury,  at  Au- 
gust Term,  1886,  of  the  Superior  Court  of  Stokes  county. 

The  parties  to  tlie  action  entered  into  an  agreement  for  the 
sale  of  a  tract  of  land,  owned  by  the  defendant,  to  the  plaintiff, 
in  pursuance  of  which,  the  latter  executed  his  three  several  notes 
ander  seal,  each  in  the  sum  of  sixty-two  dollars,  and  bearing  date 
on  November  7th,  1874;  the  first  with  two  sureties,  becoming 
due  on  the  Ist  day  of  May  next  ensuing ;  the  second  without 
surety,  falling  due  on  November  7th,  1875;  the  last  maturing 
a  year  later,  and  all  bearing  interest  at  the  rate  of  eight  per  cen-- 
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turn  per  annum  from  date.  The  notes  all  recite  as  their  o«sid- 
eration,  that  they  are  parts  of  the  purchase  money  for  the  land. 
On  the  same  day,  the  defendant  entered  into  the  follnwiug  cov- 
enant with  the  plaintiff: 

"Know  all  men  by  these  presents,  that  I,  William  H.  Reves, 
of  Wilkes  county,  in  the  State  of  North  Carolina,  am  boand 
and  firmly  held  unto  James  Nickelson,  of  Stokes  oonnty,  Slate 
aforesaid,  in  the  sum  of  three  hundred  and  seventy-two  dollars, 
good  and  lawful  money,  to  the  payment  of  which  I  bind  myself, 
my  heirs  and  assigns,  well  and  truly  to  be  made,  signed  withro? 
hand  and  seal,  and  dated  this  7th  day  of  Noveral)er,  1874. 

"  The  conditions  of  the  above  obligations  are  such,  that  whereas, 
the  above  bounden  W.  H.  Reves,  has  this  day  bargained  and 
sold  unto  the  said  James  Nickelson,  a  certain  tract  or  parcel  of 
land,  in  the  county  of  Stokes,  on  the  waters  of  Mountain  branch, 
adjoining  the  lands  of  Pendleton  Lisk  and  others,  and  known  as 
the  E<lmund  Smith  place,  and  containing  by  the  deed,  sixty 
acres,  more  or  less,  for  the  sum  of  one  hundred  and  eighty-sii 
dollars,  and  the  said  James  Nickelson  has  executed  his  notes  for 
the  same,  in  three  equal  instalments,  bearing  even  date  with 
these  presents,  the  first  note  for  sixty-two  dollars,  and  dae  the 
first  day  of  May,  1875,  on  interest  from  date  at  eight  per  cenr., 
the  second  note,  for  same  amount,  and  due  7th  November,  1875, 
oh  interest  from  date  at  eight  per  cent.,  and  the  third  note,  for 
same  amount,  and  due  on  7th  November,  1876,  on  interest  fro«n 
date  at  same  interest  as  above. 

"Now,  if  the  said  James  Nickelson,  his  heirs  or  assigns, shall 
well  and  truly  pay  and  discharge  the  first  not,  and  the  interest 
accruing  thereon,  at  the  time  of  its  falling  due,  or  within  thirty 
days  thereiifter,  then  he,  the  said  Nickels<m  or  assigns,  to  bold 
the  posseshion  and  occupation  of  said  land  and  premises,  ontil 
the  last  note  falls  due,  and  if  the  said  James  Nickelson,  his 
heirs  or  assigns,  shall  well  and  truly  pay  and  discharge  both  the 
last  notes  and  the  interest  accruing  thereon,  at  the  time  of  the 
last  note  falling  due,  or  within  thirty  days  thereafter,  then  the 
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above  bounden  W.  H.  Reves,  his  heirs  and  assigns,  to  make,  or 
cause  to  be  made,  uoto  the  said  James  Nickelson,  his  heirs  or 
assigns,  a  good  and  lawful  dee<l  of  conveyance  to  the  above  de- 
scribed tract  of  land,  with  all  its  appurtenances,  and  the  above 
bond  to  be  null  and  void,  otherwise  to  remain  in  full  force  and 
virtue,  but  in  the  event  of  the  said  Nickelson  failing  to  pay  tlie 
first  note  at  the  time  specified  above,  or  the  said  Reves  failing  to 
collect  said  note  by  process  of  law,  then  the  said  Nickelson  -to 
pay  rent,  at  customary  rates,  for  the  year  1875,  and  surrender 
the  possession  of  said  land  and  premises  to  the  said  Reves  or 
assigns,  on  the  first  day  of  November,  1875.  In  witnes  whereof 
the  said  W.  H.  Reves  has  has  hereunto  set  his  hand  and  seal  the 
day  and  date  above  written." 

The  plaintiff  alleges  that  he  has  paid  the  several  bonds  given 
for  the  purchase  money,  and  demanded  of.  the  defendant  a  con- 
veyance of  the  laud  in  execution  of  his  contract,  which  being 
refused,  the  present  action  is  prosecuted  to  enforce  it. 

The  defendant,  not  denying  the  allegations  contained  in  the 
complaint,  resists  the  demand,  and  says  :  That  having  removed 
to  the  county  of  Wilkes,  he  caused  the  tract  in  controversy  to  be 
offered  at  public  sale,  with  other  tracts,  upon  the  following  terras, 
in  substance,  announced  to  the  bidders  :  The  purchase  mpney 
to  be  paid  in  three  equal  installments,  with  interest  at  eight  per 
cent,  from  date,  and  maturing  respectively  on  the  7th  day  of 
May  next,  on  the  7th  day  of  November,  1885,  and  on  the  same 
day  and  month  in  the  next  year;  and  it  was  agreed  that  the  pur- 
chasers, including  the  plaintiff,  should  take  a  title  bond,  and  give 
notes  for  their  bids,  and  that  the  sale  was  by  the  acre,  and>the 
present  tract  was  bought  by  the  plaintiff,  at  the  price  of  three 
dollars  per  acre,  with  the  privilege  of  taking  his  tract  as  con- 
taining the  sixty  two  acres  specified  in  the  defendant's  deed,  or  of 
having  a  survey  at  his  expense,  and  paying  at  that  rate  for  the 
number  of  acres  asc*ertained  thereby  to  be  in  the  tract. 

The  answer  also  avers,  that  after  paying  his  first  two  notes,  the 
plaintiff  refused   to   pay   the  last,  electing  to  have  the  survey 
36 
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made,  under  the  reservation  referred  to  ;  that  the  defenda?it  there- 
npon  caused  the  tract  to  be  surveyed,  and  it  was  found  that  tbt 
tract  contained  69  acres,  seven  in  excess  of  the  number  stated  in 
the  deed,  whereby  the  plaintiff  becaooe  liable  to  pay  the  farther 
8um  of  twenty- one  dollars  for  such  excess,  and  agreed  to  take  aeon- 
veyance  of  the  whole  land,  and  pay  the  additional  amount,  thit 
plaintiff  paid  tlie  remaining  note,  and  refused  to  pay  more,(k- 
manding  a  deed  from  the  defendant  therefor,  that  the  defend- 
ant then  offered  to  convey  sixty-two  acres  for  the  money  paid, or 
the  whole  sixty  nine  acres,  when  paid  the  amount  dueforseveo 
•ores  over  running  the  first  estimate  of  quantity,  and  nowsob- 
mits  to  comply  with  his  covenant. 

Oil  the  trial,  (the  matters  set  out  in  the  answer,  being  deoied 
in  the  plaintiff's  replication),  the  following  issue  was  submitted : 

"Did  the  plaintiff  and  the  defendant,  after  the  execution  of 
the  title  bond,  and  bonds  for  the  jturchase  money,  described  in  the 
pleadings,  make  a  different  contract  and  agreement  astothepaj- 
ment  of  the  tract  of  land  in  controversy,  as  set  forth  in  the  an- 
swer ?" 

The  jury,  under  the  rulings  of  the  Court,  rendered  a  verdid 
in  the  negative.  From  the  judgment  rendered  on  this  finding, 
the  defendant  appealed. 

No  counsel  for  the  plaintiff. 

Mr.  C.  B,  Watson,  for  the  defendant. 

Smith,  C.  J.  (after  stating  the  fa'cts).  The  rulings  complaiwd 
of  by  the  appellant,  are  in  refusing  to  allow  the  jury  to  bear 
oral  testimony  to  show  that: 

I.  The  plaintiff'  refused  to  pay  the  last  maturing  note  with- 
out a  survey,  and  agreed  to  pay  for  any  surplus  over  62  acres, 
should  it  be  found,  and  demanded  such  survey,  under  the  ori- 
ginal conditions  of  sale. 

II.  When  defendant  tendered  the  deed,  the  plaintiff  oflerw 
to  pay  for  any  excess  over  the  supposed  quantity,  at  the  rate  « 
three  dollars  for  each  acre. 
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III.  The  actual  survey  showed  such  excess,  and  when  the  sur- 
veyor announced  upon  a  rough  estimate,  that  there  were  more 
thao  62  acres  in  the  tract,  plaintiff  paid  his  last  note. 

Both  parties  impres^sed  upon  the  surveyor,  the  necessity  of 
I'are  and  accuracy  in  his  calculations,  which  he  used,  and  drew 
the  dee<l  accordingly.  The  plaintiff  then  agreed  to  pay  for  the 
increased  number  of  acres.  The  jury  were  directed  to  find 
the  issue  in  favor  of  the  plaintiff,  and  such  was  their  verdict. 

The  exceptions  rest  upon  a  single  proposition,  the  right  to 
depart  from  the  terms  and  conditions  of  the  respective  written 
contracts,  executed  by  each  to  the  other,  and  professing  to  em- 
body their  agreement,  and  introduce  other  provisions,  upon  parol 
proof  of  what  transpired  at  the  time  ;  or  to  substitute  and  en- 
graft a  further  and  subsequent  stipulation  upon  the  bonds.- 

There  is  a  class  of  cases,  where  the  original  agreement  was 
comprehensive,  and  part  of  it  only  executed,  not  intended  to 
include  the  whole,  and  the  omitted  part  has  been  allowed  to  be 
proved  by  oral  testimony.  Such  are  the  cases  of  Twidy  v. 
Saundeaofiy  9  I  red.,  5 ;  Manning  v.  Jones^  Busb.,  368 ;  -Kerch- 
ner  v.  McBae,  80  N.  C,  219;  Braswell  v.  Pope,  82  N.  C,  57. 

Perhaps  the  recent  case  of  Sherrill  v.  Hagan,  92  N.  C,  345, 
affords  as  much  support  to  the  contention  of  the  appellant,  as 
any  other  of  the  adjudications  of  this  Court;  but  a  brief  analysis 
will  show  that  it  does  not  furnish  a  precedent. 

There,  the  vendor  made  a  deed  for  the  land  contracted  to  be 
sold,  and  which  he  represented  to  contain  as  much  as  350  acres, 
at  the  saniie  time  agreeing  with  the  vendee,  that  in  case  the  land 
did  not  contain  as  many  acres,  he  would  refund,  to  the  extent  of 
the  deficiency,  at  the  rate  of  $5.71  J  per  acre.  It  was  held,  that 
this  was  a  separate  contract,  not  embraced,  nor  intended  to  be 
embraced,  in  the  deed,  nor  required  to  be  in  writing,  and  as 
such,  could  be  enforced.  It  is  not  essentially  different  from  the 
case  of  Manning  v.  Jones,  supra,  and  rests  upon  the  same  gen- 
eral principle.  It  is  an  inexorable  rule  in  the  law  of  evidence, 
that  the  terms  of  a  written  contract,  cannot  be  changed  or  modi- 
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fied  by  any  contemporary  parol  agreement  or  uDderstendiDg,^ 
&9  to  make  it  difTerent  from  what  it  profe.sses  on  its  face  to  be. 

It  is  eflfective  upon  a  just  and  reasonable  interpretation  of  is 
own  terms,  and  this  for  the  reason,  that  the  writing  is  presomd 
to  embody  all  the  stipulations  by  which  the  parties  intend  to  he 
bound. 

The  subject  has  been  considered  in  Ray  v.  jBfacfawfl,  at  lie 
present  term,  to  which  we  add  a  few  references  to  cases  of  receDi 
date.  Etheridge  v.  Palin,  72  N.  C,  213;  Wilson  v.  8and^, 
76  N.  C,  347. 

In  the  present  case,  the  plaintiff  covenants  in  his  bonds,  t(^ 
pay  a  definite  sum  for  the  land,  while  the  defendant,  with  eqml 
explicitness,  binds  himself  to  make  the  deed,  on  payment  of  the 
plaintiff^s  notes  for  that  specified  purchase  money.  Theboodi 
profess  to  contain  the  contracts  of  the  parties  with  each  other, » 
expressed  in  sealed  instruments,  and  the  appellant  propoeed  tft 
engrafl  upon  them  other  terms,  and  thus  modify  and  chanp 
their  effect.  Testimony  of  this  kind  was  ruled  out,  as  iuidimr 
sible  for  any  such  purpose. 

It  is  not  a  case  where  the  writing,  as  a  deed  or  note,  is  in  par- 
tial performance  of  an  antecedent  agreement,  accepted  as  a  ptf- 
tial  execution  only,  and  leaving  in  full  force  the  unexecuted  pat 

There  is  no  error  in  the  ruling,  and  the  judgment  mo^  » 
affirmed.     It  is  so  ordered. 

No  error.  Affinnrf' 


JOHN  W.  WILEY  V.  GBORGK  W.  LOGAN. 

Excusable  Negligence — Printing  Record. 

1.  The  spirit  and  equity  of  §274  of  the  Code,  apply  to  the  Supreme  C«Bt  •* 
the  same  relief  will  be  administered  here  as  in  the  dupeiior  Court,  iip<s* 
proper  case. 


J 
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ti.  There  Is  a  well  reco^ized  diBtinctioD  between  tbe  neii^IigeDce  of  a  party  and 
that  of  his  attorney.  The  omission  of  an  attorney,  retained  in  a  cause,  to 
perform  his  duty,  makes  a  case  of  excusable  negligence  for  his  client. 

8.  The  rule  that  the  negligence  of  an  attorney  will  not  be  visited  on  his  client,  ap- 
plies with  greater  force  to  appeals  In  the  Supreme  Court  than  to  actions  in 
the  Courts  below,  because  the  client  is  not  required  to  give  his  personal  at- 
tention to  his  appeal  in  the  Supreme  Court. 

4.  So  where  an  appellant  employed  counsel  to  attend  to  his  appeal,  who  failed  to 
have  the  record  printed,  and  tbe  case  was  dismissed,  /it  toos  A^d  excusable  n eg- 
liarence  on  the  part  of  the  appellant,  and  his  appeal  would  be  reinstated. 

iWada  V.  Newbeme,  73  N.  C,  318  ;  Home  v.  ifomc,  75  N.  C,  191 ;  Oriel  y.  Vemotiy 
65  N.  C,  76;  Bradford  y.  CoU,  77  N.  C,  72;  Mebane  v.  Afebaru,  80  N.  C,  84; 
Wynne  v.  Prairie,  86  N.  C,  73  ;  Ellington  v.  Wicker,  87  N.  C,  14,  cited  and  ap- 
proved). 

Motion  by  the  plaintiff  to  re-instate  an  appeal  on  the  docket 
of  this  Court,  heard  at  February  Term,  1886,  of  the  Supreme 
Court. 

The  appeal  was  dismissed  at  the  last  Term,  because  the  record 
had  not  been  printed. 

The  |)etitioner  represents  that  a  judgment  was  rendered  against 
him  in  favor  of  defendant,  at  the  October  Term,  1886,  of  Meck- 
lenburg Superior  Court,  from  which  he  took  an  appeal  to  this 
Court,  and  all  the  necessary  steps,  under  the  law  and  rules  of  this 
Court,  were  taken  to  perfect  the  same,  and  it  was  duly  docketed 
in  this  Court. 

That  he  was  a  plain  farmer,  and  knew  nothing  about  the  rules 
requiring  the  record  to  be  printed.  That  he  employed  a  lawyer 
who  practiced  in  this  Court  to  represent  his  interest  on  the  ap- 
peal, and  was  promised  by  him  that  he  would  do  so;  that  he 
fully  supposed  if  anything  more  was  to  be  done,  than  what  had 
been  done,  or  should  be  required,  that  his  counsel  would  notify 
him  of  the  same;  and  the  petitioner  further  states,  that  had  he 
been  notified  of  any  rule  requiring  the  record  to  be  printed,  he 
would  promptly  have  caused  the  same  to  be  done.  But  he  never 
received  such  notice,  and  was  greatly  surprised  when  he  learned 
from  reading  the  certificate  sent  down  to  the  Superior  Court, 
that  his  appeal  had  Beeu  dismissed  on  account  of  the  failure  to 
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have  the  record  printed.  He  further  represents,  that  be  & 
advised  and  believes,  that  he  has  meritorious  grounds  of  appnl, 
and  he  now  avers  his  willingness  and  ability  to  comply  with  the 
rule  of  this  Court  in  this  behalf.  Wherefore  he  prays  thathfe 
appeal  be  reinstated  upon  the  docket  of  this  Court. 

Messrs,  R,  H.  Battle  and  Samuel  F.  Mordemi,  for  the  plaintiff. 
Mr,  W,  P,  Bynum,  for  the  defendant. 

A8HE,  J.  (after  stating  the  facts).  It  is  field  that  the  spirit 
and  equity  of  the  provisions  of  §133  C.  C.  P.,  The  C4xie  5214, 
extend  to  this  Court,  and  the  same  relief  will  be  administered 
in  like  cases  in  this  Court,  as  in  the  Superior  Court  W 
V.  City  of  Newbem,  73  N.  C.  318.,  Home  v.  flom€,75N.C., 
101.  The  question  then  is,  do  the  facts  set  forth  in  thepetiiioo, 
constitute  such  a  case  as  would  entitle  the  petitioner  to  relief  ifl 
the  Superior  Court. 

This  Court,  in  several  cases,  has  recognized  a disti notion  betweea 
the  negligence  of  an  attorney  and  that  of  the  parly  to  the atOoo. 
In  the  former  case,  it  has  been  held  that  the  omission  of  auit- 
torney,  retained  as  counsel  in  a  cause,  to  perform  his  duty  a? stK» 

in  the  conduct  of  the  cause  is  excusable  neglect  in  the  party,  aw 

• 

the  judgment  may  be  vacated.  This  interpretation  wa«  tirs 
given  to  this  section  of  The  Code,  in  the(»seof  Grielw  Tema, 
65  N.  C,  75.  Id  that  case,  the  party  retained  an  attorney  to 
enter  a  plea  for  him,  which  the  attorney  neglected  to  do,  and  it 
was  held  that  the  omission  of  the  attorney  to  perform  an  engage?- 
ment  to  do  such  an  act  as  that,  was  a  surprise  on  thechept; 
and  this  case  was  followed  by  the  cases  of  Bnuiford  v.  Coa,  " 
N.  C,  62.     Mebane  v.  Mebane,  89  N.  C,  34.    Wyixnt  v.  iVairif, 

86  X.  C,  73,  where  the  above  cited  cases  are  reviewed  and 
approved — and  in  the  more  recent  case  of  Ellington  v.  Hicto'. 

87  N.  C,  14,  in  which  the  same  distinction  is  reoogniied,aw 
the  case  of   Wynne  v.  Prairie^  referred  to  with  approval. 
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If  the  neglect  tif  au  attoruey  in  the  Superior  Court  will  excuse 
a  ()arty,  much  more  .shnuhi  it  have  that  effect  iu  the  Supreme 
Court,  for  the  parties  to  an  action  in  the  Superior  Court,  are  re- 
quired to  l)e  present  in  Court,  and  give  their  attention  to  their 
action  ;  but  the  parties  to  an  appeal  in  this  Court,  are  not  re- 
quired ti  be  present,  and,  in  fact,  are  rarely  ever  f)resent.  The 
entire  management  of  the  case  after  the  appeal  is  taken,  is  ne- 
cessarily entrusted  to  the  counsel  employed.  He  is  expected  to 
perform  all  the  duties  devolving  by  law  upon  an  attt»rney  in  the 
management  of  the  cause,  and  if  in  the  progress  of  the  cause, 
necessity  for  the  personal  attention  of  his  client  should  aris«f,  it 
is  his  duty  to  communicate  the  fact  to  him,  and  his  omission  io 
this  respect,  should  not  l>e  imputed  to  his  client  as  inexcusable 
Diligence.  Here,  the  petitioner  was  a  plain  farmer,  living  at  a 
distance  from  Raleigh.  He  had  taken  the  pains  to  have  his  ap- 
peal perfected,  and  employed  a  gentleman  of  the  bar,  t)f  high 
standing  in  his  profession,  who  was  in  the  habit  of  attending  thi.s 
Court,  and  his  attorney  had  promised  him  that  he  would  attend 
to  his  interest  iu  this  Court ;  but  his  attorney  for  some  reason, 
failed  to  attend  the  C«>urt,  and  his  appeal  was  dismissed  for  the 
want  of  printing  the  record,  under  a  rule  of  this  Court  which  he 
had  never  heard  of  before. 

We  think  these  facts  constitute  a  case  of  excusable  negligence, 
and  his  appeal  ought  to  be  reinstated,  and  it  is  so  ordereil. 

Motion  allowed. 


RICHMOND  PEARSON,  Extr.,  el  als.  v.  SAMUEL  M.  CARR, 

Mortgagor — Vendor  and  Vendee — Contract 

Where  a  mort|i;af^or  sold  a  portion  of  the  mortgaged  laud,  and  asi^i^ued  the  boud* 
fdven  for  the  purchase  money  to  the  mortgagee,  who  bad  actual  noticf  of 
the  transaction,  and  who  afterwards  acquired  title  to  the  laud,  it  wan  heltU 
that  the  mortgagee  could  not  collect  the  bonds,  aud  at  the  Kame  time  deaf 
the  power  to  the  mortgagor  to  make  the  sale. 
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Civil  action,  heani  upon  exceptions  to  the  report  of  a 
reieree,  by  Ghxives,  Judge,  at  Spring  Term,  1884,  of  the  Superior 
Court  of  Buncombe  county. 

The  facts  are  as  follows : 

N.  W.  Woodfin  became  indebted  to  Richmond  M.  Pearson, 
"tn  two  several  notes,  w-hereof  the  principal  money,  in  th^aggre- 
gate,  was  three  thousand  eight  hundred  and  sixty-four  Hollars 
and  ninety-two  cents,  and  to  secure  the  same,  on  February  2nd, 
1867,  conveyed  to  him,  by  deed  of  mortgage,  a  large  tract  of 
land  in  Buncombe  county,  consisting  of  several  hundred  acres, 
with  condition  of  avoidance,  if  the  indebtedness  should  be  paid 
before  March  4th,  1868.  Woodfin  retained  possessi«n,  aodon 
November  25th,  1871,  entered  into  personal  covenant  relations 
-with  the  defendant,  whereby  he  sold  to  the  defendant  a  part  of 
the  tract,  supposed  to  contain  fifty  acres,  for  the  price  of  eight 
hundred  dollars,  of  which  two  hundred  were  to  be  paid,  and 
were  paid,  before  the  twenty-fifth  day  of  the  next  month,  and 
notes  in  equal  sums  given  for  the  residue,  to  mature  at  one  and 
two  years,  and  stipulated  to  make  title  when  they  were  paid. 
These  notes  were  assigned  to  the  said  Richmond  M.  Pearson  by 
Woodfin,  on  the  25th  day  of  January,  1873,  and  on  the  same 
day,  the  latter  received,  for  his  assignee,  ihe  sum  of  two  hun- 
dred dollars,  which  was  entered  as  a  credit  on  the  last  note. 

Another  note  of  the  defendant,  for  one  hundred  dollars,  exe 
cuted  to  one  Peter  Fore,  was  also  endorsed  to  said  Richmond 
M.,  and  became  his  property,  before  it  l^ecarae  due. 

The  land  embraced  in  the  mortgage,  under  a  decree  of  fore- 
closure, made  in  an  action  prosecuted  in  the  Superior  Court  of 
Buncombe  county,  for  that  purpose,  was  sold  on  July  9tb,  1872, 
and  purchased  by  the  mortgagee,  through  an  agent,  for  four 
thousand  four  hundred  and  six  dollars  and  seventv-three  cents, 
and  the  title  conveyed  accordingly. 

The  present  action  was  commenced  on  April  6th,  1874,  tor 
the  recovery  of  the  amount  due  on  the  two  notes  transferred  by 
Wotxlfin,  as  set  out  in  the  first  ccmiplaint,  and  as  set  out  iu  an 
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amendment  thereto,  both  filed  at  the  return  Terra  of  the  sum- 
mons, for  the  recovery  of  the  note  assigned  by  the  said  Fore. 

The  record  contains  a  further  amended  complaint,  filed  by  the 
plaintiff's  attorneys,  and  with  their  firm  signature,  McLoud  & 
Pulliam,  at  Fall  Term,  1875,  wherein  it  is  in  substance  alleged, 
that  the  plaintiiT,  previous  to  the  25th  day  of  November,  1871, 
was,  and  still  is,  the  owner  of  the  land  described  in  the  cH)ntract 
of  that  dale,  made  by  Woodfin  with  the  defendant ;  that  it  was 
entered  into  by  Woodfin,  as  his  agent,  and  the  notes  were  exe- 
cuted to  him,  acting  in  such  capacity ;  that  the  notes,  excepting 
the  sum  of  two  hundred  dollars,  paid  at  the  time  of  the  delivery 
to  plaintiff,  remained  due  for  the  full  amount;  that  the  plaintiff 
has  always  been,  and  still  is,  "ready,  able  and  willing"  to  per- 
form the  agreement  on  his  part  "on  payment  of  the  remainder 
of  said  purchase  money,  with  interest,  to  convey  to  the  defend- 
ant the  premises  aforesaid."     The  demand  is  for  judgment: 

I.  That  defendant  perform  said  agreement,  and  pay  the  resi- 
due of  the  purchase  money,  and 

II.  That  if  the  defendant  will  not  accept  the  conveyance,  and 
pay  what  he  owes,  the  premises  to  be  sold,  and  the  proceeds  of 
sale  applied  in  discharge  of  indebtedness,  and  for  costs. 

At  the  end  of  the  complaint  is  the  following  entry,  after  stat- 
ing the  style  of  the  cause : 

"Amended  complaint,  filed  Fall  Term,  1875,  Buncombe  Sup'r 
Ct.,  noL  pros.,  June  25th,  1883,  offered  as  evidence  by  C.  A. 
Moore  for  defendant." 

The  defendant  answered,  admitting  the  execution  of  the  three 
notes,  and  avering  that  four  hundred  dollars  had  been  paid  of 
the  purchase  money,  and  all  of  the  note  given  to  Fore  discharged, 
and  declearing  his  readiness  to  comply  with  the  covenant  and 
contract  obligations  assumed  in  the  purchase  of  the  land. 

At  August  Term,  1881,  the  defendant,  with  leave  of  the 
Oourt,  amended  his  answer,  and  set  up  a  claim  for  damages,  and 
for  use  and  occu|)ation  after  the  plaintiff's  re-entry  and  resump- 
tiou   of  possession,  to  which  a  replication  was  put  in,  denying 
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IV.  The  defeodant  should  be  allowed  $131  and  six  years* 
interest,  $47.16,  for  permanent  improvements  put  on  the  land  in 
good  faith,  and  in  the  expectation  that  Woodfin  couUand  would 
comply  with  his  stipulation. 

V.  The  defendant  is  not  entitled  to  judgment  for  specific  per- 
formance against  the  plaintiffs. 

VI.  The  plaintiffs  should  have  judgment  for  $123.39,  with 
interest,  that  being  the  difference  between  the  opposing  claims  of 
the  parties,  with  interest  computed  to  July  25th,  1883,  and  the 
cost  of  the  action. 

The  defendant  files  numerous  exception  to  the  report,  of  which, 
upon  his  appeal,  it  is  necessary  to  notice  only  such  as  involve 
matters  of  law  or  legal  inference,  since  the  others  are  settled  by 
the  action  of  the  Court.  These  exceptions  were  all  sustained, 
except  those  numbered  9  and  10,  which  were  overruled,  and 
judgment  rendered  as  follows : 

I.  That  the  plaintiff*  executor  recover  $330,  the  residue  of  the 
purchase  money  due  for  the  land. 

II.  That  the  plaintiffs,  heire-at-law  of  the  testator  Richmond 
M.  Pearson,  execute  to  the  defendant,  a  good  and  sufficient  deed 
to  pass  an  estate  in  fee  in  the  land  described  in  the  contract  and 
pleadings,  and  after  probate,  deposit  the  same  with  the  olerk 
to  be  delivered  to  the  defendant,  upon  his  payment  of  what  he 
still  owes  of  the  purchase  money,  as  herein  declared. 

It  is  further  adjudged  and  decreed,  that  the  defendant  have 
ninety  days  from  the  rising  of  this  Court,  to  pay  the  said  pur- 
chase money  into  the  office  of  the  Clerk  of  this  Court,  for  said 
Richmond  Pearson,  executor  of  R.  M.  Pearson,  deceased,  and  if 
at  the  expiration  of  said  ninety  days,  the  purchase  money  be  not 
paid  as  aforesaid,  that  then  the  said  lands  be  sold,  by  and  under 
the  direction  of  W.  R.  Young,  a  commissioner  hereby  appointed 
for  that  purpose,  at  the  court  house  door  in  said  county,  at  pub- 
lic auction,  for  cash,  after  giving  notice  of  the  time  and  place  of 
such  sale,  as  required  by  law  of  Sheriff^'s  selling  land  under 
exe(Hition,  and  that  he  forthwith  report  said  sale  to  this  Court 
for  confirmation. 
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It  is  further  adjudged,  that  after  said  sale  has  been  duly  con- 
firmed by  this  Court,  the  said  W.  R.  Young  make  a  good  and 
sufficient  deed  in  fee  of  said  lands  to  the  purchaser  or  purchasers. 

It  is  further  adjudged,  that  there  be  deducted  from  the  pro- 
ceeds of  said  sale,  the  sum  remaining  due  for  the  purchase  money 
of  the  laud,  and  that  the  balance  be  paid  to  the  defendant  S.  M. 
Carr,  or  to  his  attorneys  of  record  in  this  cause. 

It  is  further  adjudged,  that  the  plaintiff,  Richmond  Pearson, 
executor  of  R.  M.  Pearson,  have  and  recover  of  the  defendant 
the  sum  of  one  hundred  and  sixty-four  dollars  and  twenty-five 
cents,  the  amount  of  the  Carr  note,  with  interest  upon  one  hun- 
dred dollars  from  July  25th,  1884,  until  paid. 

It  is  further  adjudged,  that  the  defendant  pay  the  costs  of 
this  action,  to  be  taxed  by  the  Clerk. 

From  s()  much  of  this  judgment  as  refuses  to  allow  the  plain- 
tiff to  recover  upon  the  amount  of  the  notes  to  Woodfin ;  and 
as  denies  the  plaintiiF  the  right  to  enter  a  noL  pros,  to  the 
amended  complaint;  and  that  seeks  a  specific  execution  of  the 
contract,  and  admits  the  defendant's  counter-claim  for  its  enforce-* 
aient,  the  plaintiffs  appeal. 

Mr.  Jos,  B.  Baichelory  for  the  plaintiffs. 
3/r.  C.  A.  MoorCy  for  the  defendants. 

Smith,  C.  J.  (after  stating  the  facts).  The  testator  having 
accepted  the  transfer  of  the  notes,  with  full  knowledge  of  the 
purposes  for  which  they  were  given,  and  having  by  his  acquire- 
ment of  title  to  the  land,  the  means  of  giving  the  contract  full 
effect,  ought  not  to  be  allowed  to  collect  the  moneys  due,  as  the 
vendee,  as  he  proposes  to  do.  The  contract,  though  in  form 
made  with  \yoodfin,  is  recognized  in  the  complaint,  filed  in  the 
testator's  lifetime,  and  more  than  two  years  before  his  death,  as 
ID  truth  made  with  himself  through  Woodfin's  agency,  and  the 
Court  declare,  in  opposition  to  the  finding  of  the  referee,  that  it 
"  was    not   filed    under   a   misapprehension   of  facts,"  so   that 
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whether  the  710/  pros,  was  rightly  allowed  by  the  referee  or  not, 
it  remains  iu  the  record^  as  a  positive  admissioD  of  the  testator's 
equitable  liability  to  the  defendant,  for  the  agent's  undertaking. 

Moreover  it  was  a  concession  to  the  defendants'  counter-claim 
to  have  title  made  to  him  on  his  payment  in  full  of  the  ascer- 
tained residue  of  the  purchase  money. 

The  referee's  statement  of  the  accounts  between  the  parties,  in 
reference  to  other  matters  in  controversy,  is  sustained  by  the 
Court,  and  they  are  embodied  in  the  final  judgment.  This  is 
conclusive  of  the  facts,  and  we  discover  no  error  in  law  thereia. 

The  cause  from  its  inception  and  during  its  progress,  has  un- 
dergone many  modifications,  until  it  found  repose  in  a  geoenl 
reference.  The  investigations  of  the  referee  have  been  careful, 
painstaking  and  thorough,  and  the  results  conveyed  in  bis  report. 
Under  the  correcting  hands  of  the  revising  court,  his  errors  have 
been  rectified,  and  in  our  opinion  substantial  justice  is  meted  out 
in  the  final  judgment  of  the  court,  and  of  this  the  plaiutifls 
have  no  just  grounds  for  complaint.  It  must  therefore  be 
affirmed. 

No  error.  Affirmed. 


DEFENDANT'S  APPEAL. 

This  was  the  defendant's  appeal  in  the  foregoing  case,  and  the 
facts  are  the  same. 

Mr.  Jos.  B,  BatohdoTy  for  the  plaintiffs. 
Mr,  C,  A.  Moorcy  for  the  defendant. 

Smith,  C.  J.  What  has  been  said  in  disposing  of  the  plain- 
tiffs' appeal,  renders  unnecessary  any  extended  consideration  of 
that  taken  by  the  defendant.     His  exceptions,  except  two,  are 


FEBRUARY  TERM,  1886.  575 


BUROBSS  V.   KiRBY. 


sustained  hy  the  Court,  and  these  two  are  untenable.  The  rights 
of  the  jMirties  are  in  our  opinion,  properly  ascertained  and  deter- 
mined in  the  ruling  of  the  Court,  and  in  the  final  judgment 
that  he  have  the  land,  on  full  payment,  and  that  it  be  sold  to 
make  such  payment,  if  it  be<*omes  neccessary  by  his  default. 

There  is  no  error,  and  the  judgment  is  affirmed. 

No  error.  Affirmed. 


JOHN  BURGESS  et  als  v.  E.  J.  KIRBY  et  ale. 

Judgment — In-eguUir — Motion  in  the  Cause. 

1.  When  an  action  baa  been  beard  upon  iU  merits,  and  nothing  remains  to  be  done 

but  to  give  judgment,  unless  one  of  the  parties  suggests  good  ground  for  de- 
lay, it  is  the  duty  of  the  Court  to  render  a  linal  Judgment. 

2.  So  where,  in  an  action  brought  to  recover  land,  after  the  verdict  was  rendered, 

the  Court  refused  to  sign  judgment,  and  ordered  the  action  to  be  continued, 
in  order  that  the  plaintiff  might  move  to  have  a  judgment  affecting  the  land, 
rendered  by  another  Court,  set  aside ;  It  vhu  h^d  to  be  error. 

3.  In  such  case,  the  Court  has  the  power,  on  application  of  the  plaintiff,  to  con- 

tinue the  case  for  this  purpose,  but  it  cannot  do  so,  against  the  wishes  of 
both  parties,  of  its  own  motion. 

4.  A  judgment  cannot  be  collaterally  attacked  for  irregularity,  except  for  such  as 

renders  It  absolutely  void.  The  proper  remedy  to  correct  an  irregularity, 
when  it  does  not  render  the  judgment  void,  is  by  a  mptlon  in  the  cause. 

5.  Where  it  is  sought  to  attack  a  judgment  for  fraud,  if  the  action  is  not  deter- 

mined, it  must  be  done  by  a  petition  in  the  action,  but  if  the  action  has  been 
determined,  it  must  be  done  by  an  Independent  action. 

0.  Where  it  appears  in  the  record  that  all  the  defendants  were  served,  and  it  does 
not  appear  that  any  of  them  were  infants,  the  judgment  is,  on  its  face,  regular, 
and  if  any  of  the  defendants  wish  to  set  up  Infancy,  It  must  be  done  by  a  mo- 
tion in  the  cause,  to  set  the  judgment  aside  for  irregularity. 

7.  Where  land  Is  sold  under  a  decree  of  Coujrt,  all  parties  to  the  decree  are  bound 
by  it,  and  cannot  attack  it  collaterally,  unless  it  Is  void  on  Its  face. 

{Keaicn  v.  Bankt,  10  Ired*,  881 ;  Viek  v.  Jbpe,  81  N.  C,  22 ;  WUliamton  v.  5aW- 
ffiuin,92N.  C,  236;  FmoUr  v.  Poory  93  N.  C,  466;  Fktersan  v.  Van,  88  N.  C, 
118;  Bngl€md  v.  Gamer,  84  N.  C,  212;  Turner  v.  Douglas,  72  N.  C,  127;  Eng- 
land V.  Gamer,  90  N.  C,  197 ;  Gay  v.  Utatiea,  92  N.  C,  455,  cited  and  approved). 
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Civil  action,  tried  before  Gilmer,  Judge,  and  a  jury,at  Jid- 
uary  Special  Term,  1886,  of  the  Superior  Court  of  Durhah 
County. 

The  substance  of  this  case,  as  presented  by  the  rec(»ixi,  is  this: 
The  plaintiff  allege,  that  Gfeorge  W.  Trice,  now  deceased,  in  his 
lifetime,  executed  and  delivered  to  the  plaintiffs  Martha  Barges 
formerly,  and  at  the  time  of  such  delivery,  Williams,  and  Joseph 
J.  Williams,  her  son,  a  deed,  whereby  he  conveyed  to  them  the 
tract  of  land  described  in  the  complaint,  which  deed  not  baviog 
been  registered,  was  lost.  This  action  was  brought  against  the 
heirs-at-law  and  the  administrator  of  the  said  Trice,  to  compel 
the  heirs  to  execute  and  deliver  to  the  plaintifis  last  mentioned, 
a  proper  deed,  in  place  of  that  lost.  The  defendants  mentioned 
made  no  defence. 

In  the  course  of  the  action,  the  other  defendants,  upon  their 
application  to  the  Court,  suggesting  that  they  had  an  interesiio 
it,  were  made  parties,  and  allowed  to  plead.  In  their  answer, 
they  allege  that  the  said  administrator  brought  his  Special  Pro- 
ceeding in  the  Superior  Court  of  the  county  of  Wake,  to  sell 
the  land  in  question  to  make  assets  to  pay  debts  of  bis  intestate— 
that  therein  a  decree  was  duly  entered,  directing  a  sale  of  the 
land — that  a  sale  thereof  was  made,  and  they  became  the  pur- 
chasers— that  this  sale  was  reported  to,  and  confirmed  by  the 
Court,  and  title  to  the  land  was  duly  made  to  them.  They  fur- 
ther allege,  that  the  plaintiffs  have  no  interest  whatever  in  the 
land,  and  that  moreover,  they  were  proper  parties  defendant  in 
the  Special  Proceeding  mentioned,  and  are  bound  by  the  ordcR 
and  decrees  therein,  and  estopped  from  setting  up  any  claim  to 
the  land. 

The  plaintiffs  admit  the  Special  Procee<ling  mentioned,  and  the 
sale  of  the  land  in  pursuance  of  a  decree  therein  made,  and  the 
purchase  thereof  by  the  defendants  last  mentioned  ;  but  they 
allege  that  the  Court  did  not,  in  that  behalf,  obtain  or  have 
jurisdiction  of  the  plaintiffs,  Martha  Burgess, — then  Williams, 
and  Joseph  J.  Williams;  that  the  latter  was  an  infant,  under 
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twenty  one  years  of  age,  pending  that  proceeding,  and  had  no 
general  guardian  ;  that  no  guardian  ad  litem  was  ap|>ointed  for 
him,  nor  was  summons  duly  served  upon  him.  They  further 
allegp  that  the  Sf)ecia1  Proceeding  and  the  decrees  and  ordei-s 
therein,  were  irregular  and  invalid,  and  demand  that  they  be 
^Wacated  and  set  aside,''  and  that  the  purchasers  of  the  land  be 
declared  trustees  for  them,  Ac. 

On  the  trial,  the  jury  found  in  response  to  issues  submitted  to 
thera,  that  the  said  Trice  did  execute  and  deliver  to  the  plaintiffs, 
Martha  and  Joseph  J.  Williams,  a  deed  for  the  land  in  question, 
as  alleged  ;  that  this  deed,  not  having  been  registered,  was  loet ; 
that  the  plaintiff  Joseph  J.  Williams  became  twenty  one  years  of 
ap;e,  on  the  3rd  day  of  January,  1884,  after  the  termination  of 
the  Special  Proceeding  mentioned  ;  and  that  at  the  sale,  the  pur- 
chasers of  the  land  had  notice  of  the  claim  of  the  plaintiffs 
under  the  lost  deed  mentioned. 

The  plaintiffs  put  in  evidence  on  the  trial,  a  transcript  of  the 
record  of  the  Special  Proceeding  mentioned,  from  which  it  ap- 
peared that  a  summons  was  issued  in  the  proceeding  against  the 
plaiutiff's  Martha,  and  Joseph  J.  Williams,  and  the  same  was 
served  upon  them  by  the  sheriff  and  return  thereof  made.  The 
said  Joseph  J.  was  not  described  in  the  summons,  or  in  any  part 
of  the  record,  as  an  infant. 

It  appears  that  the  Court,  "  being  of  opinion  that  he  could 
render  no  judgment  in  the  premises,  declaring  the  judgment  of 
the  Superior  Court  of  Wake  county  to  have  been  irregularly 
rendered,  and  that  the  same  should  be  set  aside;  declined  to 
render  any  judgment,  but  continued  the  cause  until  the  plaintiffs 
should  take  the  proper  ste|)8  in  Wake  Superior  Court  to  have 
said  judgment  declared  irregular  and  set  aside."  To  which  rul- 
ing both  parties,  plaintiffs  and  defendants,  excepted,  and  ap- 
pealed to  this  Conrt.     This  is  the  plaintiffs  appeal. 

Mr,  John  W.  Graham,  for  the  plaintiffs. 
Mem-H.  R.  H,  Battle  and  Thos.  M.  Argo,  for  the  defendants. 
37 
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Merrimon,  J.  (after  stating  the  facts).  The  whole  e*« 
been  heard  upon  the  merits,  preparatory  to  final  jadgmfflt 
Nothing  remained  to  l>e  done  to  that  end,  and  both  the  plaiDiill 
and  defendants  insisted  that  the  judgment  of  the  law  should  be 
entered  by  the  C<»urt,  the  former  contending  that  it  should  heas 
proposed  by  them,  and  the  latter  as  by  them.  The  Court, bow- 
ever,  declined  to  grant  any  judgment,  but  made  an  order  staying 
further  proceedings  in  the  action,  until  the  plaintifls  "sbmild 
take  proper  steps  in  Wake  Superior  Court  to  have  said  jmlgment, 
(that  in  the  Special  Proceeding  mentioned),  declared  irregolirand 
set  aside."  The  plaintiffs  did  not  ask  for  such  stay— in™ 
they  did  not  desire  it,  and  plainly  intimated  that  tbev  did  not 
deem  it  necessary,  and  would  not  take  steps  in  a  different  trilw- 
nal,  as  suggested  by  the  Court.  If  the  plaintifla  had  ask«lff 
such  stay,  it  may  l)e  that  the  Court,  in  its  discretion,  could  baw 
granted  it,  but  it  seems  to  us  very  clear,  that  as  neither  party ne- 
sired  it,  but  on  the  contrary,  insisted  upon  judgment,  the  Conn 
ought  to  have  granted  it.  When  the  case  has  been  heard  np<» 
its  merits,  and  nothing  remains  to  be  done  but  to  give  judgrartt, 
it  is  the  duty  of  the  Court  to  proceed  at  once  to  grant  and  enter 
it,  neither  party  suggesting  good  cause  for  delay,  unless  theConrt 
should  desire  to  take  time  for  further  consideration. 

A  chief  purpose  of  an  action  is  to  obtain  the  judgment  of  tbe 
law,  in  respect  to  the  matter  in  litigation,  and  when  thepartie 
have  pleaded,  and  have  been  fully  heard  according  to  the  coarse 
of  the  Court,  the  party  entitled,  has  the  right  to  have  itgranW 
and  it  is  error  to  refuse  it — l)oth  parties  insisting  ujion  j«dgffl«^ 
— to  enable  one  of  the  parties  to  take  some  action  in  anotw 
judicial  tribunal,  or  elsewhere,  suggested  by  the  Court,  not  oeofr 
sjiry  to  the  final  judgment,  and  especially  is  this  so  whentwt 
party  signifies  his  purpose  not  to  take  such  action.  TbeW 
cau,  in  the  exercise  of  its  discretion,  continue  the  case  fe ' 
proper  cause,  of  which  it  is  the  exclusive  judge,  hat  it  oopt 
not  to  do  so  for  one  not  pertinent  to,  but  beside,  the  action. 
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No  doubt  the  Court  might,  in  the  course  of  the  action,  at  the 
instance  of  the  parties,  or  one  of  them,  or  in  some  cases,  ex  mero 
tu,  direct  the  proceeding  to  be  stayed,  until  something  shall  he  done 
by  the  parties  or  one  of  them,  or  by  some  one,  under  the  direc- 
tion of  the  Court,  necessary  to  a  final  judgment;  but  this  power 
would  be  subject  to  the  right  of  the  plaintiff,  in  a  proj>er  case, 
to  have  a  judgment  of  non-suit,  or  his  action  dismissed. 

But  it  does  not  follow  from  what  we  have  said,  that  the  plain- 
tiffs were  entitled  to  the  judgment  demanded  by  them.  The 
Court  properly  suggested  that  it  could  not  declare  the  judgment 
in  the  s|)ecial  proceeding  mentioned  irregular,  and  set  it  aside. 
That  judgment  could  not  be  attacked  collaterally  for  such  irreg- 
ularity in  it,  or  in  the  proceeding  leading  to  it,  as  did  not 
render  it  absolutely  void.  If  it  was  merely  voidable  for 
irregularity,  the  proper  remedy  was  a  motion  in  the  pro- 
ceeding itself  to  set  it  aside  for  such  cause.  It  could  not  be 
done  in  another  proceeding  or  action  in  the  same  or  a  different 
Court.  Keaton  v.  Banks,  10  Ired.,  381 ;  Vick  v.  Pope^  81  N. 
C,  22,  Wmiamam  v.  Harfman,  92  N.  C,  236;  Foivlerv.  Poor, 
93  N.  C,  466.  It  would  be  otherwise  if  the  judgment  should 
be  attacked  for  fraud.  In  that  case,  if  the  action  were  not  deter- 
mined, the  judgment  might  be  attacked  for  such  cause  by  a  proper 
petition  in  the  action,  but  otherwise  it  could  only  be  done  by 
another  and  independent  action.  Peterso'.i  v.  Van,  83  N.  C'., 
118;  England  v.  Gamer,  84  N.  C,  212;  Williamson  v.  Hart- 
man,  supra. 

It  is  true,  that  a  judgment  absolutely  void,  may  be  so  treated 
and  disregarded  whenever  and  wherever  it  may  come  in  ques- 
tion ;  but  the  judgment  in  the  Special  Proceeding  under  consid- 
eration was  not  void  ;  upon  the  face  of  the  record,  it  was  reg- 
ular and  valid.  At  most,  it  was  only  voidable  for  irregularity 
not  apparent.  It  does  not  appear  from  the  record  that  the  plain- 
tiff Joseph  J.  Williams  was  an  infant.  On  the  contrary,  he 
and  his  mother,  the  plaintiff  Martha,  were  made  parties  to  the 
proceedings  by  the  service  of  a  summons,  and    if  he  was   an 


1 


580  IN  THE  SUPREME  COURT. 


BUKOESS  V.    KiRBY. 


infant,  that  fact  did  not  render  the  judgment  void.  It  vooki 
for  that  cause,  be  only  voidable,  and  might  be  set  aside  bu 
proper  motion  in  the  proceeding.  Tamer  v.  Douglass,  72X.C., 
England  v.  Oamer^  90  N.  C,  1 97,  and  cases  there  cited. 

The  plaintiffs  Martha  and  Joseph  J.,  were  parties,  as appeirs» 
to  the  special  proceeding  mentioned,  and  bound  by  the  deer* 
therein.  The  land  in  question  was  sold  in  pursuance  of  that 
decree,  and  the  contending  defendants  claim  title  under  it.  The 
plaintiffs  are,  therefore,  estopped  by  the  record  to  deny  the  title 
of  the  defendants  to  the  land.  They  had  opportunity  in  the 
proceeding^  to  allege  and  establish  their  right  to  the  land  by  vi^ 
tne  of  the  alleged  h^t  deed,  or  otherwise.  They  were  wok 
parties  to  the  end  they  might  do  so,  and  as  they  did  not,  thejraie 
now  estopped  to  claim  title,  while  the  record  stands  uoimpeached 
by  a  proper  proceeding.     Oay  v.  StanciU,  92  N.  C,  45o. 

It  is  said  that,  nevertheless  the  parties  plaintifls  last  ffleo- 
tioned,  have  the  right  to  have  the  allied  lost  deed  re-execoieil 
to  them.  Wherefore?  If  the  lost  deed  was  found,  or  its  piwf 
supplied  by  another,  it  could  not  enable  the  plaintiffs  to  aseert 
title  to  the  land  under  it,  in  the  face  of  the  record  in  theSpeciil 
Proceeding  mentioned.  So  far  as  appears  from  any  allegatinoia 
the  complaint,  they  have  no  longer  the  slightest  interest  in  it* 
and  the  Court  will  not  do  a  vain  and  nupitory  thing.  If  the 
plaintiffs  had  alleged  and  proven  some  right  they  could  assert 
by,  or  a  benefit  they  could  derive  from,  the  deed  they  seek  to 
have  re-executed,  it  might  be  otherwise. 

The  purpose  of  this  action  is  not  to  attack  the  judgmeotw 
the  Special  Proceeding  for  fraud.  Fraud  is  neither  alleged  dot 
proven. 

So  that,  as  the  plaintiffs  refused  to  act  upon  the  suggestion  of 
the  Court,  it  ought  to  have  given  judgment  dismissing  the  pluB* 
tiffs  action,  without  prejudice  to  their  right  to  move  tosetasi* 
the  judgment  in  the  special  proceeding,  and  if  that  shall  be 
done,  then  to  take  steps  to  have  the  lost  deed  reexecuted,  and  ^ 
assert  any  right  they  might  have  by  virtue  of  it. 
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There  is  error.     Let  this  opiniou  be  certified  to  the  Superior 
Court  aocordiog  to  law.     It  is  so  ordered. 

Error.  Reversed. 


JOHN  ATKINS  v.  S.  W.  WITHERS  and  wife. 

Fraud  and   Uvdue  Influence — Confidential  Relations, 

1.  There  is  a  clear  distinction  between  transactions  between  persons  standing  In 
fiduciary  relations  to  each  other,  and  those  between  persons  bearing  no  such 
relation.  In  the  first  case,  the  law  presumes  fraud,  and  the  burden  is  on  the 
party  denying  it  to  rebut  it.  In  the  other  case,  he  who  alleges  fraud  must 
prove  it. 

%  The  presumption  of  fraud  in  dealings  between  persons  standing  in  fiduciary 
relations  arises,  not  because  the  Court  can  see  that  there  is,  but  because  there 
may  be  fraud. 

^.  The  fiduciary  relations  from  which  the  law  presumes  fraud  are,  executors  and 
administrators,  guardian  and  ward,  trustee  and  ctatui  que  trust j  principal  and 
agent,  mortgagor  and  mortgagee,  brokers,  factors,  <fec.,  attorney  and  client, 
and  husband  and  wife. 

4.  The  relations  subsisting  between  parties  who  have  agreed  to  marry  are  not  such 
ae  to  raise  a  presumption  of  fraud  in  dealings  between  them. 

Civil  action,  tried  before  Avery,  Judge,  and  a  jury,  at  Spring 
Terra,  1886,  of  the  Superior  Court  of  Harnett  county. 

This  action  was  upou  a  bond  for  payment  of  a  sum  of  money, 
made  by  the  feme  defendant,  then  Virginia  McNeill,  since  mar- 
ried to  S.  W.  Withers,  of  the  following  tenor: 

1259.77. 

One  day  after  date,  I  nromise  to  pay  Dr.  J.  W.  Atkins,  or 
order,  two  hundred  and  fifty-nine  ^2^  dollars,  for  value  received 
for  the  purchase  money  for  a  tract  of  land,  known  as  the  West 
land,  for  a  full  description,  see  deed  made  from  said  Atkins  to 
tne,  the  above  amount  to  bear  interest  from  date  of  deed,  23d 
February,  1876. 

This  the  22d  February,  1878. 

(Signed)        Virginia  McNeill,     [Seal], 

Witness:  H.  C.  McNeill. 


^ 
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Ti\e  execution  of  the  bond  was  not  denied — the  defence  relied 
on  was,  that  the  execution  was  procure<l  through  fraud  and  uodoe 
influence  exercijsed  by  plaintiff  over  the  feme  defendant. 

Issues  were  framed  and  passed  upon  by  the  jury,  which,  with 
the  responses  thereto,  were  as  follows: 

1st.  Is  the  land  described  in  the  bond  sued  un  as  the  ''West 
land,"  the  same  as  the  land  described  in  the  deed  executed  bv 
John  West  to  Neill  McNeill  on  the  8th  day  of  August,  1828? 

Answer — Yes. 

2ii.  Was  the  execution  of  the  bond  sued  on  proeuretl  by  fmod 
or  undue  influence  on  the  part  of  the  plaintiff? 

Answer — No. 

After  reading  the  bond  in  evidence,  with  the  credit  endorsed 
of  $20.24  on  9th  of  June,  1880,  the  plaintiff  next  read  in  evi- 
dence, for  the  purpose  of  establishing  the  consideration,  a  deed 
from  himself  to  the  feme  dt;fendant,  then  Virginia  McNeill,  for 
148  acres  of  land  in  Harnett  county,  dated  23d  February,  1876» 
the  consideration  expressed  being  $259.77.  And  for  the  par- 
pose  of  identification  of  the  land  as  the  "  West  land,"  be  read  ia 
evidence  a  deed  for  148  acres  of  land  in  Harnett  county  (tbea 
Cuml)erland),  dated  8th  August,  1828,  made  by  John  West  t» 
Neill  McNeill,  the  father  of  A.  S.  McNeill,  also  a  deed  fivm  A. 
S.  McNeill,  father  of  fenie  defendant  Virginia,  to  plaintiff  Dr. 
J.  W^  Atkins,  dated  lOrh  February,  1876,  for  this  ^arae  laod, 
the  wife  of  A.  S.  McNeill  joining  in  the  conveyance — ^all  proved 
and  registered. 

It  was  in  evidence,  that  this  land  fell  to  A.  S.  McNeill  in  tkf 
division  of  his  deceased  father's  estate,  that  it  was  kuowa  as  the 
**  West  land,"  and  was  in  his  possession  when  he  and  his  wife 
made  the  deed  to  plaintiff,  and  was  then  worth  $450. 

The  plaintiff  alst)  read  in  evidence  two  j pigments  in  hisfavtify 
in  a  justice's  cyurt,  against  A.  S.  McNeill,  and  docketed  io  tbe 
Superior  Courf  of  Harnett,  as  follows: 

(1.)  One  judgment  for  $88.77,  with  interest  from  1st  Febra- 
ary,  1876. 
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(2.)  One  judgment  for  $171.00,  with  interest  from  1st  Feb- 
ruary, 1876. 

-^gKr^atJiig  1259.77. 

To  8ucli  judgment  was  appended  a  memuraudum  on  the 
Doiket,  "Satisfied  by  dee«l  to  West  land." 

(Signet!)  J.  W.  Atkins. 

Mi's.  M.  V.  McMeill  testified:  That  she  was  the  widow  and 
adiuioistratrix  of  A.  S.  McNeill,  who  died  in  Septerabr,  1876, 
aud  that  she  found  this  original  bond  among  his  valuable  papers 
after  his  death.  That  Dr.  Atkins  inquired  if  she  had  found 
such  a  note,  and  asked  to  see  it.  That  she  got  it,  and  handed  it 
to  him,  and  he  put  it  in  his  pocket.  She  inquired  of  him  what 
he  intended  to  with  it.  He  said  he  would  arrange  the  nt)te,  so 
as  it  would  give  her  no  further  trouble.  That  she  looked  upon 
plaintiff  as  her  very  best  friend.  That  he  advised  her  husband 
about  his  business  during  his  last  illness,  and  advised  her  about 
her  business  after  her  husband's  death,  and  about  her  business  as 
administratrix.  That  she  got  the  note  back  from  Dr.  Atkins 
again  afterwards.  Did  not  remember  at  what  time.  Witness 
had  seen  the  note  sue<l  on  before.  Made  the  payment  cre<lited 
on  the  note.  Defendant  Virginia  did  not  direct  her  to  make 
the  |)ayment. 

Mrs.  Virginia  Withers  testified :  That  she  is  one  of  the  de- 
fendants. Was  Virginia  McNeill.  That  she  and  her  father,  A. 
S.  McNeill,  signed  the  note  read  in  evidence  by  defendant.  That 
she  did  so  under  his  instructions,  in  February,  1876,  and  had 
out  seen  it  again  until  to-day.  That  she  also  signed  the  note  in 
suit.  Her  brother,  H.  C.  McNeill,  brought  it  to  her  in  John- 
ston county.  That  she  got  the  deed  from  Dr.  Atkins  to  herself 
when  she  signed  the  original  note,  and  received  no  consideration 
for  giving  the  second  note. 

H.  C.  McNeill  testifie<l :  That  he  had  seen  the  note  in  suit 
before.  That  he  received  it  from  plaintiif,  unsigned,  upon  occa- 
sion of  a  visit  to  Johnson  county,  where  his  sister  was  keeping 
school.     Dr.  Atkins  told  him  tt»  take  it  down  to  her,  and  get  her 
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to  sigu  it,  and  it  would  relieve  my  father's  estate  from  the  note 
he  had  signed.  I  did  so,  and  returned  the  note  to  him,  siguedbr 
her.  Dr.  Atkins  stated  that  in  conse<)uence  of  some  debt  father 
owed  him,  that  father  had  made  him  a  deed.  Albo,  that  he  never 
expected  to  push  Virginia  for  the  note.  That  father's  e^tate wis 
threatened  with  a  great  many  suits.  That  she  had  better  make 
a  new  note,  making  the  land  responsible,  and  leave  his  name  off, 
and  he,  Dr.  Atkins,  would  hold  the  land  for  her  benefit  The 
plaintiff  looked  upon  us  as  almost  one  of  the  family — ^andwas 
so  regarded  by  the  family — was  second  cousin  on  both  sides, aod 
our  family  physician,  and  a  suitor  of  Virginia. 

Mrs.  Virginia  Withers,  recalled  by  the  defendant,  testifijd. 
That  she  signed  the  note  in  suit,  because  her  brother,  H.  C.  M^ 
Neill,  told  her  if  she  signed  it,  it  w<»uld  relieve  her  father's  estate 
from  liability  on  a  note  signed  by  him.  Witness  was  not  then 
married.  Was  born  in  Aagust,  1856.  Was  of  age  when  >lie 
signed  the  last  note,  but  was  not  of  age  when  she  signed  tfat  first 
note.  Was  on  kind  terms  with  plaintiff — their  relations  were 
of  the  most  pleasant  and  confidential  kind.  She  thought  he  was 
undertaking  as  a  friend  to  secure  the  land  for  her. 

On  cross  examination,  the  witness  testified  : 

"I  own  the  land  and  rent  it  out,  it  has  been  in  the  famiija 
long  time.  Dr.  Atkins  never  took  possession.  I  took  possessi(« 
at  ray  father's  death,  in  September,  1876.  I  have  never  paid 
any  money  for  this  land.  The  deed  to  me  was  made  in  Februa- 
ry, 1876.  1  did  not  ask  my  mother  to  make  the  payment  ouilie 
note  in  suit.  I  did  not  pay  the  taxes  on  the  land  until  the  last 
few  years.  The  plaintiff  never  mentioned  the  note  to  oie  Imt 
once.  My  mother  had  written  to  me  that  she  had  made  the  pay- 
ment. The  plaintiff  wrote  afterwanis,  and  I  replied  that  1  l«ad 
heard  of  the  payment,  and  have  promised  to  pay.  I  thought 
then  that  T  owed  the  money — I  know  I  had  signed  the  note— I 
had  heard  .that  the  plaintiff  was  insisting  that  the  land  was 
bound  for  the  note,  and  therefore  I  agreed  to  |>ay. 


J 
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Exception  1st.  The  plaintiff  then  oiTered  himself  as  a  witness 
in  his  own  behalf,  and  proposed  to  show  by  his  own  testimony, 
what  occuri'ed  between  A.  S.  McNeill,  father  of  the  feme  de- 
fendant Virginia,  and  dead  at  the  time  of  the  trial,  and  the  wit- 
ness, in  reference  to  tne  original  bond,  read  in  evidence  by  the 
defendants.  To  the  proposed  evidence  the  defendants  objected, 
as  incompetent  nnder  §590  of  The  Oxle. 

The  plaintiff  urged  its  reception  on  the  ground  that  the 
defendant,  Virginia,  had  been  allowed  to  testify,  without  objec- 
tion, as  to  what  her  father  said,  when  tshe  signed  the  original 
bond  with  him  at  his  request,  and  had  thus  (»pened  the  door  to 
plaintiff's  evidence,  if  otherwise  incompetent  by  reason  of  death 
of  A.  S,  McNeill,  under  section  590  of  The  Code;  that  said 
section  was  not  applical>le,  inasmuch  as  the  estate  of  A.  S.  Mc- 
Neill was  not  concerned  in  this  litigation,  the  defendant  not 
claiming  under  him  as  heir,  devisee,  administrator  or  assignee. 
Besides,  fraud  was  imputed  to  the  plaintiff,  and  he  was  entitled 
to  make  explanations,  and  also,  because  Mrs.  McNeill,  the 
administratrix,  had  been  examined  and  testified,  as  before  stated, 
for  defendants. 

Objection  of  defendants  was  overruled  by  the  C(»urt,  and  the 
defendants  excepted. 

The  plaintiff  then  testified:  A.  S.  McNeill  was  in  debt  to  me 
for  borrowed  money  and  medical  attention.  He  told  me  that  he 
wanted  to  pay  off  his  debts.  That  he  owed  witness  and  had  no 
money  to  pay  him.  Wanted  to  pay  him  in  land.  I  said  I  did 
not  want  any  land.  He  told  me  to  take  judgment  against  him 
in  Justice's  Court.  A  few  days  afterwsrds,  witness  obtained 
judgments  and  had  them  docketed!  in  Superior  Court.  After- 
wards, A.  S.  McNeill  told  witness  that  he  would  give  him  a 
conveyance  to  the  '*We8t  land"  to  satisfy  these  judgments. 
Wituefts  agreed  to  take  the  land,  but  told  McNeill  that  the  land 
was  worth  more  perhaps  than  the  debt,  but  that  he  did  not  want 
it.  McNeill  executed  a  deed  to  witness,  (the  deed  read  in  evi- 
dence by  the  plaintifif),  and  witness  entered  "  satisfaction  "  of  the 
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juilgnjents  on  record,  being  the  same  read  in  evidence  by  the 
plaintiif.  Witness  told  McNeill's  daughter,  Virginia,  the  defen- 
dant, that  the  land  might  be  a  home  for  her.  She  was  theti  liv- 
ing with  her  father.  He  had  previously  told  McNeill  that  aoy 
of  his  children  might  have  it.  She  said  she  would  see  her  father. 
They  gave  witness  a  bond.  Witness  had  told  her  if  she  would 
give  a  bond,  he  would  not  ask  for  the  money  till  she  was  mar- 
ried. Witness  declined  to  take  the  bond  in  the  form  it  vm 
given,  remarking  that  he  wanted  it  to  express  on  its  face,  that  it 
was  given  for  this  land,  otherwise  he  would  be  in  the  same  con- 
dition as  before.  I  never  gave  up  any  debt.  I  got  theorigioal 
note  or  bond  from  Mrs.  M.  V.  McNeill,  and  returned  it  by  her 
son.  A.  S.  McNeill  was  in  straightened  circumstances,  and  I 
was  willing  to  release  docketed  judgments  for  simple  uote  of 
hand.  The  note  in  suit  has  never  l>een  paid,  the  only  money 
received  is  credited.  I  never  heard  of  any  allegation  of  fraud 
until  this  suit.  There  has  never  been  any  offer  to  return  to  me 
the  land.  I  never  told  H.  C.  McNeill  that  I  never  intended  to 
collect  this  note. 

There  was  evidence  offered  by  the  defendant  tending  to  |irove 
that  the  land  was  worth  considerably  more  than  the  amoatit »( 
the  bond  ;  that  A.  S.  McNeill  was,  at  the  timeof  the  transacti<rii, 
in  straightened  circumstances;  that  the  plaititiff  was  doably 
related  to  the  defendant  Virginia,  and  was  engageil  to  be  mar- 
ried to  her  at  the  lime  of  signing  the  bond  ;  that  the  plaintiff 
was  the  medical  attendant  upon  A.  S.  McNeill  during  his  last 
illness,  which  was  protracted,  and  covered  the  time  of  thetraiM^ 
action  ;  was  his  intimate  friend  and  « mi  pan  ion,  and  wastlieooo- 
fidential  friend  and  adviser  of  himself  and  family ;  that  the 
defendant  Virginia  had  been  in  possessitm  of  the  land,  withoat 
interruption,  since  her  father's  death,  and  that  the  plaintiff  had 
never  been  in  possession. 

The  defendant  asked  his  Honor  f«ir  the  following  special 
instructions: 
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1st.  That  if  the  jury  shall  believe  that  the  plaiiitiflF  was  the 
confidential  friend  and  adviser  of  the  family,  including  the  feme 
defendant,  that  then  any  advantage  taken  of  tiie  defendant  in 
any  busines-s  transaction  between  the  plaintiff  and  defendant, 
wnuld  constitute  fraud. 

2nd.  That  if  the  relationship  of  confidential  friend  and  adviser 
is  established  to  the  satisfaction  of  the  jury,  then  the  burden  of 
proof  is  on  the  plaintiff  to  show  that  the  transactions  are  fair, 
and  that  no  advantage  was  taken  of  the  feme  defendant. 

3rd.  That  if  the  note  sued  on  was  obtained  by  the  represen- 
tation on  the  part  of  the  plaintiff,  that  the  same  was  for  the 
benefit  of  the  feme  defendant,  and  the  same  was  not  true,  then 
the  transaction  would  be  fraudulent. 

These  instructions  his  Honor  declined  to  give.  Defendants 
excepted. 

On  the  issue  of  fraud,  the  Court  charged  the  jury  as  follows : 

The  execution  of  the  note  sued  on  is  admitted,  and  nothing 
mure  appearing,  the  plaintiff  would  be  entitled  to  recover. 

The  defendants  allege,  however,  that  the  execution  of  the  note 
under  seal,  or  bond  sued  on,  was  procured  by  fraud,  or  undue 
influen<«,  on  the  part  of  the  plaintiff.  The  burden  is  upon  the 
defendants  to  show,  to  the  satisfaction  of  the  jury,  that  the  exe- 
cution of  the  bond  was  so  procured. 

If  the  bond  executed  by  A.  S.  McNeill  and  Virginia  McNeill, 
was  found  among  the  papers  of  A.  S.  McNeill  after  his  death, 
the  fact  that  it  was  in  his  possession,  would  have  raised  a  pre- 
sumption that  it  was  satisfied,  but  such  presumption  could  be 
rebutted  by  evidence  showing  that  it  was  not  in  fact  paid  or 
released. 

If  A.  S.  McNeill  had  paid  and  discharged  said  bond,  or  if  the 
plaintiff  had  surrendered  said  bond  to  him,  and  agretd  with  him 
to  release  the  obligors  from  payment,  and  the  defen<laut  Virgin- 
ia, by  reason  of  her  confidence  in  the  plaintiff  as  her  general 
adviser,  or  affianced  lover,  was  induced  by  false  representations 
made  by   plaintiff,  (in  person   or  through   his   agent),  to  believe 
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that  by  executing  the  bond  sued  on,  she  would  relieve  her  fath- 
er's estate  from  embarrassment,  then  the  jury  would  respond  to 
the  second  issue  in  the  affirmative. 

The  fact  that  the  plaintiff  was  the  confidential  friend  of  de- 
fendant Virginia,  or  sometimes  her  adviser,  or  that  there  was  an 
engagement  to  marry  subsisting  between  them,  were  circum- 
stances that  the  jury  might  consider  in  determining  whether  the 
execution  of  the  bond  sued  on  was  procured  by  undue  influence 
or  fraud. 

Unless  plaintiff  has  been  shown  to  be  her  general  agent,  the 
law  would  not  presume  that  there  was  fraud  or  undue  influence. 

If  the  original  bond  was  not  satisfied  by  payment  or  surren- 
der, but  entrusted  to  A.  S.  McNeill,  with  an  understanding  that 
it  was  still  due,  and  the  bond  sued  on  was  given  in  lieu  of  it,  the 
jury  would  respond  to  the  second  issue  in  the  negative. 

Defendants  excepted. 

There  was  a  verdict  for  the  plaintiff  upon  both  issues.  A  rule 
for  a  new  trial  was  asked  for  on  following  grounds : 

1st.  Because  his  Honor  allowed  the  plaintiff  to  testify,  after 
objection,  to  transactions  and  communications  between  himself 
and  A.  S.  McNeill. 

2nd.  Because  his  Honor  refused  the  special  instructions  asked 
for  defendants. 

3rd.  Because  his  Honor  failed  to  charge  the  jury  that  the  ori- 
ginal bond,  having  been  signed  when  the  defendant  Virginia  was 
under  age,  was  voidable,  and  the  defendant  was  not  bound  on 
the  same  after  she  attained  her  majority  ;  that  the  po^sessioD  of 
the  land  not  liaving  been  changed,  the  price  for  the  same  being 
grossly  inadequte,  the  near  relationship  of  the  parties,  were  eaii 
and  all  badges  of  fraud. 

4th.  Because  his  Honor's  charge  was  t^  general  in  terms, and 
did  not  direc^t  the  jury  with  sufficient  particularity  as  to  the  facts 
of  the  case. 

There  is  a  judgment  on  the  verdict  in  favor  of  the  plaintiff, 
from  which  the  defendant  appealed. 
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Mr.  J,  H,  Flemmivg,  for  the  plaiDtiff, 
Mr,  Geo.  V.  Strongy  for  the  defendants. 

Ashe,  J.  (after  stating  the  facts).  The  defendant  having 
abandoned  his  first  exception,  which  was  assigned  as  a  ground 
for  a  new  trial,  we  will  consider  the  other  grounds  assigned  in 
the  order  in  which  they  were  taken. 

The  first  in  order  was,  that  His  Honor  refused  tlie  iuKtructions 
asked,  the  first  and  second  of  which  were,  that  if  the  jury  should 
believe  that  the  plaintiif  was  the  confidential  friend  and  adviser 
of  the  family,  including  the  fenie  defendant,  that  any  advantage 
taken  of  the  defendant  in  anv  business  transaction  between  the 
plaintiff  and  defendant,  would  constitute  fraud;  and  secondly, 
if  any  such  confidential  relationship  should  be  established,  the 
burden  of  showing  that  the  transaction  was  fair,  and  no  advan- 
tage was  taken,  is  on  the  plaintiff. 

His  Honor  properly  refused  to  give  the  instructions  as 
prayed.  He  instructed  the  jury,  that  the  execution  of  the  note 
sued  on  being  admitted,  and  the  defence  relied  upon  being  fraud 
and  undue  influence,  exercisod  in  procuring  its  execution,  the 
burden  was  upon  the  defendant  to  show  to  the  satisfaction  of  the 
jury,  that  its  execution  was  so  procured.  The  proposition  con- 
tained in  the  instructions  asked  by  the  defendants  was,  that  if 
such  a  relationship  as  that  alleged  should  be  proved  to  have 
existed,  and  any  undue  influence  was  used  by  the  plaintiff  to 
obtain  it,  then  the  bond  was  void  in  law,  but  his  Honor  denies 
the  proposition,  and  charged  that  it  was  a  question  for  the  jury 
to  determine  and  the  ontia  was  on  the  defendant. 

There  is  a  well  marked  distinction  in  transactions  between 
persons  standing  in  fiduciary  relations  to  each  other,  and  those 
between  persons  who  do  not  bear  such  relations.  In  the  one 
case,  the  law  presumes  the  fraud,  and  the  Court  pronounces  the 
transaction  void,  as  a  legal  question,  unless  the  presumption  is 
rebutted,  and  in  that  case  the  onus  is  upon  him  who  alleges  the 
fraud  of  the  transaction.     In  the  other  (^ase,  it  is  a  question  of 
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fact  for  the  jury,  and  the  onus  is  upon  him  who  alleges  the  fraod 
or  undue  influence.  This  distinction  is  clearly  recognized  inrbe 
case  of  Hugueiiin  v.  Basely^  2  White  and  Tudor  L.  cases  Eq., 
406  and  notes. 

The  cases  in  which  the  law  will  presume  fraud,  arising  from 
the  confidential  relations  of  the  parties  to  a  contract,  are,  execu- 
tors and  administrators,  guardian  and  ward,  trustees  and  offlfai 
qae  trusty  principal  and  agent,  brokers,  factors,  &c.,  mortgagor 
and  mortgagee,  attorneys  and  clients,  and  to  those  have  hfeo 
added,  we  think  very  appropriately,  husband  and  wife.  The 
rule  is  founded  on  the  special  facilities  which,  in  such  relatioo, 
the  party  in  the  superior  position  has  of  committing  a  fraud 
up(m  him  in  rhe  inferior  situation,  and  the  law  kioking  to  the 
frailty  of  human  nature,  requires  the  party  in  the  superior  ?itQ- 
ation,  to  show  thas  his  action  has  been  fair,  honest  and  h(moral»le, 
not  so  much  because  he  has  c^ommitted  a  fraud,  but  that  he  may 
have  done  so.  Bijjelow  on  Frauds,  ch.  5;  Baily  on  Onus  Pro- 
band i,  324.  The  class  of  cases  here  mentioned  are  the  onlv  ruses 
in  which  the  Courts  have  assumed  to  declare  void,  a  aintract 
arising  out  of  the  confidential  relations  of  the  parties. 

But  the  learned  counsel  for  the  defendant  insists,  that  there 
should  be  added  to  these  classes,  the  relation  subsisting  between 
a  lover  and  his  affianced,  and  has  permitted  his  wonted  zsal,  m 
behalf  of  his  client,  to  lead  him  to  the  unchivalrous  conclusion 
that,  in  that  relation,  the  man  holds  the  superior  position, 
and  the  affianced  is  so  much  under  his  influence,  that  the 
law  looks  with  suspicion  upon  any  contract  made  between 
them,  and  will  throw  the  burden  of  showing  its  fainies 
upon  him.  We  know  of  no  such  prtnciple  of  law,  and  the 
counsel  has  failed  to  furnish  us  with  any  authority  to  support 
his  position.  Fraud  in  such  a  contract,  like  all  others  not  fell- 
ing within  one  of  the  above-mentioned  clauses,  where  nndne 
influence  is  alleged,  presents  a  question  of  fact  for  the  jnnr,  m 
the  onus  is  on  the  plaintiff:  It  is  not  in  the  province  nf  the 
Court  to  pronounce  it  fraudulent,  as  insisted  by  the  defendant^ 
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in  the  second  and  third  instrnctions  asked.  There  was,  there- 
fore, no  error  in  the  Court's  refusing  to  give  the  instructions,  and 
submitting  the  question  of  undue  influence  to  the  jury. 

The  defendant  offered  some  evidence  tending  to  show  the  exer- 
cise of  uDfiue  influence  on  the  part  of  the  plaintiff^,  growing  out 
of  his  being  the  friend  and  adviser  of  the  family,  and  the  deli- 
cate relations  in  which  he  stood  to  the  feme  defendant,  but  the 
plaintiff,  on  the  other  hand,  offered  his  own  testimony,  which,  if 
believed,  the  transaction  was  shown  to  be  fair  and  honorable,  and 
the  jury  gave  credence  to  his  testimony,  and  rendered  a  verdict 
in  his  behalf.     That  was  conclusive  upon  that  point. 

The  third  instruction  asked,  was,  that  if  the  note  sued  on  was 
obtained  by  the  plaintiff  upon  false  representation  to  the  defend- 
ant, that  the  same  was  for  her  benefit^  it  was  void. 

Upon  the  facts  of  the  case,  his  Honor  could  not  have  given 
this  instruction,  for  it  was  a  transaction  which  has  certainly 
enured  to  her  benefit.  The  deed  for  the  land,  which  is  the  con- 
sideration of  the  bond,  was  executed  by  the  plaintiff  to  the  feme 
defendant,  on  the  23d  of  February,  1876,  and  she  has  had  the 
possession  of  it  ever  since,  without  paying  anything  for  it,  except 
a  small  sura  paid  by  her  mother,  and  the  land,  which  was  worth 
at  the  time  of  the  conveyance  $460,  was  sold  to  her  for  the  sura 
of  1259.77,  being  the  amount  of  the  debt  due  originally  from 
her  father  to  the  plaintiff.  The  defendants  keep  the  land,  worth 
twice  the  amount  of  the  sum  agreed  to  be  paid  for  it,  and,  with- 
oat  offering  to  return  it  to  the  plaintiff*,  endeavour  to  escape  the 
payment  of  its  price,  by  charging  the  plaintiff  with  falsely  rep- 
resenting that  the  transaction  was  for  the  feme  defendant's  bene- 
fit.    The  exception  was  not  worthy  <»f  consideration. 

The  third  ground  assigned  for  a  new  trial,  was,  that  the  feme 
defendant  was  under  age  when  she  gave  the  first  bond,  and  she 
WI3  not  bound  on  the  same  when  she  attained  her  majority,  and 
the  fact  that  the  possession  of  the  land  was  not  changed,  the 
price  inadequate,  and  the  relationship  of  the  parties,  were  each 
and  all  badges  of  fraud.  There  is  not  the  shadow  of  merit  in 
this  exception^  and  the  counsel  here  did  not  press  it. 
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The  contract  made  in  defendant's  infancy  was  ratified  bvher 
givinjy  a  new  bond  and  keeping  the  land  after  she  became  of  age, 
and  it  is  the  first  time  we  have  heard  the  position  seriously  nrpi 
in  a  court  of  justice,  that  a  bargainee  could  set  up  the  iaadequacy 
of  the  price  paid  by  her  for  land  as  a  badge  of  fraud. 

There  is  no  error.  The  judgment  of  the  Superior  Court  is 
afiSrmed. 

No  error.  Affirmed. 


M.  C.  MISENHEIMER  v.  P.  A.  SIFFORD,  Admr.  et  *!&. 

Will — Charge  upon  land. 

1.  Where  a  testator  derised  land  to  one  of  bis  sons,  provided  be  sbonld  miiDtiiQ 

bis  mother  comfortably  during^  her  life,  the  support  of  the  mother  is  a  ebsrp 
upon  the  rents  and  profits  of  the  land,  and  not  a  condition,  the  non-obtem&ce 
of  which  will  defeat  the  devise. 

2.  Where,  in  such  case,  upon  the  death  of  the  devisee,  the  person  wfao  wu  to  b« 

supported  was  taken  charge  of  by  the  plaintiff,  who  received  all  the  reotsud 
profits  of  the  land  for  that  purpose ;  It  tMU  hddy  that  the  plaintiff  could  luk 
no  further  claim  on  the  land,  under  the  w^ill. 

{WelUrn*  V.  Jordan  J  83  N.  C,  371;    Oray  v.   Wett,  98  N.  C,  443,  cited  sod  »p- 
proved). 

Civil  action,  tried  before  Montgomery^  Judge^  and  a  jury, 
at  August  Term,  1886,  of  the  Superior  Court  of  Rowan  oouoty. 

Michael  Bostian  died  in  the  year  1850,  leaving  a  will,  in  the 
second  clause  of  which  he  devises  certain  of  his  real  estate  as 
follows: 

II.  **  I  wish  my  executor  to  pay  all  my  just  debts  out  of  my 
personal  estate,  and  funeral  expenses;  and  I  ^ive  and  bequeath 
to  my  son  Audren  A.  Bostian,  my  plantation  I  now  live  on,  with 
all  the  appurtenances  thereunto  belonging ;  provided  he  maiDliifi 
his  mother  during  life  comfortably,  and  shall  give  her  hoose- 
room  and  firewood,  and  all  necessaries  of  life,  during  her  lifeor 
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widowhood;  if  she  marries,  he  shall   be  free  from  the  above 
QiainteDanoe." 

The  devisee  took  possession  of  the  land,  and  supporteti  his 
mother  until  his  death  in  1869,  when  the  plaintiff  voluntarily 
removed  her  to  her  own  house,  and  has  cared  for  and  maintained 
the  said  Christina  ever  since,  and  until  her  death  in  April,  1884, 
receiving  during  the  interval,  all  the  rents  and  profits  of  the  de- 
vi,-^  land.  This  was  done  by  the  plaintiff  of  her  own  accord, 
and  not  at  the  instance  of  the  defendant  P.  A.  Sifford,  admiuis> 
trator  of  the  intestate  devisee,  A.  A.  Bostiau,  or  of  any  other 
defendant,  nor  had  the  plaintiff  made  demand  on  them  for  means 
of  supporting  the  said  Christina,  or  for  other  compensation  than 
that  derived  from  the  land.  In  the  year  1882,  the  defendant 
Harvey  Sloop,  who  had  intermarried  with  the  defendant  Char- 
lotte, the  daughter  and  only  heir-at-law  of  the  intestate  A.  A. 
Bostian,  to  whom  said  land  had  descended,  proposed  to  the  plain- 
tiff to  take  her  to  his  house  and  support  her,  which  the  plaintiff 
refused  to  accede  to,  because  she  was  unable  to  be  renirved. 

The  present  action,  under  the  amended  complaint,  is  prosecuted 
to  establish  the  plaintiff's  claim  for  compensation  for  such  main- 
tenance, in  excess  of'what  has  been  received,  and  the  amount 
thereof,  to  charge  the  land  therewith,  and  for  its  sale,  if  neces- 
sary, to  the  satisfaction  of  her  demand.  The  answer  denies  the 
claim  against  the  personal  estate  of  the  devisee,  or  as  a  charge 
upon  the  land,  and  also  sets  up  the  bar  of  the  statute  of  limita- 
tions to  its  enforcement,  for  a  longer  period  than  three  years 
before  the  institution  of  the  suit,  on  May  5th,  1884. 

The  Court  was  of  opinion,  and  so  ruled,  that  there  could  be 
no  recovery  for  the  plaintiff's  services  and  outlay,  for  a  period 
beyond  three  years;  that  for  two  of  those  years  she  could  not 
sustain  her  claim,  because  of  the  refused  offer  made  by  defwndaut 
Harvey,  to  naaintain  and  take  care  of  said  Christina;  and  fur- 
ther, that,  upon  the  averments  in  the  complaint  and  the  proofs, 
the  plaintiff's  undertaking  and  expenditure  being  voluntary  and 
ofiScious,  no  obligation  for  remuneration  had  t)een  incurred,  for 
38 
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which  the  defendants  personally  were  liable,  or  the  devi!«ied  law! 
chargeable.  In  submission  to  this  ruling,  the  plaintiff  {>iiffered 
a  non-suit,  and  appealed  to  this  Court. 

Mr.  Lee  S,  Overman,  for  the  plaintiff. 
Mr.  ThoB.  F.  Klutz  {Messrs.  Kerr  Q^aig  and  J.  M.  Clmeftt 
were  with  him  on  the  brief),  for  the  defendants. 

Smith,  C.  J.  (after  stating  the  facts).  Very  much  of  the 
argument  for  the  appellant,  in  this  Court,  was  directed  ti>  the 
construction  of  the  will  and  the  eftect  of  the  provision  for  the 
support  of  the  testator's  wife  upon  the  devised  estate.  We  do 
not  deem  it  necessary  to  pursue  this  inquiry,  since,  if  it  were  i 
defeating  condition,  it  is  not  apparent  how  this  would  enure  u? 
the  benefit  of  the  plaintiff,  if  there  were  any  one  to  enforce  ii; 
while  deeming  it  to  fix  a  chai^ge  upon  the  land,  would  be  more 
in  consonance  with  the  evident  general  purpose  of  the  testator, 
in  making  provison  for  the  support  of  his  surviving  wife.  Wd- 
Ions  V.  Jordan,  S3  N.  C,  371.  The  words  used  in  Gra^^. 
West,  93  N.  C,  442 :  "  Arey  Gray  is  to  have  her  support  out  of 
land,"  were  held  not  to  constitute  a  charge  on  the  corp^is  of  tk 
laud,  but  a  right  to  get  her  support  **out  of  the  rents  of  ii,  or 
the  use  or  occupation  thereof." 

It  affirmatively  appears,  that  the  devisee  during  his  Hfe,  met 
the  requirements  of  the  will,  in  taking  care  of  his  mother, ti«i 
the  plaintiff'  herself  received  all  the  fruits  and  product  of  tbe 
land  accruing  thereafter,  while  in  her  charge  and  at  her  exptitf^i 
so  that,  unless  the  substance  of  the  land  is  to  be  used  by  a«- 
version  into  money,  to  supply  the  inadequacy,  the  beneficial* 
has  had  the  use  of  the  land. 

Nor  is  it  ?^uggested  that  the  defendant,  Charlotte,  who  as  b«r 
of  her  father,  the  devisee,  succeeded  to  the  inheritaooe,  ew 
refused  or  neglected  to  provide  for  her  grand-mother,  as  he  had 
before  done.  The  plaintiff,  actuated  it  would  seem,  by  an  appr^ 
hension  that  she  would  not  be  as  well  taken  care  of,  and  might 
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suffer  from  inatteDtion,  took  hfer  borne,  aud  was  content  to  have 
the  profits  of  the  property  applied  to  her  maintainance,  not 
demanding  further  compensation  for  her  services  and  expenditures 
in  that  behalf.  We  see  no  ground  whatever  upon  which  the 
claim  DOW  asserted  against  the  land,  or  against  the  defeudanU^, 
can  be  sustained.  There  is  no  underlying  agreement,  expressed 
or  implied,  by  which  the  plaintiff  can,  by  doing  what  the  owner 
of  the  land  is  required  to  do,  substitute  herself  in  place  of  the 
bene6ciary,  and  enforce  her  rights  as  against  it.  Moreover  all 
the  immediate  rents  and  profits  have  been  thus  applied,  and  so 
far  as  appears,  were  sufficient  and  satisfactory  compensation  to 
the  plaintiff.  But  if  inadequate,  it  was  all  that  the  land  could 
yield,  and  is  the  full  measure  of  the  plaintiff's  claim  against  it. 

We  therefore  sustain  the  ruling  of  the  Court  and  declare  there 
•is  no  error,  aud  the  judgment  of  non-suit  must  be  affirmed. 

No  error.  Affirmed. 


ARA  BRITTAIN  v.  8.  E.  MULL  et  als. 

Clerk — Special  Proceeding — Appeal, 

1.  When  a  Special  Proceeding  comes  before  the  Clerk,  It  is  his  duty  to  transfer 

the  matter,  if  Issues  of  fact  are  joined,  to  the  civil  issue  docket,  in  order  that 
the  issues  may  be  tried  by  a  jury. 

2.  In  such  case,  when  the  issues  are  tried,  it  is  the  duty  of  the  Clerk  to  proceed  at 

once  to  act  upon  the  case,  without  waiting  for  any  order  of  the  Judge. 

-3.  So  when  certain  issues  of  fact  were  joined  in  a  special  proceeding,  which  were 
carried  to  the  civil  issue  docket  and  tried,  and  at  a  subsequent  term  the  plaintiff, 
moved  before  the  Judge  in  Term  for  an  order  affording  the  relief  demanded 
which  was  refused,  and  on  appeal  this  order  was  affirmed,  on  the  ground 
that  it  was  the  duty  of  the  Clerk  to  proceed  ;  and  when  the  certificate  went 
down,  the  Clerk  entered  a  judgment  refusing  the  relief,  on  the  ground  that 
he  could  only  act  under  an  order  of  the  Judge,  which  on  appeal  to  the  Judge, 
was  aflSrmed.  It  loaa  field  to  be  error,  as  the  Clerk  should  have  proceeded  to 
act  on  the  merits  of  the  case,  just  as  if  there  had  been  no  appeal. 

iBrUtain  v.'MtUl,  91  N.  C,  498  ;  Janet  v.  Dttem^  Ante  82,  cited  and  approved). 
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Special  Proceeding,  heard  oo  appeal  from  au  order  of  the 
Clerk,  by  MacRae^  Judge^  at  Chambers  in  MobgantonodMij 
28,  1885. 

This  is  a  Special  Proceeding,  brought  by  the  plaintiff io  the 
Superior  Court  of  Burke  county,  to  obtain  dower.  The  appel- 
lant filed  her  petition  to  that  end,  before  the  Clerk  of  theCWi 
The  defendants  answered,  raising  issues  of  fact  and  qaestionsof 
law,  and  among  other  things,  they  allege  that  the  petitioner  joined 
the  administrator  of  her  deceased  husband,  and  his  heirs-it- 
law,  in  a  special  proceeding  to  sell  the  land,  in  which  she  claimol 
dower,  to  make  assets  to  pay  debtM,  and  in  that  proceeding,  she 
had  by  express  stipulation,  "  waived"  her  right  of  dower;  had 
received  her  share  of  the  fund  raised  by  a  sale  of  the  laod^&od 
was  estopped  to  claim  dower  in  this  proceeding.  The  petitiooff 
replied,  that  at  the  time  of  the  alleged  ^'  waiver,"  and  the  judg- 
ment in  the  proceeding  referred  to,  she  was  insane,  and  incapable 
of  giving  her  assent  in  that  respect;  that  she  was  entrapped, aod 
the  judgment  was  fraudulent  and  void  as  to  her. 

At  the  Fall  Term,  1881,  of  that  court,  the  following  \sm 
were  submitted  to  the  jury,  to  which  they  responded  in  the 
affirmative: 

I.  "Did  the  plaintiff,  by  her  agreement  in  the  clerk's  ofioe» 
in  1877,  waive  her  right  of  dower  in  the  land  ?" 

II.  "  Was  such  waiver  void  by  reason  of  plaintiff's  mentii 
incapacity?" 

The  clerk  did  not  then  proceed,  as  he  ought  to  have  done,  to 
take  further  action  in  the  matter. 

But  at  a  subsequent  term,  the  petitioner  moved,  "  1st  Ti> 
strike  papers  from  the  files. 

"2nd.  To  remand  cause  to  the  probate  court. 

"3rd.  To  have  dower  assigned  the  plaintiff." 

The  Court  denied  these  motions,  and  the  petitioner  appealed  to 
this  Court.  In  that  appeal,  (BritUwi  v.  MxUl,  91  N.  C,  498,) 
this  Court  affirmed  the  order  appealed  from. 
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The  Superior  Court,  at  a  subsequent  Term,  made  simply  this 
•entry:  "Judgment  according  to  certificate  of  Supreme  Court 
Bled." 

At  a  subsequent  day,  in  vacation,  counsel  for  the  petitioner 
moved  before  the  clerk  of  the  court,  that  he  make  an  order 
directing  the  "assignmeut  of  dower  to  the  plaintiff  in  the  above 
entitled  case,  in  accordance  with  the  decision  of  the  Supreme 
Court  herein  filed." 

The  clerk  declined  to  take  any  action,  upon  the  ground  that  he 
tNiuld  not  act  in  the  matter,  as  the  Court,  (the  Judge,)  had  made 
no  order,  other  than  simply  "judgment  according  to  certificate," 
and  overruled  the  motion  for  dower.  Thereupon,  the  petitioner 
excepted  and  appealed  to  the  Judge  in  Term,  and  that  Court, 
after  reciting  that  it  was  of  opinion  that  the  clerk  had  decided 
the  motion  substantially  upon  the  merits  of  the  whole  matter, 
<(Dotwithstanding  the  clerk  had  said  and  decided  that  he  could 
not  act,  for  the  reason  stated,)  affirmed  the  order  appealed  from, 
and  the  petitioner  thereupon  appealed  to  this  Court. 

Mr.  E.  C.  Smith,  for  the  plaintiff. 

Mr.  Armisiead  Jones,  for  the  defendants. 

Merrimon,  J.  (after  stating  the  facte).  When  this  case  was 
tefope  us  by  a  former  appeal,  we  did  not  then  decide  that  the 
appellant  was,  or  was  not  entitled  to  dower  as  she  claimed  to  be. 
That  question  was  not  then  presented.  We  said  in  plain  terms, 
that  "the  issues  having  been  passed  upon  by  the  jury,  and  their 
finding  entered  of  record,  the  clerk  seeing  this,  in  the  course  of 
procedure  in  the  proceeding,  ought  to  have  taken  further  action 
in  that  behalf,  according  to  law,  without  any  special  instruction 
from  the  Court.  The  findings  of  the  jury  put  the  issues  of 
fact  out  of  his  way,  and  accepting  the  facts  in  issue  as  found  by 
the  jury,  he  should  have  taken  further  action."  Brittain  v. 
Mvll,  91  N.  C,  498. 

When,  therefore,  the  certificate  of  the  opinion  of  this  Court 
went  down  to  the  Superior  Court,  it  should  have  been  filed,  and 
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Special  Proceeding,  heard  on  appeal  from  au  order  of  the 
Clerk,  by  MacBae^  Judge,  at  Chambers  in  MoRGANTOXooMay 
28,  1 885. 

This  is  a  Special  Proceeding,  brought  by  the  plaintiff  io  the 
Superior  Court  of  Burke  county,  to  obtain  dower.  The  appel- 
lant filed  her  petition  to  that  end,  before  the  Clerk  of  the  Court 
The  defendants  answered,  raising  issues  of  fact  and  questions  of 
law,  and  among  other  things,  they  allege  that  the  petitioner  joiDiJ 
the  administrator  of  her  deceased  husband,  and  his  heirs-ai- 
law,  in  a  special  proceeding  to  sell  the  land,  in  which  she  ckimeJ 
dower,  to  make  assets  to  pay  debts,  and  in  that  proceeding,  ^e 
had  by  express  stipulation,  "  waived''  her  right  of  dower;  \ai 
received  her  share  of  the  fund  raised  by  a  sale  of  the  land^aod 
was  estopped  to  claim  dower  in  this  proceeding.  The  petitioatf 
replied,  that  at  the  time  of  the  allied  "  waiver,"  and  thejw^- 
ment  in  the  proceeding  referred  to,  she  was  insane,  audincapebk 
of  giving  her  assent  in  that  respect;  that  she  was  entrapped, sod 
the  judgment  was  fraudulent  and  void  as  to  her. 

At  the  Fall  Term,  1881,  of  that  court,  the  following  issn© 
were  submitted  to  the  jury,  to  which  they  responded  in  the 
aflBrmative: 

I.  "Did  the  plaintiff,  by  her  agreement  in  the  clerk's  office, 
in  1877,  waive  her  right  of  dower  in  the  land  ?'' 

II.  "  Was  such  waiver  void  by  reason  of  plaintiff's  !»«»' 
incapacity  ?  " 

The  clerk  did  not  then  proceed,  as  he  ought  to  have  done,  to 
take  further  action  in  the  matter. 

But  at  a  subsequent  term,  the  petitioner  moved,  "  1st  T«> 
strike  papers  from  the  files. 

"2nd.  To  remand  cause  to  the  probate  court. 

"3rd.  To  have  dower  assigned  the  plaintiff." 

The  Court  denied  these  motioBS,  and  the  petitioner  appealed  to 
this  Court.  In  that  appeal,  {BriiUwi  v.  MuU,  91  X.  C,  M) 
this  Court  affirmed  the  order  appealed  from. 
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the  judgmeDt  of  affirmance  entei*ed,  as  it  appears  was  dooe. 
The  Clerk,  acting  as  and  for  the  Court,  ought  then,  without anv 
order  of  the  Court  made  by  the  Judge,  in  or  nut  of  Term,  to 
have  proceeded  in  the  proceeding  to  take  further  action,  juslas 
if  no  appeal  to  this  Court  had  been  taken.  That  is,  he  ought  to 
have  decided  any  question  projierly  presented  by  the  pleading 
and  the  findings  of  the  jury  upon  the  issues  tried  befcire  the 
Judge  in  terra.  Among  these,  we  can  see — the  jury  having 
found  that  the  appellant  was  insane  at  the  time  the  alh^ 
"waiver"  was  given  in  the  proceeding  collateral  to  the  preseot 
one — that  he  ought  to  have  decided,  first,  whether  or  not  the 
alleged  "  waiver"  operates  as  a  bar  to  the  appellant's  right  of 
dower;  and  secondly,  could  the  "waiver"  and  judgment  in  the 
proceeding  other  than  this,  referred  to,  be  attacked  collateralk 
in  this  proceeding,  and  whether  or  not,  as  the  petitioner  was 
insane  at  the  time  the  **  waiver"  was  given,  it  and  the  judg- 
ment were  absolutely  void  as  1o  her.  He  ought  to  have  deciiy 
these,  and  perhaps  other  questions  presented,  and  either  party 
would  have  had  a  right  to  appeal  from  his  decisions  to  the  Judge 
at  Chambers,  and  the  decision  of  the  Judge,  in  that  case,  would 
have  prevailed  as  the  judgment  of  the  Court,  unless  an  appeal 
should  have  been  taken  from  his  decision  to  this  Court,  which 
might  be  done. 

The  Clerk  misapprehended  the  nature  of  his  duties.  He 
seems  to  have  thought  that  he  was  exercising  jurisdictional  fnoc- 
tions,  separate  and  distinct  from  those  of  the  Superior  Coon» 
whereas  he  was  not  called  upon  to  do  so ;  he  was  to  act  as  aod 
for  that  Court,  and  so  acting,  his  decision  would  stand  as  that  of 
the  Court,  unless  there  should  be  exc*eption  thereto  and  apptal 
taken  to  the  Judge,  as  indicated  alwve.  The  statute  make<  n 
the  duty  of  the  Clerk  "  to  hear  and  decide  all  questions  of  p«^ 
tice  and  procedure  in  this  (the  Superior)  Court,  and  all  other 
matters,  whereof  jurisdiction  is  given  to  the  Superior  Co«iit, 
unless  the  Judge  of  said  Court,  or  the  Court  at  a  regular  Term 
thereof,  be  expressly  referred  to."     The  Code,  §251.    This  pro- 
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vision  applies  to  special  proceediogs,  and  how  and  why  it  applies 
is  explained  in  Jones  v.  Desetniy  antCy  32. 

It  was  not  the  duty  of  the  Judge  in  Term,  after  the  issnes 
were  tried — there  being  no  question  of  law  to  be  decided, — to 
direct  the  Clerk  what  to  do,  or  to  make  an  order  remanding  the 
case  to  the  Clerk.  The  latter  ought  to  have  proceeded  without 
an  order,  and  heard  and  determined  the  case  upon  its  merits,  sub- 
ject to  the  right  of  appeal  tn  the  Judge.  Briitavi  v.  Mull^  supra. 

We  are  not  authorized  to  decide  the  questions  of  law  presen- 
ted hy  the  pleadings  and  the  issues  of  fact  found  by  the  jury, 
because  they  have  not  been  decided  by  the  Clerk,  acting  for  the 
Court,  and,  upon  appeal,  by  the  Judge.  They  are  not  before  us. 
If  the  Clerk  should  decide  that  the  appellant  is  estopped  by  the 
"waiver,^'  and  the  judgment  in  the  proceeding  in  which  it  was 
given,  then  it  would  seem  that  he  w^uld  dismiss  the  petition, 
unless  she  should  appeal  to  the  Judge.  If,  on  the  other  hand, 
he  should,  for  any  reason,  decide  that  she  is  not  barred,  the  "de- 
fendants in  the  proceeding  would  have  the  like  right  of  appeal. 
This,  however,  is  merely  suggestive.  It  will  be  the  duty  of  the 
Clerk,  acting  for  the  Court,  to  decide  whatever  question  may  be 
presented,  and  to  make  all  proper  orders. 

We  think  the  Court  erred  in  holding  that  the  Clerk  had  vir- 
tually decided  the  case  upon  its  merits.  It  is  true,  he  recites  a 
history  of  the  proceedings  preparatory  to  his  order  denying  the 
motion  to  have  dower  assigned,  but  he  expreasly  declined  to  act, 
and  decide  the  case  upon  its  merits,  upon  the  ground,  that  he  was 
of  opinion,  that  he  could  not  act  until  the  Judge  had  taken 
further  action  and  made  some  order.  The  order  overruling  the 
motion  is  plainly  based  upon  this  ground.  The  appellant,  ob- 
viously, has  the  right  to  have  the  questions  of  law  raised,  decided 
according  to  the  course  of  procedure  prescribed  by  the  statute. 

The  order  of  the  Court  made  in  term  must  be  reversed,  and 
the  Court  will  direct  the  Clerk  to  proceed  in  the  proceeding  ac- 
cording to  law.  To  that  end,  let  this  opinion  be  certified  to  the 
Superior  Court.     It  is  so  ordered. 

Error.  Reversed. 
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R.  S.  CALVERT  et  als.  v.  J.  S    MILLER  et  als. 

Pa  rtnersh  ip — Surviving  Partner —  Appeal, 

1.  After  Ihe  diRPolution  of  a  firm  by  the  death  of  one  of  the  partners,  it  is  tke 

duty  of  the  surviving  partner  to  settle  up  the  joint  estate  in  the  manner  mort 
conducive  to  the  interest  of  all  persons  interested. 

2.  While  a  surviving  partner  cannot  enter  into  contracts,  or  create  liabilities  Tbkk 

will  bind  the  estate  of  his  deceased  partner,  yet  he  is  not  bound  to  saeriSee 
the  interest  of  the  firm,  and  if  he  contracts  debts,  bona  Jide^  for  the  iDt^tit 
of  the  common  property,  he  may  pay  them  out  of  the  common  fnnd. 

4.  So  where  on  the  death  of  a  partner,  the  partnership  had  a  large  amooot  of 
unflnisbed  work  and  raw  material  on  hand,  which  could  only  have  been  dis- 
posed of  at  a  sacrifice  ;  It  imu  held^  that  creditors  advancin)|r  means  to  the 
survivor,  in  good  faith,  to  enable  him  to  finish  the  work,  and  use  up  tbenv 
material,  are  entitled  to  payment  out  of  the  partnership  assets. 

4.  Exceptions  which  do  not  appear  in  the  record,  will  not  be  f>assed  on  by  this 
Court. 

(EduHirda  v.  Love,  at  this  Term,  cited  and  approved). 

Civil  action,  heard  before  Montgomery,  Judge^  upon  excep- 
tions to  the  report  of  a  referee,  at  Fall  Terra,  1885,  of  the 
Superior  Court  of  Iredell  county. 

The  |)laintiffs,  claiming  to  be  creditors  of  the  partnership  firm 
of  Calvert  &  McKee,  which,  consisting  of  James  L.  Calvert  awl 
John  F.  McKee  was  formed  in  January,  1876,  and  terminated 
in  the  same  month  of  the  next  year,  by  the  death  of  the  partner 
first  named,  piosecute  their  suit  a^inst  the  defendants  S.  A. 
Sharpe  and  J.  S.  Miller,  trustees  in  several  deeds,  elated  respec- 
tively in  May,  August  and  November,  and  the  said  S.  A.  Sharpe 
and  C.  A.  Carlton,  trustees  in  a  deed  datecl  before  that  lastmen- 
tioned,  and  in  the  sjime  month,  for  an  account  and  appn)priaiMW 
of  the  joint  assets,  to  their  several  liemands.  These  deeds  were 
executed  by  ihe  surviving  partner,  the  defendant  McKee,  who 
after  the  death  of  his  associate,  continued  for  several  months  i<^ 
carry  on  the  same  business,  in  order,  as  alleged,  to  complete  the 
unfinished  work,  by  using  the  material  on  hand,  and  making  * 
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settlement  of  the  common  business,  to  the  advantage  of  all 
interested,  during  which  interval,  were  contracted  some  of  the 
debts  now  asserted  against  the  partnership  effects. 

In  pursuance  of  an  order  of  reference  to  R.  A.  McLaughlin, 
with  whom,  by  consent,  Harry  Bingham  was  afterwards  associ- 
ated, they  made  their  report  to  Spring  Term,  1885,  accompanied 
with  the  evidence  taken  in  executing  the  inquiry. 

The  plaintiffs  excepted  to  the  failure  of  the  referees  to  find 
and  state  the  facts  in  regard  to  several  of  the  claims  specified, 
inasmuch  as  the  evidence  shows  that  the  debts  were  incurred  by 
the  surviving  partner,  acting  as  such,  in  the  management  and 
settlement  of  the  partnei*ship  business,  devolved  upon  him. 

The  defendants,  other  than  McKee,  also  filed  several  excep- 
tions, of  which  the  two  firet,  are  based  upon  the  proposition  that 
the  debts  specified  in  them  were  made  after  the  dissolution,  and 
were  not  binding  upon  the  firm,  but  personal  to  the  partner  who 
contracted  them. 

The  second  exception,  embodying  those  numbered  3  and  4, 
relates  to  matters  of  fact  determined  in  the  Court  below,  with 
which  we  are  not  disposed  to  interfere,  and  which  may  be  left 
out  of  view  in  the  appeal. 

At  Fall  Term,  1885,  upon  an  order  of  re-committal  for  fur- 
ther findings  of  fact,  a  supplemental  report  was  returned,  and 
upon  consideration  thereof,  this  judgment  was  entered. 

"  It  is  ordered  and  adjudged,  that  the  exceptions  of  the  defend- 
ants Sharpe,  Miller  and  Carlton,  be  overruled,  and  that  the 
exceptions  of  the  plaintiff  be  sustained,  except  as  to  the  R.  T. 
Early  debt,  and  as  to  this  debt,  the  plaintiff's  exception  is  over- 
ruled, and  that  said  reports  be  confirmed." 

The  Court  finds,  after  a  careful  investigation,  that  the  debts  of 
R.  W.  Turbyville,  J.  E.  Col  vert,  R.  S.  Col  vert,  J.  F.  Van  Pelt, 
and  J.  W.  Paston  &  Co.,  amounting  to  $519.11,  and  also  the 
debt  of  Joseph  H.  Thompson,  were  contracted  by  John  F. 
McKee,  surviving  partner  of  the  firm  of  Col  vert  &  McKee,  after 
the  dissolntion  of  said  firm  by  the  death  of  J.  L.   Colyert,  and 
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that  the  goods  and  services  for  which  all  these  debts  were  coo- 
tract  ed,  were  used  in  the  firm  business,  as  then  carried  on  by 
said  McKee,  and  they  were  absorbed  by  and  entered  into  the 
fund  now  charg^  in  this  account,  as  assets  of  the  firm  of  OJ- 
vert  &  McKee,  and  the  Court  finds  all  the  facts  in  reference  t« 
these  debts,  the  same  as  found  by  the  referees  in  their  report, 
and  that  said  debts  are,  as  charged,  in  the  assets  of  the  firm. 
The  Court  also  finds  as  a  fact,  that  the  property  of  the  firm  of 
Col  vert  &  McKee,  and  sold  by  the  defendants,  to  be  the  stnie 
in  value  as  found  by  the  referees,  to-wit:  ^2,144.15.  It  i^ 
therefore  considered  and  adjudged  by  the  Court,  tliat  the  plain- 
tiff recover  of  the  defendants,  S.  A.  Sharpe,  J.  S.  Miller  and  C 
A.  Carlton,  the  value  of  the  property  of  the  firm  of  Colvert  & 
McKee,  as  found  by  said  referees  and  as  found  by  this  Court, 
to-wit :  two  thousand,  one  hundred  and  forty- four  dollars  avi 
fifteen  cents,  ($2,144.15),  and  that  said  sum  be  distributed  araoog 
the  several  creditors  of  the  firm  of  Colvert  &  McKee  and  J.F. 
McKee,  surviving  partner  of  said  firm,  according  to  their  respee- 
tive  amounts,  as  found  by  the  referees  in  their  report.  And 
that  the  plaintiff  recover  of  the  defendants  the  cost  of  this 
action,  to  be  taxed  by  the  Clerk  of  this  Court  against  said 
defendants,  including  fifty  dollars  to  R.  A.  McLaughlin  and 
twenty-five  dollars  to  H.  Bingham,  referees  in  this  action. 

From  the  rulings  and  judgment  of  the  Court,  the  defendants 
Miller  and  Sharpe  appeal. 

Mr,  R.  F,  AmiJieMy  for  the  plaintiffs. 
Mr.  D,  M.  FarcheSy  for  the  defendants. 

Smith,  C.  J.  (after  stating  the  facts).  The  record  shows  that 
a  single  ruling  in  law  is  brought  in  controversy,  and  that  is,  the 
right  of  those  debts  incurred  by  the  surviving  partner,  in  prose- 
cuting the  joint  business  in  order  to  an  advantageous  sett lemeot 
of  the  partnei-ship  affairs,  to  share  with  such  as  were  contracted 
in  the  life  time  of  both,  in  the  distrilmtion  of  the  partnership 
assets. 
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'^     -  '    :/ 


FEBRUARY  TERM,  1886. 


603 


Calvert  v.  Miller. 


y 


Assuming  that  the  continuance  of  the  business  was  in  good 
faith,  and  with  reasonable  grounds  for  expecting  better  results 
than  could  be  obtained!  by  a  prompt  sale  of  the  common  prop- 
erty, with  unfinished  work  and  unused  material  on  hand,  we  do 
not  think  the  defendant  was  bound  to  pursue  the  latter  course, 
with  its  apprehended  sacrifices.  A  surviving  partner  must  pro- 
ceed to  settle  up  the  joint  estate  and  business  devolving  upon 
him,  in  the  manner  deemed  most  conducive  to  the  interest  of  all. 
Any  further  operations  he  may  have,  must  be  directed  to  the 
primary  and  controlling  object  of  a  prompt  and  early  settlement 
and  disposal  of  the  funds. 

**  Although  as  to  future  dealings,"  remarks  Story,  "the part- 
nership is  terminated  by  the  death  of  one  partner,  yet  for  some 
purposes,  it  may  be  said  to  subsist,  and  the  rights,  duties,  powere 
and  authorities  of  the  survivors  remain,  so  far  as  is  necessary  to 
enable  them  to  wind  up  and  settle  the  affairs  of  the  partnership." 
^ory  Part,  §344. 

The  author  does  not  pretend  to  say  that  such  survivor  can 
enter  into  a  contract  that  shall  personally  bind  the  deceased  partner 
or  his  estate,  for  the  power  to  do  this,  ceases  with  the  dissolution, 
but  that  expenses  incidental  to  the  settlement,  and  properly 
incurred  in  making  it,  are  a  charge  upon  the  effects  of  the  firm, 
and  will  be  paid  out  of  them. 

In  the  case  of  an  executor,  who,  in  executing  the  trusts  im- 
posefl  by  the  will,  outside  of  those  that  pertain  to  the  general 
duties  of  administration,  incurs  expense,  the  payment  is  recog- 
nizpfl  as  a  proper  credit,  and  even  the  creditor  is  allowed  to 
assert  his  claim  to  the  fund  made  or  argumente<i  by  his  services, 
as  we  have  decided  in  Edwards  v.  Love,  at  this  term. 

We  have  not  adverted  to  the  point  made  in  the  appellants' 
brief,  not  eml)odied  in  the  exceptions,  as  to  the  efficacy  of  the  deeds 
made  by  the  defendant  McKee,  of  May  20th,  and  August  31st, 
to  the  defendants  Miller  and  Sharpe,  to  indemnify  them,  as  sure- 
ti^  on  his  individual  note,  executed  to  the  late  Andei-son  Mitch- 
ell, for  money  borrowed  to  put  in,  and   put  in  the  firm,  at  its 
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formation,  an  a  means  of  its  discharge,  because  that  question 
is  not  presented  in  the  case  on  appeal.  It  may  be,  that  soch 
disposal  and  use  of  the  money  by  the  firm,  would  recognize  a 
liability,  sufficient  to  warrant  an  appropriation  of  the  partner- 
ship effects  to  its  payment,  as  attempted  in  the  deed.  But  we 
forbear  all  expression  of  opinion  upon  the  point,  as  well  as  upon 
the  right  of  the  surviving  partner,  unrestrained  by  the  repre- 
sentative of  the  deceased,  to  dispose  of  the  funds,  in  payment  of 
his  personal  liabilities.  This  debt  is  omitte<l  in  the  final  judg- 
ment directing  payment  of  the  specified  debts  out  of  the  funds, 
more  than  sufficient  for  the  purpose,  but  to  this  no  specific  excep- 
tion is  taken.  Judgment  will  accordingly  be  entered  in  favcM* 
of  the  several  <Teditors,  against  the  defendant  McKee,  Miller 
and  Sharpe,  for  the  respective  sums  due  them. 

There  is  no  error  in  the  rulings  brought  up  for  review,  and 
they  are  affirmed. 

No  error.  Affirmed. 


D.  M.  RIGLER  v.  THE  CHARLOTTE,  COLUMBIA  AND  AUGUSTA  RAIL- 
ROAD COMPANY. 

Contributory  Negligence — Railway  Oromng, 

1.  Where  the  plalntifF's  nepflfgeuce  contrlbutee  to  the  iDJurj  of  which  be  con- 

plaiDS,  and  for  which  he  seeks  to  be  compensated  in  dama4i^es,  he  c^ncoc 
recover ;  and  the  same  rule  applies  when  it  is  showD  that  both  parties  mr«  in 
fault. 

2.  Where  higfhways  cross  railways,  the  law  reqaires  a  reasonable  decree  of  care 

and  diligence  in  both  the  public  and  the  corporation  in  the  use  of  the  erod- 
ing, and  negligence  in  the  corporation  will  not  excuse  a  traveller  approach- 
ing the  crossing,  from  using  that  degree  of  care  and  circumspection,  neces- 
sary to  secure  his  safety. 

3.  Where  a  traveller  is  approaching  a  railway  crossing,  with  an  unobstmctcd 

view  of  the  track  in  both  directions,  it  is  his  duty  to  look  both  way«,  and  if 
he  attempts  to  cross  in  front  of  an  advancing  train,  and  receives  injary,  hd 
cannot  recover,  and  the  failure  of  the  engineman  to  give  the  precautionarr 
signal,  when  it  does  not  contribute  to  the  accident,  does  not  impose  a  liabil- 
ity on  the  corporation. 
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4.  Altboagh  a  person  iDjured  by  a  railroad  train,  be  in  fault  to  some  extent,  yet 

he  can  recover,  if  the  injury  could  not  have  been  avoided  by  ordinary  care  on 
his  part. 

5.  Railroad  corporations  are  not  required  to  stop  their  trains,  when  a  vehicle  is 

seen  by  the  engiueman  approaching  a  crossing  in  order  to  allow  it  to  pass  the 
track  in  front  of  the  train. 

6.  Negligence  can  be  attributed  to  a  railroad  company,  only  when  it  has  notice 

of  the  emergency,  in  time,  by  the  use  of  ordinary  diligence,  the  means  being 
at  hand,  to  avoid  the  accident. 

{Fttrker  v.  The  Railroad  Co.,  86  N.  C,  221 ;  Mardy  v.  The  RaUroad  Co.,  74  N.  C, 
655;   Wilson  v.  The  Railroad  Co.,  90  N.  C,  69,  cited  and  approved). 

Civil  action,  tried  before  Shipp,  Judge,  and  a  jury,  at  Fall 
Term,  1885,  of  Mecklenburg  Superior  Court. 

The  plaintiff  alleged  in  his  complaint,  that  in  crossing  the 
railroad  of  the  defendant,  near  the  city  of  Charlotte,  in  a  wagon 
drawn  by  one  horse,  and  when  he  had  reached,  and  just  passed 
the  road,  being  retarded  by  an  unforseen  and  unavoidable  acci- 
dent, the  defendant  carelessly  and  negligently  caused  one  of  its 
locomotives,  with  one  or  more  cars  attached,  to  approach  and 
pass  rapidly  over  the  said  crossing,  at  great  speed,  and  by  reason 
of  said  negligence,  the  locomotive  and  train  ran  against  the 
plaintiff's  wagon,  breaking  it  to  pieces,  and  draging  and  injuring 
his  hoi'se,  rendering  him  useless  for  a  time,  and  permanently 
impairing  his  usefulness. 

The  defendant,  in  its  answer,  denied  that  it  carelessly  and 
negligently  caused  one  of  its  trains  of  cars,  on  the  day  specified, 
to  approach  and  pass  rapidly  over  said  cro&sing.  It  also  denied 
that  the  plaintiff,  or  his  property,  was  injured  or  damaged  through 
the  fault  or  negligence  of  the  defendant. 

And  for  a  further  defence,  it  said,  if  the  plaintiff  or  his  prop- 
erty was  injured  or  damaged  at  all,  in  the  manner  as  set  forth  in 
the  complaint,  the  plaintiff  contributed  thereto,  by  causing  his 
horse  to  back  his  wagon  upon  said  railroad  crossing,  and  thereby 
came  in  collision  with  the  detendant's  train,  which  train  was  in 
full  view  of  plaintiff,  prior  to  said  crossing. 

The  following  evidence  was  offered  before  the  jury : 
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D.  M.  Rigler,  the  plaintiff,  testified  for  liimself,  that  on  the 
16th  day  of  July,  1881,  he  was  going  to  his  farm,  about  ooe 
mile  from  the  city  of  Charlotte,  in  a  wagon  drawn  by  one  bor«, 
and  was  accompanied  by  a  colored  boy,  and  a  white  child,  hia 
nephew.  The  way  to  the  farm  was  down  Try  on  street,  then 
turning  to  the  left,  across  the  railroad  of  the  defendant,  on  a  pri- 
vate crossing,  which  had  been  used  by  himself  and  the  former 
owners  of  the  farm  to  which  he  was  going,  for  many  years. 
When  near  this  crossing,  witness  saw,  on  the  tract  towards  Char- 
lotte, at  the  mouth  of  the  cut,  and  about  three  hundred  and  fifty 
yards  distant,  an  engine  with  a  car  attached.  He  drove  across 
the  track,  the  horse  passing  over  the  track,  and  the  wagon  alsa 
The  rear  end  of  the  wagon  barely  passed  the  track,  when  th<» 
the  horse  shied  and  backed.  Witness  struck  the  horse,  and  tbe 
horse  moved  forward,  but  did  not  clear  the  track.  The  hon« 
backed  three  or  four  times,  while  witness  was  endeavoring  to 
urge  him  forward  and  off  the  track.  While  this  was  going  on, 
witness  looked  up  the  track,  and  noticed  that  the  engine  was  then 
at  Palme's  crossing,  some  three  hundred  yards  distant  in  tbe 
direction  of  Charlotte.  When  the  engine  was  near,  or  at  the 
gravel  pit,  which  is  from  170  to  180  yards  from  the  cmssing 
where  plaintiff's  horse  shied,  the  engineer  sounded  the  danger 
signal.  At  that  time  the  ho]*se  was  backing,  and  the  wagon  w^ 
on  the  track.  When  he  saw  that  the  engine  would  strike  tbe 
wagon,  the  colored  boy  jumped  from  the  wagon,  and  witness 
grasped  his  nephew  to  throw  him  from  the  wagon,  at  tbe  same 
time  jumping  from  the  wagon  himself.  Immediately,  the  engiue 
struck  the  wagon,  bi^aking  it  into  pieces,  and  dragged  the  horse 
four  or  five  yards.  The  train,  when  it  struck  the  wagon,  wa» 
running  at  the  rate  of  20  miles  an  hour,  and  the  wagon  was  car- 
ried, with  his  nephew,  on  the  pilot  of  the  engine,  124  steps  when 
the  engiue  was  stopped. 

The  track  was  straight  from  the  cut  where  he  first  saw  the 
train,  to  the  crossing  where  the  accident  occurred,  and  the  view 
on  either  side  was  unobstructed. 
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The  grade  of  the  road  from  I  he  cut  to  his  crossiug,  (where  the 
aa'ident  occurred,)  was  slightly  ascending.  He  was  from  twelve 
to  twenty  yards  from  his  crossing  when  he  first  saw  the  train, 
(at  the  mouth  of  the  cut).  He  did  not  know,  and  could  not  tell 
whether  it  was  moving  or  not.  When  his  horse  was  first  cross- 
ing, the  train  was  three  hundred  yards  distant.  The  witness 
then  testified  to  the  amount  of  his  damages,  and  the  plaintiff 
rested. 

The  defendant  introduced  as  a  witness  one  Syphron,  who  tes- 
tified that  he  was  a  locomotive  engineer,  and  had  been  engaged 
in  the  business  for  ten  or  twelve  years;  and  was  running  the 
engine  spoken  of  by  the  plaintiff  at  the  time  of  the  accident.  As 
he  came  out  of  the  cut,  he  saw  Rigler  turning  out  of  Tryon 
street,  and  noticed  that  he  was  looking  at  the  train.  When  the 
engine  got  within  fifty  yards  of  Rigler's  crossing,  witness  saw 
Rigler  stop  near  the  crossing;  noticed  that  he  whipped  his  horse* 
and  started  to  cross.  He  blew  brakes  and  reversed  the  engine. 
Rigler  got  across.  Horse  backed  and  the  accident  occurred. 
He  saw  Rigler  forty  yards  from  the  track,  near  some  bushes. 
He  stopped  between  the  bushes  and  the  track,  looked  at  the 
train,  and  then  struck  his  horse.  The  engineer  was  then  fifty 
yards  from  the  crossing.  There  were  no  air  brakes  on  the  engine. 
It  was  from  317  to  310  yards,  from  this  crossing  to  the  cut  from 
which  he  first  saw  the  plaintiff.  When  250  yards  from  the  cross- 
ing he  blew  the  brakes,  and  got  the  engine  under  tolerably  fair 
control.  When  Rigler  stopped,  he  blew  off  brakes.  When  he 
started  again,  the  engine  was  within  fifty  yards  of  the  crossing, 
and  was  reversed  then.  The  gravel  pit  is  76  or  100  yards  from 
Rigler's  crossing.  He  had  worked  in  machine  shops,  and  had 
served  as  fireman  on  an  engine  four  years,  and  considered  him- 
self competent  to  run  an  engine. 

Witness  further  testified,  that  this  was  a  pay  train,  consisting 
of  an  engine,  tender  and  coach.  The  coach  had  air  brakes  on  it, 
but  on  the  engine  there  were  no  appliances  for  working  the  air 
brakes.     This  was  a  freight  engine.     The  company  has  air  brakes 
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only  ou  its  passenger  engines.  The  train  started  from  thejtrd 
and  stopped  first  at  the  bridge,  fifteen  or  twenty  yards  from  the 
roouth  of  the  cut  spoken  of  on  the  direct  examination ;  wv 
running  ten  or  twelve  miles  an  hour  when  he  first  saw  Rigler. 
Ran  thirty  or  forty  yards  from  the  starting  point,  when  hefi^t 
blew  brakes.  Was  then  running  fifteen  or  twenty  miles  an  hour. 
The  speed  slackened  and  was  running  ten  or  twelve  miles  an 
hour  when  he  blew  brakes  off.  Rigler  was  twenty-five  or  thirty 
yards  from  the  crossing  when  he  stopped.  He  was  running  fif- 
teen miles  an  hour  when  he  struck  the  wagon.  He  could  not 
stop  the  engine  within  1.50  yards.  He  stopped  the  engine  aboai 
fifteen  yards  south  of  the  crossing,  when  the  wagon  body  fell  (nm 
the  pilot.  If  air  brakes  had  been  on  the  train,  and  in  use^be 
could  have  stopped  the  train  in  76  or  80  yards.  This  train  being 
a  pay  train,  was  claased  in  the  rules  of  the  company  as  a  passeo- 
ger  train,  and  by  those  rules,  its  maximum  rate  of  speed  was 
fixed  at  thirty-five  miles  per  hour.  That  he  was  keeping  a  giwd 
lookout  as  he  went  down  the  track. 

One  Smith,  a  witness  for  the  defendant,  testified  that  he  wk 
treasurer  of  the  defendant  Company,  and  was  on  the  train  at  the 
time  of  accident.  When  the  first  signal  was  given,  he  was  in 
the  front  part  of  the  coach,' and  when  the  second  signal  was 
given,  witness  went  to  the  door  at  the  other  end  of  the  coach, 
and  when  he  looked  out,  the  accident  had  happened.  The  train 
was  running  at  fifteen  milee  an  hour  when  he  heard  their^i 
signal ;  that  he  had  known  Syphron,  the  engineer,  and  he  had  the 
reputation  of  being  a  good  locomotive  engineer. 

The  defendant  then  introduced  one  Isaac  Goode,  who  testified 
that  he  was  brakesman  on  the  train,  and  was  at  end  of  coadi 
next  to  the  engine,  aud  put  on  and  off  brakes  when  signalled  to 
do  so ;  that  he  had  put  on  brakes  twice  and  put  off  brakes  on« 
when  the  accident  occurred.  This  was  the  evidence  for  the 
defendant. 

The  plaintiff,  introduced  in  reply,  testified  that  he  did  not 
stop  at  all  when  approaching  the   crossing;   that  the  angio^ 
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whistled  at  the  cut,  and  then  again  at  or  near  the  gravel  pit, 
when  it  sounded  the  danger  signal ;  that  he  had  measured  the 
distance,  as  before  testified  to  by  him. 

J.  M.  Kendrick,  witness  for  plaintiff,  testified  that  he  meas- 
0 red  the  distance  from  Rigler's  Crossing  to  the  point  where  the 
wagon  dropped  from  the  engine,  and  found  the  distance  to  be 
109  steps. 

Here  the  testimony  closed. 

His  Honor  intimated  that  upon  the  testimony,  plaintiff  could 
not  recover,  and  that  he  would  so  instruct  the  jury.  In  deference 
to  this  opinion,  the  plaintiff  submitted  to  a  non-suit,  and  there 
was  judgment  accordingly,  from  which  the  plaintiff  appealed. 

Mr,  Piatt  D.  Walker,  for  the  plaintiff. 

Mr.  Geo.  E.   Wilson ,  filed  a  brief  for  the  defendant. 

Ashe,  J.,  (after  stating  the  facts).  The  plaintiff  contended 
that  it  was  through  the  negligence  of  the  defendant  Company 
that  he  sustained  the  injury  complained  of,  and  the  defendant, 
on  the  other  hand,  insists  that  no  negligence  is  to  l)e  imputed  to 
it,  and  if  the  plaintiff ^s  j>roperty  was  injured,  as  alleged  in  his 
complaint,  it  was  caused  by  his  contributory  negligence,  in 
attempting  to  cross  the  road  when  he  saw  the  car  approaching. 

The  question  of  primary  importance  in  the  case  is,  did  the 
plaintiff's  negligence  contribute  to  the  injury  of  which  he  com- 
plains? If  it  did,  then  the  great  weight  of  authority  is,  that 
he  cannot  recover;  and  it  is  equally  so,  when  both  parties  are  at 
fault. 

It  is  the  duty  of  each  party  to  use  a  reasonable  degree  of  fore- 
sight, skill,  capacity,  and  actual  care  and  diligence,  to  enable 
each  to  use  the  privilege  of  crossing — but  still,  negligence  on  the 
part  of  the  railroad  company,  will  not  excuse  any  one  approach- 
ing a  crossing,  from  using  that  degree  of  care  and  circumspec- 
tion, which  is  necessary  to  secure  his  safety. 


39 


•no  IN  THE  SUIMIEME  COURT. 

KiGLEU  r.  The  Raii.R(»ad  Co. 

WIkmi  a  travrllor  is  appronchiiijj:  a  nilwav  rro^^'^itii;.  whb  ai 
iinol)stnu'te(l  view  of  tho  track  in  both  directioiis,  it  i<  liiMJin 
to  look  both  ways,  and  if  he  advances  to  the  |»«»inl  of  inuryf-  ! 
tion,  and  aitenipts  to  cro^s  in  front  of  the  a|)j)n»achinjj<':ir?.3iiii  ; 
receives  an  injnry,  such  conduct  will  constitute  netfli^Hut, »<" **  | 
t«»  preclude  him  from  reeoverinj^.  Thompson  on  XegIigfiH'e.4'1  , 
and  the  numerous  authorities  there  cited.  To  the  >nraeelit<ii' 
Pierce  on  Raih'oads,  331 — 323.  The  same  rule  has  beenadofiHl^j 
this  Court.  In  Parker  v.  R,  M.  Co,,  ^(S  N.  C,  221,  it  vv^Wl 
that,  one  crossing  a  railroad  track,  must  be  on  tht*  aleri  tnav^:'! 
injury  i'rom  trains  that  may  hapj^n  to  be  passin^r;  and  third- 
sion  of  tin*  ent^ineer  to  ^ive  the  preeauticmarv  sii:nal> '»t  tiH 
approacii  of  a  train,  when  it  in  no  way  contributed  totlii-alM 
injury,  (U)es  not  impose  a  liability  upon  the  companv— atni  is 
Manly  v.  \V.  ii-  W,  R.  R,  Company,  74  N.  C,  Ono,  the  tjI-m* 
thus  laid  down  by  Rodman,  , Indole:  *' When  the  injiirv  ari^^ 
neither  from  malice,  design,  nor  wantf)n  and  gr«»>s  ncirle'-!. '•'J' 
siinj)ly  the  neglect  of  ordinary  care,  and  the  parties  are niiiMdf 
in  fault,  the  negligence  «»f  both  being  the  imnicdiato  and  pn*5t- 
mate  cause  of  the  injury,  a  ncoverv  is  denie^l,  upon  the irni:'^'' 
that  the  injured  party  must  be  taken  to  have  hrouglit  fW  •'V'^^ 
iij)on  himself."  But  the  rule  is  subject  to  the  qn;ilifie:iti"!'. that 
tin-  injnnd  jnirty,  although  in  fault  to  some  extent,  at  th'-sm* 
time,  may  rintw  iti  standiiej'  this,  be  entitled  to  damage*"''" 
ii.imv  wlii<h  cdmM  n'>t  have  been  avoided  bv  onlinarv  wrv ''{' 
I  i-  pnrt.  "  When  the  n('Lrliu(M!<'e  of  the  defendant  i-thi^p^'^' 
male  enuse  nf  the  injury,  but  that  of  the  piMintitf 'Wily  rt^n-^- 
(.in--i>:ihg  nl  >(».ne  act  (»r  '^missi<»n,  n*»t  occnrrini;  at  th»*  tin»*' 
'njiii  V,  the  action  !<•!'  (!;ijnaers  is  maintainable."  Hnl  'n  '»' 
•  !(  Dee  in  this  case,  even  that  of  the  plaintiff  hi rns<l*.  d)***  ^^^ 
'■rii.L:  hi>  en-e  within  the  scope  of  either  of  the  qiialiti'*'"'''* 
According  to  his  testimony,  the  train  was  rnnnin;;  at  th" 'S'^ 
twentv  miles  an  hour,  and  at  that  rate  mu-.t  liave  p-at'h'd  ['♦' 
<  itf.-^-iij^  in  two  or  time  minutes  from  the  time  it  w>  ■^•' 
;ip|.roa(diing  by  the  plaintiiV,  and  yet,  with  a  train  eomi'v:  in'' • 
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view,  at  that  speed,  he  attempted  to  cross  the  traek  with  a  wagon. 
It  sf>ems  to  lis,  that  no  man  of  common  prudence  would  have 
made  the  attempt  tf)  <toss  under  such  circumstances,  hut  would 
have  madp  a  halt,  and  waited  until  the  train  had  passed.  But 
the  plaintiff'  seems  to  have  made  his  calculation  as  to  the  time  it 
would  take  the  train,  (H)ming  at  the  speed  he  describes,  to  reach 
the  crossing,  and  without  taking  into  his  calculaticm  the  abate- 
ment of  the  spee<l  by  putting  on  the  brakes,  he  made  the  atteriipt 
to  cross,  and  had  succeeded  in  doing  so,  and  would  have  been 
safe,  if  it  had  not  been  for  his  horse  backing  the  wagon  on  the 
track,  just  at  the  time  train  the  was  passing.  The  attempt  to  cross 
the  road  under  the  circumstances,  not  onlv  showed  a  want  of  due 
care  on  ihe  |»art  of  the  plaintiff,  but  reckless  conduct,  that 
amounted  to  gross  neligence;  and  although  ;.e  was  in  no  fault 
in  the  backing  of  the  horse  on  the  track,  if  he  had  not  attempted 
to  cross,  in  the  face  of  the  impending  danger,  the  accident  of  the 
backing  of  the  horse  on  the  road  would  not  have  hap])ened,  so 
we  are  of  the  o|>inion  his  contributory  negliger)ce  was  the  can>e 
of  his  injury,  and  that  being  so,  it  can  make  no  ditlerence 
wheiher  negligence  is  imputa[)le  to  the  defendant  or  not.  But 
we  think  the  defendant  com|)any  did  all  that  was  in  their  power, 
anil  all  that  could  l)e  expected  of  them  to  have  been  done  under 
the  circumstancjes,  to  prevent  the  catMstrophe. 

When  the  engineman  saw  the  plaintifi'  approaching  the  track, 
he  blew  the  brakes  on  at  the  distance  of  *25()  vards,  and  wIkii 
ni  170  yards,  he  souf»ded  the  danger  si-^nal.  When  th(»  plaintiff 
stopped,  he  blew  off  the  brakes,  and  then,  wlun  in  fifty  yai'J> 
of  t fie  crossing,  w»'  lake  it,  when  he  <i\\v  the  horse  backing,  he 
blew  on  the  brakes  again,  and  reversed  his  engine,  but  it  was  too 
late  to  str)p  thn  engine  in  so  short  a  distance. 

It  was  a  freignt  eui^ine,  and  had  no  a|)pliances  for  working 
the  air-brakes.  With  air-brakes,  he  might  have  stopped  it  within 
75  or  8<)  yards,  but  without  them,  it  could  not  be  ^topj)ed  short 
of  150.  Air-bi;akes  were  used  by  the  conipnny  on  the  passen- 
ger engines  onlv. 
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The  plaintiff  insisted  that  it  was  negligence  in  the  company. 
in  not  having  air-brakes  on  the  engine,  but  even  air-brakes  wooH 
have  been  ineffectual  to  prevent  the  collision,  for  the  necessity  of 
reversing  the  engine  the  second  time,  did  not  occur,  according  to 
the  evidence  of  the  engineman,  until  the  train  was  within  fiftr 
yards  of  the  crossing,  and  was  not  stopped  until  it  had  run  one 
hundred  and  twenty-four  steps  below  the  crossing,  as  testiOedbj 
the  plaintiff. 

The  defendant,  it  seems  to  us,  did  all  that  was  necessarrtt^ 
prevent  the  injury,  except  to  stop  the  train,  or  bring  it  to  tk? 
lowest  speed,  until  the  plaintiff  could  pass.  That  the  law  did 
not  require  him  to  do.  The  engineman  sounded  the  danger  signal 
in  full  time  for  the  plaintiff  to  take  warning — the  brakes  were 
put  on  twice  in  the  distance  of  two  hundred  and  fifty  yanlsjini 
the  speed  of  the  train,  whose  schedule  time  was  thirty-five  raife 
an  hour,  and  was  then  running  at  the  rate  of  fifteen  or  tweDlj» 
was  reduced  to  twelve  miles  an  hour  when  it  passed  thecmspin?. 
Negligence  can  only  be  attributed  to  a  company,  wheo  it  li» 
notice  of  the  peculiar  emergency,  in  time,  by  the  use  of  ordinuy 
diligence,  the  means  being  at  hand,  to  avoid  the  collision.  M- 
road  V.  Hunte7',  32  Ind.,  335,  364. 

And  in  Wilson  v.  Railroad,  90  X.  C,  69,  which  waf»  anartioo 
against  the  company  for  killing  a  mnle,  the  Judge  in  the  Supe- 
rior Court,  charged  the  jury:  "If  the  engineer  saw  the  mo'f 
that  was  killed,  a  quarter  or  half  a  mile  ahead  of  the  train, aDd 
the  mule  left  the  tracik  when  the  train  was  a  quarter  of  a  m\^ 
away,  and  the  engineer  had  reason  to  believe  that  the  mule  w^ 
no  longer  in  danger,  and  afterwards  the  mule  ran  upon  thetnck. 
in  front  of  the  engine,  then  the  defendant  was  not  guilty  ^"i 
negligence,  unless  the  engineer  could,  by  iuiing  the  appi^nai^ 
his  oommand,  have  stopjjed  the  train,  after  the  mule  had  jompw 
upon  the  track  the  second  time,  so  as  to  prevent  the  killinf* 
The  instruction  wa«  aflBrmed  by  this  Court. 

We  hold  that  there  was  no  error,  and  the  judgment  ot  tbt^ 
Superior  Court  is  affirmed. 

No  error.  Affinnw. 
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SALLIE  MORRIS  v.  AUGUSTIN  MORRIS,  et  als. 

Husband^s  Rights  in  Wife^s  Property, 

1.  Marriage,  prior  to  the  adoption  of  the  Constitution  of  1868,  conferred  on  the 
husband  the  vesUd  right  to  reduce  into  possession  and  convert  to  bis  own  use, 
the  personal  property  of  the  wife,  belonging  to  her  at  the  time  of  the  mar- 
riage. 

%  But  this  marital  right  does  not  attach  to  personal  property  acquired  by  the  wife 
after  the  Constitution  of  1868  went  into  effect,  even  in  cases  when  the  mar- 
riage took  place  before  that  time. 

3.  By  marriage  and  the  birth  of  issue  capable  of  inheriting,  the  husband  became 
tenant  by  the  courtesy  of  his  wife's  land,  and  entitled  to  the  rents  and  profits 
thereof. 

A.  This  was  not  altered  by  the  Act  of  1849.  The  Code,  ifl840— as  to  marriages 
which  took  place  after  the  Act  went  into  operation. 

^5.  When  payment  is  not  unreasonably  delayed  or  neglected  by  the  administrator 
or  executor,  and  he  hat  not  refused  to  refer  the  matter  in  controversy, 
pursuant  to  The  Code,  1^1426,  no  costs  will  be  awarded  against  him. 

{Kirkman  v.  Bank  of  Greensbw^,  77  N  C,  394 ;  Citizens'  National  Bank  v.  Ciwn, 
78  N.  C,  247 ;  HoUiday  v.  McMUlan,  79  N.  C,  315;  O'Connor  v.  Harris,  81  N. 
C,  279;  Wmiamx  v.  Lanier,  Busb.,  30;  Halford  v.  Tetherow,  2  Jones,  393; 
ChUdert  v.  Bumgamer,  8  Jones,  297 ;  McOUnery  v.  Miller,  90  N.  C,  215 ;  Oaboiyie 
V.  Midi,  91  N.  C,  203;  Houston  v.  Brown,  7  Jones,  161 ;  Long  v.  Orasber,  64  N. 
C,  431 ;  Jones  v.  Carter,  73  N.  C,  148 ;  WUson  v.  ArenU,  70  N.  C,  670 ;  Jofies  v. 
Cohen,  82  N.  C,  75 ;  State  v.  MilU,  91  N.  C,  581 ;  May  v.  Daiden,  83  N.  C,  237, 
cit€d  and  approved). 


Civil  acttion,  trie<l  before  Clnrk,  Judge,  at  August  Term, 
1885,  of  the  Superior  Court  of  Wakk  county. 

The  fact8  are  as  follows: 

The  plaiDtiif,  the  surviving  wife  of  William  Morris,  with 
"whom  she  had  intern)arried  before  the  late  civil  war,  on  his  Heath, 
in  1882,  institutetl  the  present  action  against  ihe  defendants,  his 
administrator  and  heirs-at-law.  In  her  complaint,  she  alleges 
that  her  intestate  husband,  in  his  life-time,  used  eight  hundred 
dollars  of  her  separate  estate,  in  the  purchase  of,  and  payn)ent 
for,  a  tract  of  land  of  about  two  hundred  and  fifty  acres,  situated 
in  the  county,  and  kn(»wn  as  **  Tipper's  Cross  Roads  tract,"  and 


^ 
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wrongtiilly,  in  disreganl  of"  her  rights,  Uiok  the  title  t*>  liinKlf. 
Slic  i.einaiul.s  that  the  iieirs-ut-Iaw  I)c  declared  to  h(>lda*itnK^> 
to  secme  Siiid  ain<»iint,  and  that  the  hind,  or  .so  iiimh  ot  ilsL^* 
may  oe  neeesbary,  be  sold  for  its  payment. 

The  answer,  admitting  the  j)laintit^'\s  relation  to  theinu^iatt; 
his  ownership  of  the  land;  his  death  and  intestacy;  ami  tht 
d»  seei)t  to  tlie  defendants,  otlier  tlian  the  administrator,  lii>  btir^- 
at-law,  controverts  the  allegation  on  which  the  asserted  equity  o: 
the  phiintilf  depend^.  It  fnrther  sets  up  an  estoppel,  allegiuiT 
that  since  the  intestate's  death,  the  f)laintilf,  by  due  e<mi>f  tt 
law,  in  a  proceeding  against  the  said  defendants,  has  caused  her 
dower  in  said  land,  and  in  an  acre  lot  belonging  tcj  the  ilecea>dl 
at  Oberlin,  to  be  assigned  to  her,  the  judgment  therefor  retnain- 
ing  in  force  and  unreversed. 

Upon  the  coming  in  of  the  ausw'er,  the  plaintiff  obtaind  u-ave 
and  amended  her  complaint,  therein  charging  that  tlie  iute?ttte 
rt'C^eived  of  her  separate  estate,  and  never  accounted  Inr  the  same, 
the  sum  of  eiglit  hundred  dollars,  and  demandeil  judgtneot 
therefor  against  hisadmini>trat()r.  To  the  complaint  as  atiiendtti, 
the  defendants  demurred,  upon  the  ground  of  the  improper 
joinder  of  two  distinct  and  independent  causes  of  acli«»u,  will) 
no  common  lial)ility  resting  u|)on  them.  There  was  a  hevtratwe 
ordered,  and  the  administrator,  Syme,  put  in  an  answer  i«»  tbt 
amendment  whicth  sets  out  a  cause  of  action  against  him  onij, 
in  his  repiesentative  capacity,  and  says  he  has  no  kuowlttigt, or 
information  as  to  the  facts  therein  allei]:<'d,  sufficiem  t"  tonus 
belief  of  their  truth. 

The  case  was  then  submitted  to  the  jury,  and  upon  the  trial, 
the  plaintiff \s  evidence  was  to  the  following  etl'ect: 

The  plaintiff's  mother  died  in  186(),  leaving  real  and  \ntm^^ 
estate,  to  which  the  plaintitf  thereby  be<'ame  entitled.  Thtrt* 
Nvas  issue  ol  her  marriage  with  the  intestate,  born  alive,  but  wb' 
had  afterwanls  died.  In  1874,  the  intestate  received  of  hi>  wites 
di>tribu!ivc  share  in  her  mother's  pers<»uai  estate,  i lie  ?um  «'i 
forty  dollars,  derived  irom   the  sale  of  a  cow  and  her  iucred^. 


FKIiRUARV  TI:RM,  lHS(j. 


IVutii  rli^  plaioiiffV  l.r..tik-r.  wh,.  |.ai.l  l!ur  iii^mcy.  In  the  *i.ui' 
VL'Hi',  ri.e  linxlKT  ^;ive  llie  |.l:ni.tiir  an  .>x,  wlii'li  Ikt  Imsliaml 
s.>M  (;>r  [weuty  lioliiu-s.  Hi-  iilw>  reiilw!  out  tlii.'  iiilii'riU'il  laml 
of  liis  sUter,  for  a  periud  of  tiu  swiv-rsivc  ywii-s,  i'him  187(1  ii> 
1880,  iKul  |iukl  liver  tlie  annual  ri-iit  nioiiev  to  ilie  lUrai^-il.  In 
l.'^TT,  Ik'  wik»  piiid  the  fui'tliLT  snni  of  oiic-'hiiiidiv.l  and  si'v,;ni>-- 
un.' dollars  and  ninrty  K-iits  l.y  liif  adinini^Irator  of  iI,l-  plain- 
tirt's  aioiher,  on  mrounl  of  li.i'  di.iril.ntivf  siiaiv  llu-rein.  Tl.ti 
iji(«>>ra[e,  in  1««U,  ri-t-eived,  alsii,  foriy-eiglit  dollars,  in  nu>wy, 
derived  from  lln-  sal*'  of  h'w  wift^'s  lajid.  The  "Ti|>|>er'«  Ciii^^s 
Knadr.  tract,"  was  boiiglit  in  or  aljout  the  yrar  187!l. 

The  |daiiili1f'  iiitriKJueeil  thit-e  witnisses  wh.wc  ti-^tijiiony,  ms 
[jri'-cniiiij/  the  iiu-rits  of  ilie  conirnversv,  is  set  mu  in  tin;  rcnjrd 
llm.; 

A=a  \.  Bluke,  a  vvilner^s  f.jr  (jUiintitf,  said  thu)  lio  was  present 
wlieii  an  iigreenient  was  mii.le,  in  18«0,  Ix-twwn  plaintiff  aii»i 
dd'tiitlani's  inIe^lute,  at  whk'h  time  it  wa>  a<;reeil  that  plaintiff 
should  sell  tlie  land  -.he  had  inl>erite<]  fn..n  lier  niotlier,  and  the 
prH.tetls  shuiihl  be  inve>ted  in  ii  lot  in  Oiierlin  vil]a>re,  near  Ral- 
tigb,  for  |>lainlit)'.  Witness  heard  defendant's  inie>taie  .-ay,  thai 
h>'  Ixinght  the  lot  in  Oiierlin,  and  took  lh<:  title  in  his  own  name, 
audlhat  this  was  likeallihe  hind  he  had  ;  that  alt  Ik-  had  was 
Uiught  wiih  his  wifeV  iiii>riey,  and  bflon.i;ed  to  his  wife;  that  lie 
did  not  invest  his  own  m<>ney  in  land,  and  thai  he  wa«  going  to 
have  it  lixed  so  that  she  eniil'd  hold  it  ;  that  if  he  were  ti>  die  it 
would  go  to  his  folks.  Witness  had  hi«r<l  him,  in  talking,  while 
S)ie!iking  of  the  Tip|»er's  tract  of  hind,  call  it  hi^  land,  and  iniine- 
iliately  ciirrecl  himself  and  siiy,  "  iioi  my  land,  SaltieV  land," 
referring  tu  the  plaintiff".  He  had  come  lo  Raleigh  twice  to  iiavt 
the  matter  fixed  np,  bnt  conid   not  see  his  lawyer. 

I^n.  H,  Hoysler.  witness  for  plaintiff;  said'  he  had  heai'.l  de- 
fendant's inte>tate  >iiy  on  a  dozen  .liti:  ivni  oecusinns,  th.,i  he  did 
imt  own  a  fcMU  of  land  Litn-elf;  thai  he  h.ii.sjht  the  'I'ipperV 
Crn.ss  R«,dstra<-t  with  his  wifeV  money,  lor  her;  thai  he  di.l 
not  invest  his  own  monev  in  lan.l. 
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John  McDaHe,  a  witness  for  plaiutiif,  said  that  he  had  heard 
defendant'e«  intestate  say,  on  many  occasions,  the  last  time  udIj 
three  days  before  his  death,  that  he  di<l  not  own  a  foot  of  land 
himself;  that  all  the  land  he  had,  belouge<l  to  his  wife,  and  was 
bought  with  her  money.  Witness  had  heard  defendant's  iuies- 
tate  call  the  Tipper's  Cross  Roads  tract  his  land,  and  then  cor- 
rect himself  immediately,  and  say  "Sallie's  land/' referring  to 
plaintiff.  Witness  ha<l  heaixl  defendant's  intestate  ^y,  three 
days  before  his  death,  that  he  was  going  to  make  his  will  acd 
leave  his  property  to  his  wife. 

The  defendant  ofFere<l  no  evidence,  and  demurred  to  the  plain- 
tiff's evidence,  and  his  Honor  withdrew  the  case  from  the  jurr. 

After  argument,  his  Honor  decided  that  the  plaintiff  wasonlj 
entitled  to  judgment  for  the  value  of  the  ox,  with  interest,  aod 
for  the  value  of  the  land,  with  interest  thereon  from  the  death 
of  defendant's  intestate. 

The  final  judgment  was  entered  in  form  as  follows: 

"This  action  coming  on  for  trial,  before  the  Court  and  a  jury, 
and  the  plaintiff  having  introduced  evidence,  to  which  thed^ 
fendant  demurred — and  there  being  no  proof  of  any  iiureasoDa- 
ble  delay  on  the  part  of  the  defendant  in  paying  the  amount  re- 
covered by  the  plaintiff  in  this  action : 

Hereupon,  it  is  adjudged,  that  the  plaintiff  recover  against  the 
defendant  the  sum  of  sixty-eight  dollars,  with  interest  on  |20.U0 
thereof  from  July  1st,  1874,  and  on  $48.00  thereof  from  the  1st 
day  of  December,  1882,  until  paid,  and  that  she  recover  noo^t? 
of  defendant. 

From  this  judgment  the  plaintiff  appealed. 

Mr'  J.  H,  Fleming y  for  plaintiff. 
Mr,  R.  H,  Battle^  for  defendants. 

Smith,  C.  J.  (after  stating  the  case).  We  find  no  error  in  the 
rulings  of  the  Court.  The  husband's  right  to  receive  and  appn»- 
priate  to  his  own  use,  his  wife's  distribute  share  in  her  mothers 
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estate,  was  vested,  under  the  law  then  in  force,  of  which  no  sub- 
sequent legislation  could  deprive  him,  without  his  consent.  This 
mariial  right,  does  not,  however,  attach  to  personal  property 
coming  to  the  wife,  after  the  Constitution  of  1868  went  into 
effect  notwithstanding  the  marriage  relation  was  entered  into 
before.  Kirkman  v.  Bank  of  GreeiisbarOy  77  N.  C,  394;  Citi- 
zens National  Bank  v.  Green,  78  N.  C,  247;  Holliday  v.  Mc- 
Millan,  79  N.  C,  315;   O'Connor  v.  Hariis,  81  N.  C,  279. 

In  the  case  last  cited,  it  is  held,  not  only  that  the  husband 
could  collect  and  apply  to  his  own  use  his  wife's  choses  in  action 
acquired  before  the  change  introduced  in  the  Constitution,  but 
cue  claiming  as  assignee  under  an  assignment  made  by  him  in 
1873,  could  exercise  the  same  right  for  his  own  benefit. 

It  is  equally  true,  that  the  deceased,  by  the  birth  of  i.ssue,  be- 
came tenant  by  the  curtesy  initiate,  to  a  separate  estate  for  his 
own  life,  in  his  wife's  land,  the  usufruct  or  profit  of  which,  dur- 
ing that  period,  was  absolutely  and  exclusively  his  own  property. 
This  has  not  been  questioned  in  this  State,  since  the  decision  in 
Williams  v.  Lanier,  Busb.,  30,  and  others  following  that  case, 
Halford  v.  Tetheroio,  2  Jones,  393;  Childera  v.  Bumgarnery  8 
Jones,  297;  McGlennei'y  v.  Milkr,  90  N.  C,  215;  Osborne  v. 
Mvlly  91  N.  C,  203. 

It  is  insisted  by  the  counsel  for  the  appellant,  however,  that 
the  act  of  January  29th,  1849,  (The  Code,  §1840,)  which  exempts 
from  execution  any  interest  of  the  husband  in  his  wife's  real 
estate,  and  disables  him  from  selling  or  leasing  the  san)e,  without 
her  consent,  when  the  marriage  has  taken  place  since  the  third 
Monday  of  November,  1848,  has  had  the  effect  of  destroying 
all  estates  by  the  curtesy,  and  rendering  the  wife's  real  estate 
separate  property  in  her. 

The  contrary  has  been  so  often  and  uniformly  held,  and  the 
estate  by  the  curtesy  recognized  as  subsisting  in  the  husband, 
when  the  statute  had  become  operative,  that  we  will  l)e  content 
with  a  reference  to  some  of  the  cases  most  in  point.  Houston  v. 
Broton,  7  Jo.,  161 ;  Long  v.  Grceber,  64  N.  C,  431  ;  Jones  v. 
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CarUr,  7:}  X.  C,  148  ;  Wi/on  v.  Arddz,  70  N.  C,  670;  Jv..m 
V.  (Urn,  82  N.  C,  75;  .S^//f•  v.  Miiln,  91  N.  C,  oSl. 

In  ilu!  ciisc  last  mentioned,  AsiJK,  J.,  uses  this  tordbie  ami 
clear  lant^iiatje,  in  stating  the  true  rule: 

**  If  he  was  mari*ie<l,  and  tije  land  acquired  by  Ids?  wife  Ijeluri 
the  adoption  of  the  constitution  of  18G8,  and  the  act  calkti  llh' 
*  niarriaijje  act/  he  was  a  tenant  by  liie  courtesy  initiate,  iiotwith- 
staiuiing  the  act  of  1848.  lloiidou  v.  Brown,  7  Jo.,  U>1;  ami 
if  h«*  was  the  tenant  hy  tlie  curtesy  initiate,  he  was  nei-eN-^triiy 
entitlcri  ut  the  possession,  WiLson  v.  Arenlz,  70  N.  C,  070; 
and  if  entitled  to  ihe  possession,  lie  had  a  right  to  the  jiernamy 
of  the  rents  au<l  profits,''  etc.  It  is  then  manifest,  tliat  thenioiuv 
received  i)V  tlie  intestate  from  his  wife's  diMriliutive  shart-  in 
her  mother's  personal  estate,  and  from  rents  of  her  laud,  belougtil 
to  Iiim,  and  wliatever  he  may  have  intendeii  or  said  in  refereiKt- 
to  these  fundh,  they  did  not  thereby  become  the  plain  tiff's,  awl 
his  personal  representative  cannot  l>e  held  responsible  to  lur 
demand  therefor.  It  is  otherwise  as  to  the  ox  given  her,  yiiJ 
sold  by  the  intestate,  and  a>  to  the  sum  receiveil  upon  the  sil»' 
of  her  land,  to  the  interest  of  whicli  latter  sum  only,  wa>  he 
entitled  during  life. 

The  intestate  died  in  Decenjber,  1882,  and  letters  nf  a«liiiinb- 
tratit)n  issued  on  his  estate  in  18S3,  at  what  time  is  not  >talevl, 
but  nect'hsarily  bef(»re  July  19th,  when  the  suit  wa>  ct)mraeu«vl. 
Nor  doe.^  it  appear  that  the  administrator  ever  contestwl  hi' 
intestate's  liability  for  the  sums  adjudged  to  be  due  plaiuliff 
The  cjise  is  very  like  that  of  M((y  v.  Davden,  83  X.  C,  237,an(l 
must  follow  the  ruling  tliere  made. 

There  is  no  error,  and  the  judgment  must  be  affirmwi. 
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W.  G.  NANCE  AND  WIFE  v.  THE  CAROLINA  CENTRAL  RAILROAD 

COMPANY. 

CfDriers  of  Pn:<iien(/prs — Xcf/lir/ence — Vohiribiiiory  Neglignxce — 

Demurrer — (  oniphiint. 

1.  It  is  not  contributon*  neprUfrence  per  se,  for  a  pa.^seueer  to  aligfht  from  a  tralD 

which  has  almost  come  to  a  full  Btop,  at  a  regular  passeuger  dej)ot. 

2.  It  is  uefflierence  in  a  railroad  coinpaDv,  if  its  engineman  suddeuly  and  violeutly 

moves  a  pa<:8eii*;er  train,  at  a  time  and  place  where  passengers  may  be 
expected  to  be  liretting  on  and  off  the  train,  and  tbi8  is  ro,  although  the  train 
hah  not  come  to  a  full  stop,  but  ih  very  slowly  moving. 

3.  Although  the  allegations  in  a  complaint  are  indefinite,  yet  if  it  cont4iins  facts 

sufficient  to  give  the  defendant  such  information  as  will  enable  him  to  intel- 
ligently make  hi«i  defence,  the  complaint  is  not  demurrable.  If  necessary, 
the  Court  w'ill  order  the  plaintiff  to  make  the  allegation  more  specific. 

[Lambeth  v  The  Railroa(\,  m  N.  C,  4W  ;  TurretUine  v.  The  Railroad,  92  N.  C,  (583 ; 
Manly  v.  The  Railroad,  74  N.  C,  655,  cited  and  approved). 

Civil  action,  heani  ujion  demurrer,  by  Avery^  Jucl(/e,  at 
Sprin^a:  Term,  1886,  of  the  Superior  Court  of  Cl^EVELAND 
county. 

The  romplaint  was  as  follows: 

"The  plaintiffs  complain  and  alhge: 

1.  That  the  defendant  is  a  corporation,  created,  organized  and 
doing  business,  under  the  laws  of  the  State,  under  the  name 
aforesaid,  and  at  the  time  hereinafter  named  being  such  corpo- 
ration, was  a  common  (carrier  of  passengers  for  hire,  between  the 
town  of  Shelby  in  the  county  of  Cleveland  and  a  depot  or  sta- 
tion in  said  countv  on  the  line  of  .said  road  called  Waco. 

2.  That  on  or  alxHit  the  14th  dav  of  June,  1884,  said  defen- 
dant  received  the  feme  plaintiff,  M.  M.  Nance,  into  irs  ear  for  the 
purpose  of  carrying  her  therein,  as  a  passenger  iVom  Shelby  to 
Waco  for  the  sum  of  twenty-five  cents,  \yd'n\  to  it  by  the  said 
feine  plaintiff;  and  the  said  feme  plaintiff  expressly  notified  the 
comhietor  of  the  defendant's  train,  at  the  time  of  paying  the 
fare  charged,  that  she  wished  to  stof)  and  get  off  the  train  at  said 
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depot  or  station,  Waco,  and  the  said  conductor  promisjed  and 
agreed  that  the  train  would  ire  stopped  and  she  allowed  to  get  off 
at  Waco. 

That  the  said  Waco  is  a  regular  station  or  stopping  place  for 
passengers  to  get  on  and  off  of  the  trains  of  the  defendant. 

**4.  That  on  said  day  and  while  the  said  feme  plaintiff  wist 
passenger  on  the  defendant's  train,  having  paid  the  fare  as  afore- 
said, the  whistle  of  the  defendant's  engine  sounded  the  u-miiI 
signal  for  stopping  at  Waco,  bein^r  near  thereto,  at  the  a»ial 
place,  and  the  feme  plaintiff,  relying  upon  the  custom  of  t^e 
defendant  and  the  express  promise  and  agreement  of  the  con- 
ductor of  the  train,  made  to  and  with  her  as  aforesaid,  and  after 
the  train  commenced  slacking  its  speed,  prepared  to  get  off  of 
the  train  at  Waco,  and  went  to  the  rear  of  the  car,  and  believing 
and  having  sufficient  cause  for  believing,  as  aforesaid,  that  ibe 
car  would  be  stopped  at  the  usual  place  of  stopping,  the  car  bar- 
ing already  slackened  its  speed  to  nearly  a  full  stop,  and  when  there 
was  no  real  or  apparent  danger  in  her  doing  so,  she  went  ooloo 
the  rear  platform  of  the  car  for  the  purpose  of  getting  off,  ««i 
perceiving  that  the  car  had  reached  the  usual  place  of  getting  of 
and  had  come  to  almost  a  full  stop  and  where  it  was  safe  td 
without  danger  for  her  to  do  so  if  there  had  been  no  default  or 
carelessness  on  the  part  of  the  defendant,  the  female  plaintiff 
attempted  to  step  from  the  platform  of  the  car  to  I  he  said  depot 
platform ;  but  as  she  stepped,  or  was  in  the  act  of  stepping  the 
speed  of  the  train,  in  violation  of  the  agreement  of  tbecoD(^D^ 
tor  and  the  reasonable  expectation  of  the  feme  plaintiff,  and  the 
usual  custom,  was  negligently,  carelessly,  wilfully  and  suddenly 
increased  instead  of  stopping,  and  in  fact  not  stopping  at  all,  by 
which  said  sudden,  violent,  careless  and  negligent  and  unex|>€^w 
increase  of  speed,  the  feme  plaintiff  was  violently  thrown  frvffl 
the  train  to  the  ground  and  was  thereby  seriously  and  jierma- 
nently  injured  in  her  person,  to-wit:  her  side  back  and  brea^ 
were  bruised,  her  hip  joint  was  dislocated,  the  pelvis  hoof 
broken,  her  womb  was  badly  injured,  and  she  received  other 
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iDternal  injuries,  by  reason  of  which  many  wounds  and  injuries 
she  has  become  a  permanent  invalid  or  nearly  so. 

5.  That  the  male  and  female  plaintiffs  at  the  time  of  the  said 
injuries  and  now  are  husband  and  wife. 

Wherefore  the  plaintifls  demand  judgment  against  the  defend- 
ant for  ten  thousand  dollars. 

"For  a  second  cause  of  action  the  plaintiffs  complain  and 
allege: 

1.  That  the  allegations  and  facts  stated  in  the  first,  second, 
third  and  fifth  paragraphs  of  the  first  cause  of  action  are  true, 
and  are  therein  made  part  of  the  second  cause  of  action  as 
though  specifically  stated. 

2.  That  the  defendant,  in  violation  of  its  contract  and  in  dis- 
regard of  its  usual  custom  and  duty,  refused  and  failed  to  stop 
its  train  at  Waco  a  sufiScient  time  for  the  female  plaintiff  to  get 
off  said  train,  but  carelessly,  negligently  and  wilfully  passed  by 
said  depot  or  station  without  stopping,  to  the  great  damage  of 
the  plaintiffs,  to-wit:  five  hundred  dolllars. 

"Wherefore  plaintiffs  demand  judgment  for  five  hundred  dol- 
lars." 

To  this  complaint  the  defendant  demurred  as  follows: 

**The  defendant  demurs  to  the  complaint  on  the  ground  that 
it  does  not  state  facts  sufficient  to  constitute  a  cause  of  action,  in 
that: 

"  1.  That  the  ^'omplaint  shows  upon  its  face  (article  4  of  first 
cause  of  action)  that  feme  plaintiff  was  guilty  of  contributory 
negligence  at  the  time  of  the  alleged  injury,  in  that  her  jumping 
fr(»m  defendant's  car  while  the  same  was  in  motion,  and  without 
the  instruction  so  to  do  of  defendant  or  its  a^ent,  was  the  prox- 
imate cause  of  the  alleged  injury  to  her. 

"2.  That  complaint  in  first  cause  of  action  fails  to  specify  and 
describe  the  nature  and  character  of  the  injury  complained  of 
with  sufficient  particularity. 

"3.  That  complaint  in  second  cause  of  action  is  too  vague  and 
ancertain,  also  in  that  it  does  not  allege  or  describe  the  nature  or 
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character  of  the  injury  complained  of,  nor  how  the  allejrwl  daii- 
n^^es  arose,  nor  whether  because  of  injiirv  to  the  person  i»f  tbt 
plaintiff  VV.  G.  Xance,  or  to  the  person  of  the  fenu  plaintiff, 
and  is  t/en< Tally  too  va^ue,  indefinite  and  uncertain. 

'*4.  That  no  part  of  said  complaint  described  with  sufficient 
particularity  how  or  in  what  manner  the  alleged  in jun*  or  dam- 
age occurred,  nor  the  nature  and  extent  thereof. 

"5.  That  there  is  now  another  action  pendinj;  inthi-JcuuR 
returnable  to  the  siuiie  term  gn>W'ing  out  nf  the  facts  s<t  forth  in 
the  complaint  in  this  cause." 

His  Honor  overruled  the  (hmurrer,  and  jrave  judgment  that 
the  defendant  answer,  from  wdiich  it  appealed. 

Mr.   \\\  P.  Bi/num,  for  the  plaintiffs. 
Mr,  John  Devereu^.,  Jr.,  (Messr,s.  A.  BurweU  and  P./).  Hfl/^'^ 
also  filed  a  brief,)  for  the  defendant. 

Mehrimon,  J.  For  the  purpose  of  decidingr  theqiu-stim^ot 
law  raised  by  the  den)urrer,  the  facts  alleged  in  the  mmplaint 
must  be  taken  as  true,  and  so  acce|)tin<r  them,  we  ai*e  of  opinn* 
that  the  demurrer  was  properly  overruled. 

It  was  the  obvious  duty  of  the  defendant  to  stop  its  train  it 
the  station  named,  and  permit  the  plaintiff  to  ^t  off  <aWy. 
The  usual  siirnal  for  stoppintc  there  was  given,  and  thf  si'*'*''!  *'l 
the  train  was  slackened,  pre[)aratory  to  a  sto[).  It  was  propT— 
certainly  not  negli<rent  on  her  part — at  the  signal,  t<>  prt'prei'' 
get  otf  th(*  ti'ain  promptly,  and  as  its  spe^^l  grew  slower  and  ret 
slower,  until  it  came  nearly — almost^  to  a  fall  stop,  to  irjMnir«*t 
the  car  on  its  platfcn'm,  and  step  to  the  platform  of  tht  dip"T. 'I 
the  latter  was  e()nveni<'ntly  near  f^or  this  pur[M)se,  as  it  <'*"^' 
iron  the  jilt^adinus,  it  wa^.  By  nearhj — almost — (n  a  p^^  "^y' 
is  (ueant  very  slow,  a  sliirht,  gentle,  creeping  movement — omy^- 
ccptible,  aii<l  yet  iu)t  such  as  would  jerk,  jostle,  shake, omlvam^s 
or  ean-e  an  ordinary  person  to  stagger,  stumble,  or  fall,  in  ^'^'i'- 
j)i!ig  along  in  a  car,  or  off  one  to  a  conveniently  near  j)lati"rit. 
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or  iu  the  ground,  :it  a  convenient  place.  A  person  of  ordinary 
prudence  and  strength,  conld  easily  and  safely  step  alon^  in,  and 
off,  a  car  so  moving,  without  eneounterinir  necessary  or  probable 
peril.  It  mi^ht  not  be  very  eautitnis  to  do  so,  but  surely  it 
would  not  he  such  lack  of  cjiution  and  ciire,  as  to  be  negligence, 
or  contributary  negligence,  as  contendeii  by  tl.e  appellant.  Very 
certainly,  it  would  not  l)e  negligence  pt^r  se. 

Moreover,  the  station  named  was  a  regular  stopping  |)lace,  at 
which  passengers  got  on  and  otf  the  passenger  trains  of  the 
defendant.  The  conductor  of  the  train  was  expressly  informed 
that  the  fane  plaintiff  desired  to  get  «>ff  there,  and  he  promised 
that  the  train  should  stop,  so  that  she  might  do  so.  She  had  the 
right  to  expe<'t  that  the  ccmductor  would  see  that  she  got  off 
safely.  The  train  stop,»ed  only  in  the  way  described — that  is, 
by  tromirig  nearly — almost  to  a  fall  stop,  \\\\y  such  stop?  The 
reasonable  inference  was,  that  it  was  intended  by  such  stoppage 
to  let  passengers  get  on  and  off  the  train  ;  at  least,  the  feme 
plaintiff'  might  (h*aw  such  inference.  There  was,  therefore,  at 
least  an  implied  suggestion  from  the  conductor,  that  she  could 
do  so.  She  niight  reasonably  act  upon  the  faith  of  such  sugges- 
tion. She  had  the  right  to  believe  that  she  cruild  get  off  safely 
and  pniperly,  and  as  she  had  such  right,  to  attemj)t  to  get  off  as 
she  did,  wa^  not  contributory  negligence  on  her  [>art.  Lamheth 
V.  Railroad  Co.^  66  X.  C,  494  ;  Tiirrentine  v.  lidilroad  Co,,  92 
X.  C,  6*>'S  ;  Manly  v.  Railroad  To.,  74  X.  (\,  ()55 ;  Birche.r  v. 
Riilroad  (W.,  98  X.  Y.,  28. 

The  principal  allegation  of  negligence  is,  not  that  the  train  was 
not  coinplerely  stopped,  but  that  while  the  /Vmr  plaintiff  stepped 
or  was  in  the  act  of  stepping,  from  it  to  the  depot-j)iatf()rm,  as 
she  might  reasonably  do,  the  speed  of  (he  train  w.i^  negji^vntlv, 
violentiv  and  unexpeetedlv  inen^ased,  wherebv  sh(*  was  vinlentlv 
thrown  from  the  car  to  the  ground  and  injure<l.  This  is  the 
Mihstantial  ground  of  complaint.  Such  ^udden,  violent  and 
unexpwted  movement  of  a  train,  while  pa<-sengers  are  getting 
on  and  of!  a  car,  is  negligence,  whether  the  trnin  be  eompjetelv 
stoppw^  or  creeping  along.     The  almost  uniform  and  necessiiry 
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efffKit  of  such  movement,  is  to  throw  pa&sengers  off  their  balaooe* 
and  frequently  to  loose  them  from  such  supports  a^  the?  may 
have,  and  cast  them  headlong  to  the  ground,  or  against  a  wall 
or  post.  The  defendant  was  bound  to  guard  against  such  sadden 
or  violent  movement  of  its  train,  at  the  time  and  place  indicated, 
and  as  it  did  not,  it  must  he  held  responsible  for  the  consequences. 

The  allegation  of  injury  in  the  complaint,  might  have  beeo 
more  definite  and  specific,  but  it  is  such  as  that  the  Court  can  !«e 
the  nature  of  the  injury — that  it  is  serious,  and  such  as  would 
naturally  much  endamage  the  plaintiff;  It  gives  the  defeodaDt 
such  information  as  will  enable  it  to  make  any  defence  it  may 
have.  This  is  sufficient.  A  material  allegation  so  made  is  not 
demurrable.  It  might  be,  that  the  Court  would,  on  proper 
application,  if  need  be,  require  the  allegation  to  be  made  more 
specific. 

The  second  cause  of  action  is  very  informally  alleged,  hot  we 
think  that  the  demurrer  as  to  it  cannot  be  sustained  for  the  cause 
assigned. 

Taking  the  allegations  of  paragraph  two,  in  connection  ^itl 
the  allegations  of  the  first  cause  of  action,  referrefl  to  in  para- 
graph one,  a  cause  of  action  is  informally,  in  sulistance,  stattA 
This  cause  of  action  is  not  that  the  feine  plaintiff*  sustained  phw- 
ical  injury,  but  that  the  defendant  failed  to  stop  and  lei  herg«t 
off*  the  train,  as  it  engaged  and  was  Iwund  to  do.  This  ethe 
allegation  embodied,  not  in  very  apt  words,  and  surrounded  by 
some  redundancy  in  the  allegation,  in  the  si-coud  pamjrrapkt 
aided  by  the  other  allegations  referred  to. 

That  the  allegations  of  the  second  cause  of  action  are  not  stated, 
as  required  by  the  rule  of  this  Court,  (Rule  VIII,  §2),  isD«< 
assigned  as  cause  of  demurrer.  What  effect  this  may  haw  lo 
the  further  progress  of  the  action,  unless  the  defect  shall  be  rem- 
edied, remains  to  be  seen. 

Let  this  opinion  be  certified  to  the  Superior  Court,  that  fur- 
ther proceedings  may  be  had  in  the  action  according  to  law.  It 
is  so  ordered. 

No  error.  Affirmed. 
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LEWIS  J.  KIRK  V.  THE  ATLANTA  AND  CHARLOTTE   AIR-LINE  RAIL- 
WAY COMPANY. 

Negligence — FeUow-Servants. 

1.  MThere  an  employ^  is  injured  by  the  DeKligence  of  a  feilow-eervaDt^  the  torn- 

moD  master  is  not  liable  for  the  injury. 

2.  A  foreman,  who  directs  the  work  of  the  other  servaDts,  is  as  much  a  servant 

as  those  whose  work  he  superintends,  and  if  the  common  master  has  a  gen- 
eral supervision  of  the  work,  he  is  not  liable  for  the  foreman's  negligence, 
although  the  injured  servant  is  obliged  to  obey  the  foreman's  order*. 

3.  The  term  fellow-servant  includes  all  who  serve  the  same  master,  work  under 

the  same  contracts,  derive  authority  and  compensation  from  the  same  source, 
and  ar^  engaged  in  the  same  general  business,  although  it  may  be  in  different 
grades  and  departments  of  it. 

4.  A  person  cannot  be  heard  to  say,  that  work  which  be  has  voluntarilv  agreed 

to  do,  is  not  within  the  scope  of  his  employment.  When  he  agrees  to  act 
with  other  employes,  he  becomes  their  fellow-servant,  so  far  as  to  introduce 
between  them,  the  same  rule  of  legal  responsibility,  and  this  rule  applies  to 
one  who  is  voluntarily  assisting  the  servants  in  their  work. 

5.  So  where  it  appeared  that  a  yard-master  had  the  general  management  of  mak- 

ing up,  switching  and  receiving  trains  ;  It  uxu  heldj  that  a  car-repairer  was  his 
fellow-servant,  and  the  company  was  not  liable  for  an  Injury,  resulting  from 
his  negligence. 

{Dobbin  v.  T/u  Railroad,  81  N.  C,  446,  cited  and  approved). 

Civil,  action,  tried  before  McKoyy  Judge,  and  a  jury,  at 
August  Term,  1884,  of  the  Superior  Court  of  Mecklenburg 
county. 

There  was  a  verdict  and  judgment  for  the  plaintiff,  and  the 
defendant  appealed. 

The  facts  appear  in  the  opinion. 

Mr.  W.  P,  Bynumy  for  the  plaintiff. 
Messrs,  R.  D,  Johnstou,  D.  Schenck  and  F.  H,  Busbea,  {Messrs, 
jff.  C  Jofnes  and  C  if.  Bvsbee,  were  with  them  on  the  brief), 
for  the  defendant. 

Smith,  C.  J.     The  complaint  imputes  negligence  to  the  defen- 
dant company,  in  the  management  of  a  shifting  engine,  in  charge 
40 
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of  an  engineer,  whereby  it  came  in  contact  with  a  stationary  car, 
and  the  impulse  of  which  put  others  in  motion,  under  vbieh 
the  plaintiff,  then  engaged  in  inspecting,  by  direction  of  the 
foreman  of  the  round-house,  was  run  over,  and  his  arm  crusbtd, 
so  as  to  require  amputation;  and  for  this  injury,  demands (Mni- 
pensatory  damage.  The  answer  denies  the  imputation  of  oegli- 
gence,  and  avers  cnutributory  negligence  on  the  part  of  tbepkin- 
tiff,  in  producing  the  result.  It  also  sets  up  the  further  defence, 
that  if  there  was  a  want  of  due  care  in  moving  the  engine,  it  i^ 
the  act  of  a  fellow-servant,  in  the  same  general  eraplovraenijor 
the  consequences  of  which,  the  company,  the  coramon  principal 
of  both,  is  not  responsible. 

The  issues  prepared  and  submitted  to  the  jury  were: 
**  (1).  Whether  the  plaintiff's  injury  was  caused  by  the  defend- 
ant's negligence? 

(2).  Was  the  plaintiff's  negligence  contributary  thereto;  what 
damages  is  he  entitled  to?" 

The  Court  refused  an  issue  tendered  for  the  defendant:  "wa? 
the  injury  caused  by  the  negligence  of  a  servant  of  the  cm- 
pany — if  so,  what  one?"  and  the  defendant  excepted  thereto. 
The  testimony  offered,  tended  to  show  the  following  ftct>: 
The  f)laintiff 's  general  employment  was  that  of  a  carpenter, 
and  he  had  been  often  sent  out,  as  he  was  on  the  occasion  wbea 
he  was  hurt,  to  inspect  cars,  and  report  upon  their  condition  awl 
fitness  for  immediate  use.  To  this  service  he  made  no  exceptioB 
that  it  was  not  within  the  scope  of  his  employment.  Theyaro- 
master,  B.  T.  Thompson,  at  the  junction,  had  the  general  roiD- 
agement,  making  up,  switching,  receiving  and  delivering  trtiON 
He  had  ordered  Harris,  the  engineer  in  charge  of  the  >witra 
engine,  to  stop  at  the  eating  house,  seven  car  lengths  from  the 
cars  under  inspection.  It  was  the  custom  for  the  switch  enp* 
to  remain,  and  not  move  until  the  inspection  was  finished,  and 
the  engineer  informed  of  the  fact.  One  Todd  was  the  regolar 
in.*ipector,  acting  at  the  time,  the  plaintiff  assisting  in  place  « 
one  Clark,  who  was  sick.     It  was  the  duty  of  Todd  to  notily 
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he  yard-master  when  the  examination  was  over,  and  then  for 
)im  to  communicate  the  fact  to  the  engineer,  that  he  might  pro- 
seed.  One  John  Smith,  a  colored  man,  was  an  assistant  of  the 
^ard- master,  and  when  directed,  would  convey  messages,  and 
jive  signals  to  the  engineer,  when  the  yard-master  was  present, 
that  the  way  was  clear,  and  he  could  proceed.  On  this  occasion, 
^mith  gave  the  nnauthorized  and  premature  order,  as  it  is  termed, 
to  the  engineer  Harris,  who  thereupon  put  his  engine  in  motion, 
[ind  caused  the  car  under  which  the  plaintiff  was  inspecting,  to 
srush  his  arm,  no  notice  having  been  given  him  of  what  was 
about  to  be  done,  and  he  not  seeing  or  hearing  of  the  approach 
of  the  engine,  until  the  impact  took  place. 

The  blame  then  rests  upon  Smith,  primarily  for  giving  the 
order,  and  it  is  perhaps  shared  by  Harris,  in  heeding  and 
acting  upon  it,  as  coming  from  that  source,  and  A.  P.  Brown 
the  fireman. 

It  was  admitted  by  the  counsel  for  plaintiff,  that  Harris  the 
engineer^  Brown  the  fireman,  Thompson  the  yard-master,  and 
Smith,  his  assistant,  wei'e  fellow  servants  of  the  plaintiff,  and 
4he  Court  directed  the  jury,  that  "  if  the  injury  resulted  to  the 
plaintiff^,  without  fault  on  his  own  part,  from  the  negligence  of 
an  employ^  or  fellow  servant,  occupying  the  same  level  with  the 
plaintiff*  Kirk,  when  the  Air- Line  Company  used  due  care  in 
the  selection  of  such  fellow  servants,  then  the  jury  could  not 
say  from  this,  that  the  injury  resulted  from  the  carelessness  or 
negligence  of  the  Air-Line  Company." 

Then  after  defining  a  fellow-servant,  as  "one  upon  an  equality 
with  the  injured  person,  under  the  same  or  conimon  control, 
engaged  in  a  common  employment,  or  in  the  same  line  of  em- 
ployment," the  charge  proceeds  to  subjoin  a  qualification  of  the 
general  rule  of  non-liability  of  the  common  master,  in  these 
words:  "But  if  one  of  the  employees  has  the  right  to  give 
orders,  and  the  other,  by  his  employment  is  bound  to  obey  the 
•orders,  then  the  person  who  has  the  right  to  give  an  order,  which 
the  other  ought  to  obey,  under  the  contract  of  employment  which 
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he  has  taken  upon  himself,  these  are  not  fellow-servants, bat tk 
man  who  has  the  right  to  give  the  orders,  is  a  middk  masi^  oi 
whether  vice- principal  or  not,  if  Kirk  was  injured  by  the  or*- 
lessness  or  negligence  of  one  occupying  this  position,  whidigivt 
him  the  right  to  order,  and  which  order  Kirk,  by  the  nature  J 
his  employment,  ought  to  obey  (if  he  has  shown  his  right  l» 
recover  in  other  particulars),  and  he  is  without  fault  od  hisufi 
part,  he  is  entitled  to  your  verdict  for  such  damages  as  yoo  tbink 
he  has  shown,  and  to  which  he  is  entitled." 

The  first  observation  suggested  by  the  charge,  is  the  omiasb 
of  the  Court  to  tell  the  jury,  between  which  of  the  parties, lod 
the  plaintiff  servant,  the  relations  of  middle-man  and  subordi- 
nate, which  exempt  the  defendant  from  the  protection  of  thegea- 
eral  rule,  and  subject  it  to  direct  accountability  for  the  ioja? 
sustained.  Between  the  plaintiff,  and  those  to  whose  immediite 
precedent  action  the  injury  is  attributed,  the  relations  are  oi«- 
ceded  to  be  those  of  fellow-servants,  and  in  one  view  properly 
so  conceded,  and  the  charge,  if  it  has  anj  support  in  theevKboE^ 
must  have  reference  to  the  yard-master,  under  whose  geoenl 
superintendence  all  the  movements  and  operations  at  the  jjtatioo 
are  placed.  But  it  was  not  from  any  inattention  or  act  of  ws> 
that  the  mischief  proceeded.  He  gave  no  false  informatioo,  w 
did  he  issue  any  inprovident  order  on  the  occasion,  so  fari*  tbe 
testimony  reveals  his  conduct,  but  the  culpability  abides  upfl 
Smith  or  Harris,  or  upon  both,  and  these  are  co-employees,  for 
whose  conduct  in  the  discharge  of  duty,  their  common  suptfWf 
is  not  answerable. 

But  is  the  charge  correct,  in  stating  the  proposition  of  w*' 
and  is  it  appropriate  to  any  aspect  of  the  testimony?  Isittnie 
that  when  among  fellow- work  men,  one  has  authority  to  diw* 
and  control  the  work  of  others,  as  in  all  cases  a  general  supeno- 
tendence  must  be  vested  in  some  one,  in  order  that  the  fS^ 
of  each  may  be  in  harmony,  and  tend  to  one  practical  rew^ 
where  many  are  employed,  this  person  becomes  a  middk  «* 
representing  as  an  agent,  their  commoo  principal,  and  imp^ 
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log  on  him  a  personal  responsibility  for  the  agent's  individual 
Dnisconduct,  i>r  want  of  proper  care  and  caution,  in  conducting 
the  bnsiness?  If  this  were  so,  the  subordination  necessary 
imong  numerous  workmen,  engaged  in  the  same  general  busi- 
ness, would  practically  neutralize  the  rule  itself,  for  control  and 
ilireclion  must  rest  in  some  of  them,  or  confusion  and  conflict 
spould  ensue.  It  is  not  always  easy  to  determine  the  dividing 
line,  to  be  crossed,  which  takes  an  employ^  out  of  his  class,  and 
changes  him  into  a  middle-man,  who  represents  the  superior,  and 
bears  his  relation  to  the  other  employees,  so  that  his  negligence 
becomes,  in  legal  effect,  the  negligence  of  the  superior  towards 
the  latter. 

The  true  principle  is  thus  stated  by  AsH£,  J.,  delivering  the 
opinion  in  Dobbin  v.  Railroad,  81  N.  C,  446  : 

"  To  impute  the  negligence  of  such  an  agent  to  the  master,  he 
must  be  more  than  a  mere  foreman  to  oversee  a  batch  of  hands, 
direct  their  work  under  the  supervision  of  the  master,  see  that 
they  perform  their  duty,  and  in  case  of  dereliction,  report  them. 
He  must  have  entire  management  of  the  business,  such  as  the 
right  to  employ  hands  and  discharge  them,  and  direc;t  their  labor, 
purchase  material,  &i\  He  must  be  an  agent,  clothed  in  this 
respect,  with  the  authority  of  the  master,  to  whom  the  laborers 
are  put  in  subordination,  and  to  whom  they  owe  the  duty  of 
obedience.  Such  an  agent  is  what  is  known  as  a  *'  middle-man," 
who,  as  well  as  the  laborer,  is  the  servant  of  the  master,  and 
although  he  may  work  with  the  laborer  in  furthering  the  com- 
mon business  of  the  master,  he  is*  yet  not  a  fellow-servant,  in  the 
sense  of  that  term  as  used  by  the  Courts,  l)ecause  hv  represents 
the  master  in  his  authority  to  direct,  control,  and  manage  the 
•business." 

This  descriptive  language  is  used  by  a  recent  author  in  defining 
this  intermediate  employ^  who  assumes  and  exercises  the  func- 
tions of  the  employer:  "When,  however,  the  employer  leaves 
everything  in  the  hands  of  a  middle-man,  reserving  to  himself 
no  discretion,  then  thn  middle-man's  negligence  is  the  employers 
negligence,  for  which  the  latter  is  liable."     Whar.  Neg.,  §229. 
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Appended  to  the  sec^tion  is  a  oote,  numbered  3,  in  which  the 
recognized  rule  in  England,  and  generally  prevailing  in  this 
country,  is  declared  to  l)e,  "that  the  term  fellow-servant  iDciodes 
all  who  serve  the  same  master — work  under  the  same  oimlrol— 
derive  authority  and  compensation  from  the  same  soopce— aod 
are  engaged  in  the  same  general  business,  though  it  may  Ivio 
different  grades  and  departments  of  it." 

The  operation  of  the  principle  is  not  altere<^l  by  the  fact  that 
the  servant,  chargable  with  negligence,  is  a  servant  of  tupmsr 
authority,  v)ho8e  lawful  directions  the  other  is  bound  to  obey.  In 
Feltham  v.  England,  L.  R.  2,  Queen's  Bench  33,  decided  i» 
1866,  the  defendant  was  a  maker  of  locomotive  engines, and  hid 
many  hands  in  his  employment,  among  whom  was  the  pbintiiT. 
In  the  course  of  the  work,  a  travelling  crane  was  used  to  hokt 
the  engines,  and  convey  them  to  tenders  for  their  carriage.  The 
crane  moved  on  a  tram-way,  resting  cm  beams  of  timber,  and 
supported  by  piers  of  brick  work,  which  bad  been  recently 
repaired,  and  partly  rebuilt,  and  the  brick  work  was  fresh,  b 
using  the  work,  the  piers  gave  way,  and  then  the  lieains  broke 
from  the  strain  cast  upon  them.  The  actrident  occurred  at  tk 
first  using  of  the  crane.  There  was  no  evidence  of  any  detect 
in  the  crane,  or  negligence  in  the  manner  of  using  it,  orthattbe 
engine  was  unreasonably  heavy ;  nor  was  there  of  the  defend- 
ant's |.)ersonal  privity  or  interference,  but  his  manager  or  fiire- 
man  was  present,  and  directed  the  hoistiug;.  The  traveller  «» 
worked  by  three  men  at  one  end,  and  three  at  the  other.  Whea 
moving  along,  the  crane  oscillated,  and  the  foreman,  thinkiDgit 
not  worked  properly,  directed  the  men  to  stop,  as  they  did  for* 
brief  moment,  and  then  to  move  on  again,  and,  just  hef(»re,  he 
had  ordered  the  plaintiff  to  get  on  the  engine  and  clean  it.  He 
did  so,  while  it  was  in  motion,  and,  while  thus  occupied,  some 
mortar  fell,  the  pier  gave  way,  and  the  engine  fell,  breaking  the 
plaintiff's  arm.  The  Court  said:  "We  think  the  foreman,  or 
manager,  was  not,  in  the  sense  contended  for,  the  representatt^e 
of  the  master.     The  master  still  retained  control  of  theestab- 
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lishroent,  and  there  was  nothing  to  show  that  the  manager  or 
foreman  was  other  than  a  ft'Ilow-servant  of  the  plaintiff,  although 
he  wa^  a  servant  having  greater  authority,"  quoting,  with  appro- 
val, what  was  said  by  Willes,  J.,  in  Gallagher  v.  Peper^  33  L. 
J.  C.  P.,  335,  "  A  foreman  is  a  servant  as  much  as  the  other  ser- 
vants whose  work  he  superintends." 

In  The  0.  <«r  A.  K  R,  Co.  v.  Murphy,  53  III.,  336,  the  fm-ts 
were  not  unlike  thosr  in  the  case  before  us.  The  person,  for 
causing  whose  death  the  company  was  nought  to  be  held  respon- 
sible in  that  case,  was  one  of  several  workmen  in  its  service, 
under  the  immediate  charge  of  a  foreman,  whose  duty  consisted 
in  examining  trains  on  their  arrival  at  the  station,  and  making 
n*^ed  repairs.  He  and  a  fellow  workmun,  had  Iwen  engagt'd 
Id  "jacking  up"  and  repairing  a  car  in  a  freight  train,  and 
having  finished,  had  started  for  the  shop  in  which  their  tools 
were  kept,  when  in  passing  down  the  rails  of  the  main  track,  \\^ 
was  struck  by  a  switch  engine,  with  such  violence  as  to  cause  his 
death  S(M)n  afterwards.  The  engine  was  used  on  the  station 
grounds,  and  although  under  the  immediate  control  of  the  yard 
roaster,  was  used  as  well  for  other  purposes,  as  for  switching  cars 
to  be  refiaired.  When  a  car  needed  repair,  the  foreman  would 
advise  the  yard-master,  and  the  latter  would  have  the  switch 
eagine  move  the  car  to  such  place  in  the  yard,  as  he  thought 
proper,  and  the  foreman  would  have  the  needed  repairs  made. 

U)K)n  these  facts  it  was  held,  that  the  deceased  and  the  engineer 
managing  the  engine,  through  whose  negligence  the  injury  was 
received,  **were  fellow  ■nei'vanis  in  such  a  sense  as  to  subject  them 
to  the  operation  of  the  well  established  rule,  which  refuses  a  remedy 
(against  a  common  vutster,  in  favor  of  one  employe,  who  receives 
an  injwyy  through  the  carelessness  of  another,  ivhite  in  the  same 
line  of  dutyJ^ 

The  cases  are  so  numerous  and  uniform,  that  we  refer  to  but 
one  other,  where  the  doctrine  is  carried  much  further,  perhaps 
too  far  for  us  to  give  it  our  approval.  Wander  \.  B,  &  O,  R, 
R.  Co.,  32  Md.,  410. 


1 


632  IN  THE  SUPREME  COURT. 


Kirk  v.  The  Railway  Co. 


Nor  do  we  give  force  to  the  argument  that  places  the  plaintiff's 
service  in  the  duty  of  the  inspector,  outside  of  those  whirh  be 
assumed  as  a  carpenter.  He  made  no  objection  to  the  service, 
had  a  dozen  times  before,  as  he  himself  states,  undertaken  it  as 
iuoident  to  his  employment,  and  voluntarily.  He  thereforp 
stands  upon  the  same  footing,  as  if  this  service  was  within  tlie 
scope  of  his  agreement.  One  who  volunteers  to  act  with  other 
employees,  becomes  one  himself,  so  far  as  to  introduce  lietween 
them,  the  same  rule  of  legal  res|)onsibility. 

Thus  in  Skipp  v.  East  Co,  JS.  R.  Co,,  9  Ex<h.,223,  wheretk 
force  employed,  was  insufficient  to  perform  the  service  of  attach- 
ing carriages  of  the  baggage  trains  to  the  locomotive  engine, 
but  the  plaintiff  undertook  to  assist  in  the  work,  and  while  so 
engaged,  was  injured,  it  was  held,  that  as  he  had  before,  for 
several  mouths,  been  employed  in  this  particular  service,  and  had 
not  made  any  complaint  on  the  subjecit,  he  had  no  redref^^  on  the 
company. 

St)  it  was  held  in  Degg  v.  The  Midland  R,  R,  Cb.;  Hwlillc 
Norm,  (Exch.)  Reports,  773,  that  the  rule  of  law,  that  thera«>- 
t€r  is  not  responsible  to  the  servant,  for  injury,  occasioned  bv the 
negligence  of  another  servant,  in  the  coui'se  of  their  cammoo 
employment,  "  applies  to  the  case  of  a  person  who  is  injured  vhU 
voluntarily  assisting  the  servants  in  their  workJ^  Atn-epting  this 
as  a  correct  exposition  of  the  law,  we  find  it  difficult,  in  therfaut 
and  unsatisfactory  evidence  before  us,  to  fit  the  instruction  to  the 
proofs;  and  if  not  erroneous  in  itself,  it  was  certainly  caleakted 
to  mislead  the  jury,  in  determining  the  real  and  material  i*tJ« 
involved  in  the  controversy.  We  cannot  perceive  from  theter 
tomony,  that  Thompson,  or  any  one  else,  is  lifted  from  his|>*i- 
tion  as  a  co-servant,  to  that  of  a  representative  of  the  compfloy! 
in  an  agency  which  makes  it  responsible  for  his  negligent  omi^- 
sious,  or  careless  conduct,  under  the  l^al  definition  of  a  "mirf^fc- 
man;"  or,  if  there  was  evidence  to  warrant  the  finding  of  the 
fact,  that  it  was  to  his  negligenoe  the  accident  was  owing, so  as 
to  ap})ly  the  rule  to  the  plaintiff's  case. 
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The  immediate  cause  of  the  injury  was  the  premature  move- 
ment of  the  engine  by  Harris,  and  preceding  and  producing  the 
movements,  was  the  false  direction  given  by  Smith,  upon  one  or 
both  of  whom,  liability  for  the  consequences  rests,  and  between 
them  and  the  plaintiff,  the  relation  of  fellow-servants  is  admitted 
to  exist.  It  may  be  that,  upon  a  fuller  development,  it  will 
appear  that  the  mishap  is  directly  or  indirectly  owing  to  the  want 
of  attention  and  care  on  the  part  of  some  one^.who  may  be 
proved  to  be  a  middle- man,  but  this  was  not  shown,  so  as  to  ren- 
der pertinent  the  instruction  given  in  such  general  terms;  nor 
was  the  instruction,  that  the  right  to  give  an  order,  resting  in 
one  employ^,  and  the  duty  of  obedience  to  it,  imposed  upon 
another,  of  itself,  created  the  relation  out  of  which  springs  the 
defendants  accountability  to  the  latter,  for  an  injury  suffered. 

Without  considering  other  exceptions,  this  fundamental  error 
in  the  ruling,  entitles  the  defendant  to  have  another  jury,  who 
shall  be  properly  advised  as  to  the  law,  to  pass  upon  the  case. 

The  verdict  must  be  set  aside,  and  a  venire  de  novo  awarded, 
in  order  to  which,  let  this  be  certified  to  the  Court  below. 

Error.  Reversed. 


J.  L.  WILLIAMS  and  wife  v.  J.  W.  JOHNSTON,  et  als. 

Amgnmeni  of  Error — Agent — Husband  and  Wife. 

1.  The  rule  is  aKaln  stated,  that  exceptions  must  be  specific,  and  directly  point  to 

the  ruling  alleged  to  be  erroneous,  or  they  will  not  be  considered,  unless  they 
'    be  to  the  Judge^s  charge,  when  he  undertakes  to  explain  the  law  to  the  Jury, 
and  does  so  erroneously. 

2.  The  mere  fact  that  a  wife  has  constituted  her  husband  her  general  agent,  does 

not  wajrant  a  presumption  that  she  authorized  him  to  settle  a  debt  due  her, 
in  a  manner  which  enures  entirely  to  his  own  benefit. 

8.  When  there  is  no  error  apparent  in  the  record,  this  Court  will  not  interfere  with 
the  judgment  upon  speculative  reasoning  as  to  how  the  Jury  arrived  at  their 
verdict 

{Wmiama  v.  Johnton,  92  N.  C,  532  ;  WUliama  v.  WhUiyig,  Ibid.,  ft91 ;  Frye  v.  Cur- 
rte,  91  N.  C,  436 ;  Batt  v.  Bott,  «7  N.  C,  481,  cited  and  approved). 
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Civil  ACTION,  tried  before  Shepherrf,  Judge,  and  a  jury,  at 
January  Term,  1886,  of  the  Superior  Court  of  Halifax  county. 

There  was  a  verdict  and  judgment  for  the  plaintifis,  and  the 
defendants  appealed. 

The  facts  appear  in  the  opinion. 

Mr,  R,  O.  Burton,  Jr.  (Messrs,  Spier  Whitaker  and  R  B.  Pee- 
bles  were  with  him  on  the  brief),  for  the  plaintiifs. 

Messrs,  John  A .  Moore  and  W.  H.  Day,  for  the  defendants. 

Smith,  C.  J.  When  this  case  was  before  us  on  a  former 
appeal,  92  N.  C,  532,  upon  the  single  issue  of  the  payment  of 
a  debt  due  the /erne  plaintiff  by  the  sale  of  trees  to  her  hosbaDd 
for  his  individual  use,  he  being  her  general  business  agent,  thi$ 
Court  thus  declared  the  law  : 

**  An  agency,  however  comprehensive  in  its  scope,  nothing  else 
appearing,  comtera plates  the  exercise  of  the  powers  conferred  for 
the  benefit  of  the  principal.  It  implies  a  trust  and  confideocf, 
that  the  delegated  authority  will  lie  employed  in  the  honest twi 
faithful  disc;harge  of  the  duties  appertaining  to  the  fiduciary  rek- 
tion  thus  established." 

Again,  "  An  agency  involves  integrity  and  fidelity  in  the  agent, 
an  exercise  of  power  not  for  his  own,  but  in  the  interest,  and  for 
the  intended  benefit  of  him  who  cjonfers  it."  Williams  v.  Whit- 
ing, 92  N.  C,  691. 

Upon  the  second  trial  awarded,  these  issues  were  submitted  and 
passed  upon  by  the  jury: 

"I.  Has  the  plaintiff's  judgment,  describe<l  in  the  complaint 
been  paid?     Answer,  No. 

**  II.  Has  any  part  thereof  been  paid,  if  so  how  much  ?  Answer, 
$14.80." 

It  was  conceded  that  $153.75,  proceeds  of  a  sale  of  land  to 
William  Smith,  and  $28.37,  derived  from  certain  notes,  had 
been  thus  appropriated,  and  these  were  withdrawn  from  the  con- 
sideration of  the  jury. 
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The  controversy  was  maioly  directed  to  an  inquiry,  as  to  the 
number  of  trees  cut  on  the  defendants^  land  by  the  plaintiff, 
James  L.,  fur  his  own  use,  and  to  supply  his  own  steam  mill, 
and  whether  the  price  contracted  to  be  paid,  should  be  apjilied  to 
his  wife's  judgment  debt.  The  plaintiff  James  L.,  fixed  the 
number  at  476,  wliile  the  defendant  made  the  number  much 
larger,  sufficient  indeed,  to  discharge  the  whole  judgment. 
There  was  conflicting  testimony  as  to  the  contract  and  mode  of 
payment,  the  dcfendanW  evidence  tending  to  prove  that  the 
application  of  the  money  was,  by  the  contract,  to  be  credited  on 
the  judgment,  and  also  declarations  of  the  feme  plaintiff  were 
shown,  to  the  effect  that  the  trees  had  been  paid  for,  and  had  cost 
her  husband  nothing,  and  further,  that  "she  bought  the  trees  of 
her  uncle  John  W.  Johnston,  with  the  intention  of  his  paying 
her  an  old  debt."  The  plaintiffs,  on  their  examination,  contra- 
dict these  statements — both  denying  that  any  authi»rity  to  thus 
dispoee  of  the  money  was  given  by  the  feme  to  her  husband ; 
the  said  James  L.  denying  that  he  made  any  such  contract  in 
purchasing  the  trees,  and  the  wife  denying  that  she  made' the 
declaration  imputed  to  her  by  the  witness. 

The  Court  charged  the  jury,  as  follows:  A  husband  may  be 
the  agent  of  his  wife,  for  the  purpase  of  managing  her  business, 
including  the  collecting  and  settlement  of  her  debts  due  to  her, 
and  she  may  authorize  him  to  take  trees,  or  other  property  in 
part  or  in  full  satisfaction  of  her  indebtedness,  but  if  she 
merely  authorizes  him  to  collect  her  debts,  and  this  is  the  extent 
uf  the  agency,  he  has  no  right  to  bind  her  by  an  agreement  to 
discharge  the  debt  by  the  delivery  of  trees  or  other  specific  prop- 
erty, unless  she  afterwards  received  the  property,  or  assents  to 
and  ratifies  the  act  of  her  agent.  A  married  woman  has  no  right 
to  make  a  contract  to  bind  her  personal  or  real  pmperty,  unless 
it  be  in  writing,  and  with  the  written  assent  of  her  husband,  but 
she  may  collect  and  receive  what  is  due  her  without  such  written 
consent,  and  she  may,  without  such  written  consent,  authorize  her 
husband  to  c^dlect  her  debts,  as  her  agent,  and  receive  payment 
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thereof,  either  in  money,  or  property.  What  was  the  agency,  if  any 
here?  This  you  must  infer  from  the  alleged  declaration  and  act 
of  Mrs.  Williams,  and  all  the  circumstances  in  evidence;  if  the 
defendant  has  failed  to  satisfy  you  by  a  preponderance  of  evi- 
dence that  Williams  was  the  agrent  of  his  wife  to  collect  this 
judgment,  you  will  find  against  him.  If  he  was  such  agent,  and 
it  was  simply  to  collect  the  debts  and  nothing  more,  then  he 
could  only  receive  money,  and  you  will  find  the  first  issue  in  the 
negative,  but  if  you  are  satisfied  that  she  afterwards  knew  of  the 
alleged  agreement  to  take  trees  in  payment,  and  having  such 
knowledge,  assented  thereto,  and  permitted  her  husband,  as  her 
agent,  to  receive  such  trees,  in  pursuance  of  such  agreement,  then 
the  defendant  is  entitled  to  credit  for  the  trees,  at  cx)ntract  price, 
and  you  will  so  find. 

But,  if  you  find  that  W^illiams  had  authority  from  his  wife 
to  receive  property,  other  than  money,  in  payment  of  the  judg- 
ment still  he  had  no  right  to  apply  such  property  to  his  own  use, 
and  if  the  agreement  was  that  the  trees  were  to  be  used  by  Wil- 
liams in  his  own  busiuess,  and  there  is  no  evidence  to  the  con- 
trary, it  would  be  a  misapplication  of  the  property,  and  this 
being  known  to  the  defendant,  and  there  is  no  evidence  to  the 
contrary,  it  would  be  a  fraud  upon  her  rights,  and  it  would  be 
no  payment,  unless  subsequently,  after  having  full  knowledge 
of  the  transaction,  Mrs.  Williams  assented  to,  and  ratified  the 
same. 

If  you  should  find  that  the  trees  were  paid  for  by  William?, 
by  the  account  of  Williams  against  J.  W.  Johnston,  which  Wil- 
liams, has  exhibited,  then  there  was  no  settlement  of  the  judg- 
ment sued  on,  by  the  trees. 

The  plaintiff  asked  the  Court  to  charge  the  jury,  that  there 
is  nothing  in  the  evidence  of  Mrs.  Williams,  t<»  show  that  she 
authorized  her  husband  to  make  the  agreement  claimed  by  the 
defendant,  or  that  she  ratified  it  after  it  was  made,  if  made  at 
all.  The  Court  charged  the  jury  that  there  is  nothing  in  the 
evidence  of  Mrs.  Williams  to  show  that  she  expressly  author- 
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ized  her  husbaud  ti)  make  the  agreement  claimed  by  the  defend- 
ant, or  that  she  ratified  it  after  it  was  made,  if  made  at  all,  but 
the  jury  may  consider  the  testimony  as  to  her  husband  having 
full  control  of  her  afiairs,  in  connection  with  the  other  evidence, 
as  to  the  extent  of  the  agency,  and  other  circumstances  deposed 
by  the  witnesses." 

At  the  close  of  the  charge  the  defendant  handed  up  a  written 
request  for  the  following  instructions: 

*^If  J.  L.  Williams,  with  the  consent  of  his  wife,  had  full 
management  and  control,  without  restriction,  of  the  debt  declared 
on,  he  had  a  right  to  collect  the  judgment  in  timber  trees;  and 
if  he  so  received  them,  the  payment  of  the  trees  was  valid." 

The  Judge  remarked,  that  the  request  came  too  latej  and 
declined  to  give  it,  but  on  examining  it,  remarked  that  it  w&s 
probably  covered  by  the  charge. 

Upon  the  rendition  of  the  verdict,  the  defendants  moved  for 
a  new  trial,  upon  the  ground  of  the  exceptions  taken,  and  for 
errors  in  the  charge.  The  motion  was  overruled,  and  judgment 
rendered,  from  which  the  defendants  appealed. 

We  have  too  often  said  to  need  repetition,  that  exceptions 
must  be  specific,  and  directly  point  to  the  ruling  alleged  to  be 
erroneous,  and  intended  to  be  reviewed,  or  they  will  not  be  con- 
sidered. The  only  exception  is  that  arising  under  the  words  of 
the  statute.  The  Code,  §411,  par.  3,  and  interpreted  in  Frye  v. 
Carritj  91  N.  C,  456,  to  apply  only  to  such  an  instruction  as 
involves  "an  erroneous  statement  of  the  law,"  several  and  dis- 
tinct, as  such. 

In  Bosl  V.  Bod^  87  N.  C,  481,  the  appellant  insisting  upon 
big  right  to  enter  a  general  exc^eption  to  the  charge,  it  was  sent 
up,  in  extensOy  and  the  Court  said:  "We  cannot  recognize  this 
naethod  of  assigning  errors,  and  bringing  them  up  for  review.  It 
is  neither  just  to  the  appellee,  nor  to  the  trial  Judge,  to  remain 
silent  until  the  final  result  of  the  trial  is  reached,  and  then  seek 
for  error,  which  if  brought  to  notice,  might  have  been  corrected 
at  once ;  still  less  can  a  single  exception  be  taken  and  entertained 


638  IN  THE  SUPREME  COURT. 


Williams  v.  Johnston. 


ID  the  appellate  Court,  to  an  entire  charge,  traversiug  perbi{s 
the  whole  ease,  and  consisting  of  a  series  of  propositioos,  tnnoDe 
of  which  it  is  specifically  addressed." 

The  departure  from  this  wholesome  rule,  made  in  The  Code, 
will  not  be  allowed,  l)eyond  the  assigned  limits  therein  esstib- 
lished. 

The  specific  instruction,  except  scj  far  as  it  is  eovend  inibe 
charge,  was  properly  withheld,  since  it  is  repugnant  to  the  prin- 
ciple laid  down  in  the  other  appeal,  unless  under  the  qualifa- 
tioDS  mentioned  in  the  charge.  To  be  binding  upou  the  wife 
she  must  have  conferred  authority  to  do  the  act,  or  recogniad 
and  sanctioned  it,  after  full  information  of  the  transaction,  iBii 
this  is  not  an  inference  warranted  by  the  mere  constitution  of  t 
general  agency  in  the  management  of  her  business. 

Exception  is  taken  to  the  expression  in  the  chai^,  "and  there 
is  no  evidence  to  the  contrary,"  that  is,  in  opposition  tothete^- 
mopy  that  the  trees  were  to  be  used  by  the  husband  in  his  own 
business.  The  evidence  adverted  to  in  the  argument  for  appe- 
lant, tending  to  show  that  the  feme  consented  to  let  the  purcitt* 
money  go  in  reduction  of  her  judgment,  is  not  inconsistent  witl 
the  proof  that  the  husband  bought  and  used  the  trees,  even  if 
they  were  to  be  paid  for  with  her  means  for  him. 

It  was  suggested  for  the  plaintiffs,  that  the  jury,  in  estiroatiBg 
the  amount  paid,  have  in  fact  allowed  credit  for  the  trees,acconi- 
ing  to  the  number  stated  by  the  said  James  L.  to  have  been  cut 
and  used.  The  result  is  reached  by  deducting  from  the  price  of 
the  476  trees  at  25  cents  each,  $119.00,  the  account  claimed  b*' 
him  $104.20,  the  excess  is  the  precise  sum  $14.80  found  bvihe 
jury  to  have  been  paid  by  the  defendants. 

This  may  be  so,  but  the  reasoning  is  speculative,  and  fornKBO 
basis  for  judicial  action.  We  put  our  decision  upon  the  ground, 
that  there  is  no  error  for  correction  in  the  appeal,  set  outintke 
record. 

The  judgment  must  be  affirmed. 

No  error.  AflSrmed. 


FEBRUARY  TERM,  1886.  639 


HoLLT  V.  Holly. 


*TH08.  D.  HOLLY  v.  SALLIE  P.  HOLLY,  et  als. 

Appeal — Assignment  of  Error. 

1.  Exceptions  must  be  takeo,  and  the  alleged  errors  assigned  in  the  case,  or  they 

must  appear  in  the  record  proper,  specified  with  reasonable  certainty. 

2.  Where  no  errors  were  assigned  in  the  case,  and  none  appeared  in  the  record 

proper,  but  it  appeared  that  counsel  for  both  sides  had  agreed  that  all  the 
papers  in  the  cause  should  constitute  the  case  on  appeal,  the  case  was 
remanded,  In  order  that  error  might  be  properly  assigned. 

{Battm  V.   The  Shooting  Club,  ante,  217;  Gregory  v.  Forbet,  ante,  220,  cited  and 
approved). 

Proceeding  to  procession  land,  heard  on  appeal  from  the  Clerk, 
before  Connor^  Judge,  at  Fall  Term,  1885,  of  the  Superior  Court 
of  Bertie  counly. 

The  plaintiff'  appealed. 

The  facts  upon  which  the  appeal  was  disposed  of  in  this  Court, 
appear  in  the  opinion. 

Mr.  C.  M,  Busbee,  for  the  plaintiff*. 
Mr,  John  Galling,  for  the  defendants. 

Merrimon,  J.  The  appellant,  in  the  Court  below,  made 
application  to  have  a  tract  of  land,  of  which  he  is  the  alleged 
owner,  processioned,  as  allowed  by  the  statute.  (The  Code,  §§1 926, 
1927,  1928).  The  freeholders  and  processioner  appointed  in 
that  behalf,  made  report  of  their  proceedings,  to  which  numer- 
ous exceptions  were  taken  by  the  appellee.  These  exceptions 
were  overruled  by  the  Clerk  of  the  Court,  and  he  gave  judg- 
ment confirming  the  report.  On  appeal  to  the  Judge,  he  reversed 
the  judgment  of  the  Clerk,  sustained  the  exceptions,  and  gave 
judgment  quashing  the  report,  from  which  the  appellant  appealed 
to  this  Court. 


Smith,  C.  J.,  did  not  sit  on  the  hearing  of  this  case. 


n 
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No  case  for  this  Court  on  appeal  is  stated,  and  do  alleged 
errors  are  specified  in  the  record,  in  terms  or  by  reasonable  impli- 
cation. The  record  is  confused  and  voluminous.  We  caoDot 
see  what  the  supposed  errors  complained  of  are.  Indeed  it  seems 
that  the  appellant  was  dissatisfied  with  the  judgment,  and  by  his 
appeal,  he  intended  to  make  one  sweeping  exception  to  all  the 
rulings  of  the  Judge,  in  respect  to  the  exceptions  mentioned, 
and  through  them  to  the  whole  proceeding.  Such  loose  and 
pointless  practice  cannot  be  allowed.  Exceptions  must  betaken, 
and  the  alleged  errors  assigned,  as  prescribed  by  the  statute, (Tie 
Code,  §550),  or  they  must  appear  in  the  record  proper,  specified 
with  reasonable  certainty.  The  statute  plainly  so  requires,  aod 
besides,  this  is  essential  to  intelligent  and  just  procedure.  Bojm 
V.  Shooting  Clvb^  anUf  217 ;  Gregory  v.  Forbes ^  ante,  220. 

We  would  be  strongly  inclined  to  simply  affirm  the  judgment, 
but  for  the  fact  that  it  appears  that  the  <K)unsel  of  both  parties 
"  agreed  that  the  summons,  and  all  papers  filed  in  the  cause, 
including  the  notices,  the  plat,  &c.,  be  sent  up  and  constitute tbe 
case  on  appeal."  It  seems  to  have  been  intended,  that  the  appel- 
lant might  find  and  point  out  in  this  Court,  any  error  he  ooaU, 
or  the  Court  might  search  for  and  discover  any  it  could.  The 
law  does  not  allow  this  to  be  done.  Error  must  be  assigned, 
either  in  terms,  or  by  reasonable  implication. 

As  the  counsel  for  the  appellee  consented  to  such  a  method  ot 
stating  "  the  case  on  appeal,"  we  think  the  case  should  be 
remanded,  to  the  end  that  errors  may  be  properly  assigned,  if  the 
appellant  shall  see  fit  to  do  so.  By  consent  of  partis,  thismaj 
be  done  in  this  Court.     It  is  so  ordered. 

Remanded 
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.  C.  J.  U.NEBERGEK. 

—  Covenants — Specific   Perjorm- 


ire,  Ibst  the  eetate  eball  be  mau- 

1  public  policy,  and  void. 

omitted  from  tbe  complkiat,  Is  Dot  sup- 

!8,  cited  aud  approved). 
February  Term,  1886,  of  the 

2  X.  C,  547,  aud  the  petition 

jked  on  the  following  grounds: 
I  in  deciding  that  the  contract 
e[>ei)dant  covenant,  ti)  be  per- 
;.  C.  Wilson,  his  wife,  and  that 
state  a  cause  of  action,  becatiee 
Wilson  and  E.  C.  Wilson,  had 
e;  and  able  to  perforin,  the  cove- 
ntract;  whereas  the  petitioners 
said  contract,  it  appears  that  the 
lid  J.  H.  and  E.  C.  Wilson,  are 
from  the  covenant  of  the  defend- 
ill  the  action. 

does  allege,  with  suificient  cer- 
itifls  to  perform  their  covenant. 
1  the  record  in  this  action,  that 
;r  by  demurrtr  or  answer,  but 
e  merits,  whereby  the  petitioners 
ect  in  the  complaint,  if  any,  was 
ot  be  taken  advantage  of  by  the 
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*Mth.  In  that  the  effect  of  the  judgment  of  this  O)urr,feto 
prevent  the  infant  plaintiff  from  enforcing  the  said  wntract  in 
this  action,  whereas  it  appears  from  the  record,  that  thesaidcnn- 
tract  contains  no  covenant  on  the  part  of  the  said  infant  of  sot 
kind  whatever,  to  be  performed  by  him  ;  and  it  does uppw that 
the  covenant  in  said  contract,  which  this  action  is  institnted  to 
enforce,  was  made  to  secure  to  said  E.  C.  Wilson,  in  her  repre- 
sentative capacity,  as  admiuistratrix  of  J.  L.  Linebei^r.  ibe 
moneys  in  the  hands  of  the  defendant  C  J.  LioehergerjasoM-l- 
ministrator  of  said  estate,  and  that  said  infant  i»  ooeof  tbedi^* 
tribtitees  of  said  estate,  and  entitled   to  enforce  the  said  rore- 


nant.*' 


The  contract  was  as  fol  lows : 

"This  contract,  made  this  the  24th  day  of  August,  A. D. 
1874,  between  J.  Harvey  Wilson,  Jr.,  for  himself  and  as  aptit 
for  his  wife  E.  C.  Wilson,  parties  of  the  first  part,  and  OilebJ. 
Lineberger,  party  of  the  second  part,  witnessetfa:  That  the  sail 
parties  of  the  first  part,  for  tfie  oonsideration  hereinafter  mea- 
tioned,  do  hereby  covenant,  stipulate  and  agree,  to  sell  ontntke 
said  party  of  the  second  part,  his  heirs  and  assigns,  the  inteif* 
of  the  said  E.  C  Wilson  in  all  that  tract  and  parcel  of  lui 
lying,  situate  and  being  in  the  county  of  Gaston,  State  afweswl 
on  the  waters  of  the  South  Fork  of  the  Catawba  River,  adjnliH 
inir  the  lands  of  Lee  Smith,  Mrs.  E.  C.  Wilson,  Wesley  Stirflp 
and  others,  and  known  as  the  Woodlawn  Mills  tract  of  law, 
containing  one  thousand  (1,000)  acres,  more  or  less,  indiidinf 
the  improvements,  machinery'  and  fixtures  erected  or  pi**** 
thereon,  the  interest  of  the  said  E.  C.  Wilson  therein,  and  heffu 
contracted  to  be  conveyed,  l>eing  one  undivided  fourth  f«rt 
thereof. 

And  the  said  party  of  the  second  part,  for  and  in  coa«wen- 
tion  of  the  premises,  hereby  covenants,  stipulates  and  agrees,  to 
and  with  the  said  parties  of  the  first  part,  to  pay  unto  thetn,  the 
said  parties  of  the  first  part,  at  the  time  of  the  execution  «** 
conveyance  above  mentioned,  the  sura  of  nine  thousand  doIlffS 
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dplivered  to  the  said  parties  of  the  first  part.  And  it  is  fiirthff 
the  agreement  between  the  parties  hereto,  that  the  residue  of  tie 
personalty  belonging  to  said  firm,  be  divided,  and  the  oue-foortk 
part  thereof,  in  value,  be  paid  over  to  the  said  parties  of  theSrst 
part,  within  ninety  days  after  the  execution  of  the  deed  of  ceo- 
veyance  by  the  said  parties  of  the  first  part  as  aforesaid,  aiii 
valuation  to  be  ascertained  by  reference  to  an  inveotorv  taka 
between  C.  J.  Lineberger  and  A.  P.  Rhyne,  upon  a  settlenisit 
had  between  them  in  the  adjustment  of  their  respective  JDtpreas 
in  the  personal  property  ot  said  firm  of  Lineberger,  RhyD(  i& 

And  it  is  the  further  agreement  l)etween  the  parties  hereto,  rliat 
one-fourth  in  value  of  the  notes,  accounts  and  moneys  beloDgiif 
to  the  firm  of  Lineberger,  Rhyne  &  Co.,  be  turned  over  to  J. 
Harvey  Wilson,  Jr.,  one-forth  thereof  to  A.  P.  Rhyne,  and  one- 
half  thereof  to  C.  J.  Linel)erger  for  collection,  and  the  parties 
hereto  agree  to  use  due  diiigenc^e  in  collecting  the  same,  aod  to 
meet  within  ninety  days  from  this  date,  and  upon  conveDi«t 
intervals  thereafter,  and  make  statements  as  to  the  amounts  «J- 
lected  thereon,  and  a  division  of  the  same  among  the  parties » 
entitled  according  to  their  respective  interests  therein. 

And  it  is  further  the  agreement  of  the  parties  hereto,  that  C. 
J.  Lineberger,  administrator  of  J,  L.  Linebei^r,  is  to  file  b 
account  of  the  administration  of  the  estate  of  his  intestate,  «itJ» 
the  Judge  of  Probate  of  Gaston  county,  immediately  after  tbe 
execution  of  these  presents,  and  at  the  date  of  the  exeeutioo « 
the  deed  of  conveyance  as  aforesaid,  to  turn  over  to  E.  C.  Wil»o, 
one  of  the  partie**  of  the  first  part,  (who  is  also  his  co-admit»6- 
trator  upon  said  estate),  all  the  assets  which  may  ^ave,orshooM 
have  come  into  his  hands,  as  administrator  aforesaid,  and  op* 
filing  said  account  by  the  said  party  of  the  second  partt  ^°^ 
amount  found  due  the  estate  of  J.  L.  Lineberger,  the  said  pirtj 
of  the  second  part,  agrees  to  deliver  to  the  said  parties  of  "* 
first  part,  his  promissory  note  therefor,  payable  two  years  froo 
the  date  of  these  presents,  secured  by  a  mortgage  opoo  tb^ 
premises  above  described,  bearing  interest  at  the  rate  of  eight  per 
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nevaiheless,  that  the  said  ))arti)!6 
and  deliver  to  the  said  party  of 
)staotial  boad,  iu  the  peual  8um  of 
ed  to  nave  the  said  party  of  ihe 
rom  any  and  all  acts  doue  uow  or 
leoi),  as  the  administratrix  of  the 
lils  to  be  st^t  forth  id  said  bond, 
■lies  hereto,  ihitt  the  raanulmtured 
I  the  Hsid  parlies  of  the  first  part, 
ufactured  by  tlie  firm  of  Line- 
Is  to  l)e  deliverecl  at  the  date  of 
DveyaiicM!  of  the  pr«tuiseH  above 

reunio  set  our  hands  and  seals  the 

AHVEY    WlI,80N,   Jr.,    (L.    S). 

,  Wilson,  (L.  S). 

\j  J.  H.  WIleoD,  Jr.,  her  Atto.  !□  fact.) 
LiNEBEBGEB,  (L.   S)." 

raci  are  duplicated  and  furnished 


arty  of  the  second  part,  ihat  ihe 
in  rhis  contract,  and  to  be  given 
Lrator,  shall  l>e  acceptable  with  the 
*t  part  signi-d  thereto. 

J.  H,  Wiij^oN,  Jr., 
C.   J.   Ll.NEBEBGER." 

which  the  plaintiff's  relied  oi>  m 
e  of  the  coveiiant,  was  as 


and  willingne.ss  to  fulfil  said  c<>n- 
the  defendant  their  penal  bond  for 
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his  iudemniiy,  whenever  he  is  ready  to  perform  said  coutraet  <« 
his  part;  and  hereby  ott'er  to  perform  any  order  made  bv  this 
honorable  Court,  in  that  matter." 

The  answer,  after  denying  that  the  defendant  wa*  liable  to 
account  at  all,  procee<le<l  as  follows: 

"That  the  defendant  has  not  turne<i  over  the  assets  of  his* 
administration  to  plaintiff,  or  given  his  note,  with  mortgage,  as 
stipulated  for,  for  the  reason  that  he  has  since  asc-ertainwl  thai 
there  are  still  claims  of  considerable  amount  outstanding  again^ 
the  estate  of  the  intestate.  And  he  has  since  l>een  soedfornKB* 
than  $5,000.00.  That  since  said  agrerment  was  entered  inio,ilit 
plaint iifs  have  mortgaged  all  of  their  esiate  for  more  than  it  & 
^orth,  as  defendant  is  informed  and  believes,  and  should  defend- 
ant be  forced  to  pay  over  to  them  the  amount  in  his  baiMk,  aod 
judgment  should  be  given  against  him  for  these  claims,  tlit 
defendant  would  lose  said  amounts." 

The  answer  did  not  contain  any  allegation  that  the  plaintift^ 
had  n«>t  performed  their  covenants. 

The  case  has  b^en  repeatedly  before  the  Court, and  is reportd 
in  82  N.  C,  412;  83  N.  C.,524;  84N.  C.,836;  88N.a416, 
and  92  N.  C,  547. 

Mr,  John  Devereux,  Jr.,  (Messrs,  Jos.  B.  Batchelor  and  (?«- 
E.  Wikon,  were  with  him  on  the  brief),  for  the  plaintifls. 

Mr.  W.  />.  Bynum,  {Mr.  B.  W,  Sandifer,  also  filed  a  briea 
for  the  defendant. 

Smith,  C.  J.  The  covenant,  the  specific  performance  of  whi<*h, 
as  a  means  of  enforcing  a  lien  upon  the  real  estate  described  id 
the  pleadings  is  demanded,  embraces  two  distinct  iuiereste,  coe 
wholly  personal  to  the  contracting  parties,  the  other  the  tnei 
estate  committed  to  the  joint  administration  of  the/emr  pbintiD 
and  the  defendant.  The  payment  of  the  deferred  paniase 
money  for  her  share  in  the  land  sold,  is  to  be  secured  by  the 
conveyance  of  the  estate  of  the  debtor,  thus  chained,  by  a  raort- 
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:  (itlt:ii<liii]i,  lelt  iu  cliargt  of  ilie  trunt  eslDte 
slate,  J.  L.  Lioelterger,  is  forthwith  to  rei)- 
s  aitiuiiiist ration,  execute  tu  his  associate,  the 
lotr,  i*euriug  interest  at  the  rate  of  eight 
11  two  years,  and  to  he  secured  \u  like 
re  of  the  same  land.  Preliminary  to  the 
■  sum  for  which  the  deiendaut  would  be  lia- 
ary  lo  have  the  partoer^hip  settleil,  whereof 
lember,  in  order  that  his  portion,  as  well  as 

the  guardianship  committed  ti>  the  defend- 
d  an  creditH  upon  the  adiuInistralioD  account 
icted  and  complicated  ccmtroversieb  which 
e  l>een,  settled,  during  the  progress  of  the 
ut  iif  the  administrations,  and  have  iieceasa- 
L'Dliou  of  so  much  uf  the  ctnuract,  as  relate<l 
if  ihe  value  of  the  assets  of  ihe  intestate  for 
ariies  entitled.  During  this  periurl,  the  dnties 
ing  as  trustees  under  their  joint  appointment, 
e,  anil  the  ftuids  have  not  hud  the  joint  care 
iteuded.  As  undersiooil  by  the  plaintiffs, 
t:  defendant  covers  the  two  preliminary,  a? 
nunis  to  be  stated. 

s  arrangement  comprehend  the  retin-ment  of 
Tom  the  management,  with  a  view  to  her 
I  responsibility  iu  the  premises,  but  ihe  mix- 
and  trust  matters  in  one  and  the  same  con- 
lead  lo  antagonism,  a  result  not  sanctioned  in 
ind  we  may  repeal  what  is  said  iu  A'.  C.  R. 
I  N.  C,  223,  "The  law  frowns  upon  any  act 
uciary,  which  places  interest  in  antagojiisiii 
that  result." 

■t  of  the  case,  we  useti  Ihe  languHge  repeated 
V  under   review.     "  We  are  nut  preparetl  lo 

in  this  feature,  an  one  entitiel  lo  a  sjiecific 
validity  were  now  open  to  ijiiestion."     Such 
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equitable  relief  is  not  of  p(»stive  right,  to  be  demanded,  bat  rti» 
afforded  under  general  rules  of  equitable  action,  it  is  true,  in  the 
exercise  of  a  sound  discretion,  by  the  Court. 

But  aside  from  this,  without  needless  repetition,  weailhereio 
tlie  reasoning  pursued  in  the  opinion,  and  now  called  in  que^ 
tion,  upon  which  the  Court  refused  to  decree  a  specific  exeeotii* 
of  the  contract  upon  the  first  hearing  of  the  appeal.  Noivilk- 
stH4iding  the  alile  and  exhaustive  argument,  and  copious  letro- 
ing  bmught  to  bear  upon  the  point,  our  convictions  ^enMiou^ 
changed  of  the  effect  of  the  absence  of  averments  neceBBarrifi 
sustaining  the  present  claim,  and  which  are  not,  beeautje  ofihaf 
essential  nature,  waived  by  pleading  over,  as  now  coDiended. 

We  therefore  adhere  lo  our  former  ruling,  and  affirm  tw 
judgment. 

Affirmtd. 


W.  G.  EGERTON,  Adminletrator,  v.  CHA8.  CARR  et  als. 


Deed —  Construction — Trust — Evidence. 


1.  The  iDtestate  of  plaiDtilT  executed  the  foHowiDfc  Instrument* :  "ThefoUo'tt 
notes  I  leave  in  trust  with  my  son-in-law,  Elias  Carr,  to  be  equally*^' 
between  my  daughters,  M.  H.  H.,  V.  V.  W.  and  P.  D.  A.,  after  my  detth,«c- 
whleh  was  duly  proved  and  re^stered  ;  Jt  vxu  Md^  that  the  instrument  «•- 
In  form  and  effect,  a  deed  of  conveyance,  operatinfi:  at  once,  and  that  It  «» 
irrevocable. 

3.  Such  instrument  operated  to  pass  a  present  equitable  interest  to  the  defect 
Carr,  coupled  with  a  trust,  which  can  be  enforced  against  him  whentbfi** 
for  division  of  the  fund  arrives. 

3.  The  technical  rules  relating?  to  land,  which  require  a  lejfal  estate  in  thetn*^ 

to  which  the  trusts  may  adhere,  do  not  apply  to  unendorsed  notes  formoofJ' 
especially  since,  under  our  present  system,  the  equitable  owner  muM  f9t  * 
them  In  his  own  name. 

4.  The  near  relationship  of  the  parties  furnishes  a  sufficient  consideratioD,  11  <** 

was  necessary  :  and  acceptance  of  the  trust  by  the  trustee  fumisbwa««*" 
eratlon  for  its  enforcement  ag^ainst  him. 
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dIstiDfcuIsbed  frum  bo  tuctilory,  trust,  aixl   * 
ne,  exrppt  Ui  d1etr[bute  tbe  Inud  amoae  the 

lent,  upon  lospectloD,  Is  left  doubtful,  parol 
be  InWntJon  of  the  maker. 
ipxm  V.  McDoueit,  3  D.  &  B.  Eq.,  463 ;  Hmry't 
51B  (895) ;  Bele/ur't  aUI,  66  N.  C,  51  ;  Sobert- 
a  V  ittermati,  7  Ired.,  93  ;  Abrami  v.  VuriUm, 

0  N.  C,  410,  cited  and  approved). 

PkillipK,  Judge,  &{  Fall  Term,  1886, 
ARREN  county. 

rdi,  1880,  Maria  A.  Kearney,  the 
iiig  th6  owner  "f  sundry  nott*  for 

1  had  been  before  placed  in  the  hands 
It,  executed  tlie  rollowing  instrunieot 
to: 

leave  in  trust  with  my  s*on-in-Iaw, 
'ided  between  my  danffhlern  Martha 
Williams  and  Polly  Dawson  Alston, 

(s,  dated  June  7th,  1879,   for  $60. 

"  Ot-t.  1st,   1875,  for  $200. 

"  Aug.  12th,  1874,  for  »200. 

"  a^t.  15lh,  1874,  for  $200. 

"  June  3d,  1875,  for  $150. 

"  Dec.  20th,  1877,  for  $60. 

"  Oct.  8lh,  1877,  for  $aOO. 

fll,  thifl  13th  day  of  March  A.  D., 

Maria  A    Kbarsey,     [Seal]. 


ved  by  the  oath  of  the  subscribing 
84,  and  registered  soon  after. 
;ution,  the  maker  expressed  to  the 
1,  her  wish  that  the  notes  shoultl   be 
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kept  by  him  until  her  death,  aii<l  then  delivered  to  the  fMnies 
named.  The  u«»tes  were  payable  to  hvr,  and  remained  uneo- 
dorsed. 

She  never  applied  to  the  defendant  ior  these  papei>},  but  sub- 
sequently gave  him  another  bond  for  about  $1,100.00  against 
Parker,  Watson  &  Co.,  as  to  which  she  said  she  wanted  to  make 
a  further  trust.  The  intestate  died  in  1883.  The  defendani  his 
caused  new  notes  be  executed  in  renewal,  which  with  that  orally 
delivereil  to  him,  he  still  holds,  and  refuses,  (»n  pkintif^ 
demand,  to  surrender  or  account  for  to  the  adniinistratur. 

This  action  is  for  the  recovery  of  the  notes  s|.»eeificil  Id  ike 
writiujr,  or  their  value,  or  of  those  substituted  in  the  placeof  the 
original,  and  to  the  issue:  "Is  the  plaintiff  the  owner  of  the 
notes  or  bonds  set  forth  in  the  pleadings?"  The  jury  uiiifcr 
instructions  of  the  Court,  answered  "  Yes." 

From  the  judgment  rendered  according  to  the  verdict,  the 
defendants,  atuong  whom  are  the  three  named  daughters, appal< 

Mr.  L,  C.  Edwardsy  for  the  plaintiff. 
Mr,  Jos.  B.  Batclielor,  ( Mr.  John  Devereux,  Jr.y  was  with  hlffl 
on  the  brief,)  for  the  defendant. 

Smith,  C.  J.  (after  stating  the  facts).  To  be  effectual,  tie 
sealed  instrument  can  opei'ate  only  in  one  of  three  wap,  either; 

I.  As  a  testamentary  disposition  of  the  fund;  or, 

II.  As  a  gift  inter  vivos  of  it  to  a  trustee,  for  distributii« 
among  the  intended  beneficiaries,  at  the  donor's  death,  the  inter- 
est meanwhile  accumulating;  or, 

III.  As  a  donatio  causa  mortis,  revocable  during  the  doflur^ 
life,  which  partakes  of  the  nature  of  both. 

I.  It  cannot  l>e  upheld  as  a  testamentary  disposal  of  the  ik^^ 
for  the  single  sufficient  reason,  that  it  has  not  the  required  duid- 
ber  of  attesting  witnesses;  as  a  will  whether  professing  to  f**^ 
real  or  personal  estate,  must  be  made  in  the  presence  of  notle« 
than  two  subscribing  witnesses,  nor  has  it  the  reqiiisiteof  a"^'* 
©graphic  paper.     The  Code,  §2136. 
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a  g\{t  cuusa  mortis,  for  thit)   must  be  given  id 

uichiiig  death,  and  not  only  was  the  donor  not 

it  she  lived  three  years  afterwHrds. 

a  mortis,  is  haid  by  Battle,  J.  delivering  the 

n  V.  Sawyer,  7  Jitoes,  6,  to  be,  "not  a   legacy, 

e  assent  of  the  exet^utur  to  vest  the  legal   title 

I   it   is  u  gift  mwle  in  cotUemplation  of  death, 

ery,  [Hisses  the  legal  title  at  once  to  the  donee, 

I  be  viiid  if  the  donor  d')  Odt  die." 

/ein  passing  an  equitable  interest  in  the  securi- 

tlie  defendant  Carr,  (and  the  notes  not  l)eing 
her  could  vest,)  the  iosinimeut  must  i)e  deemed 
onveyance,  operating  at  once,  and   irrevocable, 

equity  in  the  daughtei-s,  cajtable  of  being 
le  time  for  diviHion  among  them  arrived.  The 
,  ruled  that  the  writing,  upon  the  face  and  in  the 
ing  circnmstances,  was,  and  was  intended  to  be, 
I  as  it  was  legally  insufficient  to  operate  as  a 
o|>erale  at  all,  and  was  void.  The  jury  were 
led  to  find  the  isMue  in  favor  of  the  plaintifF, 
if  verdict. 

a  the  legiil  character  and  effect  to  be  given  to 
^ased  in  making  the  writing,  we  must  not  lose 
esonie  rule,  whiirh,  in  the  languiigi.'  of  GAsmx, 
Courts  to  l>e  benignant  in  the  inierprelaiiim  of 
erate  acts,  si>  that  they  may  avail,  ^possible, 
I  altogether," 

i>f  the  instrument  was  careftd,  and  with  a  well 
t  only  conveyed  in  its  terms,  but  orally  made 
e,  to  make  a  present  provision  for  conferring  a 
•n  the  object  of  the  donor's  b<)unly. 
convert  an  agent  into  a  trustee,  and  to  attach 
lefendant  Carr,  by  his  assent,  accepts  and  agrees 
le  trusts  involve  [he  retention  uud  management 
heix-after,  not,  as  before,  for  the  donor's  lienelit. 
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and  under  her  (K)utrol,  but  to  accK)unt  for  and  pay  over  their 
aocuTOuIations,  at  her  death,  thus  vesting  a  present  right  Id  the 
donees,  to  have  the  fund  secured,  but  not  to  be  put  io  their  pos- 
session, until  the  hap|)ening  of  a  future  specified  event,  which 
must  occur,  though  at  an  uncertain  day.    * 

The  funds  which  the  donor  declares,  **  I  leave"  in  the  han.is 
of  the  trustee,  becomes  his,  to  hold  and  manage,  aud  finally  to 
divide  among  the  daughters,  for  which  ends  an  equitable  interest 
at  once  is  vested  in  him. 

The  only  feature  which  gives  a  testamentary  asfject  to  the 
pa|>er,  and  upon  which  its  nullity  is  made  to  depend,  is  fouud  in 
fixing  the  period  of  enjoyment  at  the  donor's  death,  while  most 
of  them  point  to  a  present  aud  inter  vivos  act. 

It  is  but  a  partial  disposition  of  the  intestate's  estate.  A  per- 
son is  designated  to  manage  the  funds  during  her  life,  ami  whose 
functions  cease  with  their  delivery  over  when  she  dies,  while  the 
functions  of  an  executor  begin,  just  where  those  of  the  trustee 
end.  There  is  no  reservation  of  authority  or  of  interest  in  them 
thereafter,  such  as  are  implied  in  a  gift  causa  mortis.  Theseare 
the  qualities  of  a  deed  rather  than  of  a  will,  and  no  attempt  is 
made  to  put  the  instrument  in  the  form   required  for  the  latter. 

"  It  does  not  follow,"  we  quote  again  from  the  opiniou  of  the 
same  learned  Judge,  delivered  in  Thompson  v.  McDowetty  2  D* 
&  B.  Eq.,  463,  "  because  an  instrument  is  to  produce  ijnporiani 
results  aftei'  deaths  that  therefore  it  must  be  testamentary.  To 
render  it  testamentary,  it  is  essentially  necessary  that  it  should 
be  made  to  depend  on  the  event  of  death,  as  necessary  to  Us  om 
consummation.^^ 

There  were  many  features  in  the  instrument,  about  which  ths 
was  said,  which  were  clearly  testamentary,  while  there  were  others 
indicating  action  to  be  taken  during  life,  and  it  was  held  to  bet 
deed. 

The  safest  test  for  determining  the  character  of  a  written  paper, 
must  be  fouud  in  its  provisions;  whether  it  pn>fesses  to  Iwoiie 
or  the  other  in  name,  is  not  at  all  conclusive.     Henry^s  Exeeuton 
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Ballard,  2  Car.    Law  Rep.,  Ses  (379);    Will  and   Text,  of 

'     ":,   b\. 

lae,  the  Court,  in  referriDg  to  the  other,  iDsdver- 
cisioD  was  that  the  iustrumeDt  was  teKtaraentary, 
pheld,  Dot  to  be  a  will,  hut  a  deed,  the  Court  not 
ne  of  the  former. 

racter  of  the  iantrunieDt,  upon  iosi^ection,  is  left 
eution  of  the  maker  may  be  ascerlained  by  the 
lence  of  siirrouDdi'ng  clrcii mstaoees.  Roberiaon 
p.,  133;  Clayton  v.  Liverman,  7  Ired,,  92. 
!D,  as  we  think  to  be  manifetil,  that  the  in.stni- 
and  etTect,  a  deed,  in  there  any  l^al  impfdiraent 
i  operating  to  pass  an  equitable  interest,  coupled 
;r  in  the  defendant,  and  a  trust  which  can  be 

him?  We  do  not  see  any  such  impediment. 
les  relating  to  land,  which  require  a  l^al  estate 

which  declared  trusts  mustt  adhere,  are  not  appli- 
lof  unendorsed  notes  for  the  payment  of  money, 
lly  since  under  our  present  system,  theeqniiable 
tay,  Itnt  mu«t  sue  in  his  own  name  upon  them  to 
2y«  due.  The  Code,  §177;  Abrams  v.  Cardan, 
WiUey  V.  GaUing,  70  N.  C,  410. 
lip  of  the  beneficiaries  lo  the  donor,  their  mother, 

were  neces-sary.a  sufficient  consideration  for  the 
loes  the  defendant's  acceptance  of  the  trust,  an 
ration  for  \tA  enfoi'ceaieiit  against  him. 
bjeet  is  elaborately  examined  in  the  notes  to  EUi- 

Vesey,  656,  as  found  in  1  White  and  Tudor's 
I  Equity,  167,  cited  in  the  api>ellant's  brief 

a  court  of  equity  is  not  asked  to  enforce  a  duty 
erwarda  repudiated  by  the  trustee,  for  h&  resists 
maud,  in  order  that  he  may  execute  that  duty 
tut  que  Irud,  and  carry  out  the  donor's  intent, 
xecuted,  in  distinction  from  an  executory  instru- 
iplishes  its  purpose  by  a  direct  transfer  of  the 
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notes,  and  leaves  nothing  further  to  be  done,  except  thedistribo- 
tion  among  the  objects  of  the  donor's  affection  and  bounty. 

The  action  is  predicated  upon  the  absolute  nullity  of  thedwd, 

or  a  supposed  reserved  power  of  revocation  in  the  donor,  or npoa 

'  the  idea  that  if  the  instrument  cannot  prevail  as  a  testaraentoty 

disposition,  it  shall  fail  altogether.     We  do  not  concur  in  either 

view. 

There  is  error,  and  there  must  be  awarded  a  venire  (iefi(m,tfA 
in  order  thereto  this  will  be  certified. 

Error.  Reversed. 


E.  J.  SELLAR8,  AdmlnUtrator,  ▼.  THE  RICHMOND  &   DANA'ILLE  JUl 

ROAD  COMPANY. 

Negligefice. 

1.  The  existence  of  Degligence,  upon  a  given  state  of  facts,  is  generally  U"  b« 

ascertained  and  declared  by  the  Court,  but  cases  may  occur,  where  fart*  « 
so  inseparably  mixed  in  giving  a  complexion  to  the  result,  as  to  reqaiR  o^ 
mission  to  the  jury. 

2.  Where  there  is  a  junction  of  two  roads,  one  using  the  track  of  the  defeodiat 

and  the  defendant  provided  a  switch  at  the  juncture,  which  always  kepi  te 
track  open  and  in  good  condition;  It  toas  held^  that  the  defendant  wassis 
required  to  keep  a  watchman  or  guard  at  the  switch. 
8.  While  the  highest  degree  of  care  is  required  of  railroads,  in  providing  ajjaiist 
accidents  which  may  be  foreseen,  they  are  not  required  to  prodde  agtiB*^ 
such  as  no  reasonable  degree  of  foresight  would  suppose  likely  to  happeR- 

4.  To  render  the  defendant  liable,  the  injury  must  be  the  natural  and  prc*aW« 

consequence  of  the  negligence,  such  as  under  the  circumstaoces,  ougbi  u 
have  been  foreseen  by  the  wrong  doer,  as  the  natural  consequence  of  ti«  aft 

5.  Where  one  railroad  corporation  allows  another  to  use  its  track  bj  nwDinc  ^ 

own  trains  over  the  consenting  companies  road,  and  thus  exercising  the  ft**" 
chlse  of  the  latter,  such  consenting  company  remains  liable  for  tlie  B«pr 
gence  of  the  servant  of  the  other  company,  as  much  as  it  would  be  for  i**^ 
of  its  own. 

6.  This  principle  does  not  extend  to  cases  where  the  cars  of  the  other  coop**? 

are  not  rightfully  on  the  d^endant's  road. 
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detendaDt  rokd  ottowed  ai 

lloD,  iiud  somv  cure  ou  the  road  be 

» luild.  (bat  tbe  dcrend- 

tl,  T4N.,  T34;  BaltUv.  Tht  SaSroad.  n6  N.  C,  B13;  Ay^ 

N.  <;.,  305 ;  Aycoct  v.  Tfl*  BaUroad,  (W  N.  C,  321 ;  WanM- 
t,  250,  cited  aud  approved), 

,  tried  liefore  Shipp,  Judge,  and  a  jury,  ai  Fall 
he  Siiperi<)r  Court  of  Mecklenburg  Mmnty. 
intestate,  in  the  service  of  the  defendant  com- 
on  the  night  of  Deremlwr  5th,  1882,  wae  in 
one  of  its  trains  running  towards  Spartanburg, 
1,  at  a  8|ipe<!  of  twenty  miles  sn  hour,  when, 
a  half  distant  from  that  place,  it  came  in  con- 
ded  flat  cars,  with  such  violence,  as  to  shatter 
n  injure  the  intestate,  that  he  died  a  week  after- 
e  iu  Charlotte.  The  track  from  this  [loint  to 
ends  a  grade  of  sixty  or  seventy  feet  to  the 
Dg  the  depot,  it  Rnds  a  level  of  one  hundred 
nore.  Some  two  hundred  yards  before  reach- 
!  defendant's  track  is  intersected  by,  and  c<in- 
of  the  Sjiartanhui^,  Union  and  Columbia  Rail- 
wliich  we  shall  for  brevity  designate  by  the 
,"  and  thence  to  the  depot,  the  road  is  used  hy 
nctiim,  a  safety  switch  was  plHce<l  and  main- 
er,  for  its  own  convenience,  of  such  consiruc- 
-  interfered  with  the  running  of  the  trains  of 
d  was  temporarily  displaced  by  the  Columbia 
lit  the  passage  of  its  cars  on  the  defendant's 
sary.  No  switch  tender  was  required  for  re-ad- 
e  presence  of  a  watchman  dispensed  with,  to 
nt  from  its  displaoement. 

m  the  switch  on  the  Columbia  track  towards 
still  steeper,  and  for  half  a  mile  was  at  a  grade 
"eet  to  the  mile.     The  switch  has  long  been  iu 
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use,  and  no  inconvenience  has  resulted  to  the  o|)eration5  of  the 
defendant  conipany. 

The  two  loaded  lumber  cars  had  l)een  brought  to  Spar- 
tanburg by  the  defendant,*  and  there  placed  in  chai^  of  offi- 
cers and  agents  of  the  Columbia  Company,  fr>r  transportatioo 
over  a  p<»rtion  of  its  road,  and  were  removed  on  it,  some 
distance  from  the  junction,  so  that  the  defendant's  employ^ 
had  no  longer  any  control  over  them.  The  engineer  aod  .<er- 
vants  of  the  Columbia  company,  l>eing  in  exclusive  possessno 
of  these  cars,  and  two  others  of  its  own,  found  the  power  of  the 
engine  insufficient  to  move  the  f(»ur  cars,  forming  a  single  tnio, 
further  up  the  st^p  acclivity  of  their  road,  detached  the  toraer 
two,  and  bloi*ked  their  wheels  to  keep  them  stationary,  until  the 
other  two  cars  could  be  drawn  up.  In  order  to  exert  the  mov- 
ing force  (»f  the  engine  to  its  fullest  capacity,  and  makeafre^ 
start,  the  slack  had  to  \ye  taken  up  by  backing,  in  doing  which 
the  chocked  cars  were  struck,  the  props  l)ehind  their  wheels  dis- 
placed, and  they  commenced  their  downward  descent  towards  the 
switch,  passing  which  they  ascended  the  slope  of  the  defendani ? 
road,  until  the  momentum  acquired  being  exhausted  beforeinir- 
ing  at  the  level  of  the  depot,  they  commenced  the  reUtJgruk 
movement  which  carried  them  by  the  switch,  and  to  the  place 
where  the  collision  occurred. 

A  brakeman  attached  to  the  Columbia  moving  train,  when  lie 
observed  the  retrograde  motion  of  the  blocked  'cars,  ran  "with 
all  his  might,"  as  he  expresses  it,  to  the  switch,  to  arrest  the 
return  of  the  loosed  cars,  but  they  had  passes)  it  before  be  get 
there,  and  were  proceeding  on  their  course. 

The  colliding  train  was  due  at  Spartanburg  at  8  P.  m., 
while  the  precise  moment  of  striking  is  not  stated,  it  would 
to  have  been  just  about  the  time  when  the  lumber  carscametp 
a  stand-still.  The  night  was  so  dark  that  an  object  of  their  sift 
was  visible  to  the  lookout  on  the  colliding  engine,  only  wh« 
about  one  hundred  feet  distant.  These  are  the  material  aw 
untraversed  facts  developed  in  the  testimony  heard  at  the  trial. 
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ere  was  a  verdii't  ntitl  judgment  for  the  plaiiitifT,  and  the 
dant  appealed. 

-.  PlaU  D.  Walkei;  fur  the  plaintiff. 

•■ggra.  R.  D.  Johnson,  C-  M.  Bushes  and  F.  H.  Buthef  {Mfssrs. 

'Jtenck  and  Chas.  Price  were  wiih  them  on  ihe  brief),  for 

efendant. 

ITH,  C.  J,  (after  siatiog  tht  facts).  If  tiie  action  had  been 
;ht  against  the  orgaoizatinu  tu  the  m  ism  an  age  11  tent  and 
usable  n^ligence  of  who^e  servants  the  iDtesiate's  injuries, 
onsequent  lies  of  life,  are  directly  attributable,  there  would 
)  legal  defence  against  its  aiiccessful  prosecution,  and  the 
ery  of  damages.  But  it  is  a  different  question,  when  the 
is  asserted  against  the  defendant.  Its  servants  had  no 
il  over  the  cars,  which  had  been  delivered  to  the  .servants 
e  Columbia  company,  nearly  an  hour  previous,  nor  («uld 
exercise  any  authority  over  the  action  i>f  the  latter.  The 
ry  now  is,  wherein  w  found  the  acts  or  omissions  of  the 
dant,  or  its  employes,  out  of  which  springs  its  responsibil- 
'  the  plaintiff's  intestate,  or  to  the  plaintiff,  and  how  the 
^nce  of  the  servants  of  the  other  company  can  be  legally 
ted  to  the  defendant,  so  as  tn  subject  it  to  the  cJaiin  for 
eosatory  damages. 

e  first  issue  submitted  to  the  jury  was  in  this  form :  Was 
eath  of  the  plaintiff's  intestate  caui^ed  by  the  negligence  of 
efendant  ?  The  response  rendered  being  in  the  affirmative, 
e  series  of  instructions  asked  for  by  the  defendant,  present 
ise  in  iis  different  aspects  upon  the  evidence,  underlying  all 
lich,  is  the  comprehensive  proposition,  that  no  negligence 
e  [art  of  the  defendant's  servants  is  shown,  entitling  the 
tiff  to  the  recovery  of  damages  from  it.  This  requires  of 
examine  the  directions  of  the  Court,  and  the  groutids  upon 
I  the  jurors  were  authorized  to  act,  in  imputing  negligence 
!  defendant's  servants,  for  which  their  principal  is  liable. 
42 
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The  Court  instructed  the  jury,  that  there  was  do  negligwitta 
the  <lefei»dant,  in  allowing  the  other  Company  tu  usetheir^witri 
in  making  connecti<m  between  the  roads,  to  facilitate  ihviow- 
change  of  freight  between  them.  **  But,''  says  the  Judge, nt- 
stating  the  evidence,  and  assuming  the  facts  m  lie  as  j^taied,  *"i 
was  the  duty  of  the  defendant  to  have  a  watchman  at  tliai  Jdk" 
tion,  or  some  signal,  provision,  or  appliance,  to  prevent  >«* 
accidents  as  this,  and  to  provide  for  the  safety  of  its  em\iojk 
such  as  the  intestate,  running  its  trains  upon  the  main  tnek- 

The  existence  of  negligence  upon  a  given  state  of  fads,  isgtt- 
erally  to  be  ascertained  and  declared  by  the  Court,  though ei« 
may  «»ccur,  in  which  they  are  so  inseparably  intermixed, in givK 
a  complexion  to  the  result,  as  to  require  a  submission  to  iW 
jury,  and  their  general  response,  under  appropriate  in>trucO'* 
for  their  guidance  from  the  Court.  When  theseverattceispr*> 
ticable,  as  in  this  case,  the  Judge  must  decJare  the  prej^w?^ 
absence  of  negligence  in  the  transaction,  as  found  by  the  jnrTi 
and  it  is  a  reviewable  error,  when  he  makes  a  wrongful  denswi 
in  the  premises.  Now,  was  it  the  defendant's  duty  lo  bvM 
watchman,  signal  provision,  or  appliance  at  the  juncfioB,  ^i' 
guard  against  such  an  unforeseen  accident  as  happened  on  ""^ 
occasion?  It  was  not  necessjiry  to  prevent  a  derailment  (tf  JS 
own  trains,  ft>r  it  was  a  self-adjusting  contrivance,  that  kej*  i^^ 
track  always  in  proper  position.  Its  trains  ran  with  tbesfl>^ 
safety  over  this,  as  over  any  other  portion  of  its  track,  tna "* 
security  to  persons  on  them  was  in  no  manner  jeoparded!?'* 
connection. 

Was  a  signal  at  this  noint  more  needed  than  elsewhere"?  "*' 
it  within  the  compass  of  reasonale  foresight  and  sapcitj, ^"*^ 
such  an  accident  from  such  a  cause,  might  take  place,  which oopi 
to  have  been  provided  for  and  guarded  against?  An  oktnirt** 
might  be  found  upon  any  part  of  the  road,  hut  are  watchnHfl^ 
be  distributed  throughout  its  entire  length,  to  look  uotfor«fi. 
and  give  timely  warning  to  approaching  trains?  \VeA»«<* 
think   these  carrier  corporations  are  held  to  such  tneasat*" 
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We  have  not  been  referred  to  any  case  in  our  owd  courts,  or 
a  well-oonsidered  adjudication  elsewhere,  that  imposes  so  stno- 
gent  a  liability  as  is  required  to  sustain  the  ruling  now  revieved. 
Public  policy  demands  the  enforcement  of  every  just  obligaiioo 
upon  those  public  agents,  who  have  in  charge  the  property  ukI 
persons  of  others,  and  we  are  not  in  the  least  d^ree  disptsed  t& 
relax  them.  But  we  are  utterly  unable,  on  the  facts  io  this  case, 
to  impute  pecuniary  or  other  culpability  to  the  defendant  ur  ib 
employes,  in  producing  the  disastrous  results  that  followed  i^^ 
escape  of  cars,  not  in  their  own  charge,  but  wholly  under  tk 
control  of  those  of  another  and  disconnected  company. 

Appreciating  this  difficulty,  the  argument  for  the  appeliei^^ 
seeks  to  make  the  defendant  liable  for  the  want  of  care  aod  rig" 
ilance  in  the  servants  of  the  other  company,  upon  the  grouDdof 
their  being  permitted  to  use  the  defendant's  track,  pursuant  to 
the  ruling  in  Aycock  v.  Railroad^  89  N.  C,  321,  and  support- 
ing references,  found  on  page  330. 

It  is  there  held,  upon  authority  and  sound  reasot],  thataoao- 
pany,  permitting  another  company  to  use  its  track  in  ruDoiogfe 
own  trains  over  the  consenting  company's  road,  and  thus  exer- 
cising the  franchise  of  the  latter,  remains  liable  for  the  cod*- 
quences  of  mismanagement,  to  the  same  extent  as  it  would  ^ 
for  such  mismanagement  of  its  own  servants  in  running  itsuw» 
trains. 

The  principle  does  not  extend  to  the  present  case,  Tk 
obstructing  cars  were  not  on  the  defendant's  road  by  their  con- 
sent, and  their  presence  was  an  invasion  of  the  defendant's  pro- 
prietary rights.  The  small  part  of  the  track  use<l  by  defenJaBr^ 
consent,  from  the  junction  to  the  depot,  over  which  the  de»tiw- 
ing  cars  passed,  was  not  on  this  occasion,  and  lawfully,  useil  t^ 
the  defendant's  permission,  for  the  cars  were  running  at  random, 
under  no  control,  and  such  use  was  never  consented  to;  wd 
besides,  the  damage  was  done  on  a  part  of  the  road  which  the 
Columbia  Company  had  no  authority  or  license  to  use,  in  a !«»"'* 
manner  even. 
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>  we  have  said,  a  gnarH  was  Dot  needei)  for  any  purpose  of 
lefeDdant  at  the  switch,  for  such  a  misha|i  could  have  no 
been  foreseen,  than  the  intervention  of  a  wilful  and  law- 
act  of  aggression  fnmi  a.  stranger  could  have  been  antici- 
I. 

ould  a  light  or  signal  at  the  place  have  been  of  any  avail 
verting  ihe  catastrophe  more  than  a  mile  dislant?  Was 
■  any  delay  in  the  effort  to  give  information  of  the  danger 
e  coming  train?  What  then,  could  have  been  done,  which 
omitied,  after  ihe  cars  started  on  their  niissiun  of  ruin  and 
1,  lo  arrest  theit  progress,  or  give  warning  to  the  train,  Sb 
the  dejiot?  We  are  unable  to  nee  how  blame  for  the  terrf- 
esult,  certainly  Tailing  upon  others,  can  attach  to  the  defend- 

lere  is  error  in  this  part  of  the  charge  as  applied  to  the 
spitted  facts,  as  nndprstood  and  declarerl  by  the  Court, 
e  find  it  unnecessary  to  solve  the  interesting  question  of  the 
itiff's  right  to  maintain  the  action  in  this  State,  putting  our 
ion  upoD  other  grounds.  The  subject  i-*  touched  on  in 
ver  V.  Railroad  ante,  250. 

lere  must  be  a  new  trial.  Let  this  be  certified  to  that  end. 
rror.  Reversed. 


W.  C.  BENCHER  v.  A.  L.  ANDER80X. 
Printing  Record. 
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Motion  by  the  plaintiff'  to  re-instiite  an  appeal  on  the  d<K?ket, 
disnijpsed  at  the  last  Term  because  the  record  was  not  printed, 
heard  at  February  Term,  1886,  or  the  Sltpreme  Court. 

The  plaintiff'  in  ihis  case,  had  taken  an  ap|)eal  from  a  judg- 
ment rendered  in  the  Superior  Court  of  Orange  county,  tn  the 
October  Term,  1885,  of  this  Court,  and  when  the  case  was  railed 
for  argument,  on  motion  of  the  defendant's  counsel,  the  ap|«al 
[  was  dismissed,  ujx)n  the  ground   that  the  record  had  not  bw) 

^  printed  as  required  by  rule  2,  §11  (6)  and  (7). 

I  At  the  close  <»f  the  October  Term,  1885,  a  motion  was  made 

by  the  plaintiff's  counsel  to  reinstate  the  case  upon  the  docket 
of  this  Court,  and  for  a  certiorari  to  the  Clerk  of  the  Superior 
Court  of  Orange,  to  send  up  a  full  and  c<miplete  transcript  of 
the  cause,  and  at  this  Term,  the  motion  of  the  plaintiff  bein^ 
called  for  argument,  the  plaintiff  offered  the  affidavit  of  hi* 
counsel  in  support  <»f  his  motion,  the  material  parts  of  which 
are  in  substance:  That  he,  the  counsel,  after  the  judgnieDtiD 
the  Superior  Court  of  Orange,  in  the  spring  of  1885,  byagiw- 
ment,  was  to  make  out  the  statement  of  the  c*ase,  and  it  was  his 
understanding,  that  an  indefinite  time  was  given  for  making oot 
the  case  on  appeal.  But  the  counsel  having  been  engaged  in  cause? 
in  the  adjoining  counties,  he  postponed  the  making  up  the  case 
until  summer,  when  owing  to  long  continued  and  severe  ill- 
nrss  in  his  family,  he  was  compelled  to  postpone  it  again  initil 
the  fall  of  1885,  when  he  niade  out  the  statement,  and  served  it 
on  the  opposing  counsel,  who  refused  to  accept  it,  and  endnt>ed 
upon  it,  **that  it  had  not  been  served  in  the  time  required  bj" 
the  statute."  This  was  the  first  intimation  had  bythecoun*!, 
that  there  was  a  misunderstanding  in  regard  to  the  time  to  be 
allowed  to  make  up  the  case.  He  then  forwarded  the . statement 
to  his  Honor,  Judge  Shepherd,  who  did  not  return  it  in  time  for 
the  ('all  of  the  5th  district,  and  he  did  not  consider,  under  the 
rules  of  the  Court,  thai  any  part  of  the  record  should  be  printed* 
until  the  statement  of  the  case  was  filed.  That  the  plaintiff'* 
DOW  ready  and  able  to  have  the  record  printed,  and  asks  that 
case  be  reinstated  on  the  docket. 
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hat  ii  motion  wus  luinle,  siip^H)rtcd  by  by  (ht-  aflitlavit  ot'  liiti 
tsel,  in  November,  1885,  and  again  oil  the  23i!  of  Dec-embtr, 
5,  to  liiive  the  case  ■'eiimtmed,  ami  tor  a  cert!oi-nri  to  be  issued 
le  Clerk  of  the  Sujierior  Court  of  Orange,  biii  Iwtb  affidavits 

iieen  mi!<|>lav»l. 

he  counsel  for  di-femlaut  filed  an  affidavit,  in  \vhi<;li  he  denied 

there  vva«  any  agreeineut  a»  to  the  extension  of  time,  and 
her  stated  that  Judge  Shepherd,  at  tlip  close  of  the  circuit 
re  the  tase  waa  trieti,  read  in  the  hearing  of  the  irounsel  of 
I  parties,  u  statement  of  the  case  as  made  by  liini,  but  the 
isfl  of  the  plainlilf  refuse*!  to  accept  it  as  the  statement  of 
nise,  saving  lie  had  no  riglit  to  make  np  the  case,  and  that 
er  than  ac-ept  his  statement,  they  woulil  prefer  having  no 
-meui  at  all.  The  counsel  for  plaintiff  then  presented  to  the 
ndant's  coun^l,  rhe  "case"  as  made  up  by  them,  which  he 
■«<l  to  accept,  l)ecanse  not  made  within  the  time  prei^iribed  by 
ituiute. 

(exsrs.  A.  W.  Graham,  John  Manning  and  E.  C.  Smith,  for 

plaintilf. 

fr.  John  \V.  Graham,  for  the  defendant. 

SHE,  J.,  {after  stating  the  facts).  We  do  not  think  the  plain- 
is  entitlefl  to  the  writ  of  eerfiorari.  In  fact,  we  do  nol  see 
it  could  bcnefil  him,  if  issued  under  the  (jircunistances,  and 
eems  to  have  come  To  the  same  conclusion,  for  his  counsel,  ia 
atBdavit  filed  in  behalf  of  his  client,  does  not  ask  for  the 
,  bnt  only  that  the  case  be  reinstateil. 

here  is  some  ground  for  this  relief.  There  seems  to  have 
I  an  honest  misunderstanding  between  tlie  counsel  of  the  par- 
as  to  an  agreement  for  the  extension  of  rime  to  make  up  the 
<eon  appeal,"  and  then  there  was  an  untoward  miscarriage  iu 
ing  up  the  appeal,  in  which  the  plaintiff  was  in  no  fault,  and 
n  we  add  to  this,  the  conclusion  of  his  cnunsel,  that  there 
lid  be  no  ne<«'88ity  for  printing  the  record  before  the  state- 
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ment  of  the  case  should  be  put  on  file,  we  think  the  plaintiff  hfc 
offered  a  sufficient  excuse  for  his  apparent  laches,  mv]  that  hi? 
case  should  be  reinstated.     And  it  is  so  ordei-ed. 

Motion  allowei 


A.  B.  WARE  and  WIFE  v.  A.  R.  NESBIT  et  als. 

Evidence — Husband  and  Wife— Privy  Examination— Mge% 

Charge. 

1.  Formerly,  the  privv   examination  of   a  fane  covert  was  held  to  give  to  tte 

acknowledgement  of  her  deed  the  sanctity  of  a  judicial  proceeding,  but  thbln* 
been  changed  by  statute,  and  the  acknowledgment  and  privy  exaraiDiliaiR 
now  open  to  be  attacked  collaterally. 

2.  In  an  action  to  impeach  the  deed  of  a  married  woman  for  duress,  dedaratkw 

made  to  her  in  the  absence  of  the  defendants  are  competent,  when  theygoio 
show  cBsential  facU  laid  before  her,  which  induced  her  to  execute  the  d«d 

3.  Where  no  exceptions  were  taken  to  the  charere  in  the  Court  below,  aod  it  d«§ 

not  appear  that  the  trial  Judge  has  made  an  error  in  the  law  as  Uld  do^to 
the  jury,  exceptions  to  the  charge  made  for  the  first  time  in  this  Court,  will 
not  be  considered. 

4.  Where  it  is  found  by  the  jury,  that  a  mortgage  executed  by  husband  sod  rff- 

of  the  wife's  property,  was  obtained  by  duress  practiced  on  the  /»t  •'  ^ 
error  Lo  cancel  the  instrument  entirely,  but  it  should  still  be  left  oper«iTe» 
to  the  husband's  interest. 
{Jtmes  V.  Cohen,  82  N.  ^.,  75 ;  Frye  v.  Currie,  91  N.  C,  436,  cited  and  approfedi 

Civil  Arnox,  tried  l)efore  McKay,  Judge,  and  a  jury,  at  FaU 
Terra,  1884,  of  the  Superior  Court  of  Rutherford  cuontr 

The  plaintiffs,  on  the  16th  day  of  August,  1877,  exwruitnl 
their  two  joint  notes  under  seal,  in  the  aggregate  stim  of  $^3o, 
to  the  partnership  firra  of  A.  R.  Nesbit  &  Bro.,  whi<-h  m^"^^ 
of  the  defendants  A.  R.  Nesbit,  W.  B.  Nesbit,  and  W.  J.  Friday. 
in  renewal  of  an  in<lebtedness,  before  contracted  by  the  plaio^J" 
A.  B.  Ware.  At  the  same  time,  the  plaintiff  made  a  deal  t" 
the  defendant   Reuben   McBrayer,  conveying  an  undividefl '«^ 
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h  interest,  beluDgiug  to  the  feme  plaintitf,  in  a  tract  of  land 
en<led  from  her  mother,  in  trust  to  setiiire  and  provide  for 
payment  of  said  notes,  and  with  a  power  of  sale,  to  Iw  exer- 
\  when  required  by  the  creditor,  iu  case  of  default,  after 
ember  Isi,  of  that  yeur.  The  notes  not  haviog  been  paid, 
trustee  sold  the  interest  so  c-onveyed,  at  public  sale,  in  March, 
8,  and  it  was  purchased  by  the  defendant  A.  R,  Nesbit,  aud 
ed  therefor  made  to  bira  by  the  trustee.  On  February  6th, 
2,  under  certain  proceedinnH  instituted  by  the  tenants  in  com- 
I  for  partition,  and  pursuant  to  a  ilecretal  order  in  the  eause, 
entire  tract  was  sold  for  $5,125.00  ;  the  corresponding  frac- 
al  part  whereof,  represents  the  estate  of  the  feme  plaintiff  in 
land. 

he  plaintiffs,  in  their  complaint,  allege  that  the  execution  of 
notes  and  of  the  deed  in  truNi,  appropriating  the  feme  plain- 
i  interest  in  the  land,  was  [irocured  by  extortion  and  pressure 
ighl  to  bear  upon  her,  by  the  plaintiff's  proceedings  in  an 
)D  against  her  husband,  to  force  the  result,  and-  by  which  her 
volition  was  paralyzed  and  overcome.  These  averments 
lenied  in  the  answer ;  and  from  this  conflict  of  statement 
elicited  the  issne  submitted  to  the  jury,  and  liy  them,  under 
■uciiousof  the  Court, found  in  the  affirmative,  to- wit:  "Were 
notes  and  mortgage  deeds  set  forth  in  thecomplaint,  executed 
^Iher  Ware  and  A.  B.  Ware  to  Reubeo  McBrayer,  under 
ss?" 

:  was  in  evidence  on  the  trial,  that  the  plaintiff  A.  B.  Ware, 
le  Spring  of  1877,  formed  a  mercantile  co-partnership  with 
Durham,  and  in  April,  purchased  of  the  defendants  Nesbit 
to.  five  or  six  hundred  dollars  worth  of  goods,  partly  for 
,  and  partly  on  creilit.  In  this  way,  his  indebtedness  origi- 
d,  and  to  recover  it,  .suit  was  brought,  and  the  plaintiff  A. 
Vare  arrested  and  held  to  bail,  upon  afHdavit  of  the  ilefend- 
A.  R.  Nesbit,  that  the  contract  giving  credit  was  superin- 
■d  by  false  and  fraudulent  repre.sen  tat  ions  <if  the  purchasers, 
o  his  resources  and  means  of  payment.  These  imputed 
dulent  representations  were  denied  by  the  plaintiff. 
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On  examiitatioD  of  said  A.  B.  Ware,  teslifying  for  the  plain- 
tiify  he  was  asked  to  state  the  circa  instances  under  which  he  was 
arrested.  The  defendants  iiiterpused  an  objection  to  the  evi- 
dence, which  was  overruled,  and  the  witness  stattnl  that  he  was 
arrested  by  the  Sheriff  of  Cleveland  county,  on  July  31st,  1878, 
and  on  giving  bond,  with  surety,  was  released. 

Afterwaixls,  the  sureties  told  witness,  that  unless  he  eimipro- 
mised  the  debt,  they  would  surrender  him  and  send  him  hark 
to  jail.  This  evidence  was  also  objected  to,  the  defendants  wi 
being  present,  but  admitted  by  the  Court.  His  wife  knew  this 
fact.  This  was  also  received  after  objection  overruled.  Wit- 
ness then  testified  that  the  feme  plaintiff  was  present  when  the 
arrest  was  made,  and  knew  that  the  sureties  had  threatened  to 
deliver  him  up  to  the  sheriff;  that  she  was  in  delicate  health, 
with  a  babe  about  one  vear  old  at  her  breast. 

There  was  a  judgment  on  the  verdict,  directing  iheUrndsand 
mortgage  to  l)e  cancelled,  and  the  defendouts  appealed. 

Messrs,  Jone^  and  Hardwick  filed  a  brief  for  the  plaintiflk 
Mr,  R.  D.  Johnston^  for  the  defendants. 

Smith,  C.  J.  (after  stating  the  facts).  We  reproduce  so  mucli 
of  the  testimony,  as  shows  the  pertinency  and  liearing  of  the  evi- 
dence to  which  exception  was  taken.  It  is  quite  nianiff^t  tliat 
what  transpired  and  was  known  to  the  feme  plaintiff,  was  cow- 
petent,  in  proof  of  the  agencies  which  are  alleged  to  have  bwD 
instrumental  in  bringing  about  that  state  of  mind,  in  which  her 
volition  and  moral  freedom  were  lost  or  impaired.  Thedeclan- 
tions  offered,  are*not  merely  such  in  their  narrative  form,  hot 
essential  facts  before  the  /erne,  which  led  to  acts,  and  which  in 
elucidation  of  those  acts,  were  entirely  proper,  as  much  soas^ber 
feeble  (condition  and  susceptibility  to  influence.  The  statemeot 
of  the  feme  plaintiff  herself,  in  regard  to  the  circumstance* 
under  which  ^he  signed  the  notes  and  execute*!  the  deed,  in  wb'^' 
her  own  real  estate  was  conveyed  for  their  security  and  pHvnieot, 
are  similar,  but  more  in  detail.     It  is  thus  set  out  in  the  case; 
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The  plaintiflf  Esther  J.  Ware,  was  then  introdnt-ed  as  a  wit- 
on  her  own  behalf,  and  staled  that  she  was  in  delicate  health 
le  time  wlie  executed  the  deed  in  question;  had  a  child  al">ut 
year  ok!  at  her  breast ;  that  the  sherift'  of  Cleveland  arrested 
husland  at  his  home  in  Shelby;  ihat  she  was|ire9eiit  when  it 
done, and  was  greatly  excited;  that  after  that  he  gave  his 
rf  and  was  released.  When  it  was  started  up  again,  my  hus- 
i  told  me  uboiii  it.  Objected  to  and  admitted."  Exception 
lefendaiils. 

It  was  admitted  by  defendants,  that  the  land  was  the  laud 
Urs.  Ware;  that  she  consented  to  sign  the  deed  under  the 
that  her  husband  would  be  sent  to  the  common  jail,  or  she 
lid  not  have  signed  it;  that  she  owned  the  one-tiinib  interest 
le  lands  in  Rutherford  («unty;  inherited  it  from  her  mother." 
Fpon  cross-examination,  witness  stated  that  she  was  examined 
Mr.  T.  D.  Lattimore,  Clerk  of  the  Superior  Court  of  Cleve- 
I  county,  and  told  him  she  signed  the  same  freely  and  vol- 
)rily,  and  without  fear  or  compulsion  on  tlic  (>ari  of  her  hns- 
[),  orany  oqe  else,  as  stateil  oil  the  cenitiraite;  that  she  was 
ectiy  willing  to  convey  her  lands  to  keep  her  husband  from 
ig  to  jail ;  that  she  never  saw  the  defeudiiuts,  or  any  of  them, 
never  had  any  conversation  with  them;  that  last  summer  or 
ng,  her  husi>an()  told  her  that  h  lawyer  had  said  that  she 
d  get  her  land  hack,  and  they  then  instituted  these  proietnl- 
),  to  get  it  back. 

'here  was  much  conflicting  testimony  offerred  for  the  defend- 
i,  and  it  was  shown  that  that  the  clerk  before  whom  the  pro- 
I  of  the  deed  was  taken,  fully  explained  its  provisions  to  the 
ntitf  Esther,  and  that,  as  is  set  out  in  the' official  certificate, 
as  acknowledged  by  her  lo  have  been  voluntarily  executed, 
"he  Court  charged  the  jury  as  follows: 
A  married  woman's  land  can  i>nly  be  conveyeil  by  deed,  exe- 
id  by  herself  and  her  husband,  and  d<me  freely  and  volun- 
ly,  and  without  any  force  or  fear  of  her  husl>and  or  any 
iT  perstm  whabioevr,  and  this  is  perpetuated  aii<l  completed 
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under  our  laws,  by  her  privy  examination,  before  the  Clerk  of 
Superior  Court,  as  in  this  case. 

"  When  a  deed  sig^ned  by  both  husband  and  wife  is  acknowl- 
edged before  the  Clerk,  and  he  takes  the  privy  examination,  then 
this  is  a  judicial  determination,  and  can  only  be  set  aside  for 
duress,  force,  fear,  fraud,  or  false  and  fraudulent  representations 
on  the  part  of  those  for  whose  benefit  the  deed  was  made.  That 
the  deed  was  made  to  keep  her  husband  from  going  to  jail,  is  not 
that  duress  which  would  avoid  a  deed,  if  she  preferrwl  toeie- 
cute  this  mortgage,  rather  than  have  her  husband  go  to  jail.  It 
can  only  lie  avoided  from  force,  or  fear,  or  wrong  done  to  bring 
about  the  arrest  or  unlawful  act,  which  wa^  calculated  to  delude 
or  deceive  or  mislead  her  about  the  truth  of  the  transaction. 

"  If  the  defendant  Nesl>et  &  Bro.  had  a  bona  fide  claim  agaiiKt 
A.  B.  Ware,  and  upon  that,sue()  out  an  arrest  and  bail,  and  took 
A.  B.  Ware  into  custody,  and  he  gave  bail  for  his  appearance  it 
Mecklenburg  Court,  and  A.  B.  Ware  interce<led  with  his  wife, 
by  fair  and  honest  representations,  and  without  force  or  putting 
her  in  fear,  she  made  and  executed  with  her  husliand,  a  mort- 
gage on  her  own  land  to  secure  the  debt,  with  a  full  knowledge 
of  the  facts,  and  to  procure  the  release  of  her  huslMind,  then 
there  would  be  no  duress.  Duress  is  some  act  that  takes  awiy 
the  free  will  of  the  wife,  or  deception  by  false  and  frandulent 
representations,  used  to  attain  the  execution  of  the  mortgage. 
If  the  Nesbfts  resorted  to  the  arrest  and  bail,  when  not  entitled 
to  that  remedy,  and  either  by  false  statements  or  fraudulent  acts, 
procured  the  arrest  of  the  husband,  or  if  the  arrest  wa*^  made 
with  the  unlawful  purpose  to  procure  the  mortgage,  and  by  that 
instrumentality  operated  upon  the  mind  of  the  wife,  so  as  to 
wrongfully  put  her  in  the  positicm  of  rhoosing  Ijetween  lh< 
imprisonment  of  her  husband,  or  executing  a  mortgage  on  her 
land  to  secure  the  debt,  then  the  false  statements  and  wn>ngful 
arrest  of  the  husband,  and  thereby  obtaining  the  mortjjage  in 
order  to  secure  the  debt,  would  be  duress." 
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Certain  written  instructions  were  asked  by  the  appellants 
len  the  testimony  was  concluiled,  but  were  withdrawu  after 
i  delivery  of  the  geu*>ral  i-harge,  ami  are  not  in  the  record. 
The  directions  to  the  jury  as  to  tht:  law,  are  quite  us  favora- 
:  to  the  defendants  as  they  can  ask,  and  the  feme  plaintiff  is 
Id  to  a  rigid  acvountabitity,  scarcely  less  than  if  she  were  a 
le  sole,  for  her  acts,  and  the  disability  of  her  condition, 
nrds  her  as  little  protection  from  their  consequences  in  the 
sculiun  of  her  deed. 

Formerly,  the  aclcDowledgemeut  at  execution  of  a  deed  hy  a 
irried  woman,  with  her  privy  examination,  was  held  to  give 
it  the  sanctity  and  conclusiveness  of  a  judicial  proceeding, 
t  it  is  otherwise  now,  aod  her  deed,  like  that  of  her  husband, 
now  exposed  to  impeachment,  on  the  same  grounds  as  bis 
nes  V.  Cohen,  82  N.  C,  75.  The  present  is  an  impeaching 
:ioD,  having  for  its  object,  the  auonlling  of  what  was  done  by 
i  plaintiff,  and  her  restoration  to  her  former  rights. 
There  was  no  instruction  asked  that  there  was  no  evidence  of 
i  duress  alleged,  and  this  point  is  not  before  us.  Nor  can  we 
tice  the  defects  imputed  to  the  instructions  given,  for  no  cor- 
!tiou  was  suggested — none  pointed  out, — and  the  appellants 
;ra  to  have  been  content  with  the  entire  charge.  There  is  no 
se  proposition  of  law,  in  itself  considered,  which  will  war- 
it  an  exception  first  taken  in  this  Court,  as  said  in  Fry  v.  Cur- 
',  91  N.  C,  436,  and  other  sulisequent  cases. 
There  is  do  error  in  the  record,  and  the  judgment  must  be 
irmed,  except  in  so  far  as  it  directs  the  cancelling  of  the  notes 
d  deeds,  which  remain  effective,  so  far  as  the  said  A.  B.  Ware 
individually  concerned,  and  are  inoperative  only  as  to  the  feme 

UDtiff. 

Modified  and  affirmed. 
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♦THOMAS  D.  HOLLY  AND  D.  BELL,  Exrs  v.  8ALLIE  D  MOLLY  etils, 

Willy  Consirudimi  of — Negotiable  Note,  PresumpHyn  of  Owmt- 

ship —  Rents — Reversion. 

1.  By  bis  will  the  testator  bequeathed  as  follows:  "I  hereby  s^Te,  remise ttd 

leave  to  my  brother  W.  J.  H.,  all  claims  and  demands  of  whatever  kiad  1 
may  have  ac:aiDst  him  at  my  death  ;  '^  Ndd^  that  this  bequest  did  oot  embrBce 
two  notes  which  were  fouud  amou|2:  the  testator's  papers  at  his  death,  execs- 
ted  by  G.  W.  W.,  payable  to  W.  J.  H  ,  and  not  endorsed. 

2.  The  possession  of  an  unendorsed  ne^rottable  note,  raises  a  presatnpUon  of  tafft 

as  between  the  holder  and  payor,  that  the  holder  is  the  owner.  Bat  thi»  p^^ 
sumption  does  not  arise  as  between  the  holder  and  the  payee,  who  bat  ike 
legal  title. 

8.  Another  clause  of  the  will  was  as  follows:  **I  give  and  devise  mj  Wiiiov 
Branch  farm  and  fishery  *  ♦  ♦  ♦  to  m}'  nephew  T.  D.  H.,  his  heir^snl 
assigns. ''  The  testator  before  his  death  leased  the  fishery  by  articles  M2r 
partes  to  J.  W.  and  J.  M.,  for  two  years,  with  a  right  to  the  lessees  locc-a- 
tinue  the  lease  for  five  years,  they  agreeing  to  pay  an  annual  reoi  of  ^01- 
the  payments  to  be  made  1st  of  June  of  each  year.  No  separate  bond  «i> 
taken  for  the  rent  of  each  year;  Held,  that  the  rent  which  became  due  afte 
the  death  of  the  testator  followed  the  reversion  to  the  devisee. 

{Andrews  v.  AfcDaniel,  68  N.  (J.,  385  ;  Alexander  v.  Wriaton,  81  N.  C,  191;  J^ho* 
V.  Love,  82  N.  C.,405;  Korfiegayv.  Collier,  65  N.  C,  60;  Hoffersv.  McKeiek, 
J  bid.,  218;  Mixon  v.  Coffleld,  2  Ired.,  301,  and  Robertson  v.  Duiin,  87  N .  C,  l«l. 
cited  and  approved). 

Civil  action,  tried  at  FaH  Term,  1885,  of  the  Superior 
Court  for  Bektie  county  before  Cbnnor,  Judge, 

The  facts  were  as  follows : 

The  purpose  of  this  action,  is  to  have  certain  clauses  of  the 
will  of  Augustus  Holly,  tieceased,  construed.  It  appears  thai 
he  died  on  the  27th  day  of  May,  1882,  leaving  a  last  will  iml 
testament,  which  was  duly  proven. 

Sundry  bequests  are  made  by  the  will,  and  among  theoi  ooe 
in  the  following  words: 

8.  **  I  hereby  give,  devise  and  leave,  to  my  brother,  Wiilitn 
J.  Holly,  all  claims  and  demands  of  whatever  kind  I  may  have 
against  him  at  my  death." 


*Smith,  C.  J.,  did  not  sit  at  the  hearing  of  this  case. 
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t  the  time  of  the  death  of  the  tesiaior,  he  liad  in  his  posseB- 
Iwo  single  bouds — one  nf  $500,  aud  the  oilier  for  $1,000; 
eneciited  by  George  W.  Worable,  and  made  payable  to 
liam  J.  Holly.  The  Intter  claims  these  bundtj  as  his  prop- 
he  uase  upon  appeal  for  this  Court,  states  that  the  following 
:  was  Hobmitted  to  the  jury  : 

Were  the  VVomhIe  notes,  described  in  the  complaini,  the 
■eny  of  Wm.  J.  Holly  «t  the  dealh  of  AugustUf.  Holly?" 
Upi'ii  this  issue,  the  plaiutifl'  introduced  the  notes  themselves, 
•r  seal,  payable  to  Wm.  J.  Holly  or  order,  nut  endorsed,  but 
;h  it  wtis  admitted  were  found  by  the  executors  of  Augiielus 
ly,  at  his  death,  among  his  papers.  The  will  of  the  said 
ustus  Holly  was  also  in  evidence.  No  nlher  evidence  was 
re  the  Court.  Upon  this  evidence,  the  C"urt  inslrufted  the 
to  find  the  said  issue  in  the  affirmative." 
0  the  instruction  thus  given,  the  residuary  legatee  excepted, 
he  fourteenth' clause  of  ihe  will  is  as  follows: 
1.  "  I  give  and  devise  ray  Willow  Branch  farm  and  fishery, 
my  Union  Mill  and  mill  site,  and  my  lands  known  as  Piny 
>ds  Lands,  to  my  nephew,  Thomas  Holly,  his  heirs  and 
;ns." 

efore  his  death  on  the  25ih  day  of  October,  1881,  the  teata- 
by  articles  of  agreement  inler-parUa,  leased  to  John  Wilsim 
Josiah  Mizell,  the  "  Willow  Branch  Fishery,"  mentioned  in 
devise  Hb«)ve  set  forth,  for  the  term  of  two  years,  with  the 
t  in  tlie  leasees  to  continue  the  lease  for  five  years,  and  Ibe 
•es,  on  their  part,  stipulated  lo  pay  an  annual  rent  of  $500, 
first  pnyment  to  be  made  on  the  first  day  of  J  une,  1 882,  and 
subsequent  rents  to  be  paid  io  June  of  each  succeeding  year 
ing  the  lease,  but  no  separate  bond  nr  noie  was  taken  for  the 
80  agreed  to  be  paid.  The  rent  for  the  first  year  was  paid 
•re  it  was  due,  to  the  testator,  in  his  lifetime, 
he  devisee  named,  insisted  that  the  rents  mentioned  iu  the 
B,  went  with  the  land,  and  came  to  him  as  part  of  the  rever- 
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sion,  by  virtue  of  the  devise.     The  Court  so  held,  and  the  resid- 
uary legatee  ext^epted. 

The  Court  advised  and  directed,  that  the  boods  mentiood 
belonged  to  William  J.  Holly,  and  that  the  rent  for  the  Fishery 
passed  to  the  devisee,  Thomas  D.  Holly,  and  the  residuary  legatee 
appealed  to  this  Court. 

Mr.  John  Gatling,  for  plaintiff. 
No  counsel  for  defendant. 

MfiRRiMON,  J.,  (after  stating  the  case).  The  case  states,  tbt 
the  notes  under  seal  in  question,  payable  to  William  J.  Holly  or 
order,  and  unendowed,  were  found  among  the  papers  of  the  tes- 
tator at  the  time  of  his  death,  and  this  and  the  will,  coostitote 
all  the  evidence  in  respect  to  the  ownership  of  them  before  ils 
and  all  that  we  are  at  liberty  to  consider  in  passing  upoD  the 
first  exception  of  the  appellants. 

In  view  of  the  evidence,  the  terms  of  the  bequest  redwi 
above  do  not  embrace  these  bonds.  They  did  not,  upon  their 
face,  nor  in  any  legal  or  equitable  aspect  of  them,  constitute anr 
claim  or  demand,  in  whole  or  in  part,  of  any  kind,  in  favor  of 
the  testotor,  and  against  William  J.  Holly.  So  far  as  appeaRj 
they  were  made  payable  to  him  or  his  order,  but  he  did  DOt 
endorse  them,  nor  did  he  promise  or  oblige  himself  to  beojoe 
responsible  for,  or  to  pay  them,  or  any  part  of  them,  in  any 
contingency,  nor  is  there  any  presumption  that  he  did.  Of 
themselves,  they  constitute  no  claim  against  him.  The  beqaest 
embraces  only  '^  claims  and  demands  "  against  him.  Heisuot, 
therefore,  entitled  to  the  bonds  as  part  of  the  bequest  to  him. 

Then,  did  the  bonds  belong  to  the  estate  of  the  testator? 
Accepting  the  evidence  as  true,  this  question  must  l)e  answeiw 
in  the  negative.  The  testator  was  prima  facie  the  owner  of 
them,  except  as  against  the  payee  who  held  the  l^al  title  to 
them.      Robertson  v.  Dunn,  87  N.  C,  191. 


FEBRUARY  TERM,  1886. 


IIOLLI  t'.    HOLLT. 


)qu«4tiuiiably,  tiie  complete  equitable  title  to,  anH  the  Riib- 
al  ownership  of,  a  note  or  bond,  negotiable  bv  endnree- 
,  may,  without  einlorsemeDt,  be  passed  by  the  payee  or 
X,  to  anotlier  person,  by  a  sale  and  delivery  (hereof,  and  \n 
itate,  the  punshaser  thus  l)ec()mes  so  thoroughly  the  owner, 
ID  acrinn  upon  the  uote  or  bond  so  transferred,  can  only  be 
lained  in  rhe  name  of  ihe  real  or  equitable  owner.  The 
,  §177.  Andreu>8  v.  McDaniel,  68  N.  C,  385  ;  Akxttnder 
rf/rfon,  81  N,  C,  191. 

the  substantial  interest  in  the  note  or  Iwnd  may  thus  pass 
e  purchaser  without  endorsement,  and  he  may  collect  it 
>ut  action,  or  sue  for  the  same  in  his  own  name,  or  sell  it 
,  and  it  may  thus  be  sold  to  different  persons  indefinitely, 
t  and  reasonable  presumption  of  fact  arises,  that  the  per- 
il possession  of  it,  is  the  substantial  and  equitable  owner 
uf.  Such  presumption  is  not  conclusive,  but  it  is  sufficiently 
g  to  put  the  |>erson  claiming  it  adversely  to  him  in  posses- 
thereof,  to  pnwf  to  rebut  the  pi'esuniption,  except  that  this 
not  extend  to  him  lo  whom  it  »yas  made  payable,  and  who, 
fore,  in  the  alisence  of  endorsement  holds  the  legal  title. 
|x>s.''e5sion  and  claim  is  evidence  of  ownership, 
ch  a  presumjiiion  seems  necessary  and  expeilient,  under  the 
□  t  method  of  civil  procedure  in  this  State,  which  requires 
actions  generally,  to  be  prosecuted  in  the  name  of  the  real 

in  interest,  and  that  Ihe  legal  and  equitable  rights  of  liti- 

shall  l>e  administered  in  the  same  action,  when  netd  be. 

Jackson  V.  Love,  82  N.  C,  405,  the  Chief  Justice,  discuse- 
he  subject  now  under  cousiderat ion, suid:  "This  recognition 
uitable  ownership  of  a  negotiable  bond  or  note,  a^  property, 
i  to  place  it  upon  the  footing  of  other  j>ei-suual  property, 
admits  the  application  of  the  rule,  which  infers  liile  from 
sBioD,  until  the  presumption  is  met  and  over(H>me  by  rebut- 
jvidence."  He  further  said,  that  "the  Judge  in  the  Court 
r  held,  that  the  denial  in  the  answer,  of  the  plaintiff's  title, 
be  effect  of  requiring  fnnn  him,  proof  beyond  and  in  addi- 
43 
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tion  to  the  production  of  the  note.  In  this  we  thinkhemisoMi- 
t^ived  the  legal  effect  of  the  conflicting  pleadings.  Thtfrfeniil 
destroys  the  force  of  an  allegation,  and  puts  the  wntr^vertd 
facts  in  issue.  It  would  do  the  same,  in  case  the  eodoreerff 
bearer  brought  the  action  in  his  own  name.  But  in  neither  esse 
is  the  denial  evideiice  against,  nor  the  plaintiff's  allegata 
evidence  for,  the  truth  of  the  disputed  fact,  to  he  c<»nsideredk 
the  jury.  The  issue  is  eliminated  and  presented  in  the  form  rf 
a  simple  inquiry  as  to  the  plaintiflF's  ownership  of  the  otuein 
suit.  The  burden  of  proof  rests  upon  him,  and  upon  the  author- 
ities, the  presumptive  evidence  is  furnished,  when  the  not?  ij 
produced  and  read  in  support  of  his  title.  As  there  wa**  nothinf 
shown  to  rejiel  its  force,  the  presumption  should  have  prevaiH 
and  the  plaintiff  was  entitled  to  the  verdict."  That  case  is  verr 
much  in  point  here. 

We  therefore  think  the  Court  properly  instructed,  the  jnrrto 
find    the    isstie  submitted  to  them  in  the  aflBrmative.    PniRfl 
facie,  the  bonds  belonged  to  the  testator  in  his  lifetime,  ej[»p* 
against  the  payee  who  had  the  legal  title. 

The  second  exception  is  untenable.  The  lea«e  was  fn^y«^ 
and  in  the  articles  of  agreement  creating  it,  the  lessees  expreaslj 
covenanted  to  pay  to  the  lessor  an  '* annual  rent"  of  $500. 

Obviously,  it  was  not  the  intention  to  create  a  debt  dne  ft^ 
year  to  year,  distinct  from  and  without  regard  to  the  lease.   Tk 
latter,  and  the  rents  agreed  to  be  paid,  were  of  each  other, and  j 
were  intended  to  go  together;  the  one  was  not  distinct  froffltw 
other. 

In  such  case,  it  is  settled,  that  the  rents  that  coniedueafter 
the  df^ath  of  the  testator,  follow  the  reversion  to  the  devisee. 
Komegay  v.  Colliery  65  N.  C,  69 ;  Rogers  v.  MeKensie,  IbnU 
218;  Nixon  v.  Coffield,  2  Ired.,  301. 

Let  this  opinion  be  certified  to  the  Superior  Court.  i<  »  * 
of'dered. 

No  error.  AflSnned. 
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W.  E.  BROAD.VAX  el  als.  v.  WILEY  BAKER  et  His. 

rry — Damages —  Highway — Na v igable  Stream — Penally. 

:  fnmcbtse  ut  keeping  a  public  terry  la  to  incident  to  rlparl&n  ownership, 
kC  It  csn  be  grHDted  to  none  but  lbo«e  wbu  ouu  the  land  at  one  of  the  ter- 
Ini,  unless  nuch  proprietor  reruse  to  exercise  it,  when  it  may  be  granted  to 
other,  upon  bis  malllnK  compensation  to  the  owner,  and  tbis  la  so,  even 
ben  the  termini  are  public  roads. 

■rj  subtraction  TroiD  the  proSts  of  a  ferry,  by  conveying  Its  customers  over 
e  stream,  with  or  without  charge.  Is  an  injury  tor  which  an  action  will  lie. 
iucb  case,  It  Is  tbe  dEmiautloo  la  the  number  of  customers  wbo  would  uss 
e  terry,  and  the  contequent  rednction  of  tolls,  vhicb  Is  the  measure  of  dam- 
es recoierable  against  such  wroug-doer. 

!  essential  elementa  of  a  ferry  francbise,  is  the  exclusive  rljtht  to  tranaport 
raoDB,  with  tbe  horses  and  vehicles  and  such  persona]  rooiU  as  accompany 
em,  from  one  shore  to  tbe  other. 

lUbllc  ferry  is  protected  by  the  statute.  The  Code,  fSDt«,  from  ail  inter- 
rence  with  the  proper  enjoyment  and  use  of  tbe  francblBe  by  tbe  erection  of 

-ifpible  waters,  coaxtltuled  as  hlgbways,  are  not  ascertained  here  as  in  Eug- 
ad,  by  tbe  extent  of  the  ebb  and  flow  of  tbe  tide,  but  for  their  capacity  for 
■ting  boats  used  as  lastrumeatB  of  commerce. 

h  waters  do  not  lose  their  character  as  navli^bie,  because  Interrupted  by 
lis,  it  they  can  be  used  for  tbe  purposes  of  comiuerce  both  above  and  below. 
;  essentia]  idea  In  a  ferry,  Is  the  crossing  of  a  stream  or  other  body  of  water 

'  public  have  the  right  to  the  use  of  navigable  streams,  which  are  used  as 

gbwaya,  Id  passing  up  and  down  it,  Irom  one  point  to  another. 

court  of  equity  will  nerer  enforce  a  peualty,  although  it  tie  imposed  by  a 

Uute,  and  a  party  who  aeeks  relief  In  a  court  of  eijulty  in  a  case  tor  which 

e  statute  has  provided  a  penally,  must  seek  only  his  actual  damage. 

bere  the  plalDtllf  grsnted  a  ferry  franchise  from  two  points,  opposite  each 

her,  on  a  large  stream,  ft  t«u  luld,  that  be  could  not  enjoin  aud  recover  dam< 

es  from  a  party  who  used  the  stream  ss  a  blgbway  Inconveyiug  freight  from 

lints  up  tbe  river,  altbnuj-h  one  of  these  points  was  within  the  statutory 

stance  of  Ove  miles. 

B  V.  H'(iR)u,  2Dev.,  4ft!;  Taylor  v.  The  Hallroad  t'o.,4  Jones,  277  ;  McJieev. 

RaUroad.  2  Jouef,  I8tt:    WaMngton  ToU  Bridget.  Vommiitionn-i.  SI  N.  C, 

.  L*itit  T.  Ktfting,  1  Jones  390,  cited  and  approved). 
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Motion  to  continue  a  restraining  order  to  the  hearing,  in  a  case 
pending  in  the  Superior  Court  of  Northampton  county,  heard  by 
PhiUip8y  Judge,  at  Chambers  in  Jackson,  cm  October  16th,  1885. 

The  plaintiffs,  W.  E.  Broadnax  and  E.  W.  Wi  I  kins,  the  other 
plaintiff  being  their  lessee,  are  the  owners  of  a  ferry,  which 
for  more  than  fifty  years  has  been  operated  by  their  ancestors 
and  themselves  across  the  Roanoke  river  at  Gaston,  between  its 
opposite  banks  in  Halifax  and  Northampton  counties,  termina- 
ting at  public  roads  in  each.  It  is  recognized  as  such,  and  the 
tolls  are  regulated  by  the  county  authorities.  The  Roanoke  is 
a  large  stream,  navigable  for  more  than  forty  miles  above  Gas- 
ton by  boats  of  light  draught,  but  obstructed  l)elow  by  a  rock 
bottom,  projecting  towards  the  surface,  over  which  the  waters 
rush  and  fall  in  rapid  descent,  until  at  Weldon  12  miles  below,, 
they  become  smooth  and  quiet,  and  are  again  navigable. 

The  defendants  own  batteaux,  which  are  propelled  by  poles  up 
and  down  the  river,  and  are  employed  in  conveying  freight,  from 
a  point  near  the  ware  house  at  the  Raleigh  and  Gaston  Railroad 
Company,  a  short  distance  below  the  ferry  landing,  on  the  south 
bank  of  the  river,  receiving  and  delivering  such  freight  at 
various  landing  places  above,  for  forty  miles  in  this  State,  and 
in  Virginia,  some  fourteen  or  more,  for  the  transportation  of 
which  they  make  charges  and  receive  compensation. 

All  the  points  on  the  river,  touched  by  the  boats  for  transpor- 
tation purposes,  are  more  than  five  miles  above  the  ferry,  except 
one,  known  as  Mason's  Landing,  which  is  distant  about  two^ 
miles,  and  the  defendants^  business  consists  mainly  in  conveying 
supplies,  brought  on  the  railroad  for  farmers  and  other  residents 
near  the  river,  and  farm  products  received  for  delivering  to  the 
said  road,  for  further  transportation  to  markets  on  the  sealx)ard. 
The  testimony  is  abundant,  to  the  convenience  of  the  defendants' 
line  by  water,  and  to  the  burden  of  land  transportation  by  wagons^ 
to  any  other  accessible  point  of  communication  with  railroads. 
The  boats  of  defendants  make  trips  up  and  down  the  river,  from 
two  times  a  week,  to  a   less  number,  accoixling  to  the  distance 
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uve  to  go,  and  tlie  aninunt  of  freight  to  \ie  carried.     These 
iix  draw,  when  loadetl,  eighteen  inches  of  water,  and  have 
ly  for   twenty  bales  nf  ontton  of  four   hundred  and  fifty 
9  each. 
uminouR  evidence,  in   the  form  of  affidavits,   was  read 

the  Jodge  ufMin  the  hearing  of  the  plaintiffs'  ap|i]icaliou 
'estraining  order,  lo  operate  until  the  trial  of  the  caune,  as 

effect  of  the  defendants'  line  of  trans|>urtatiiin,  in  sub- 
g  fi-otn  the  tolls  of  the  ferry,  and  us  to  how  mnt-h  of  the 
t,  but  for  its  interference,  would  have  found  its  WHy  to  the 
,d  over  the  ferry,  and  was  in  consequence  lo^t,  There  was 
-|y  u  railroad,  connecting  with  the  Raleigh  and  Gaston 
ad  at  Gaston,  aod  leading  thence  towards  Petei-sburg,  at 
etion  with  the  Petersburg  and  Roanoke  Railroad,  but  it 
r  many  years  been  discontinued.  Upon  the  hearing  of 
lintilTH'  inoti'in,  the  Court  granted  an  injunction  agaiu.st 
Pendants'  operating  between  the  starting  point  and  Mason's 
Dg,  <)r  any  other  landing  place  within   five  miles  of  the 

in  this  onler  the  defendants  appeal  to  this  Court. 

C.  M.  Butbef,  for  the  plaintiffs. 
If.  H.  Day,  for  I  he  defendants. 

TH,  C.  J.  (after  stating  the  facts).  The  franchise  of  keep- 
Miblic  ferry,  and  demanding  loll  for  transportation,  resides 
State,  and  is  so  incident  to  riparian  ownership,  that  it  can 
nted  to  none  others  than  those  who  own  the  land  at  one  or 
lier  of  its  lerminal  connections,  unless  such  proprietor  or 
(■tors  refnse  to  exercise  it;  when  it  may  be  conferred  upon 
T,  who  4-an  only  obtain  the  right  to  use  the  soil  fur  the 
se,  by  making  compensaiion,  and  this  even  when  thi>se  ter- 
ire  public  roads.  Pipkin  v.  Wynn,  1  Dev.,  402.  This 
ti>  demand  IdIIh  in  uperating  a  ftrry,  sauctinned  by  the 
'  authorities,  with  whom  the  power  to  establish  it  isdepo.s- 
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ite. I,  exists  at  the  common  law,  and  every  subtraction  from  its 
profits,  by  carrying  its  customers  over  the  streum,  for  or  without 
charge,  is  an  injury  for  which  an  action  will  lie.  It  is  the dimi- 
DUtion  in  the  number  of  cust'  mers  that  would  use  the  ferry,  bat 
for  the  interference,  and  reduction  of  tolls,  which  measure  the 
damages  recoverable  against  the  wrong  doer.  So,  by  the  com- 
mon law,  it  was  necessary  to  show  "that  the  termini  of  the  plain- 
tifF\s  ferry  were  between  the  points  of  such  person's  departure 
and  destination,  as  were  in  his  route,  and  would  have  been  parsed 
by  him,  but  for  the  defendant's  wrongful  interference."  Pear- 
son, Judge,  in  Taylor  v.  W.  &  M.  R.  R.  (7o.,  4  Jones,  277. 

To  remove  difficulties  in  the  way  of  pniofs,  the  Geueril 
Assembly  passed  an  Act  by  which  it  is  provided,  that  if  anj 
unauthorized  person  shall  pretend  to  keep  a  ferry,  or  to  transport 
for  pay  any  person  or  his  effects  within  ten  miles,  reduced  tofi« 
by  the  amendatory  Act  of  March  12,  1883,  ch.  381,  of  anvfeny 
(being  on  the  same  river  or  water),  which  is  already,  or  hereafter 
shall  be,  appointed,  such  person  so  pretending  to  keep  afern't^r 
transj sorting  any  person  or  persons  or  their  effects,  shall  forfeit 
and  pay  the  sum  of  two  dollars  for  every  such  offenee,  to  the 
nearest  ferryman."     Revised  Code,  ch.  104,  §31. 

Substantially  the  same  enactment  is  contained  in  The  Code, 
§2049. 

The  essential  element  involved  in  a  ferrv  franchise,  is  ^ 
exclusive  right  ^to  transport  persons,  ami  horses  and  vehide^ 
with  which  the^p  travel,  as  well  as  such  personal  go<»dsasatoK»- 
pauy  thern,  from  one  shore  to  the  other,  over  the  interveoii^ 
water,  for  the  toll. 

A  public  ferry,  then,  says  Abinger,  C.  B.,  in  Bussey  v.  Fidij 
2  C.  M.  and  R.  (Exch.),  432,  is  a  public  highway  of  a  ?paial  de- 
scription, and  its  termini  must  be  in  places  where  the  public  have 
rights,  as  towns  or  vills,  or  highways  leading  to  towns  or  vilk 
An  invasion  of  this  exclusive  right,  is  not  only  restrained  by  the 
statutory  pnihibition  against  the  erection  and  ofiei'atiou  ^^Itg^ 
other  ferry,  l)ut  the  transportatitm  for  pay,  of  |»ersous  or  their 
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a,  that  is,  us  we  niiderHtand  the  latter  word,  the  accKxiipuny- 
>ersaiial  giKxJs  under  their  direct  coiitri)!,  is  forbidden  within 
rescribed  distance  alxive  and  below.  The  eAlabli^'hiug  of  a 
jiiTnpeting  ferry,  is  alwoUuely  di»al!()vved,  while  otlier  metli- 
f  truiisporcation  bceome  penal,  onlv  whea  compensatioti  is 
;ed. 

le  defendants,  act-onling  to  the  plaintiff 's  own  showing,  con- 
Ki  pefsiiiis  for  toll,  and  charge  only  for  freight  eurrieil  up 
lowD  tlie  river,  between  the  railroad  and  the  nunierniis  land- 
above,  some  even  iu  the  State  of  Virginia.  They  iu  no 
'r  senr«  maintain  a  ferry,  nor  is  their  business  of  the  same 
V,  even  assuming  the  |ilainiiif 's  exclusive  franchise  to  extend 
il  embrace  the  larriage  of  freight,  as  such,  and  as  a  separate 
Qde)>endent  artide  of  commerce.  The  defendants  exercise 
imimon  right  ti>  nse  a  uavigable  water,  which  nnites  tw« 
i,  without  the  siiecial  concession  of  the  Stale  or  county 
irities. 
t  does  not  follow,"  we  quote  agaiu  frum  the  opinion  of 

Aliinger,  "from  this  diHitriue,"  (the  right  of  a  ferry  pro- 
>r  to  be  protected  against  an  unlawful  interfereufle  with  his 
liise  by  near  and  (!om|>etiiig  ferries), "  that  if  there  l>ea  river 
ig  by  several  towns  nr  places,  the  existence  "f  a  franchise 
ferry  tiver  it,  from  a  certain  point  on  one  side  to  a  point  on 
[her,  precludes  the  King's  subjei^ts  fmm  the  use  of  the  river, 
(tublic  highwuy,  from  or  to  all  the  towns  or  places  upon  its 
\  and  obliges  them  upon  all  occasions,  to  their  own  iticim- 
nce,  to  pass  from  one  lermiuns  of  the  ferry  to  the  other." 
It  unlike  language  is  used  by  the  Supreme  Court  of  the 
mI  State.-*,  Swayne,  Justice,  delivering  the  opinion,  in  the 
rately  argued  anil  well  considered  ease  of  Conway  v.  Tiiylor, 
ick  603.  There,  a  ferry  franchise  was  possessed  bv  a  rijMt- 
jroprietor  on  the  Kentucky  shore,  to  run  a  ferry  aeros-  the 

river  at  Newport,  and  in  that  .Stale,  as  here,  there  were 
:ory  prohibitions  against  the  establishment  of  oiher  ferries 
n  one  an'l  a  half  miles  over  that  river,  and  within  a  mile 
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upon  any  other  stream,  nor  was  any  new  ferry  to  be  granted 
within  a  city  or  town,  unless  required 'by  an  accumulation  (»f 
business,  to  which  the  afForded  facilities  were  inadequate.  In 
reference  to  the  rights  acquired  under  the  authority  of  Kentucky, 
to  run  the  ferry  and  transport  thence  to  the  op|K)6ite  river  bank 
in  Ohi(»,  without  the  correlative  right  to  do  this  fnim  the  latttf 
shore,  the  Court  say: 

"  Those  rights  give  them  no  monopoly,  under  all  circnraj^taiices, 
of  all  commercial  transportation  from  the  Kentucky  shore,  Thej 
have  no  right  to  exclude  or  restrain  those  then  prc«ecuting  the 
business  of  commerce,  in  good  faith,  without  the  regularity  or 
purposes  of  ferry  trips,  and  seeking  in  no  wise  to  interfere  with 
the  enjoyment  of  their  franchise." 

In  McRee  v.  W,  &  R.  R.  Co.,  2  Jones,  1«6,  the  colonial  te- 
islature  auihoriztd  ihc  construction  of  a  bridge  over  the  Norih 
East  branch  of  the  Cape  Fear  river,  and  forbade  the  keeping  of 
any  ferry,  or  the  building  <»f  any  bridgt»,  or  the  setting  any  per- 
son or  persons,  (^rriages,  cattle,  hogs  or  sheep,  over  the  river  for 
fee  or  reward,  within  six  miles  of  its  lix^itioti.  The  charter  uf 
the  defendar)t  comjjany  authorized  the  construction  of  a  railnad 
over  the  tract  of  country  which  made  nect-ssary  a  pass-way  over 
the  river,  and  within  the  six  miles  mentioned.  The  action  wi» 
for  the  penalty  given  for  a  viulatii»n  of  this  conferred  privilep^t 
and  I  he  Court  held,  that  if  a  construction  was  to  l>e  put  u|*« 
the  enactment,  which  would  arrest  all  improve!  future  modtst»f 
transportation,  demanded  by  increased  wealth,  population  and 
business,  the  monopoly  would  be  in  antagonisu)  to  fuodameDtal 
principles,  and  "contrary  to  the  genius  of  a  free  State."  Bill»>t 
Rights,  §§22  and  23;  Washington  Toll  Bridge  Co.  v.  Conm- 
sioJiers,  81  N.  C,  491. 

But  the  defendants  are  in  the  exercise  of  a  common  awl 
undelegated  right,  to  use  the  waters  of  a  navigable  river  as  i 
highway,  in  the  carriage  of  go<Kls,  not  primarily  in  the  crossing, 
as  a  ferry  is  operated,  from  sh(»re  to  shore,  and  between  fiw 
landing  places,  but  up  and  down  the  stream,  there  being  a  single 
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p|iiu);  place  within  the  prescrilH^  limits.  The  right  to  u^e 
,'igahle  waters,  is  superior  lo  any  iucideiit  to  the  ownership  of 
:  shoivg,  aud  this,  even  wheu  enlarj^  by  the  gram  of  ao 
Jusive  ferry  or  other  traochiHe  annexed  lo  them.  Leans  v. 
ding,  1  Jones,  299. 

Navigable  waters,  constituting  highways,  are  not  ascertained 
re,  as  ihey  are  in  England,  au  island  acce^iltle  to  ocean  tides, 
the  extent  of  iheir  ebh  and  flow,  but  by  a  more  praittical 
t  of  their  ca|iavity  to  float  boats  u^ed  as  instrumenl^  of  coni- 
rce,  in  the  interchange  of  commodities,  aud  lai^  enough  for 
t  pur|K)se.  Such  waters  lose  not  their  navigibiliiy,  because 
ercepled  by  fallst,  when  above  and  below  them,  the  waters  can 
thus  used  for  the  purpose  of  cimitnerce  for  long  distances, 
ider  such  circum stances,  ihey  remain  highways  for  common 
'.  Such  is  the  condition  of  many  of  our  large  rivers,  and 
s  of  the  Ohio  itself,  near  ihe  city  of  Louisville,  until  the 
l>editnent  was  overc>me  by  works  erected  there, 
rhe  defeniJaiHs'  boats,  with  capacity  t"  transport  twenty  bales 
cotton,  or  9,(X)0  pounds  of  freight  each,  asceud  and  descend 
'  river  for  m'ire  than  forty  miles,  passing  the  State  lK)uiidary, 
I  as  a  common  carriei',  receiving  and  delivering  goods  at 
ces  along  ihe  route,  and  thus  transferring  the  proilucts  of  the 
m  to  the  railroad,  and  meanwhile,  bringing  supplies  to  ihe 
mers,  touclilng  at  a  single  point  in  the  presv^ribed  distance, 
i  lliis  |>oint  two  miles  further  up  the  river. 
Can  the  maintenance  of  such  a  line  of  transportation,  be 
^nied  an  exercise  of  rights,  intended  io  l>e  inhibited  by  the 
training  .statute?  Is  it  in  any  proper  sense,  an  invasion  of 
!  plaintiffs'  franchise?  Does  the  statute  mean  to  deny  the 
ilities  iiossessed  by  tli<ise  wh'>  find  Mason's  landing  a  eonven- 
I  piiiut  of  shipment,  and  compel  them  to  carry,  by  wheels, 
lat  tbey  may  raise,  over  the  needless  space  of  two  or  more 
les  to  the  plaintifls'  ferry,  in  order  that  they  may  liave  the 
Is  for  ferrying  it  over?  We  do  not  «<>  interpret  the  prohibi- 
y  legislation.  The  essential  element  in  a  ferry,  is  the  trans- 
station   over   interrupting   water — a  crossing   fnun  shore  to 
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shore,  at  points  conveniently  o{)|)osite,  and  forming  comiectioD 
with  thonm^hfares  at  each  terminns.  A  ferrry  is  defined  by 
Mr.  Webster,  in  words  hori"owed  from  legal  authorities,  to  be, 
"a  lil)erty  to  have  a  boat  for  passage  upon  a  river,  for  the  car- 
riage of  horses  and  men  for  a  reasonable  toll,"  adding,  **It  b 
usually  to  cross  a  large  river."     Toralin's  Law  Diet. 

It  has  now  a  wider  application,  and  has  been  sometimifs  osed 
to  designate  transportation  over  a  wide  expanse  of  water,  the 
easential  idea  of  passing  from  one  shore  to  an  opposite ahorehm^ 
retained. 

We  are  not  disposed  to  hold,  upon  the  evidence,  and  with  the 
defendant's  denial  that  they  carry  any  peison  in  their  boats  for 
fee  or  reward,  that  they  are  invading  the  franchise  possessed  by 
the  plaintiffs,  or  any  just  right  derived  under  it. 

The  action,  moreover,  is  not  alone  for  remuneration  for  loss, 
in  damages,  but  for  the  rec^overy  of  penalties  for  multiplied 
alleged  offences,  and  the  aid  of  the  Court  is  sought  as  an  ancil- 
lary remedy.  But  a  court  of  equity  leaves  one  pursuing  this 
course,  to  his  strict  legal  rights,  and  withholds  its  aid.  Oneseek- 
equity,  must  do  equity,  and  be  content  with  full  indemnity  for 
actual  loss  sustained.  Thus,  a  debtor  charged  with  asurioos 
interest,  will  be,  as  a  condition  of  relief,  required  to  pay  the 
debt  he  owes,  with  legal  interest,  or  if  the  bill  be  filed  by  the 
creditor,  he  must  forego  his  demand  for  the  penalty,  and  be  sat- 
isfied with  such  compensation  as  measures  his  loss,  or  istbe  jo^t 
amount  of  his  claim. 

"It   is  against   the   general    principles  of  equity,"  remarks 
Story,  "  to  aid  in  the  enforcement  of  penalties  or  forfeitures. 
2  Story  Eq.  Jur.,  §§1319  and  1494. 

This  rule  of  action  is  not  abrogated  by  the  union  in  ooe  tri- 
bunal of  the  functii»ns  furmerlv  divided  between  two,  while 
each  exercise  those  peculiar  to  itself,  but  the  underlying. princi- 
ples of  action  are  the  same  and  unchanged. 

There  is  error  in  the  ruling,  and  this  will  be  certified  to  the 
Court  below. 

Error.  Reversed. 


J 
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th(>s.  lytle  v.  littleton  lvtle. 
Jud(/  ment — Dorma  n  t — Execution — Scire  Fadag. 

in  executloD  lasued  on  ■  ilormant  Judgment  l»  Irregular,  but  nut  void,  and  a 
stranger,  without  notice,  at  a  sale  under  sueh  exeeut[on,  gets  a  good  title, 
but  ir  Ibe  judgment  creditor,  or  ■  stniDger  nitb  notice  purchaxes,  be  gets  no 

L'nder  tbe  former  practice,  tbe  onl;  defence  to  a  Kin  faeiat,  ieaued  to  revive 
a  dormant  judgmeDt,  was  payment  or  satisfaction. 

Where  an  execution  laaues  on  a  Judgment  whlcb  as  beeo  docketed  more  than 
ten  yeara,  or  wbeo  tbe  ten  years  expires  after  the  Issuing,  but  before  the  sale 
uuder  the  execution,  It  conveys  no  authority  to  ruake  a  sale  of  tbe  land  so  aa 
to  preaerve  tbe  judgmeot  Men  which  had  attached. 

If  an  execution  leaues  on  a  Judgment  more  than  ten  yearn  after  tbe  docketing, 
but  wblcb  Is  not  dormant,  or  to  a  county  in  which  tbe  ]ud)i;meut  has  never 
been  docketed,  a  sale  of  both  real  and  personal  property  uuder  It  U  valid, 

A'here  a  judpneot  ban  become  dormant,  and  is  more  than  ten  years  old,  no 
execnlion  can  Issue  on  II,  unless  the  creditor  jcives  to  tbe  debtor  an  oppor- 
tunity to  set  up  the  statutory  bar. 

Jo,  where  a  Judgment  was  more  than  ten  years  old,  and  no  execution  had 
Issued  wltbin  three  years,  and  the  creditor  Issued  a  notice  of  a  motloo  to  Issue 
eiecallon.  and  the  clerk  made  no  order  to  that  effect,  but  Issued  the  execu- 
tion ;  /( lau  held  tbat  a  sale  thereunder  was  void. 

inun  V.  Ifi/aU,  ST  N.  C,  SIS  ;  Sheppard  v.  Bland,  Ibxd.,  1*13  ;  MeDvitald  v.  iXeifc- 

wi,8S  N.C.,248;  Lyw  v,  Akm,  84  N.  C,  58a ;  Fox  v.  Klint,  85  N.  C,  173; 

pica-  V.  QanibUl,  •Xi  N.  €,,  3TS ;   WUtiamt  v.  Muilii,  S7  N.  C,  159,  cited  and 

pproved). 

Civil  acfion  for  the  rewwerv  of  land,  tried  befoi^  Qudger, 
dge,  aod  a  jury,  m  Fall  Term,  1885,  of  the  Superior  Court 
Buncombe  county. 

The  plaintilf,  in  support  of  his  title  to  the  land  ileseril>ed  in 
e  complaint,  and  of  which  the  defendant  wns  in  poiisesaion, 
lon  the  trial,  introduced  evidence  to  ei-tablish  the  foUnwing 
■ta: 

Thomas  Lytle,  as  administrator  of  John  Lytle,  in  an  action 
osei'ute<l  aj^inst  the  defendant   Littleton  Ijytle  and  others,  in 
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the  Superior  Court  of  McDowell  county,  recovered  judgment  at 
Fall  Term,  1869,  for  the  sum  of  two  hundred  and  fourteen  dol- 
lars and  twenty-five  cents,  which  was  never  docketed  iu  Bun- 
comhe  county,  wherein  the  disputed  land  lie**.  The  plaintiff 
administrator,  in  January,  1879,  the  judgment  having  become 
dorn)aiit,  applied  to  the  Clerk  of  the  Court  to  issue  execution, 
which  he  declined  to  do,  unless  up«>n  notice  and  proof  of  i^ob- 
sisting  indebtedness,  he  should  so  adjudge,  ami  give  leave  for  its 
issue.  The  plaintiff  thereupon  made  the  affidavit,  caused  the 
notice  to  show  cause  to  be  served  on  the  defendant,  aiidou  being 
advised  by  the  Clerk  that  all  that  was  necessary  had  been  done 
in  the  premises,  procee<led  no  further,  and  without  positive  action 
on  the  part  of  the  Clerk  in  making  an  order  for  its  issuf ,  sued 
out  execution  on  the  judgment,  which,  in  the  form  of  the  former 
writ  of  fieri  faclaSf  was  directed  and  delivered  to  the  Sheriff  of 
Buncombe  county.  Under  the  authority  thus  conferred,  be 
advertised,  and  on  March  8th,  1880,  sold  and  conveyed  to  the 
present  plaintiff,  the  ©^tate  and  interest  of  the  said  Littleton 
Lytle  in  the  land  in  controversy. 

Upon  the  trial  of  the  issues  before  the  jury,  whose  verdii't, 
under  the  instructions  of  the  Court,  was  in  favor  of  the  plain- 
tiff, the  question  of  the  validity  of  the  sale  was  reserved.  Upon 
consideration,  the  Court  being  of  (»pinion  that  by  reason  of  tlie 
failure  to  docket  the  judgment  iu  Buncombe  county,  the  sale  of 
the  land  therein  was  unauthorized  and  void,  set  aside  the  verdict 
and  rendered  judgment  for  the  defendant,  from  which  the  plain- 
tiff appealed. 

Mr.  J.  H,  Mernmon,  filed  a  brief  for  the  plaintiff. 
Messrs.  M.  E.  Carter  diXiA  C,  A.  Moore,  for  the  defendant. 

Smith,  C.  J.,  (after  stating  the  facts).  The  vitality  of  the 
judgment  not  having  been  preserved  by  a  successive  issue  of  exe- 
cutions, at  intervals  prescribed  by  law  for  that  purpose,  it  had 
become  dormant,  ami  an  execution  sued  out  without  a  renewing 
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rder  raade  by  the  Clerk,  was  irregul&r,  while  Dot  void,  nnd 
rahle  to  be  set  aside  on  applit^tion  of  the  debtor.  Uulil  this  is 
OOP,  however,  the  execiilion  remains  in  forre,  as  if  no  dormancv 
lad  supervened  ;  and  when  wt  aside,  the  title  to  property  sold 
inder  its  anthority,  to  a  stranu:er  to  the  proceeding,  who  biivs  in 
iM)d  faith,  and  without  knowledge  or  notice  of  the  insularity, 
r  other  defect  in  the  issue  of  the  proiess,  will  not  be  impaired 
hereby.  Bamra  v.  Hynlt,  87  N.  C.,315.  It  will  be  ')therwiBe 
?hen  the  purchaser  has  full  notice.     Sheppard  v.  Bland,  Id,  163. 

This  wasi  the  well  established  rule  in  the  former  practioe.  when 
n  statutory  bar  obstructed  the  prosecution  of  a  new  action  on 
le  judgment,  or  the  tcire  fadns,  in  more  general  use  to  revive 
."  dormancy,  the  defence  to  which  omtil  only  be  payment  or  satis- 
lelioD,  and  this  was  presumed  after  ten  years,  in  the  absence  of 
ny  rebutting  evidence. 

The  execution  in  the  present  case,  was  issued  not  only  upon  a 
nrmant  judgment,  but  after  more  than  ten  years  bad  elapsed 
■om  its  rendition,  when  the  bar  of  the  atatpte,  prescribed  by  the 
itisting  law,  would  have  interposed  if  set  up  by  the  debtor,  to. 
efeal  a  revival  or  the  recovery  of  a  new  judgment  upon  the 
irraer,  as  a  cause  of  action  ;  and  when  if  it  bad  been  docketed, 
le  lien  thus  created  upon  the  debtor's  land  would  have  become 
(tinct.     McDoncM  v.  Diclaov,  85  N.  C,  248. 

If  the  execution  issued  after  the  period  during  which  the  lieo 
)ntinues,  or  if  the  time  expires  before  the  sale  under  which  it  is 
lade,  it  l>eing  in  the  nature  of  a  writ  of  venditioni  exponas,  as 
>  real  estate,  to  enforce  an  expired  Hen,  it  becomes  inoperative 
ir  such  purpose,  and  conveys  no  authority  to  make  a  sale  pre- 
Tving  the  lien  that  had  attached,  while  under  it,  the  officer  may 
'ize  and  sell  the  personal  estate;  and  this  results  from  the  fact, 
lat  ther^  is  then  no  lien  to  be  enforced  and  made  available. 
rtwn  V.  Ruae,  84  N.  C,  588;  Fox  v.  KHne,  85  N.  C,  173; 
picer  V.  OambUl,  93  N.  C,  378. 

The  &ilure  to  acquire  a  lien  for  want  of  a  docketing  of  the 
itigmeDt,  or  when  having  been  acquired,  it  has  been  lost  by  the 
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efflux  of  time,  the  judgment  does  not  thereby  become  invalid 
ipso  facto,  nor  is  the  creHitor  deprived  of  his  right  to  resc^rtto 
such  remedies  as  the  law  provides,  irrespective  of  the  lien,  aod 
he  may  pursue  them,  when  by  means  of  successive  executioDs, 
separated  by  intervals  not  exceeding  three  years,  the  life  of  the 
judgment  has  been  preserved,  and  the  necessity  avoided  of  making 
application  to  the  Clerk  for  leave.  The  Code  §440.  The  lien  isa 
better  and  further  security  for  the  debt  than  the  creditor  forraerlv 
possessed,  but  the  act  that  gives  it,  does  not  profess  nor  undertake 
to  displace  or  recall  the  remedies  furnished  by  the  law  and  prac- 
tice previously  in  force.  This  has  been  declared  when  personal 
goods  have  been  seized,  after  the  lien  on  the  real  estate  was  gone, 
in  Williams  v.  MuUis,  87  N.  C,  169,  and  is  extended  to  land  in 
Spicer  v.  GambiUy  supra.  The  docketing  of  a  judgment  is  not 
an  essential  condition  of  its  efficacy,  nor  a  precedent  requisite  to 
an  enforcement  by  final  process.  This  is  only  necessary  to  create 
and  prolong  the  lien  thus  acquired,  for  the  benefit  of  the  creditor 
against  subsequent  liens,  encumbrances  and  conveyances  of  the 
same  property. 

The  writ  which  issued  to  the  sheriff  in  this  case  and  held  at 
the  sale  pursuant  to  which  the  plaintiff  bought,  is  neither  in  form 
or  effect  a  mere  order  for  the  enforcement  of  a  lien  bv  sale  un- 
der  it,  which  was  the  office  of  the  venditiom  exponaSy  heiu^  iMit 
a  mode  of  consummation  of  an  action  before  liegun,  but  is  simply 
an  alian  mandate,  addressed  to  the  officer,  requiring  him  "of  the 
goods  and  chattels,  lands  and  tenements  of  the  several  defendants 
named,  to  make  the  moneys  adjudged  to  the  plaintiff,"  pursniog 
the  form  of  a  fieri  facias,  recognized  and  in  use  before  the  intro- 
duction of  the  new  proceed u re. 

The  former  rulings,  by  which  an  execution,  issuing  ujiod  a 
dormant  judgment,  was  upheld  as  sufficient  to  pass  title  to  an 
innocent  purchaser,  not  a  party  to  the  proceeding,  were  made 
when  the  only  informality  in  the  judgment  is  its  dormaney,  hot 
it  would  extend  the  principal  much  further,  if  the  same  efieot  is 
given  to  final  process,  issuing  upon  a  judgment  not  only  dormant, 


FEBRUARY  TERM,  1886. 


ii  when  ao  attempt  to  revive  or  give  it  legal  fon-e,  must  encoun- 
p  at  the  defeDtiant's  eleotiim,  the  bar  of  the  statute'  of  limita- 
)n.  To  allow  final  process  to  be  sued  out,  aD<i  have  the 
Slimed  eSicncy,  is  to  deoy  to  the  debtor  the  op|inrtuniry  to  set 
>  a  full  and  suFficieDt  defence,  which  the  law  gives  hitn,  and 
us  would  the  creditor  l>e  enabled  lo  do  by  his  own  act,  that 
hich  the  law  would  have  refused,  if  he  had  sought  a  remedy 
rough  its  forniB.  The  esseniial  disiinctiim  between  the  firmer 
id  I  he  present  rule,  lies  in  lhefacl,ihat  in  theoiie  case,  there  is  not, 
hileiu  the  other  there  is, a  bar  interposed  by  the  statute,  against  any 
ode  of  legal  action,  open  to  the  creditor.  The  law  prescribes 
)w  the  dormancy  may  be  removed,  and  we  do  not  depart  from 
e  adjudications,  when  we  allow  the  same  results  to  an  execu- 
>n  upon  a  judgment  not  barred,  but  with  suspended  activity 
ily.  We  shall  go  beyond  the  authorities  in  upholding  it,  when 
I  remedy  to  revive  or  renew  it  is  taken  away  by  the  statute. 
'e  do  not  propose  to  do  so,  and  we  think,  when  the  judgment 
nnot  be  enforced  by  asking  leave  of  the  Court,  nor  by  a  new 
tion  founded  upon  the  judgment,  as  itself  a  cause  of  action, 
e  defendant  ought  to  have  a  day  in  Court,  to  show  any  legal 
ijection  he  may  have  for  opposing  the  grant  of  leave  by  the 
ourt,  or  against  a  second  recovery,  in  displatrement  of  the 
rmer,  as  a  new  statutory  point  of  time. 

For  these  reasons,  we  are  of  opinion  the  judgment  below  ie 
irrect,  and  the  same  is  aflirmed. 

No  error.  Affirmed. 


R08A  J.  BRYAN  et  »l.  v.  EMMA  V.  MORING  et  aU. 
Wilis — DevUavil  vel  non — Evidence. 


Where,  upon  vt  laeae  ot  dnntavit  nl  non,  the  Jury  found  a  certain  script  to  be 
the  will,  aud  tbe  Judge  ordered  that  the  Hading  of  the  jury,  toj^ther  with  a 
copy  of  the  Judjcmeiit,  should  be  certlUed  to  the  Clerk  of  the  Superior  Court, 
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In  order  that  he  ralffht  proceed,  Ac. ;  Jt  was  kddy  to  be  iDformml.  Id  sorii 
case,  the  probate  is  in  the  verdict,  and  the  judgment  so  declAria|r«  sb<Ml^ 
direct  the  remission  of  the  tranecnpt  in  which  the  script  is  cootaioed,  «fti 
the  ori^nal  script,  if  among  the  papers,  to  the  end  that  they  ma;  be  reoord«<l 
and  filed,  and  other  necessary  proceedings  bad. 

2.  Where,  in  an  issue  of  detnaavit  tfd  non,  the  caveators  offered  a  witoess  vhotjd 
been  examined  when  the  will  was  offered  for  probate  before  tbe  Cleriu  t^ 
to  impeach  him,  and  contradict  his  testimony,  the  propounders  exaiiUB«4  & 
witness  who  had  made  memoranda  of  the  evidence  taken  before  tbe  Ckrfcr  tf 
the  request  of  the  Clerk,  and  who  swore  that  his  memoi^anda  were  aeconie. 
/(  was  hdd,  to  be  error  to  exclude  such  memoranda,  and  the  propoanden  bit 
a  right  to  read  it  to  the  Jury  to  contradict  the  caveator's  witness. 

S.  In  such  case,  it  does  not  remove  the  error  to  allow  tbe  caveator's  witoes  ic 
testify  from  memory  what  his  evidence  was  before  the  Clerk.    The  pn>> 
pounders  had  a  right  to  have  that  evidence,  as  preserved,  read  to  tbe  jcn 
rather  than  to  have  the  result  of  the  witnesses  recollection. 

{McNeai  V.  McNeOl,  2  Dev.,  383 ;  State  v.  Puree,  91 N.  C,  606;  Daeenpari  v.  MeSa, 
94  N.  C,  325,  cited  and  approved). 

Issue  of  deviaavit  vel  nouy  tried  l)efore  Gilmer^  Judge^  and  » 
jury,  at  Fall  Term,  1885,  of  the  Superior  Court  of  Chatham 
county. 

The  propounders,  the  plaintiffs  of  record,  appealed. 

The  facts  appear  in  the  opinion. 

Mesisra,  F.  H.  Buabee  and  R.  H.  BaUle^  (Messrs.  Samud  F. 
Mordecai  and  C  M,  Busbee,  were  with  them  on  the  brief),  for 
the  plaintiffs. 

Messrs,  John  W.  Graham  and  John  Manning  [Messrs.  T.  0- 
Fulier^  Geo.  H.  Snow  and  Thos.  Ruffing  were  with  them  on  tbe 
brief),  for  the  defendants. 

Smith,  C  J.  A  paper  writing,  purporting  to  be  the  will  of 
William  C.  Faucette,  who  died  in  June,  1883,  was  shortly  thm- 
after  produced  before  the  Clerk  of  the  8u|>erior  Court  of  Chat- 
ham county,  at  his  office,  by  Elias  H.  Bryan,  and  Rosa  J.,  ^ 
wife,  and  upon  the  written  examination  of  witnesses,  admitted 
to  probate  in  common  form,  as  his  holographic  will,  and  letKis 
of  administration  cum  teslamenio  annexoy  issued  to  the  (H^ 
pounder.     It  was  in  form  as  follows: 
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ITH  CAROLINA,  | 
lATHAM  County,     j 

[,  William  C.  Faiiceite,  of  said  cniinty  and  State,  being 
d  iu  body  and  miDd,  do  make  aod  declare  tliia  iDy  last  will 
tc^lameot,  in  maoaer  and  form  followiog — that  is  to  say,  I 
thai  my  executors  first  \wy  all  nec-essary  funeral  exfienses, 
all  jtist  debts  that  I  may  owe  at  my  death;  if  I  should 
i  n  wife  and  child  or  children  surviving  tiie,  then  I  wish  my 
>w  to  have  oue-thinl  of  all  my  estute,  real  and  persoual,aiid 
)ther  two-thirds  to  such  ehild  or  children  as  may  survive 

[f  I  should  leave  a  child  or  children  and  no  wile,  then  I 

all  my  e«taie  to  such  child  or  children, 
[f  I  should  leave  a  widow  and  uu  child,  then   I   will   that 
estate  be  equally  divided  between  such   widow,  my  sister 
f  A.  Faucette  and  my  brother  Heury  C.  Faucette,  one-third  to 
.     If  I  should  leave  no  chilil  or  widow  surviving,  then  I 

all  my  estate  to  my  sister  Sally  A.  Faucette  and  my  said 
her  Henry  C.  Faucette,  one-half  to  each;  and  if  either  ray 
r  Sally  A.,  or  lirother  Henry  C,  should  die  without  children, 

I  wish  his  or  her  part  to  go  to  the  survivor. 
Witness  my  hand  and  seal  this  21st  July,  1879. 

William  C.  Fauuette.     (Seal)." 

o  the  probate,  n  caveat  was  entered  by  Emma  V.  Moring, 
husband,  John  M.  Moring,  iiniliiig  with  her,  early  in  Decem- 
thereafter,  and  in  May  of  the  next  year,  she,  the  said  Emma, 
her  children,  by  theirsaid  father  and  next  friend,  propounded 
probate,  and  proposed  to  establish,  a  later  holographic  will 
he  said  William  C.  Faucette,  alleged  to  have  been  last,  and 
.substance  of  which  is  set  out  in  their  complaint.  The  said 
n  M.  was  subsequently  appointed  guardian  to  said  infants,  to 
ud  their  interests  iu  the  action.  To  prevent  the  double  uou- 
ersy,  an  issue  ia  the  alternative  was  framed  and  subniirted 
he  jury,  as  follows: 
44 
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"  Ls  the  paper  writing,  dated  July  2l8t,  1879,  or  any  pin 
thereof,  the  last  will  and  testament  «»f  W.  C.  Faucette:  ordiwi 
the  paper  marked  A,  contain  the  substance  of  a  holograph  will, 
duly  executed  by  W.  C.  Faucette  and  dated  July  12th,  1880?" 

Upofi  the  rendition  of  the  verdict,  judgment  was  eniered  i* 
follows: 

"The  jury  having  found  the  following  paper  writing,  marked 
A,  to-wit : 

"STATE  OF  NORTH  CAROLINA,  \ 
Chatham  County.  ) 

1,  William  C.  Faucette,  of  said  county  and  State,  being 3o«n<i 
in  mind  and  body,  do  make  and  declare  this  my  last  will  aod 
testnment,  in  manner  and  form  following:  That  is  to  say,  lifit 
pay  all  ray  funeral  expenses  and  claims,  and  other  claims.  At 
my  death,  should  I  leave  wife,  child  or  children,  then  I  wisbnir 
widow  to  have  one-third  of  my  estate,  both  real  and  per«)Dii, 
and  the  other  to  my  child  or  children ;  but  should  I  leave  D" 
wife,  child  or  children,  then  I  will  all  my  estate,  both  real  wi 
personal,  to  cousin  Emma  Moring  and  children. 

This  the  12th  day  of  July,  1880. 

W.  C.  Faucette,  [&«!.] 
contained  in  substance  the  last  will  and  testament  of  W.  C. 
Faucette,  deceased. 

"  It  is  now  on  motion  of,  &c.,  (omitting  names  of  atlomej^i, 
adjudged,  that  the  finding  of  the  jury,  together  with  a  copy  of 
this  judgment,  be  certified  to  the  Clerk  of  the  Superior  Court 
of  Chatham  county,  with  instructions  that  he  proceed  astbtla* 
directs,  and  in  accordance  WMth  the  finding  of  the  jury  and  tbi> 
judgment,  to  admit  to  probate  the  paper  writing,  found  by  the 
jury  and  hereinbefore  set  forth,  as  and  for  the  last  will  and  it^ 
ment  of  W.  C.  Faucette,  deceased,  and  that  he  proceed  inotiJ^ 
respects  as  the  law  directs. 
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Ordered,  that  the  defendaots  Emma  V.  Muring  auH  others 
raed,  E.  H.  Bryan  and  wife,  Rosn  J.,  |iay  mistM  of  this  pro- 
eeding. 

JouM  A.  Gilmer, 
Judge  presiding." 

In  this  connectioD,  it  may  nrit  be  amiss  to  observe,  in  order  to 
event  the  adoption  of  ihe  foregoing  form  of  judgmcni  as  an 
ipn)ved  precedent,  tlial  in  such  ease,  the  probate  is  in  ike  per- 
ct,  and  the  judgment  so  declaring,  should  direct  the  remission 

the  transcript,  in  which  the  last  s<Tipt  is  couiained,  (with  the 
iginal  script,  if  there  be  one  amoug  the  papei-s,)  to  rhe  Probate 
Burt,  to  the  end  that  they  l>e  reconlefi  and  6l«l,  and  other  nec- 
sary  proceedings  had  therein.  A  precedent  is  fouiid  in  Entoa's 
orms,  444,  448 ;  McNeUl  v.  McNeill,  2  Dev.,  393. 

During  the  trial,  one  James  E.  Bryan,  a  witness  for  the  navea- 
rs,  a  term  used  to  designate  those  who,  as  parties,  resist  the 
■obale  of  the  first,  and  offer  for  probate  the  copy  o("  the  later 
St  script,  testified  to  matters  material  lo  the  issue,  such  as  the 
■arch  for  and  finding  the  place  of  deposit  of  both  scripts  ;  their 
Mug  both  in  the  handwriting  of  the  deceased,  and  other  facts 
I  detail  relating  thereto,  which  will  be  found  in  his  evidence, 
lit  are  not  necessary  to  be  s|>ecifi(«lly  recited  in  onter  to  an 
iiderstanding  of  the  exception  of  the  appellants  which  we  pn>- 
oee  to  coDsider. 

The  propounders,  (those  who  offer  the  first  script  being  intended 
I  using  the  word),  then  introdut^-d  T.  B.  Woniack,  of  counsel 
»r  the  caveators,  to  whom  was  handed  the  teslimnny  taken  for 
le  caveators  in  the  ex.  parte  probate  before  the  Clerk,  among 
hich  was  that  of  the  said  James  E.  Bryan,  and  the  witness 
aled: 

"  I  was  not  uf  counsel  for  Moriu)^  when  the  effort  was  made  to 
ropound  the  will  of  1880,  liefore  the  Clerk,  May  18th,  1885. 

was  requested  by  the  Clerk  to  take  down  the  testimony,  and 
id  so  by  consent  of  counsel.     I  took  down  the  substance  of  the 
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evideDce  of  J.  £.  Bryan,  and  this  paper  coutaiu^  everything  of 
importanoe  testified  to  by  him,  omitting  repetition  merely,  and 
it  is  in  the  main  ctirrect.  It  contains  the  substance  of  his  evi- 
dence accurately.  The  evidence  as  taken  was  not  signed  by  the 
witness,  nor  am  I  sure  that  it  was  read  to  him." 

The  propounders  then  proposed  to  read  this  evidence  to  the  jury,, 
to  impeach  the  testimony  now  delivered  by  Bryan,  as  we  must 
understand  the  record,  and  especially  as  the  testimony  was  allowed 
when  recalled  to  the  memory  of  the  witness,  without  opposition, 
and  it  was  only  competent  for  such  purpose.  The  caveators 
objecteci  to  the  reading,  and  it  was  disallowed  by  the  Court,  and 
to  this  ruling  the  propounders  except. 

The  witness  having  state<l  that  he  could  recollect  the  substance 
of  Bryan's  testimony  as  to  what  occurred  at  the  store,  proceeded 
to  say  that  the  latter  testified  that  neither  Mrs.  Everett  Bryan 
nor  Wilkie,  raid  or  saw  the  contents  of  the  paper  handed  to  Eiias 
Bryan,  (the  alleged  will  of  1880). 

Upon  cross-examination  the  witness  said  further,  that  he  could 
give  a  synopsis  of  the  testimony  of  J.  E.  Bryan  from  his  recol- 
lection, but  not  the  substance  of  all  he  said,  as  there  were  a  good 
many  pages  of  his  testimony;  that  Bryan  testified  to  the  search; 
that  he  found  the  will  of  1880,  with  the  will  of  1879,  in  the 
lower  room,  with  the  bank  stock;  that  the  handwriting  was  W. 
C.  Faucette's,  and  tliat  the  substance  of  the  contents  of  the  will 
was  the  same  as  testified  to  upon  the  present  trial ;  and  also  that 
the  will  was  upon  note  paper,  on  the  first  page,  and  half  of  the 
second  ;  and  gave  similar  testimony  as  to  the  indictment  for  wan- 
terfeiting. 

It  will  thus  be  seen,  that  while  the  carefully- writ  ten  memo- 
randum of  the  words  as  they  came  from  the  lips  of  the  exam- 
ined witness,  J.  E.  Bryan,  or  Everett  Bryan,  as  he  was  some- 
times calle<i,  by  an  impartial  and  intelligent  person,  wh<i  swears 
that  "it  contains  the  substance  of  his  evidence  accurately,"  is 
excluded,  the  witness  is  permitted  to  reproduce  it  from  memorr, 
so  that  the  opposition  was  not  to  the  competency,  but  the  means 
of  obtaining  the  former  evidence;  in  other  words,  though  the 
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<3orrectness  of  what  was  committed  to  writing  at  the  time  is  not 
questioned,  it  is  refused,  and  the  witness  allowed  to  speak  from 
a  refreshed  memory.  In  this  ruling  we  think  there  is  error,  and 
that  the  writing  thus  verified  was  impeaching  evidence,  which 
ought  to  have  been  heard.  It  is  not  offered  as  independent  and 
original  evidence,  but  in  aid  of  other  proof  of  bad  character,  and 
affecting  the  credibility  of  the  witness.  The  memorandum  thus 
identified  and  supported,  becomes  part  of  the  testimony  of  the  wit- 
nessy  just  as  if  without  it,  the  witness  had  orally  repeated  the 
ijvords  from  memory.  The  present  case  falls  within  the  ruling 
ID  State  V.  Pierce,  91  N.  C,  606,  when  the  Conrt  say:  **The 
purpose  here  is  not  to  prove  any  facts  sworn  to,  but  what  were 
the  declarations  made  by  the  witness ;  what  did  she  then  say — 
what  was  her  version  of  the  matter.  What  higher  proof  could 
he  had,  than  her  very  words,  written  doxon  as  they  were  uttered , 
vyith  care,  and  under  a  sense  of  official  obligation  ?^^  We  shall 
not  reexamine  the  proposition,  but  simply  refer  to  the  opinion  in 
that  case. 

It  does  not  remove  the  error,  to  say,  that  the  witness  did,  from 
memory,  recall  and  repeat  the  testimony.  The  propounders  had 
a  right  to  have  that  evidence,  as  preserved,  read  to  the  jury, 
rather  than  have  the  result  of  an  awakened,  and  perhaps  imper- 
fect memory,  in  which  there  might  be  omissions  of  importance 
bearing  upon  the  case.  The  witness  himself  says,  he  could  from 
mereiory  give  a  synopsis,  "  but  not  the  substance  of  all  he  said,  as 
there  were  a  gi^od  many  pages  of  liis  testimony.''  Why,  then, 
was  exclude<l  a  memorandum  which  was  full  and  complete,  writ- 
ten down  at  the  time,  and  the  exercise  of  an  imperfect  memory 
of  what  was  said  resorted  to  instead? 

We  refer  again  to  what  was  said  in  the  opinion  in  Davenport 
V.  McKee,  ante,  325,  upon  a  similar  exception. 

Without  noting  other  exceptions,  that  taken  to  the  ruling 
«nder  consideration  must  be  sustained,  and  this  results  in  the 
right  to  another  trial. 

There  is  error.     Let  this  be  certified. 

Error.  Re  vers*  d . 
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ROSA  J.  BRYAN  et  al.  v.  E.  V.  MORIXG  et  ala. 

Devisavit  vel  non — Heir — Receivei\ 

1.  An  essential  element  in  the  exercise  of  the  extraordinary  jarisdiction  of 

appointing;  a  receiver,  is  the  dani^er  of  the  entire  loss  of  the  property.  80^1 
receiver  will  not  be  appointed  to  take  possession  of  land  and  receive  the  reoU 
and  profit4>,  unless  the  plaintiff  has  established  an  apparent  right  to  the  prop- 
erty and  the  insolvency  of  the  defendant  is  alleged  and  proved. 

2.  A  receiver  cannot  be  appointed  in  a  proceeding  to  establish  a  will. 

S.  Where,  on  an  issue  of  devisavit  vel  non,  the  jury  found  that  a  certaio  paper 
writing  was  the  will,  and  certain  persons,  parties  to  the  action,  were  in  por 
session  of  the  land  of  the  testator,  claiming  under  a  prior  script,  it  ton  M< 
error  to  appoint  a  receiver  of  the  rents  and  profit*,  especially  when  there  w» 
no  allegation  of  Insolvency  against  the  party  in  poBsession. 

(TwUty  V.   Logan,  80  N.   C,   69;  Sollins  v.   Henry,   77  N.   C,  467,  cit«d  lad 
approved). 

This  was  a  motion  to  appoint  a  receiver  of  the  personal  and 
real  estate  of  William  C.  Faucette,  deceased,  heard  before  Gil- 
mer,  Judge,  at  Fall  Tt^rm,  1885,  of  Chatham  Sujjerior  Court 

The  motion  was*  made  in  a  cause  pending  in  said  Court,  con- 
cerning the  probate  of  the  last  will  and  testament  of  William  C. 
Faucette,  in  which  the  plaintiffs  were  the  pro  pounders  and  the 
defendants  the  caveators,  and  also  the  propounders  of  a  will 
alleged  to  have  been  published  subsequent  to  the  former. 

The  first  will  bore  date  the  2l8t  day  of  July,  1879,  ander 
which  the  propounder  Rosa  J.  Bryan  claimed  the  land  as  siW 
heir  and  devisee.  This  will  was  admitted  to  probate  in  eommoo 
form  in  the  Prt)l)ate  Court  for  the  county  of  Chatham,  on  the 
18th  day  of  July,  1883,  and  there  being  no  executor  appointed 
in  said  will,  Elias  H.  Bryan  was  appointed  administrator  of 
William  C.  Faucette,  with  the  will  annexed. 

E.  V.  Mooring  and  her  children,  claiming  to  l>e  the  l^tee 
aud  devisees  under  a  will  made  by  the  said  W.  C.  Faucette,  of 
date  the  12th  of  July,  1880,  entered  their  caveat  tn  said  will  of 
July,  1879,  and  propounded  at  the  same  time  the  last  alleged 
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will   for  probate.     Issues  were  made  up  and  submitted  to  the 

jury,  to  determine  which  of  the  iwo  paper  writings  was  the  la^t 

will  and  testament  of  the  deceased  William  C.  Faucette.     The 

jury  found  the  paper  writing,  of  date  the  l*2th  of  July,  1880,  to 

1)6  the  last  will  and  testament  of  the  said   W.  C.  Faucette,  and 

tbtreupoD  the  Court  adjudged  that  the  paper  writing  of  12th 

of  July,  1880,  was  the  last  will  and  testament  of  William  C. 

Faucette,  deceased,  and  adjudged   that  the  finding  of  the  jury, 

with  a  copy  of  the  judgment,  be  certified  to  the  Clerk  nf  the 

Superior  Court  of  Chatham  county,  that  he  might  proceed  as 

the  law  directs. 

From  this  judgment  the  propoundersof  the  first  will  appealed 
to  the  Supreme  Court.     See  the  preceding  case. 

Thereupon,  John  M.  M(X)ring,  who  was  one  of  the  caveators, 
as  next  friend  of  the  infant  children  of  E.  V.  Moriug,  moved 
for  the  appointment  of  a  receiver,  based  upon  the  following  aflS- 
(lavit  filed  bv  him : 

"1.  That  he  is  one  of  the  caveators  of  the  will  of  1879,  and 
a  party  to  this  action,  which  is  an  action  to  set  up  an  alleged  lost 
will  of  the  late  Wm.  C.  Faucette,  dated  12th  July,  1880,  in 
which  all  of  his  property,  both  real  and  personal,  is  devised 
to  the  caveators^  Emma  V.  Moriug  and  her  children;  a  prior 
will,  dated  2Jst  July,  1879,  having  been  offered  for  probate 
in  common  form  by  the  propounders,  at  which  time  Elias  H. 
Bryau  was  appointed  administrator  of  the  late  W.  C.  Faucette, 
with  the  will  of  1879  annexed,  and  entered  into  bond  in  the  sum 
of  six  thousand  dollars;  that  as  such  administrator,  as  affiant  is 
informed  and  believes,  he  has  come,  or  should  have  come,  into 
possession  of  personal  property  to  the  amount  of  some  twelve 
thousand  dollars  in  value. 

2.  That  a  large  portion  of  the  estate  of  the  late  Wra.  C.  Faucette, 
consists  of  valuable  real  property  in  this  county,  which  is  now 
in  possession  of  Rosa  J.  Bryan,  one  of  the  propounders,  and  the 
sole  heir  and  devisee  under  said  will  of  1879,  and  that  the  rents 
accruing  upon  said  land,  should  be  about  one  thousand  dollars 
per  annum. 
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3.  That  Wra.  C.  Faucette  die^l  on  the  26th  day  of  June,  l88o. 

4.  That  Elias  H.  Brvau,  so  this  affiant  is  infiirmed  aiid 
believes,  and  so  Rosa  J.  Bryan  testiiie<l  on  the  trial  of  thiscaiiee, 
is  suffering  from  a  disease  called  softening  of  the  brain,  and  has 
been  for  some  time  becoming  ratire  and  more  weak  luentallr, 
until  now  he  is  unable  and  incapable  of  attending  to  his  busi- 
ness affairs,  and  that  by  reason  of  said  dementia,  the  oareoim 
are  in  great  da  tiger  of  loss  by  im  proffer  management  of  aid 
estate. 

5.  That  the  jurv  found  that  the  will  of  1880  was  the  will  of 
the  late  Wm.  C.  Faucette;  judgment  was  rendered  in  favor '"f 
ih^  QdveatorSy  from  which  the  propounders  appealed. 

6.  Tiiat  by  reason  of  the  pendency  of  the  ap|>eal  in  thiscauae, 
and  the  other  facts  stated,  that  it  is  necessary  to  have  a  rn^iver 
appointed  to  preserve  the  said  property  from  loss  and  waste,  until 
this  issue  as  to  the  will  is  decided/* 

His  Honor  made  the  followinj;  or<ler: 

"Upon  a  motion  submitted  for  a  receiver  in  this  matter, u/iofl 
the  affidavit  filed,  it  is  ordere<l  that  William  E.  Andereoii  be 
appointed  receiver  of  all  the  personal  property  of  William  C 
Faucette,  and  also  of  the  rents  and  profits  of  the  lands  pi)ssewd 
by  said  William  C.  Faucette,  at  his  death,  durintr  the  pemlew^ 
of  the  appeal.  The  receiver  will  give  Ixmd  in  the  sum  of  fif- 
teen thousand  <lollars,  and  make  report  to  each  Term  of  the 
court,  of  his  receipts  and  disbursements. 

"R.  J.  Bryan  and  E.  H.Bryan  and  their  agents,  are  enj<»ineii 
from  receiving  or  interfering  in  any  way  with  the  pmptrtT 
herein  dcvscribed,  except  that  the  said  Receiver  may  rent,  ii|>on 
proper  security,  any  of  the  said  land  to  the  said  Rosa  J.  Bryan. 

From  so  much  of  the  above  order  as  appoints  a  receiver fer 
the  real  estate,  and  enjoins  Rosa  J.  Bryan,  and  E.  H.  Brjto 
and  their  agents  from  receiving  or  interfering  in  any  way  with 
the  said  real  estate,  Rosa  J.  Bryan  and  E.  H.  Bryan  appeal  to 
the  Supreme  Court. 
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Mr,  F.  H.  Busbee,  for  plaintiffs. 

Me^87's,  John  W,  Graham  and  Thos,  Rujffin,  for  the  defend- 
ants. 

Ashe,  J.  (after  stating  the  facets).  The  facts  of  the  case  are 
so  imperfectly  stated,  that  we  are  not  certain  that  we  can  come  to 
a  correct  conclusion  upon  ihc  point  presented  by  the  appeai  from 
the  ruling  of  the  Judge,  in  ap|K>inting  a  receiver  to  take  charge 
of  the  real  estate  of  W.  C.  Faucette. 

The  will  of  1879,  which  was  admitted  to  probate  hi  1883, 
gives  all  the  property  of  the  testator,  to  his  sister  Sally  A.  Fau- 
cette, and  his  brother  Henry  C.  Faucette,  one-half  to  each;  and 
if  either  should  die  without  children,  then  his  or  her  part  to  go 
to  the  survivor.  The  case  shows  that  Henry  C.  Faucette  died 
before  the  testator,  and  we  take  it,  unmarried  and  without  chil- 
dren. But  whether  Sally  still  lives,  does  not  aftpear,  and  there 
is  nothing  in  the  case  to  show  how  Rosa  J.  Bryan  is  entitled  to 
the  land  that  belonged  to  the  testator,  except  in  the  afSdavit 
file<l  by  Jno.  M.  Mooring,  as  the  basis  of  his  application  for  a 
receiver,  where  it  is  stated  that  Rosa  J.  Bryan  is  sole  heir  and 
devisee  under  the  will  of  1879.  We  must  assume  that  this 
statement  would  not  have  been  made,  if  she  did  not  claim  title 
to  the  land  in  si)me  way  under  the  will,  possibly  as  heir  to  Sally 
A.  Faucette,  who  may  ^)e  dead.  But  in  any  way,  it  stems  to  be 
conceded  by  the  propounders  of  the  last  will,  that  she  claims  as 
heir,  and  is  in  possession  of  the  land,  and  in  receipt  of  the  rents 
and  profits.  That  being  so,  ought  she  to  l>e  deprived  of  the 
enjoyment  of  the  rents  and  profits,  before  the  caveators  shall 
establish  their  right  to  the  land,  which  can  only  be  done  by 
establishing  the  will  of  1880,  as  the  last  will  and  testament  of 
W.  C.  Faucette. 

They  assert  that  by  the  verdict  of  the  jury,  they  have  at  least 
shown  an  apparent  right  to  the  land,  and  that  is  sufficient, 
although  there  has  been  an  appeal  in  the  case,  to  tjjve  them  a 
receiver   to    take    charge    of    the    land,    to   secure    the    rents 
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and  profits,  and  hold  them  t^ubject  to  the  final  determinatioo  oi' 
the  case,  leaving  open  the  issue  of  devisavU  vel  non.  But  admh- 
ting  that  the  verdict  of  the  jury  has  established  an  apiwmt 
right,  thi»t  of  itsiOf  was  no  sufficient  ground  f<»r  the  inter|»ositiui 
of  the  Court,  to  take  the  land  into  the  custody  of  the  law,  iri 
deprive  the  owner  of  the  pernancy  of  the  profits.  One  easeoriil 
element  in  the  exercise  of  this  extraordinary  jurisdiction  of  tbt 
Court,  is  the  danger  of  the  property  being  lost,  or  it*  vil« 
greatly  impaired — as  in  the  case  of  rents  and  profits  <»f  lattl 
that  they  will  be  squandered  and  lost  by  the  insolvency  of  the 
party  in  possession.  Hence,  in  such  a  case,  it  is  necessary  lia! 
the  insolvency  of  the  party  in  pussessi(»n  should  be  all^tdaw 
shown.  This  rule  is  expressly  laid  down  in  the  case  of  IVto 
V.  Logan,  80  N.  C,  69,  where  it  is  held,  *'an  order  appointing 
a  receiver  will   not  be  made,  when  the  party  applying  for  the 

« 

same  has  not  established  an  apparent  right  to  the  property  n 
litigation,  and  when  it  is  neither  alleged  nor  shown,  that  theM? 
a  waste  or  injury  to  rhe  property,  or  losit  of  tlie  rents  andprmi 
by  reason  of  the  insolvency  of  the  adverse  party  in  possea^i'*' 

In  Rollins  v.  Henry,  77  N.  C,  467,  it  was  held  by  tbeCoart, 
that  **  whenever  the  contest  is  simply  a  question  of  (lisi»^'^ 
title  to  property,  the  plaintiff  asserting  a  legal  title  in  him'*!^ 
against  a  defendant  in  possession,  receiving  the  rents,  &c.,  onder 
a  claim  of  legal  title,  even  if  ihe  defendant  is  insolvent,! 
receiver  will  be  appointed,  only  when  plaintiff  sets  forth  »" 
apparently  good  title,  not  sufficiently  c«mtroverte<i  in  theans«€f. 
and  shows  imminent  danger  of  loss  by  defendanCs  insolvent- 

The  rule  laid  down  in  the  first  cited  case,  and  the  case  of  iW- 
lin8  V.  Henry,  supra,  is  fully  and  directly  supported  by  Va^^' 
Woods,  46  Miss.,  120,  where  it  is  held  "  the  defendant  willn^ 
be  deprived  of  his  possession  by  a  rectMver,  unless  it  ismaJ^^' 
appear  that  there  is  a  great  risk  of  ultimate  loss  of  the  prop^J' 
and  insolvejicy  on  the  part  of  the  defendant,  so  that  hew'""* 
unable  to  respond  to  a  final  decision,"  and  High  on  Recciv**^ 
thus  lavs  down  the  doctrine:  "There  are  two  cimditions, biw 
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of  which  must  combiDe  to  warrant  a  Court* of  Equity  iu  grant- 
ing a  receiver  as  against  a  defendant  in  pot^session.  These  con- 
ditions are,  first,  that  plaintiff  must  show  a  strong  ground  of 
title,  with  a  reasonable  probability  that  he  will  ultimately  pre- 
vail ;  and  sepond,  that  there  is  imminent  danger  t<»  the  property 
or  its  rents  and  profits,  unless  the  Court  shall  interpose." 

But  in  this  case,  there  is  no  allegation  of  the  insolvency  of 
Rosa  J.  Bryan.  There  is  no  statement  in  the  affidavit  of  John 
M.  Moring  that  she  is  insolvent,  and  that  she  will  be  unable  to 
respond  to  the  final  judgment  in  the  case,  in  consequence  of  her 
insolvency,  and  this,  as  shown  from  the  authorities  cited,  is  an 
essential  condition  to  be  alleged  and  shown,  in  a  proper  case  for 
the  appointment  of  a  receiver  to  take  into  possession  lands,  or 
the  rents  and  profits  thereof,  that  may  be  the  subject  of  the  liti- 
gation. 

But,  moreover,  we  do  not  think  this  a  proper  case  for  a  receiver 
of  the  lands  and  rents,  &c.  It  is  n<»t  an  actiou  to  recover  land, 
and  to  secure  the  rents  and  profits,  as  incidental  to  the  final 
recovery ;  but  a  proceeding  to  establish  a  paper  writing  as  a  last 
will  and  testament,  and  we  are  not  aware  of  any  authority  for 
the  appointment  of  a  receiver  in  such  a  case. 

Our  conclusion,  therefore,  is,  that  there  was  error  in  so  much 
of  the  order  made  in  the  Court  below,  as  gave  to  the  receiver 
authority  to  take  charge  of  the  rents  and  profits  of  the  land 
possessed  by  W.  C.  Faucette  at  his  death,  and  enjoining  R.  J. 
Bryan  and  E.  H.  Bryan,  and  their  agents,  from  receiving  or 
interfering  with  the  said  land  and  the  rents  and  profits  thereof, 
and  so  much  of  the  said  order  is  reversed. 

Let  this  be  certified  to  the  Superior  Court  of  Chatham  county. 

Error.  Reversed. 
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THOMAS  J.   JONES  v.  VIRGINIA  B.   SWEP80N,   Executrix  of  GEO.  » 

8WEP80N,  et  al. 

New  Trial — Excuaable  Negligence — Issuer — AffidaviU. 

1.  A  Dew  trial  awarded  by  the  Supreme  Courts  re-opeos  the  controverey  for  li* 

admlseioQ  of  any  evideuce  that  is  itself  competent,  and  which,  if  off«R4  it 
the  first  trial,  should  have  been  received,  aod  this  equally  applies  to  ca.<« 
wheu  the  facts  are  to  be  passed  on  by  the  Jud^e  instead  of  a  juir. 

2.  This  rule  does  not  apply  to  those  cases,  where  of  several  issuer,  eevettbie  a 

their  relations  to  each  other,  an  error  enters  into  one,  which  in  no  viseafMa 
the  others,  when  a  new  trial  may  be  ^p-anted  on  that  issue  alone,  dot  dcts  H 
apply  where  some  essential  issue  in  controversy,  necessary  to  be  deffno^   ■ 
before  final  jud^a^ment,  has  not  been  passed  upon,  when  such  issue  lot?  ^ 
eliminated  and  sent  down  for  trial. 

3.  In  hearing  motions  to  set  aside  judg:ments  for  surprise,  &c.,  there  i»  iw  rsj 

requiring  the  affidavits  to  be  tiled  before  the  hearing  of  the  motion  is  t^fiad 
on. 

4.  In  an  application  to  set  aside  a  judgment  for  surprise,  &c.,  there  wastnippO't 

to  this  Court,  where  the  judgment  was  reversed  and  further  procefdtet* 
ordered.  On  the  tri^  in  the  Court  below,  on  the  hearing,  the  defeat 
ofTered  an  additional  affidavit,  which  was  rejected  by  the  Court;  It  mt^ 
to  be  error,  as  the  trial  was  de  novoy  and  the  parties  had  the  riifht  is  iiv  '^ 
offer  any  competent  evidence,  whether  offered  on  the  previous  trial  ««*• 

{Burton  v.  The  RtiUroad  Co.,  84  N.  C,  193;  Lindley  v.  The  EaUroad  Cb.  SS-VC 
547  ;  RoberU  v.  The  HaUroad  C'«.,  Ibid,,  StiO;  AOeji  v.  Baker,  8t>  X.  C%  91.  ritoi 
and  approved). 

Motion  to  set  aside  a  judgment  for  surprise,  &c,  heard  brfi« 
MacRaCy  Judge,  slX  Novetntjer  Civil  Terra,  1 885,  of  the  SupKrii* 
Court  of  Cumberland  county. 

The  plaintiff  recovered  judgment  against  the  testator  of  tb« 
defendant  Virginia  B.  Swe|>son,  for  want  cif  an  answer,  at  Msj 
Term,  1877,  of  Cumberland  Superior  C.»urt.  The  defendant 
thereafter  caused  to  he  served  on  the  plaintiff,  a  nt»tit«  in  vrriting' 
in  foni)  as  follows: 

Thomas  J.  Jones,         ^ 

George  XV^^hIJepson  and   [  >I"'i«""o  ««»  asule  judgmw.. 
Milton  S.  Littlefield.    J 

Thomas  J.  Jones,  the  plaintiff  in  the  above  entitled  acti'***'  's 
hereby  notified,  that  on  the  27th  day  of  November,  A.  D.  1^<*'    i 


J 
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or  as  soon  thereafter  as  counsel  can  be  heard,  I  shall  move  the 
Superior  Court  of  Cumberland  county,  Judge  Seymour  presiding, 
to  vacate  and  set  aside  the  judgment  rendered  against  me  by  said 
Court,  at  May  Term,  1877,  in  said  case. 

George  W.  Swepson. 

The  motion  was  heard  and  allowed,  and  the  plaintiff  appealed. 
Conflicting  affidavits  were  sent  up  with  the  transcript,  and  with- 
out an  ascertainment  of  the  facts  by  the  Judge  who  rendered  the 
judgment.  In  considering  the  case  and  reversing  the  judgment, 
this  language  is  used  in  the  opinion:  ''It  was  the  duty  of  the 
Judge  to  find  and  set  forth  upon  tlie  record  the  facts  upon  which 
he  grounded  his  jijdgment.  Whether  a  given  state  of  facts  con- 
stitutes excusable  neglect,  is  a  question  of  fact."  And  again, 
''This  is  as  well  settled  as  any  proposition  can  be,  by  many  con- 
curring decisions  of  this  Court,"  citing  several  cases.  See  the 
same  case,  79  N.  C,  510. 

The  motion  was  again  heard,  at  November  Civil  Term,  1885, 
upon  the  affidavits  filed,  when  the  plaintiff^s  counsel  asked  that 
a  supplemental  affidavit  from  the  defendant,  George  W.  Swep- 
8()n,  filed  in  1879,  before  his  death,  be  stricken  from  the  file,  on 
the  ground  that  it  "had  l)een  filed,  without  leave  of  the  Court, 
and  since  the  former  hearing  of  the  motion."  This  was  denied, 
'because,  in  the  words  of  the  Judge,  "it  appeared  that  this  sup- 
plemental affidavit  had  been  on  file  since  1879,  and  no  motion 
had  been  made  to  strike  it  out,  until  the  present  hearing."  The 
defendant's  counsel  then  proposed  to  read  in  evidence  an  addi- 
tional affidavit  of  T.  C.  Fuller,  (rounsel  for  the  defendant  when 
the  impeached  judgment  was  recovered,  made  on  the  same  day, 
and  of  which,  and  an  intention  to  use  it,  information  was  given 
to  the  plaintiff's  counsel  before  the  trial  was  entered  upon,  with 
consent  to  a  amtin nance,  if  desired,  for  the  purpose  of  answer- 
ing it.  It  was  offered  after  the  reading  of  the  other  affidavits, 
and  objected  to  by  the  plaintiff,  for  "that  he  had  no  notice  of  it, 
nor  opportunity  to  answer  it  before  the  hearing." 
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The  objection  was  sustained  and  evidence  excluded.  To 
ruling  the  present  defendant  excepts.  We  reproduce  iheafilt- 
vit  only  to  show  its  mateiiah'ty  and  pertinency  to  the  inqairr 
then  before  the  Court. 

"  Thomas  C.  Fuller,  being  duly  sworn,  says  that  it  is  not  trae 
that  the  plaintiff  ever  notified  him  of  the  purpose  to  repadble 
his  covenant,  nor  to  sue  the  defendant  Swepson,  nor  to  press  his 
suit  as  to  him,  nor  does  affiant  believe,  and  for  the  fbllowiof 
reasons,  that  he  gave  such  notice  to  said  Swepson.  After  tk 
execution  and  the  delivering  of  the  said  covenant,  afiiant  eno- 
tinued  for  several  years  to  act  as  the  plaintiff's  counsel  in  lis 
action,  it  being  their  purpose  lo  prosecute  it  as  to  the  defendant 
Littlefield. 

"That  for  this  purpose,  and  for  this  alone,  the  case  wask^ 
upon  the  docket,  and  the  only  reason  why  it  it  was  not  dlmbsed 
of  record  as  to  the  said  Swepson,  was  that  it  was  believKl  bvtke 
plaintiff  and  his  attorney,  that  to  have  the  cause  r^uiarlvoa- 
stituted  in  Court,  by  actual  personal  service  of  the  sommcai 
upon  one  of  the  defendants,  would  more  certainly  givetheOjoit 
jurisdiction  as  to  defendant  Littlefield,  whom  it  was  proposidto 
make  a  party  by  mere  publicati(»u,  as  he  resided  out  of  theStst?. 
That  during  these  years,  while  affiant  was  still  acting  as  ^^ 
attorney,  he  had  divers  interviews  with  the  plaintiff  with  refer- 
ence tt)  the  matter,  and  never  did  he  at  any  time,  express  the 
least  dissatisfaction  with  his  settlement  with  the  defendant  Swep- 
son. On  the  contrary,  he  frequently  inquired  of  this  affiant,* 
to  the  chances  of  his  getting  money  from  Florida,  or  frona  lA- 
tiefield,  in  pursuance  of  said  settlement,  mentioning  thesaraeas 
3till  sul>sisting,  and  at  all  times  declaring  that  he  sought  no 
redress  against  the  said  Swepson,  but  regarded  this  cause, »  K) 
him,  terminated.  That  affiant  was  present  at  a  term  of  tnfi 
Court,  in  the  early  part  of  the  year  1876,  when  the  propriety* 
proceeding  to  make  Littlefield  a  party  by  publication  was  agaio 
discussed  between  the  plaintiff,  and  his  other  attorney,  the  to 
B.  Fuller,  and  this  affiant.     That  it  was  then  deemed  best,tbt 
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Littlefield  should  not  know  of  the  settlement  made  with  Swep- 
son,  or  of  the  purpose  not  to  sue  him  further,  and  in  order  that 
he  might  not  be  apprised  thereof,  it  was  agreed  that  affiant  should 
mark  his  name  as  the  attorney  of  the  defendant  Swepson.  That 
this  was  done  at  that  term,  in  the  absence  of  said  Swepson,  and 
without  his  knowledge,  and  only  for  what  was  supposed  to  l)e 
the  plaintiff's  advantage,  he  at  this  time  recognizing  his  covenant 
with  Swepson  as  still  binding  on  him.  That  affiant,  a<  attorney 
of  the  I'laiutiff',  always  as^red  the  said  Swepson,  that  he  would 
see  that  no  harm  should  come  to  him  by  reason  of  the  contin- 
uance of  the  cause  on  the  docket,  and  told  him  that  it  was  not 
necessary  for  him  to  retain  counsel  in  this  cause,  and  that  after 
affiant  had  marked  his  name  upon  the  docket  as  his  counsel, 
whereby  he,  in  eflPect,  became  the  mutual  counsel  of  the  parties, 
he  repeated  his  assurance  t4)  him,  and  affiant  has  no  doubt  that 
it  was  in  consequence  of  this  repeated  assurance,  that  the  said 
Swepson  failed  and  neglected  to  retain  counsel  to  represent  him 
in  this  action. 

T.  C.  Fuller." 

Upon  the  evidence,  the  Judge  found  the  facts  to  be  as  fol- 
lows : 

"I.  This  action  was  brought  to  Spring  Term,  1873,  of  Cum- 
berland Superior  Court,  the  summons  being  issued  at  the  instance 
of  B.  &  T.  C.  Fuller,  as  plaintiff's  attorneys,  upon  a  draft 
for  $25,000.00,  drawn  by  G.  W.  Swepson  on  M.  S.  Littlefield, 
in  favor  of  A.  J.  Jones,  dated  November  8th,  1869,  and  payable 
ninety  days  after  date,  accepted  by  M.  S.  Littlefield,  and  endorsed 
by  A.  J.  Jones. 

"IL  On  the  10th  of  June,  1873,  the  plaintiff' and  G.  W. 
Swepson  compromised  the  suit,  and  plaintiff*  gave  to  said  G.  W. 
Swepson  a  receipt  as  follows : 

"Received  of  G.  W.  Swepson,  one  thousand  dollars,  in  full  of 
cash  payment  of  the  sum  agreed  upon,  in  the  compromise  of  a 
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certain  draft  of  said  Swepson  on  M.  S.  Littlefild,  payable  to  1 
J.  Jones,  and  by  him  transferred  to  me,  and  on  which  I  havecueh 
menced  a  suit.  The  agreement  for  compromise  is  placed  in 
the  hands  of  Hon.  Thomas  C.  Fuller,  and  is  now  held  by  bin. 

(Signed)  Thomas  J.  Jokes.'' 

Ealeigh,  N.  C,  this  June  10th,  1873. 

The  agreement  for  compromise  referred  to  in  the  above  recepi, 
was  as  follows: 

"  Thomas  J.  Jones  and  George  W.  Swepson  have  this  dij 
agreed  together  as  follows :  Thomas  J.  Jones  does  hereby  agi« 
to  forbear  and  not  to  pn)secute  or  sue  any  further,  so  far  as  Geoip 
W.  Swepson  is  liable  or  concerned,  on  a  draft  now  iii  the  baiA 
of  B.  &  T.  C.  Fuller,  attorneys,  in  suit  in  Cumberland  Superior 
Court  as  follows:  Draft  for  $25,000.00,  drawn  by  George  W. 
Swepson  on  M.  S.  Littlefield,  and  by  said  Littiefield  accepted 
payable  to  the  order  of  A.  J.  Jones,  and  hy  him  assigned  w 
Thomas  J.  Jones. 

"The  condition  of  the  above  covenant  and  agreement  is,  list 
George  W.  Swepson  pay  to  Thomas  J.  Jones,  one  thousami  dol- 
lars ($1,000.00),  and  George  W.  Swepson  further  agre&itopaj 
Thomas  J.  Jones,  through  Thomas  C  Fuller,  as  soon  as  reeded 
by  said  Fuller,  two  thousand  dollars,  out  of  any  money  realitt^ 
from  railroad  bonds  in  Florida,  or  from  M.  S.  Liitlefield,  andif 
nothing  is  collected  out  of  railroad  bonds  or  M.  S.  Littlefield, 
then  the  one  thousand  dollars  is  in  full  satisfaction  and  paynKOt 
for  said  covenant.  Thomas  J.  Jonbs,  [Seal.] 

Witness  T.  C.  Fuller.  G.  W.  Sm'epson,   [&*!.]' 

"The  $1,000  is  all  the  plaintiff  has  received  on  the  draft  or oa 
the  compromise.  Neither  said  Swepson  nor  Thomas  C.  Foller 
have,  since  said  agreement,  realized  any  money  from  railrow 
bonds  in  Florida,  nor  from  M.  8.  Littlefield,  and  said  Sweps« 
was  diligent  in  his  efforts  to  collect  and  realize  money  fromw 
sources. 
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"The  complaint  was  filed  at  Spring  Term,  1873,  and  signed 
"Fuller,  attorney  for  plaintiff,"  in  the  handwriting  of  B.  Fuller, 
Esq.  Thomas  C.  Fuller,  Esq.,  be(»aine  the  general  attornty  for 
G.  W.  Swepson,  and  was  released  from  further  professional  obli- 
gations to  plaintiff,  and  at  January  Term,  1876,  of  said  Court, 
entered  an  appearance  for  G.  W.  Swepson,  by  writing  T.  C.  Ful- 
ler for opposite  the  name  of  said  Swepson  in  said  suit  upon 

the  docket,  and  B.  Fuller  and  J.  W.  Hinsdale,  Esqs.,  thereafter 
represented  the  plaintiff,  and  at  May  Term,  1877,  of  said  Court, 
judgment  was  rendered  against  G.  W.  Swepson  for  want  of  an 
answer  or  demurrer,  in  the  al)seuce  of  said  Swepson  and  of  his 
attorney. 

"  Notice  of  motion  to  set  aside  the  judgment  was  served  on  the 
plaintiff,  October  9th,  1877.  The  appearance  being  entered  for 
said  Swepson,  at  January  Term,  1876,  and  not  before,  and  it 
being  alleged  by  plaintiff  that  he  gave  notice  to  said  Swepson, 
that  he  intended  to  press  his  said  action.  Service  of  said  notice 
being  denied  by  said  Swepson,  it  is  found  as  a  fact,  that  notice 
was  given  by  plaintiff  to  defendant,  G.  W.  Swepson,  of  plain- 
tiff's intention  to  press  for  judgment,  prior  to  January  Term, 
1876,  and  that  up  to  the  time  of  said  notice,  the  said  Swepson, 
relying  upon  the  compromise  and  covenant,  took  no  steps  to  de- 
fend the  action.  No  defence  to  the  action  is  set  forth  in  the 
defendant's  notice  or  affidavits,  other  than  that  which  is  based 
upon  the  terms  of  the  compromise  and  covenant. 

"  It  does  not  appear  that  said  Swepson  ever  communicated  to  his 
attorney  any  other  defence  to  the  action. 

"  Upon  the  foregoing  facts  found,  it  is  considered  by  the  Court, 
that  the  defendant  is  not  entitled  to  relief  under  §274  of  the 
Code. 

"The  plaintiff  offering  now  to  credit  said  judgment  with  the 
one  thousand  dollars,  paid  to  him  by  said  Swepson,  on  June  10, 
1873,  the  said  judgment  must  be  credited  with  said  sum,  at  said 
date.  And  the  motion  to  vacate  is  denied,  at  defendant's  cost, 
and  the  stay  of  proceedings  heretofore  granted  is  dissolved." 
45 
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which  order  the  defendant  Swepson,  as  executrix,  a 


peah  to  the  Supreme  Cnurt. 

J/r,  John  Dev€re\tx^  Jr.^  (Mr,  Geo,  F.  Strong  was  with  hii 
for  the  plaintiff. 

Messrs.  Thos.  Riiffin,  W.  P.  Bynum  and  Edtoard  C.  Sct^] 
(Messrs.  T.  C.  Fulle:i\  Geo,  H,  Snow  and  Jno.  W,  Graham  watl 
with  them  on  the  brief),  for  the  defendants. 


Smith,  C.  J.  (after  stating  the  facts).  We  think  it  clear, thit 
a  new  trial  awarded  for  some  vitiating  illegal  ruling,  which  nav 
l>e  reasonably  snpposecl  to  have  influenced  the  verdict,  re-opens 
the  controversy  for  the  admission  of  any  evidence  that  is  it^lf 
competent,  and  ought  to  have  been  received,  if  offered,  at  tfee 
first  trial.  This  is  equally  true  when  the  Judge  a<«umes  the 
function  of  passing  upon  the  evidence,  and  determining  the  facts 
upon  which  the  judgment  is  grounded.  We  do  not  of  course 
refer  to  those  exceptional  cases,  where  of  several  issues,  sevenW^ 
in  their  relations,  an  infec»ting  error  enters  into  the  finding  d 
one,  and  the  new  trial  is  confined  to  that  issue,  as  in  Bivrlm^- 
Railroad,  84  N.  C,  193;  Lindky  v.  Railroad,  88  N.C,547; 
Roberts  v.  Railroad,  Ibid.,  560;  nor  to  cases  wherein  norotjof 
the  essential  matters  in  controversy,  necessary  to  be  determiw*! 
before  final  judgment,  have  not  been  passed  on,  and  the  verJirt 
is  insufficient,  as  in  Allefn  v.  Baker,  86  N.  C,  91. 

There  were  no  facts  found  in  the  former  ap|)eal,  upon  whifl 
the  order  vacating  the  judgment  could  be  seen  to  have  ^ 
founded,  and  the  af>pellate  Court,  could  not  consequently  <1wi<i* 
upon  the  correctness  of  that  ruling.  The  motion  when  re-beafll. 
stoi'd  upon  the  same  groimd  as  if  an  entire  verdict  had  been  at 
aside,  and  the  trial  is  of  necessity  de  novo.  There  had  beenoo 
fact  determined,  and  the  issue  before  the  Judge  included  alia** 
facts  as  were  required  in  deciding  upon  the  merits  of  the  appli- 
cation, and  was  open  to  any  evidence,  legally  admi^ilde,  whick 
either  party  might  be  able  to  adduce,  in  conformity  with 
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ittrmi^tiog      Injury  trials,  the  litigants  introduce  any  proofs  they 
iay  have,  in  proper  order,  until  all  are  heard,  and   may,  with 
leave  f»f  the  Court,  offer  further  proofs  after  the  testimony  has 
been  closed. 

Neitlier  is  Required  in  advance,  to  communicate  to  the  other 
that  which  he  expects  to  introduce.  Why  should  a  different  rule 
prevail  when  the  Court  is  callefl  on  to  perform  a  similar  service? 
As  affidavits  are  ex  parte  and  no  opportunity  is  offered  for  cross 
examination,  there  is  a  propriety  in  affording  counsel  an  oppor- 
tunity for  examining  such  as  may  be  offered  against  hin),  before 
trial,  so  that  he  may  controvert  the  new  matter,  by  adversary 
evidence,  and  when  this  is  not  done,  it  may  present  a  case  of  sur- 
prise, authorizing  the  arrest  of  further  proceeding}^,  until  the 
new  evidence  can  lie  met.  We  know  of  no  rule  regulating  the 
hearing  of  motions  such  as  the  present,  which  requires  the  filing 
of  affidavits  before  the  trial  is  entered  upon,  and  their 
rejection  wheu  they  are  not.  There  is,  of  course,  a  discretion 
re|K)sed  in  the  Judge,  which  may  warrant  his  rejection  of  testi- 
mony in  this  ex  parte  form,  when  inopportunely  offered  out  of 
the  regular  course  of  proceeding,  just  as  he  may,  under  such  cir- 
cumstances permit  it.  We  do  not  abridge  his  exercise  of  dis- 
cretion in  these  cases.  The  present  case  i^  not  of  this  kind. 
Notice  of  the  affidavit  was  given  in  advance,  and  it  does  not 
appear  that  the  plaintiff  or  his  counsel  were  refused  an  opportu- 
nity of  seeing  it,  or  even  that  they  wished  to  know  what  it  con- 
tained. No  unfair  advantage  was  taken,  and  the  plaintiff 
assented  to  the  hearing,  with  the  knowledge  that  the  affidavit 
would  be  offered. 

It  is  true,  the  opposition  to  its  admission  is  put  by  the  plain- 
tiff's counsel,  upon  the  general  ground  **  that  he  had  no  notice  of 
it,  uor  opportunity  to  answer  it  before  the  hearing/'  and  the 
record  says  the  objections  were  sustained.  If  by  this  is  meant 
that  sufficient  time  had  not  been  given  to  prepare  the  answering 
evidence,  as  we  have  already  said,  the  ol>jectiou  is  untenable  in 
law,  and  could  have  been  removed  by  a  postponement. 
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Another  portion  of  the  record  seems  to  imply  the  ruling  out 
of  the  affidavit  for  a  different  reason.  The  plaintiff's  coun^sel 
seemed  to  have  entertained  the  erroneons  idea,  tJiat  no  testimony 
could  be  heard,  but  such  as  was  liefore  the  Judge  when  the 
motion  was  first  heard  and  allowed.  This  is  indicated  in  the 
application  for  striking  out  the  second,  or,  as  it  is  called,  supple- 
mental affidavit  of  the  deceased,  though  on  file  for  six  yearSy 
because  the  leave  of  the  Court  was  not  first  obtained,  as  neiTes- 
sary  to  its  admission.  And  the  ruling  seems,  in  some  degree,  to 
countenance  the  suggestion,  since  the  objection  is  overrnled,  not 
for  its  intriusic  invalidity,  but  because  the  affidavit  had  so  Unig 
remained  on  file,  and  no  motion  of  such  nature  had  before  been 
made  to  this  effect.  Then  immediately  appears  the  objection  to 
the  reading  of  the  refused  affidavit,  and  the  ruling  sustaining  it 
It  would  seem  that  the  implication  found  in  the  previous  ruling, 
was  acted  on  as  a  sufficient  reason  for  rejecting  the  other.  If 
this  be  the  interpretation  of  the  record  or  case,  the  action  of  the 
Court  proceeds  upon  an  underlying  miscmception  of  the  law 
and  practice  in  disallowing  the  evidence.  And  in  the  other  view 
of  the  case,  there  was  error  in  the  ruling,  which  entitles  the 
appellant  to  another  hearing.  It  is  not  an  authorised  act  of 
discretion,  but  a  denial  to  the  defendant  of  a  legal  right. 

We  are  not  prepared  to  say,  even  upon  the  findings,  that  the 
case  is  not  within  the  purview  of  §274  of  The  Code,  and  that 
the  ruling  of  the  Judge  in  this  regard  is  correct.  But  we  express 
no  opinion  upon  the  point,  as  the  facts  developed  upon  the  evi- 
dence, and  found  at  the  next  trial,  may  be  entin^ly  different. 

There  is  error  in  the  ruling  out  of  the  affidavit,  as  a  matter  of 
law,  and  there  must  be  another  trial.     It  is  so  adjudged. 

Error.  Revered. 
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♦J.  C.  PUITT,  ELI  PA80UR  aod  others  v.  COMMISSIONERS  OF  GASTON 

COUNTY. 

Oonslitutional  Law — Local  Taxation  for  School  Purposes — Dis- 

crimination    Between  Races, 

1.  The  Constitution  requires  that  all  taxes,  whether  levied  for  State,  count}',  town 

or  township  purposes,  shall  be  uniform,  and  allows  no  discrimination  in  favor 
of  any  class,  person  or  interest,  but  requires  that  all  things  possessing  value 
aod  subject  of  ownership,  shall  be  taxed  equally,  and  by  uniform  rule. 

2.  Therefore,  a  law  which  allows  a  tax  on  the  polls  of  one  color  and  on  property 

owned  by  persons  of  the  same  color,  to  be  applied  exclusively  to  the  educa- 
tion of  children  of  that  color,  is  unconstitutional. 

3.  This  law  also  discriminates  between  the  races,  by  allowing  the  taxes  paid  by 

one,  to  be  applied  exclusively  to  the  education  of  that  color,  and  is  therefore 
in  conflict  with  the  last  clause  of  Art.  9,  §2  of  the  Constitution,  which  is — 
"  there  shall  be  no  discrimination  in  favor  of  or  to  the  prejudice  of  either 
race." 

4.  This  does  not  extend,  however,  to  the  law  requiring  the  children  of  the  two 

races  to  be  educated  in  separate  schools  when  the  advantages  are  equal — nor 
to  laws  prohibiting  marriage  between  the  races,  nor  are  such  laws  opposed 
to  recent  amendments  of  the  Constitution  of  the  United  States. 

{IfcCormick  v.  CommiMionerSf  90  N.  C,  441 ;  Caldwell  v.  CommisHotiej'Hj  Ibid.j  454 ; 
Kyle  V.  FayeUevilUj  75  N.  C,  446;  Oatlin  v.  Tarboro,  78  N.  C,  119;  Worth  v. 
RrUroady  89  N.  C,  301 ;  Bmbee  v.  Canimissiimers^  93  N.  C,  142 ;  NorJUel  v.  CVom- 
%cell,  64  N.  C,  16;  Slate  v.  Hairston,  63  N.  C,  451;  JState  v.  Kennedy,  76  N.  C, 
251,  cited  and  approved). 

Civil  action,  heard  by  MncRne^  Judge,  at  Chaml)er.s,  on 
April  24th,  1884. 

The  action  was  instituted  to  perpetually  enjoin  the  defendants, 
commissinners,  from  levying  f'ertain  taxes  for  the  support  of 
8ch*»ols. 

His  Honor  refused  to  continue  the  restraining  order  to  the 
bearing,  and  the  plaintiffs  appealed. 

The  facts  fully  appear  in  the  opinion. 


"The  decision  in  this  case  was  rendered  at  the  last  Term,  but  the  opinion  was 
not  filed  in  time  for  publication  in  the  last  volume  of  the  Reports. 


710  IN  THE  SUPREME  COURT. 


PciTT  V.  Commissioners. 


MesHTS.   W.  P.  Bynum  and  R.   W.  Sandifer,  fi>r  the  plaintiff"^ 
Messrs.  Geo,  F,  Bason  and  John  Devereux^  Jr.,  for  the  dflen- 
dants. 

« 

Smith,  C.  J.  While  in  this  action  for  a  perpetnal  injnnctioo 
against  the  collection  of  a  eertain  tax,  levie<l  by  the  commission- 
ers in  fnrther  snpport  of  free  education  of  children  of  the  white 
race  alone,  which,  under  our  former  system  of  judicial  adminis- 
tration, would  be  exclusively  cognizable  in  a  court  of  equity,  we 
would  be  required  to  look  into  the  evidence,  if  properly  taken 
and  sent  up,  and  ascertain  what  facts  are  proved,  the  parties  ure 
content  to  abide  by  the  findings  of  the  Court,  as  the  facts  upon 
which  we  are  to  declare  the  law.     They  are  as  follows: 

The  defendants,  the  board  of  commissioners  of  Gaston  coontj, 
under  the  provisions  of  the  act  of  March  8, 1883,  The  Code,  §§2594, 
2595,  caused  an  election  to  be  held  in  school  district  No.  21  fnr 
white  children,  and  to  be  submitted  to  the  white  electors  therein 
for  approval  or  rejection,  a  proposition  for  an  additional  tax  of 
twenty  cents  on  the  one  hundred  dollars  worth  of  property 
therein,  belonging  to  white  owners,  and  sixty  cents  upon  each 
taxable  white  |>oll,  for  furnishing  increased  free  educational  advan- 
tages to  the  white  children  of  the  district.  At  the  election  held 
accordingly  on  December  6,  following,  at  which,  whil**  there  «*ere 
colored  electors,  none  but  white  electors  were  allowed  to  voce, 
twenty-five  votes  were  cast  for,  and  twenty  against  the  prc^i^i- 
tion,  whereupon  the  commissioners  declared  it  to  have  been  car- 
ried by  a  majority  of  five  votes,  and  directed  their  clerk  to  make 
out  H  tax  list,  and  place  the  same  in  the  hands  of  the  sheriff, 
which  has  been  done,  and  the  sheriff*  is  proceeding  to  collect  said 
assessment. 

.  By  the  act  to  incorporate  the  town  of  Dallas,  (Private  Laws, 
1871-72,  ch.  46),  it  is  provided  that  the  town  of  Dallas  shall 
constitute  a  school  district. 

The  lK>undaries  of  school  district  No.  21  were  established  in 
18()8,  and  embrace  a  larger  territory,  including  more  permits. 
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voters  and  pro|>€rty,  than  are  coniprised  in  the  corporate  limits  of 
the  town  of  Dallas,  and  the  boundaries  of  said  s<.*hool  tlistrict 
have  bt'en  retained  as  in  1868,  up  to  the  present  time,  and  no' 
action  has  ever  been  taken  under  the  charter  of  the  town  of  Dal- 
las t«>  ronform  the  limits  of  the  schtjol  di.ntrict  to  the  limits  of 
said  town. 

If  the  colored  voters  had  been  allowed  to  vote,  twenty-five 
wnulil  not  have  been  a  majority  of  the  qualified  voters  therein, 
either  as  the  district  is  recognized,  or  as  it  would  be  if  c<»nfined 
to  the  limits  of  Dallas. 

That  there  were  sixty- three  ijualified  white  voters  residing 
witliio  the  limits  of  school  district  No.  21  at  the  time  of  said 
election. 

The  said  tax  list  contains  a  tax  or  assessment  of  twenty  cents 
on  the  $100  worth  of  property  in  said  district  bel(»nging  to  white 
persons,  and  sixty  cents  on  the  polls  of  the  white  persons  residing 
therein,  and  ni)ne  on  the  property  or  polls  of  colored  persons  resi- 
dent therein,  though  there  are  several  win*  reside  and  own  prop- 
erty, subject  to  taxation  therein.  , 

A  large  amount  of  said  tux  or  assessment  is  upon  property  and 
polls  of  persons,  situate  and  resident  outside  of  the  corporate 
limits  of  the  town  of  Dallas. 

That  the  collection  of  said  assessment  will  not  have  the  etTect 
to  pro<luce  a  depreciation  in  the  value  of  the  property  subject  to 
such  assessment.  As  a  matter  of  law,  that  the  levy  and  collec- 
tion of  said  assessment,  is  not  in  violation  of  the  Constitution  or 
the  laws  of  the  State. 

It  is  therefore  orderetl,  that  the  restraining  order  heretofore 
granted  be  dissolved,  and  that  the  plaintiffs  pay  the  costs  of  this 
application,  to  be  taxed  by  the  clerk. 

From  which  order  the  plaintiffs  appeal  to  the  Supreme  Court. 

The  first  section  of  the  Act,  prescribes  the  manner,  such  as  was 
pursued  in  the  present  case,  of  ascertaining  the  will  of  the  white 
voters  on  the  proposed  assessment  in  aid  of  schools  in  the  dis- 
trict, and  upon  an  approval,  directs  the  further  action  mentioned 
in  the  next  three  sections,  which  are  as  follows: 
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Sec.  2.  In  case  a  majority  of  the  votes  cast  at  said  election 
shall  be  in  favor  of  such  assessment,  the  board  of  coramis!?ioo- 
ers  shall  direct  their  clerk  to  make  out  from  the  tax  lis!  of  the 
township  in  which  such  district  is  situate,  a  list  of  all  the  taxa- 
ble property  and  [k)11s  of  the  white  or  colored  tax-payers,  as  the 
case  may  be,  in  such  district,  and  it  shall  be  the  duty  of  the 
school  committee  of  such  district,  to  aid  the  clerk  in  making  out 
said  list;  and  said  clerk  shall  deliver  said  list  to  the  sheriff  of 
the  (*ounty,  with  an  <»rder  signed  by  him,  cH)iiimanding  the  sher- 
iff to  collect  said  assessment  in  like  manner  as  pn>vided  for  the 
collection  of  State  and  county  taxes;  and  said  sheriff  shall  ctJ- 
le<*t  and  pay  over  the  same  to  the  county  treasurer.  And  aid 
sheriff's  bond  shall  l)e  liable  therefor,  as  provided  in  case  of 
the  county  school  tax. 

Sec.  3.  No  election,  under  the  two  preceding  sections,  shall 
be  held  more  than  once  in  any  (me  year. 

Sec.  4.  The  assessment  thus  levied  and  ccdlected  from  the 
taxable  property  and  polls  of  white  persons,  shall  be  expended 
in  aiding  to  keep  up  the  public  scrhool  in  said  district  fe»r  whitf 
children  of  both  sexes,  l>etween  the  ages  of  six  and  twenty-ow 
years;  and  the  assessment  thus  Jevied  and  collected  fr»»iu  the 
taxable  property  and  polls  of  colored  persons,  shall  be  expodftl 
in  aiding  to  keep  up  the  public  schcjol  in  said  district  for  colored 
chiMren  of  both  sexes,  between  the  ages  of  six  and  iweniy-<»m' 
years. 

The  act  granting  a  charter  to  the  town  of  Dallas,  ratifiel  and 
taking  effect  on  January  23d,  1872,  contains  the  following  «<?• 
tiun  : 

That  the  corporate  limits  of  the  town  of  Dallas,  shall  ci»iwi- 
tute  a  school  district,  and  that  all  taxes  levieil  upon  the  sanjebj 
the  State  for  school  purposes,  shall  be  expended  in  «HiCirfliitJ 
with  the  State  regulations  in  establishing  gnided  sc-hools  wilhin 
the  town;  and  for  the  advancement  of  this  purfwise,  thecomrni*' 
sioners  may  appropriate  a  sufficient  sum  belonging  to  the  corpo- 
ration, to  supply  the  deficiency,  and  the  board  of  commissi'»DfTS 
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shall  select  a  school  coram ittee  for  the  purpose  of  supervising 
said  schools,  an<l  to  perform  the  duties  now  prescribed  by  law. 
Private  Acts  1871-'72,  chapter  46,  §45. 

The  appellants'  claim  to  Ikj  relieved  «>f  the  tax  by  a  restrain- 
iDg  order,  to  Im  made  permanent  on  the  final  hearing,  rests  upon 
several  grounds,  and  these  are: 

T.  The  scrhool  district,  as  comfjri^ed  wiihin  the  corporate  lim- 
its of  the  town  of  Dallas,  under  tin*  Act,  is  that  wherein  the  will 
of  the  electors,  regarding  the  proposed  tax,  should  have  been  col- 
lected by  a  vote;  and  none  of  the  electors  outside,  though  within 
the  lioundaries  of  si:hool  district  No.  21,  should  have  been  per- 
mitted to  vole.  If  this  be  the  result  of  the  legislation,  and  the 
area  covered  by  the  town  he  withdrawn  from  the  territory  origi- 
nally formed  into  a  school  district,  the  election  was  not  held  in  con- 
formity with  the  law,  and  is  void,  under  the  rulings  in  McCor- 
mick  v.  Commissionei'/ty  90  N.  C,  441,  and  Caldwell  v.  Commis- 
sioners, Ibifl,y  453. 

But  we  do  not  dispose  of  the  case  upon  this  point,  since 
the  statute  creates  this  district  to  bring  it  under  the  oper- 
ation of  the  law  in  referencte  to  graded  schools,  removing 
the  disability  of  a  want  of  .sufficient  population  to  come  under 
the  general  Ihw,  and  may  admit  of  a  construction  that  leaves  the 
former  d is! rict,  undiminished  in  territory,  for  ordinary  purposes. 
II.  The  appellants'  principal  objection,  and  this  is  the  essen- 
tial point  decided  in  the  0>urt  below  and  brought  up  for  review, 
is  baswl  up«m  an  alleged  repugnancy  (»f  this  legislation  to  the 
Constitutions  of  both  the  Stale  and  Federal  governments. 

They  insist  that  it  is  not  uniform  in  its  operation  upon  taxa- 
ble property  and  persons,  as  is  required  by  the  State  Constitu- 
tion, Art.  5,  §§3  and  6,  and  Art.  7,  §9. 

The  counties  are  directe<l  to  be  divided  into  school  districts 
by  the  Constitution,  and  each  becomes,  with  the  consent  of  the 
General  Assembly,  a  taxing  territory,  and,  remarks  Bynum,  J., 
delivering  the  opinion  in  Kyle  v.  Fnyetteville,  75  N.  C'.,  445, 
"whenever  the  power  (of  imposing  taxes)  is  exercised,  hII  taxes, 
whether  State,  county  or  town,  l)y  force  of  the  Constitution, 
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From  which  order  the  defendant  Swepson,  as  execjutrix,  a|j 
peals  to  the  Supreme  Court. 

J/r.  John  DevereJtx,  Jr.,  (Mr.  Geo.  V.  Strong  was  with  him). 
for  the  plaintiff. 

Messrs.  Thos.  Ruffin^  W.  P.  Bynum  and  Edward  C.  ^^bmA, 
(Mes.vs.  T.  C.  Fuilet^  Geo.  H.  Snow  and  Jno.  W.  Graham  were 
with  them  on  the  brief),  for  the  defendants. 

Smith,  C.  J.  (after  stating  the  facts).  We  think  it  clear,  ihat 
a  new  trial  awarded  for  some  vitiating  illegal  ruling,  which  maj 
he  reasonably  snpposed  to  have  influen<'ed  the  verdict,  re-open.* 
the  controversy  for  the  admiasion  of  any  evidence  that  is  it*lf 
competent,  and  ought  to  have  been  received,  if  oflTered,  at  the 
first  trial.  This  is  equally  true  when  the  Judge  a'«sumes  the 
function  of  passing  upon  the  evidence,  and  deterraioing  the  farts 
upon  which  the  judgment  is  grounded.  We  do  not  of  couise 
refer  to  those  exceptional  cases,  whereof  several  issues, severaWe 
in  their  relations,  an  infecting  error  enters  into  the  finding  of 
one,  and  the  new  trial  is  confined  to  that  is<ue,  as  in  Bturim^* 
Railroad,  84  N.  C,  193;  Lindley  v.  Railroad,  88  N.  C.,547; 
Roberts  v.  Railroad,  Ibid.,  560;  nor  to  CHses  wherein  some  of 
the  essential  matters  in  controversy,  necessary  to  be  determioe*! 
before  final  judgment,  have  not  been  passed  on,  and  the  verdirt 
is  insufficient,  as  in  Allen  v.  Baker,  86  N.  C,  91. 

There  were  no  facts  found  in  the  former  appeal,  upon  which 
the  order  vacating  the  judgment  could  be  seen  to  have  liee» 
founded,  and  the  appellate  Court,  could  not  consequently  <l«iJ* 
upon  the  correctness  of  that  ruling.  The  motion  when  re-heard, 
stood  upon  the  same  ground  as  if  an  entire  verdict  had  been  set 
aside,  and  the  trial  is  of  necessity  de  novo.  There  had  been  no 
fact  determined,  and  the  issue  before  the  Judge  included  all  ^^ 
facts  as  were  required  in  deciding  upon  the  merits  of  the  appli- 
cation, and  was  open  to  any  evidence,  legally  admissible,  which 
either  party  might  be  able  to  adduce,  in  conformity  with  the 
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practice.  Injury  trials,  the  litigants  introduce  any  proofs  they 
may  have,  in  proper  order,  until  all  are  heard,  and  may,  with 
leave  nf  the  Court,  offer  further  proofs  after  the  testimony  has 
been  closed. 

Neitlier  is  Required  in  advance,  to  communicate  to  the  other 
that  which  he  expects  to  introduce.  Why  should  a  different  rule 
prevail  when  the  Court  is  calleil  on  to  perform  a  similar  service? 
As  affidavits  are  ex  paiie  and  no  opportunity  is  offered  for  cross 
examination,  there  is  a  propriety  in  affording  c<»unsel  an  oppor- 
tunity for  examining  such  as  may  be  offered  against  him,  before 
trial,  so  that  he  may  controvert  the  new  matter,  by  adversary 
evidence,  and  when  this  is  not  done,  it  may  present  a  case  of  sur- 
prise, authorizing  the  arrest  of  further  proceedings,  until  the 
new  evidence  can  be  met.  We  know  of  no  rule  regulating  the 
bearing  of  motions  such  as  the  present,  which  requires  the  tiling 
of  affidavits  before  the  trial  is  entered  upon,  and  their 
rejection  when  they  are  not.  There  is,  of  course,  a  discretion 
reposed  in  the  Judge,  which  may  warrant  his  rejection  of  testi- 
mony in  this  ex  parte  form,  when  inopportunely  offered  out  of 
the  regular  course  of  proceeding,  just  as  he  may,  under  such  cir- 
cumstances permit  it.  We  do  not  abridge  his  exercise  of  dis- 
cretion in  these  cases.  The  present  case  ife  not  of  this  kind. 
Notice  of  the  affidavit  was  given  in  advance,  and  it  does  not 
appear  that  the  plaintiff  or  his  counsel  were  refuse<l  an  opportu- 
nity of  seeing  it,  or  even  that  they  wished  to  know  what  it  con- 
tained. No  unfair  advantage  was  taken,  and  the  plaintiff 
assented  to  the  hearing,  with  the  knowledge  that  the  affidavit 
would  be  offered. 

It  is  true,  the  opposition  to  its  admissioii  is  put  by  the  plain- 
tiff's counsel,  upon  the  general  ground  *^  that  he  had  no  notice  of 
it,  nor  opportunity  to  answer  it  before  the  hearing,"  and  the 
record  says  the  objections  were  sustained.  If  by  this  is  meant 
that  sufficient  time  had  not  been  given  to  prepare  the  answering 
evidence,  as  we  have  already  said,  the  objection  is  untenable  in 
law,  and  could  have  been  removed  by  a  postponement. 
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Another  portion  of  the  record  seenas  to  imply  the  nih'ngout 
of  the  affidavit  for  a  diflFerent  reason.  The  plaintiff's  ooun^sel 
seemed  to  have  entertained  the  erroneons  idea,  t4iat  no  testimooy 
could  be  heard,  but  such  as  was  l)efore  the  Judge  when  the 
motion  was  first  heard  and  allowed.  This  is  indicated  in  the 
application  for  striking  out  the  second,  or,  as  it  is  called,  mippli- 
mental  affidavit  of  the  deceased,  though  on  file  for  six  yeare^ 
because  the  leave  of  the  Court  was  not  first  obtained,  as  neces- 
sary to  its  admission.  And  the  ruling  seems,  in  some  degree, to 
countenance  the  suggestion,  since  the  objection  is  overruled,  not 
for  its  intriusic  invalidity,  but  because  the  affidavit  had  so  long 
remained  on  file,  and  no  motion  of  such  nature  had  before  been 
made  to  this  effect.  Then  immediately  appears  the  objection  to 
the  reading  of  the  refused  affidavit,  and  the  ruling  sustaining  it. 
It  would  seem  that  the  implication  found  in  the  previous  ruling, 
was  acted  on  as  a  sufficient  reason  for  rejecting  the  other.  If 
this  be  the  interpretation  of  the  record  or  case,  the  action  of  the 
Court  proceeds  upon  an  underlying  miK^rmoeptiou  of  the  law 
and  practice  in  disallowing  the  evidence.  And  in  the  other  view 
of  the  case,  there  was  error  in  the  ruling,  which  entitles  the 
appellant  to  another  hearing.  It  is  not  an  authorized  act  of 
discretion,  but  a  denial  to  the  defendant  of  a  legal  right. 

We  are  not  prepared  to  say,  even  upon  the  findings,  that  the 
case  is  not  within  the  purview  of  §274  of  The  Code,  and  that 
the  ruling  of  the  Judge  in  this  regard  is  correct.  But  we  express 
no  opinion  upon  the  point,  as  the  facts  developed  upon  the  evi- 
dence, and  found  at  the  next  trial,  may  be  entirely  different. 

There  is  error  in  the  ruling  out  of  the  affidavit,  as  a  matter  of 
law,  and  there  must  be  another  trial.     It  is  so  adjudged. 

Error.  Reverb. 
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♦J.  C.  PUITT,  ELI  PA80UR  and  others  v.  COMMISSIONERS  OF  GASTON 

COUNTY. 

Constitutional  Law — Local  Taxation  for  School  Purpoaeft — Die- 

crimination    Between  Races. 

1.  The  Constitution  requires  that  all  taxes,  whether  levied  for  State,  count}*,  town 

or  township  purposes,  shall  be  uniform,  and  allows  no  discrimination  in  favor 
of  any  class,  person  or  interest,  but  requires  that  all  things  possessing  value 
and  subject  of  ownership,  shall  be  taxed  equally,  and  by  uniform  rule. 

2.  Therefore,  a  law  which  allows  a  tax  on  the  polls  of  one  color  and  on  property 

owned  by  persons  of  the  same  color,  to  be  applied  exclusively  to  the  educa- 
tion of  children  of  that  color,  is  unconstitutional. 

3.  This  law  also  discriminates  between  the  races,  by  allowing  the  taxes  paid  by 

one,  to  be  applied  exclusively  to  the  education  of  that  color,  and  is  therefore 
in  conflict  with  the  last  clause  of  Art.  9,  $2  of  the  Constitution,  which  is — 
"there  shall  be  no  discrimination  in  favor  of  or  to  the  prejudice  of  either 
race." 

4.  Tbis  does  not  extend,  however,  to  the  law  requiring  the  children  of  the  two 

races  to  be  educated  in  separate  schools  when  the  advantages  are  equal — nor 
to  laws  prohibiting  marriage  between  the  races,  nor  are  such  laws  opposed 
to  recent  amendments  of  the  Constitution  of  the  United  States. 

{^McCormick  v.  Commimoners^  90  N.  C,  441 ;  Caldwell  v.  C<mimi;u:iofier8f  Ibid..  454 ; 
Kyle  V.  FayHteviUe,  75  N.  C,  445;  Oaain  v.  Tarboro,  78  N.  C,  119;  Worth  v. 
Rrilroad,  89  N.  C,  301 ;  Bwibee  v.  ConimUsioners,  93  N.  C,  142 ;  Xorjleet  v.  Crom- 
vedl,  64  N.  C,  16;  State  v.  Hairston,  63  N.  C,  451 ;  State  v.  Kennedy,  76  N.  C, 
251,  cited  and  approved). 

Civil  action,  heard  by  MacRae,  Juclc/e,  at  Chambers,  on 
April  24th,  1884. 

The  action  was  instituted  to  perpetually  enjoin  the  defendants, 
commissioners,  frr)m  levying  certain  taxes  for  the  support  of 
schools. 

His  Honor  refused  to  continue  the  restraining  order  to  the 
hearing,  and  the  plaintiffs  appealed. 

The  facts  fully  appear  in  the  opinion. 


*rbe  decision  in  this  case  was  rendered  at  the  last  Term,  but  the  opiuion  was 
not  filed  in  time  for  publication  in  the  last  volume  of  the  Reports. 


718  IN  THE  SUPREME  COURT. 


PniTT  V.  Commissioners. 


The  princip^eM  of  equality  and  uniformity  are  indispensable  to 
taxation,  whether  general  or  lood.  Local  taxation  mast  l)e  uni- 
form upon  the  same  class  of  subjects  within  the  territorial  liraie 
of  the  authority  levying  the  tax;  and  must  be  assessed  npoDili 
the  property  according  to  its  just  valuation. 

**  Whatever  may  be  the  basis  of  the  taxation/'  are  the  words 
of  Judge  Cooley  in  his  other  work  on  Constitutional  Law,  4Jfi», 
622,  *'the  requirement  that  it  shall  be  uniform  is  universal.  It 
applies  as  much  to  these  local  assessments  as  to  any  other  speno 
of  taxes.'' 

These  references  suffice  to  show,  that  in  authorized  local  taxi- 
tion  for  the  general  good  of  the  residents  within  the  tax  district, 
as  distinguished  from  those  within  the  pl-inciple  which  iocladc* 
large  territorial  l>oundary  enclosures,  it  must  l)e  levied  in  accord- 
ance with  constitutional  requirements,  and  the  property  of  a  class 
cannot  lie  singled  out  to  bear  the  burden,  of  which  the  pn>pcrtT 
of  another  class  is  relieved.  These  universal  condition.**  are dfe- 
regarded  in  the  present  enactment,  and  the  distinction  can  no 
more  l)e  drawn  between  d liferent  owners,  than  it  can  be  between 
different  kinds  of  taxable  property  of  the  same  owner,  alike sn^ 
ject  to  an  ad  valorem  lax. 

In  the  opinion  we  have  expressed  of  the  operation  of  our  own 
Constitution  upon  such  discriminating  legislation,  it  is  unoece- 
sary  to  inquire  into  its  consistency  with  the  recent  amemlmcots 
made  to  the  Constitution  of  the  United  States.  The  essence  rf 
these  provisions,  is  to  secure  equal  civil  rights  to  all  thecitiKos 
of  a  Slate,  and  especially  to  protect  the  newly  enfranchised  col- 
ored people,  added  to  the  body  politic,  in  their  possession  tod 
use.  But  they  did  not  annul  the  statute  long  in  force,  whifii, 
from  considerations  of  public  policy,  forbids  a  marriage  becween 
a  white  person  and  a  negro,  as  expressly  held  in  State  v.  Hair- 
don,  63  N.  C,  451,  and  recognized  in  ^>ate  v.  Kennedy,  76  ^. 
C,  251.  Nor  are  they  repugnant  to  the  clause  iu  the  SiateC<»o- 
stitution,  which  provides  for  the  instruction  of  thediflferenirace* 
in  separate  schools.     This  is  so  decided  in  State  v.  McCanfiji^ 
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Ohio,  208 ;  opinion  of  Baxter,  C.  J.,  in  United  States  v.  Bun- 
tin,  7  Fed.  Rep.,  page  730,  April  4, 1882,  and  in  the  concurring 
opinrion  of  Clifford,  J.,  in  Hall  v.  DeCim%95  U.  S.,  485-504. 

In  the  latter  opinion  is  reprcxluced  the  rnlin^  in  the  case  in 
Ohio,  in  these  general  terms:  "  That  Court  held,  that  it  worked  no 
substantial  ine<iuality  of  school  privileges  between  the  children 
of  the  two  classes,  in  the  locality  of  the  parties;  that  equality  of 
right,  does  not  involve  the  necessity  of  educating  white  and  col- 
ored persons  in  the  same  school,  any  raore  than  it  does  that  of 
educating  children  of  both  sexes  in  the  same  school,  or  that  dif- 
ferent grades  of  scholars  must  be  kept  in  the  same  s<'hool ;  and 
that  any  classification  which  preserves  substantially  equal  school 
advantage's,  is  not  prohibited  by  either  the  State  or  Federal  Con- 
stitution, nor  would  it  contravene  the  provisions  of  either." 

To  the  saffe  effect  are  Robeyis  v.  Boston,  5  Cush.,  198 ;  State 
V.  Dufft/y  7  Nev.,  342 ;  Oerk  v.  Board  of  Directors,  24  Iowa, 
266 ;  Dallas  v.  Fosdick,  40  How.  Pr.  249  ;  People  v.  Gaston,  13 
Abb.  Pr.  N.  S.,  100. 

It  is  not,  therefore,  every  distinction  dependent  upon  race  or 
color,  that  comes  in  conflict  with  the  Federal  Constitution,  but 
only  when  it  produces  inequality  in  rights  or  interests;  and 
when  this  is  the  result,  the  State  legislati(m  from  which  it  flows, 
is  rendered  inoperative.  When  the  same  essential  privileges  are 
8ecure<l  to  all,  such  legislation  is  valid,  and  rests  in  the  sound 
discretion  and  views  of  public  policy  of  thase  who  make  the  law. 

We  think  there  is  error  in  the  ruling  of  the  Court,  and  that 
the  restraining  order  should  have  been  continued.  Let  this  be 
certified  to  the  Superior  Court  of  Cleveland,  that  further  pro- 
ceedings be  therein  had  according  to  law. 

MerrtmOxV,  J.,  concurring.  I  concur  in  the  judgment  of 
the  Court,  upon  the  ground  that  the  defendants  failed  to  observe 
the  requirements  of  the  statute,  (Acts  1871-72,  ch.  46);  but  I 
do  not  concur  in  so  much  of  the  opinion  of  the  Court;  as  declares 
the  statute,  (Acts  1883,  ch.  148,  §§1,2;  The  Code,  §§2594, 
2595),  imperative  and  void.     I  am  of  opinion,  that  the  latter 
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Statute  authorizes  in  effect  a  local  assessment,  and  df>es  noi  pre- 
scribe a  p4iblic  tax,  in  the  sense  of  the  Constitution,  aod  that 
local  assessments  are  not  necessarily  confined  to  particular  nul 
property  to  l)e  affected  by  them  favorably,  in  contemplation  of 
law. 

Error.  Reversed. 


J.  W.  GRANT,  AdminlBtrator,  v.  W.  A.  REESE,  et  al& 

Findings  of  Fact — Jurisdiction  of  the  Supreme   Cowi — ft/er- 
ence — Evidence — Executors  and  Administrators — Inventory 
— Assets  in  Another  State — Negligence — Confed- 
erate Money — Commissions, 

1.  This  Court  has  no  power  to  review  the  findings  of  fact  made  by  a  referteisE 

action  at  law,  but  can  only  review  errors  of  law  in  the  admission  of  eTid»«. 
and  erroneous  conclusions  of  law  from  the  facts  as  found. 

2.  The  inventory  returned  by  an  executor  or  administrator  into  the  Clark's rtSce 

is  prima  facie  evidence  of  the  solvency  of  the  persons  owing  deM^  t«-  the 
estate  and  described  in  such  inventory,  if  nothing  be  said  in  said  invfS'«<Tto 
the  contrary,  aerainst  the  executor  or  administrator  reluming  it,  ant!  tbesore* 
ties  on  his  bond,  but  it  aetrmf  such  inventory  is  not  evidence  agaio&t  to  »dc±>- 
istrator  de  boniM  non^  and  the  sureties  to  his  bond. 

3.  Such  Inventory  is  not  conclusive,  and  the  defendants  may  show  that  liw  p*- 

sonal  representative  made  errors  and  mistakes  in  describing  and  oouae  tk 
debts  in  the  inventory. 

4.  When  an  administrator  dies,  his  administrator  holds  the  funds  of  tbe  ^ 

intestate  for  the  administrator  de  borii*  no/i,  and  it  is  bis  duty  to  arcauai  tKA 
such  administrator  de  bonis  non.  When  he  does  so,  in  the.  abeeoce  of  efidcflee 
of  mistake,  or  fraud  and  collusion,  the  presumption  is,  that  the  ^ettleojeot »« 
in  full,  and  embraced  all  matters  that  ought  to  have  been  accounted  fcr,  »3d 
It  shiftjs  the  burden  of  proof  to  the  party  attacking  it,  to  show  that  dftusd* 
the  cbt^ite  of  the  first  intestate,  and-  returned  by  the  deceased  admioBtn^ 
as  solvent,  but  which  have  not  been  collected,  were  collectable. 

5.  Apart  from  positive  fraud,  an  administrator  de  bonis  »tou  is  liable,  if  htUS^  to 

use  due  care  and  diligence  in  collecting  from  the  administrator  of  the  ^tftuei 
administrator,  all  of  the  assets  of  the  first  estate  unadministered  bj  bin*^ 
it  is  hi.s  duty  to  do  this,  without  any  demand  or  request  from  the  CPeditijR<»^ 
distributees  of  the  first  estate. 
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6.  Where  an  administrator  received  Into  his  possession  certain  slaves  belonging  to 

the  estate  of  his  intestate,  he,  and  the  sureties  on  his  bond,  are  liable  for  their 
hire  received  by  him,  in  the  same  manner  as  for  the  hire  or  price  of  other 
chattels  so  received. 

7.  In  such  case,  where  the  slaves  were  hired  in  18($3and  1864,  and  the  administra- 

tor used  reasonable  diligence  in  hiring  them  and  collecting  the  hire,  if  the 
same  was  paid  in  Confederate  money,  and  the  administrator  kept  it  apart 
and  separate  as  part  of  asset  of  the  estate,  and  it  was  lost  by  the  results  of 
the  war,  the  administrator  is  not  liable. 

8.  In  such  case,  in  the  absence  of  evidence  of  the  amount  of  hire  which  the 

administrator  actually  received,  he  should  be  charged  with  the  reasonable 
hire  of  the  slaves  in  Confederate  money,  and  this  amount  should  be  scaled, 
in  the  same  manner  as  if  he  had  converted  the  Confederate  money  received 
from  such  hiring. 

9.  It  is  a  public  fact,  of  which  the  Courts  take  judicial  notice,  that  there  was  no 

currency  in  this  State  during  the  years  1868  and  1864,  except  Confederate 
money,  and  that  ordinary  business  transactions  were  almost  uniformly  dis- 
charged by  that  currency. 

10.  Where  one  used  Confederate  money,  not  his  own,  he  must  account  to  him 
whose  money  he  used,  for  its  value  in  gold,  with  interest  thereon. 

11.  Where  an  administrator  sold  and  assigned  a  judgment  due  the. estate  of  his 
intestate,  for  fifty  per  cetitum  of  its  face  value,  and  on  the  same  day,  the  judg- 
ment debtor  paid  the  assignee  the  entire  amount  due  on  the  judgment,  and 
it  appeared  that  at  the  time  of  the  assignment,  the  judgment  debtor  was  sol- 
vent, and  the  judgment  collectable ;  It  wo*  held^  gross  negligence,  and  the 
administrator  and  the  sureties  on  his  bond  were  liable  for  the  full  amount  of 
the  judgment. 

12.  In  such  case,  it  is  no  justification  to  the  administrator  that  the  counsel  for 
the  next  of  kin  authorized  such  sale,  unless  the  counsel  has  express  authority 
from  his  client  to  do  so. 

13.  An  administrator  is,  in  an  important  sense,  a  trustee  for  thot^e  who  will  take 
benefits  under  his  intestate. 

14.  Where  a  person  dies  domiciled  in  this  State,  having  personal  property-  in 
other  States,  the  personal  estate,  wherever  situated,  must  be  distributed 
according  to  the  laws  of  this  State,  but  each  State  has  the  power  to  adminis- 
ter so  much  of  the  estate  as  may  be  within  its  jurisdiction,  for  the  {Security  of 
domestic  creditors,  and  when  they  are  provided  for,  to  distribute  the  remain- 
der to  the  persons  entitled,  without  regard  to  the  place  of  their  domicil. 

15.  Where  a  person  dies  in  North  Carolina,  having  personal  property  in  Virginia, 
the  Virginia  administrator  is  not  bound  to  account  to  the  adminibtratur  here, 
for  the  surplus  after  paying  debts,  nor  is  the  administrator  in  this  State 
required  to  collect  such  surplus  from  the  foreign  administrator. 

16.  The  grant  of  letters  of  administration,  although  general  in  its  terms,  is  lim- 
ited to  the  administration  of  property  in  this  State,  and  gives  no  authority  to 
the  administrator  to  administer  the  property  in  another  government,  and  a 
failure  to  return  such  property  on  his  inventory,  is  no  breach  of  his  bond. 
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17.  Id  such  case,  if  the  administrator  received  such  foreign  assets,  he  aij.  i: 
equity,  be  held  personally  to  account,  on  the  ground  of  a  persontl  tnif^ii 
the  administrator,  without  regard  to  where  it  was  assumed. 

18.  An  executor  stands  upon  a  different  footing,  as  be  derives  bis  aothority  frji 
the  will,  and  not  simply  from  the  law,  and  when  he  proves  thewillureqBind 
by  the  law  of  the  domicil  of  the  testator,  it  passes  the  property  to  hia. 
wherever  it  may  be  situated,  according  to  its  legal  effect. 

19.  Au  administrator  de  bonU  iion,  eum  Ustamento  atmexo^  although  required  u 
execute  the  will,  does  not  stand  on  the  same  footing  in  all  respecteisai 
executor,  as  his  authority  is  derived  from  the  law,  and  not  from  the  wilLii^ 
he  cannot  sue  in  another  jurisdiction,  to  recover  the  assets  of  the  estate. 

20.  So,  where  a  testator  died  domiciled  in  this  State,  leaving:  debts  due  bypiit^ 
in  Virginia,  the  administrator  de  boftis  non^  cuni  tetUanunto  annao,  ui  tk 
sureties  on  his  bond,  are  not  liable  for  a  failure  to  return  such  Dot«oii'^ 
inventory  in  this  State  and  collect  the  same,  when  there  is  administntios  ci 
the  estate  in  Virginia. 

21.  In  such  case,  if  there  is  no  administration  in  Virginia,  the  admituftatcr 
would  be  personally  liable,  if  he  had  received  such  notes,  and  failed  to  E*kf 
diligent  effort  to  collect  them  ;  but  whether  his  bond  would  be  liable  or  wt 
qucere. 

122.  Au  administrator  or  executor  is  not  entitled  to  commissions  under  all  cumm- 
stances,  but  he  must  have  earned  them  by  an  honest  and  just  di$chsre^  y' 
his  duty,  and  it  must  appear  that  the  receipts  and  expenditures  have  ben 
fairly  made,  in  the  course  of  the  administration. 

23.  Where  au  administrator  failed  to  file  any  inventory  or  annual  accooDi*  cf  te 
administration,  and  it  appeared  that  he  had  been  guilty  of  gross  oe?i^«« 
and  want  of  care  In  his  management  of  the  estate,  he  is  not  entitled  U't<»- 
missions. 

(Armstead  v.  Harramond,  4  Hawks,  339 :  Hoot}er  v.  Miller,  6  Jones,  79:  Ti*^ 
rough  v.  HarrU,  3  Dev.,  40;  Huntingdon  v.  Spears,  3  Ired.,  450;  Thompm*^ 
Badham.  70  N.  C,  141 ;  Ferebee  v.  Baiter,  12 Ired.,  64  ;  Badgerx,  /wi«,«N.C- 
3a5;  University  \\  Hughes,  90  N.  G.,  587;  Governor  v.  Williams,  9  InA^^- 
Plummer  v.  Brandon,  5  Ired.  Eq.,  190  ;  Carmichad  v.  Hay^  /6kL,  965:  Samif* 
V.  Jones,  8  Ired.  Eq.,  24b ;  Medley  v.  Dunlap,  90  N.  C,  527  ;  Hdme  v.  cSanaAa 
3  Hawks,  663;  WVliatns  v.  WUliams,  79  N.  C,  417;  Finch  x.  A^iowi.il^ 
Eq.,  137;  Burke  v.  Turner,  ^  N.  C,  500;  Carr  v.  Askew,  anU,  194,  cited  ad 
approved). 

Civil  action,  heard  on  exceptions  t<»  the  report  of  aHeree, 
l)efore  Graves,  Judge,  at  January  Special  Term,  1885,  of  the 
Superior  Court  of  Northampton  county. 

The  defendants  appealed. 

The  facts  are  fully  stated  in  the  opinion. 
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Mr.  T,  N.  Hill,  {Mr.  R.  B.  Peebles  was  with  hiiu  on  the  brief,) 
for  the  plaintiff. 

Messrs.  W.  C.  Bowen,  Willis  Bagley,  and  W.  H.  Day,  for  the 
defendants. 

Merrimon,  J.  The  alleged  errors  are  imperfectly  assigned, 
and  we  find  it  difficult  to  determine  the  meaning  and  application 
of  some  of  them.  Such  as  apply  to  alleged  erroneous  findings 
of  fact,  we  cannot  correct,  if,  indee<l,  they  exist,  because  this  is 
simply  an  action  at  law,  and  we  have  not  jurisdiction  to  review 
the  findings  of  fact.  We  can  only  corri.'ct  errors  of  law,  in  the 
admission  of  evidence,  and  in  other  respects,  properly  assigned. 
If  we  fail  to  reach  the  whole  merits  of  the  case,  such  failure 
fl)ust  be  attributed  to  the  loose,  imperfect  and  confuse<l  manner 
in  which  the  alleged  errors  are  assigned. 

I.  The  plaintiff,  as  administrator  de  bonis  non,  of  Sterling 
Smith,  deceased,  who  was,  in  his  life-time,  the  sole  devisee  and 
legatee  named  in  the  will  of  Martha  Parker,  deceased,  seeks  to 
charge  the  defendant  Reese,  as  administrator  de  bonis  non,  cum 
testamento  annexOy  of  the  said  Martha,  and  the  other  defendants, 
sureties  to  his  bond  as  such  administrator,  with  having  failed  to 
collect  and  account  for  certain  notes,  and  other  evidences  of  debt 
of  his  testatrix,  as  he  should  have  done,  and  was  bound  to  do. 

The  referee,  in  taking  the  account  in  the  course  of  the  action, 
charged  the  defendants  with*  the  face  value  of  several  of  such 
notes,  and  other  evidences  of  debt,  and  the  interest  due  thereon, 
the  only  evidence  of  the  solvency  of  the  persons  owing  them 
respectively,  being  the  inventory,  in  which  they  were  named  and 
described,  of  the  property  and  effects  returned  into  the  late 
Court  of  Pleas  and  Quarter  Sessions  of  the  county  of  North- 
ampton, by  the  former  and  first  administrator  de  bonis  non,  cfum 
testamento  annexo,  of  the  said  Martha.  The  referee  received 
that  inventory  as  pfima  facie  evidence  of  the  solvency  of  the 
persons  owing  such  notes,  and  otlier  evidences  of  debt  named, 
and,  upon  exception  by  the  defendants,  the  Court  sustained  the 
action  of  the  referee  in  this  respect. 
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The  (lefeudaDts  insist  that  this  ruling  of  the  Court  is  ern>- 
Deous,  and  we  are  of  that  opinion. 

The  inventory  of  property,  returned  by  an  executor  or  admits 
istrator  into  the  proper  office  as  required  by  the  statute,  is  prima 
facie  evidence  of  the  solvency  of  the  persons  owing  debts  men- 
tioned and  described  therein,  if  nothing  there  be  said  to  thect.10- 
trary,  as  against  the  executor  or  the  administrator  and  his  sure- 
ties.    The  law  requii*e8  such  inventory  to  l)e  made  under  oath, 
and  it  is  the  duty  of  an  executor  or  administrator,  incident  to 
his  office  as  such,  to  make  proper  inquiry  as  to  the  property— its 
nature  and  condition — with  which  he  ought  to  be  chained,  and 
it  is  presumed  when  he  notes  it  in  the  inventory,  that  he  desc^ibe^ 
it  correctly,  as  the  property  of  his  testator  or  intestate,  as  the  case 
may  be,  and  as  to  debts  due  the  estate,  that  the  |)arties  owing 
them  are  solvent,  if  nothing  explanatory  in  that  respect  be  ?«id. 
And  the  inventory,  as  evidence  of  such  facts,  is  admissible  ag3iio^t 
the  sureties  to  the  bond  of  the  administrator,  because  they  stip- 
ulated that  their  principal  would  make  the  inventory,  as  required 
by  the  statute.     In  this  respect,  they  stand  u^K>n  the  same  ftioc- 
ing  as  the  administrator.     Armgtead  v.  Harramondy  4  Havks^ 
339 ;  Hoover  v.  Miller^  6  Jones,  79.     The  executor  or  adminiir 
trator  may  show,  however,  that  the  debtor  was  insolvent,  and 
generally,  that  he  had  made  mistakes  in  noting  the  pr(»pefty 
properly,  and  its  condition.     The  inventory    is  not  conclusive 
against  him   or  his  sureties.      Yarborough  v.    Harrh^  3  Dev., 
40 ;  Huntinffton  v.  Spears,  3  Ired.,  450. 

But  it  may  be  questioned,  whether  such  inventory  oi  the  first 
administrator,  could  be  prima  facie  evidence  of  such  solvency  of 
the  debtor,  as  against  the  administrator  de  bonis  nan,  Tlie  per- 
sons owing  the  debts  may  have  become  insolvent  Ivfore  they 
came  to  the  hands  of  the  latter,  and  besides,  he  had  no  |ttrt  in 
making  that  inventory,  or  opportunity  to  ascertain  the  ctioditioii 
of  the  property  described  in  it.  While  for  some  purpoe«es,  there 
is  a  privity  between  the  administrator  and  the  acini iotstrator  dt 
b<mis  non,  as  was  decided  in   Thompson  v.  Badham,  70  X.  C'.> 
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141 ;  it  IS  not  at  all  clear,  that  this  prevails  to  the  extent  of 
making  the  inventory  of  the  first  administrator,  pima  /aciV  evi- 
dence against  the  second  and  his  sureties. 

But  we  do  not  find  it  nec'essary  to  decide  whether  or  not  this 
is  s<).  It  appears  that  the  defendant  administrator,  and  the 
administrator  of  the  first  administrator  de  bonis  nov,  Ac,  of  the 
testatrix,  had  a  settlement  long  prior  to  this  Hction,  in  which  it 
was  ascertained  that  the  first  administrator  de  bonis  non,  owed 
the  estate  of  his  testatrix  but  the  sum  of  fifty  dollars,  and  this 
sum  was  paid  to  the  defendant  administrator.  The  latter  had 
the  right  to  make  such  settlement.  The  former  heM  the  assets 
of  the  testatrix,  in  the  hands  of  his  intestate,  for  the  defendant 
administrator,  and  it  was  his  duty  to  aixjount  faithfully  for  the 
same.  As  such  settlement  might  be  made,  and  was  made,  the 
presumption  is  that  it  was  a  proper  one  in  all  respects,  and 
embraced  all  matters  that  ought  to  have  been  accounted  for,  as 
it  purported  to  do.  It  was  not,  however,  conclusive.  The  plain- 
tiff might  show  that  it  was  careleasly  and  improvidently,  or 
fraudulently  made,  to  his  prejudice  and  injury.  The- presump- 
tion is,  that  this  settlement  embraced  the  notes  and  other  evi- 
dences of  debt  in  question,  and  hence  the  burden  of  showing  that 
they  were  not,  and  that  the  persons  owing  then)  were  solvent,  was 
on  the  plaintiff.  One  effect  of  the  settlement,  was  to  shift  the 
burden  of  proof  to  the  plaintiff,  in  the  respects  mentioned. 

II.  It  is  insisted  further  by  the  defendants,  that  the  settlement 
just  mentioned,  was  conclusive,  in  the  absence  of  fraud:  and 
moreover,  that  no  demand  was  made  by  the  plaintiff  on  the 
defendant  administrator,  that  he  compel  the  former  administrator 
de  bonis  non  to  account  for  the  notes  in  question,  and  in  all  other 
respects. 

This  is  a  tnistaken  view  of  the  effect  of  that  settlement.  While, 
as  we  have  seen,  there  was  a  presumption  in  favor  of  its  regularity 
and  propriety,  it  was  clearly  not  conclusive.  It  was  the  duty  of 
the  defendant  administrator,  to  require — if  need  be,  to  compel — the 
administrator  of  the  former  administrator  de  bonis  non,  to  account 
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faithfully  to  hira  for  all  the  property  of  every  ilescriplinn,  that 
he  was  properly  chargeable  with,  of  his  testatrix.  This  he  ought 
to  have  done  with  reasonable  promptness,  and  lie  ought  to  have 
exercised  like  reasonable  care  and  caution  in  naaking  the  settle 
ment  mentioned.  He  would  be  justly  liable,  if  he  negligently 
failed  to  exercise  due  care  iu  obtaining  all  that  was  properly  dae, 
and  this  is  so,  apart  from  positive  fraud.  It  was  ct>mpetent  for 
the  plaintiif,  by  any  proper  evidence,  to  sh«»w  such  lack  «»f  dili- 
gence and  care.  For  example,  he  had  the  right  to  show  if  He 
could,  that  the  persons  indebted  to  the  testatrix  were  negligentiv 
treated  in  the  settlement,  as  insolvent,  when  in  fact,  ihey  were 
abundantly  solvent.  And  it  was  the  duty  of  the  defeDdaot 
administrator,  to  compel  an  account  of  the  property  of  the  tes- 
tatrix, as  indicated  above,  without  a  demand  that  he  do  so  on 
the  part  of  the  plaintiff.  The  law  charged  and  requiretl  him  to 
be  diligent  and  faithful  iu  the  discharge  of  his  duties.  Ferthft 
v.  Baxtei^,  12  Ired.,  64;  Badger  v.  JoneSy  66  X.  C,  305;  Uni- 
vei'sity  v.  Hughen^  90  N.  C,  537,  and  cases  there  cited. 

III.  The  defendanrs  are  charged  with  the  hire  of  four  oegro 
slaves  for  the  years  1863  and  1864,  at  $80  each,  per  annom. 
This  charge  is  based  upon  the  evidence  of  witnesses,  who  testi- 
fied before  the  referee,  that  such  hire  would  be  reasonable,  if 
paid  in  the  present  currency  of  the  country.  The  defendants 
contend  that  it  was  not  the  duty  of  the  first,  administrator  it 
bonis  non,  to  have  charge  of  and  hire  out  the  slaves  of  histesti- 
trix,  and  if  it  were,  then  the  value  of  the  hire  in  *'confe<ie»te 
currency,"  should  have  been  ascertained,  and  the  scale  of  depre* 
ciation  of  that  currency  should  have  been  applied. 

The  last  meutioDe<I  administrator  was  charged  by  ihelawwiib 
the  slaves,  as  he  was  with  other  personal  property  of  his  terta- 
trix,  to  be  disposed  of  as  was  directed  by  the  will,  and  if  he 
realized  hire  for  their  labor,  while  he  had  control  of  them  m 
the  coui^e  of  the  a<lministration  of  the  estate  by  hira,  such  hires 
were  embraced  bv  the  condition  of  his  bond  as  such  admit^i*" 
trator. 
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But  he  ought  to  have  been  hei<l  to  awount  tor  such  hire  as  he 
received,  if  he  exercised  reasonable  diligence  and  care  in  hiring 
the  shives,  and  collecting  the  hire  when  due.  If  he  received 
"Ctinfederate  money"  in  payment  for  the  hire,  and  kept  it  set 
apart  as  a  part  of  the  a>sets  of  the  testatrix,  then  he  ought  not 
to  be  chargeable  with  it  at  all,  as  that  currency,  without  his 
default,  l)ecame  utterly  worthless  as  a  result  of  the  late  civil  war. 

But  in  the  absence  of  evidence  as  to  what  he  really  received  as 
hire,  he  should  be  charged  with  the  reasonable  hire  of  the  slaves, 
paid  in  Confederate  currency,  and  the  scale  of  depreciation  pre- 
scril)ed  by  the  statute,  should  have  been  applied,  as  if  he  had 
usetl  the  money  he  had  received  for  the  hire.  It  is  a  public  fact, 
of  which  the  Court  takes  notice,  that  there  was  no  currency  in 
this  State  in  the  years  1863  and  1864,  other  thau  **  Confederate 
currency,"  and  that  onlinary  business  tninsactions,  were  gener- 
ally, almost  uniformily,  discharge<l  by  that  currency.  It  is  just 
and  reasonable  to  require  the  administrator  de  bonis  non,  who 
received  the  hires,  to  account  for  the  same,  as  if  he  had  received 
and  used  them.  It  would  be  unconscionable  to  require  him 
to  aa'ount  for  what  he  did  not  get!  The  rule  is,  that  where  one 
used  Confederate  money,  not  his  own.  that  he  must  account  to 
him  whose  money  he  use<l,  for  its  value  in  gold  or  silver,  with 
interest  thereon. 

IV.  The  defendant  administrator  receive<l  a  note  of  his  tes- 
tatrix, for  J746.59  due  September  24ih,  1858,  against  P.  B. 
Sykes,  payable  to  H.  W.  Ivey,  and  endorsed  l)y  him  to  the  tes- 
trix  in  her  lifetime.  The  said  Ivey  died  in  1860  or  1861,  intes- 
tate, and  administrators  of  his  estate  were  duly  appointeil,  and 
the  defendant  administrator  obtained  judgment  quando  against 
them,  for  $1,313.17,  with  interest  cm  §746.59,  thereof,  from 
May  22nd,  1871,  and  for  $10.35  costs.  Ivey  was  solvent  at 
the  time  of  his  death,  and  his  estate  was  sufficient  to  pay  all  his 
indebtedness,  from  that  time,  until  the  taking  of  the  account. 

On  the  19th  day  of  November,  1872,  the  defendant  adminis- 
trator, "compromised,"  (what  this  means  we  cannot   tell,)  the 
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jungnnMit  mentioned,  by  selling  and  assigning  it  to  a  third  fiartT, 
for  $678.14.  On  the  same  day,  the  administrators  of  Ivw^  paid 
the  pnrcliaser  thereof  the  whole  amount  of  money  due  ii[x>n  if, 
and  thus  discharged  it.  The  Oiurt,  sustaining  the  ac-tion  i^f  the 
referee,  held  that  the  defendants  were  properly  char^^  with  the 
whole  amount  of  that  judgment,  an<i   the  defendants  excepted. 

Aeeepting  the  facts  as  found  by  the  Court,  there  was  no  «;ul>- 
stantial  reason  for  selling  the  judgment  at  all,  much  less  selling 
it  for  fifty  per  ceiifum  of  its  face  value.  The  estate  nf  Ivey  was 
sufficient  to  pay  it,  and  all  the  debts  chargeable  upon  that  estate. 
And  yet  the  defendant  administrator  sold  the  judgnieiu  for  fifty 
per  "ben  turn  of  the  sum  of  money  due  upon  it!  And  the  admiD- 
istrator  of  Ivey,  on  the  same  day,  paid  the  purchaser  ihe  fall 
amount  due  upon  it,  and  discharged  it!  It  seems  to  us  mani- 
fest, that  the  defendant  was  gri»ssly  negligent  in  making  such 
disposition  of  the  judgment,  and  that  the  defendants  were  prop- 
erly charged  with  the  face  value  of  it.  So  far  as  appears,  no 
reasonable  cause  existed,  prompting  .«»uch  sale. 

It  .seems  that  the  defendants  contended,  that  the  counsel  of  i 
former  admit)istrator  and  of  the  next-of-kin  of  the  intestate  "f 
the  plaintiflP,  authorized  the  .sale.  But  the  Court  finds  hs  a  fart, 
that  the  counsel  did  not  authorize  it ;  that  another  cvmnsel,  (it 
is  not  found  as  a  fact  that  he  was  cc»unsel  for  the  administrator 
or  the  next-of-kin,)  did  authorize  it,  "np<m  condititm  that  the 
amount  be  paid  over  immediately  to  his  clients,"  which  was  imt 
done,  and  has  not  been  done.  This  quest ionable  |>ermi?^ii»n  nf 
counsel,  cannot  be  treated  as  authorizing  and  justifying  the  sale 
in  (juestion.  Indeed,  even  if  the  counsel  had  expressly  given  hi* 
permission  to  make  it,  he  having  no  sj>e<Mal  authority  from  h» 
clients  to  do  so,  this  would  not  be  a  sufficient  justificjit ion.  The 
administrat<»r  was  bound  to  exerci.se  reasonable  dilijrenoe,  care, 
and  caution,  in  collec»ting  the  debts  of  his  testatrix.  He  wasio 
an  important  sense,  a  trustee  for  those  who  niight  he  entitled  to 
take  through  the  deceased  legatee.  When  he  made  snch  a  sale, 
he   knew,   or  ought   to   have   known,  that   he   wa-*   making  to 
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anoecessary  und  unwarranted  sacrifi(«  of  half  of  a  large  judg- 
ment which  oould  be  collected,  to  the  manifest  prejudice  of  the 
estate  of  the  deceased  legatee.  The  counsel  referred  to,  simply 
as  such,  had  no  authority  to  authorize  such  a  sacrifice,  and  if  he 
gave  the  defendant  administrator  permission  to  make  it,  and  he 
acted  upon  such  |)ermission,  he  did  so  at  his  peril.  The  defend- 
ants were  properly  charged  with  the  whole  amount  of  the  judg- 
ment. 

V.  A  note  belonging  to  the  estate  of  the  t«*statrix,  against  a 
person  residing  in  the  State  of  Virginia,  not  far  distant  frool 
the  c«»unty  of  Northampton,  in  this  State,  for  $286.00,  due  May 
7th,  1860,  was  noted  and  described  in  the  inventory  mentioned 
above,  and  it  paa<ed  into  the  hands  of  the  defendant  adminis- 
trator. The  latter  deemed  it  necessary  that  he  should  become 
administrator  cum  tentamento  airiexo  of  his  testatrix,  in  the  State 
of  Virginia ;  he  did  so,  and  there  collected  the  debt  above 
descrilied  It  does  not  appear  that  the  testatrix  had  property, 
other  than  the  note  mentioned,  nor  does  it  appear  that  she  owed 
aiiv  debts  there,  nor  that  the  administration  there  has  been  com- 
pleted.  The  defendants  sureties,  insist  that  they  ought  not  to 
be  charged  with  this  debt,  because  it  properly  belonged  to  the 
administration  in  Virjjinia.  The  Court,  sustaining  the  action  of 
the  referee,  held  that  they  were  properly  charged  with  it,  and 
they  excepted. 

The  administration  of  the  estate  of  the  testatrix  in  the  State 
of  Virginia,  is  distinct  from,  and  has  no  connection  with  that 
in  this  State.  This  State  being  the  domicile  of  the  testatrix, 
her  estate,  wherever  situate,  mu.st  be  distributed  according  to  its 
law — that  is, among  the  persons,  and  in  the  proportions  prescribed 
by  that  law.  But  each  State  has  the  power  to  administer  so 
much,  and  such  parts  of  the  estate,  as  may  be  within  its  juris- 
diction, for  the  security  of  domesti<*  creditors,  and  to  dis- 
tribute the  Kurplus,  if  any,  to  the  persons  so  entitled,  without 
r^ard  to  the  place  of  their  domicil.  The  administrator  in  the 
former  State,  is  not  obliged  to  account  to  the  administrator  here, 
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for  such  surplus — the  latter  has  no  intere^it  in  it,  because  the  \&w> 
of  this  State  have  no  extra  territorial  operation — thej  cannot, 
and  do  not  undertake,  to  force  the  administrator  here,  to  deniaod 
and  collect  from  the  administrator  abroad,  any  surplus  that  may 
remain  in  his  hands,  after  the  payment  of  the  debts  and  a>*ts 
there,  any  more  than  to  sue  for,  and  recover  a  debt  due  the  intes- 
tate l)eyond  the  limits  of  this  State.  And  hence  it  was  held  in 
Governor  v.  WilliamSy  3  Ired.,  152,  that  administration  of  an 
estate  granted  here,  although  general  in  its  terms,  is  necessarily 
limited  to  the  property  in  this  State,  and  gives  no  authority  to 
the  administrator  to  administer  the  property  in  another  govern- 
ment— that  the  administrator  cannot  l)e  require<l  «o  return  an 
inventory  of  such  property,  and  that  a  failure  t<>  do  so,  w€>uld  he 
no  breach  of  his  administration  bond,  although  the  administra- 
tor might,  in  equity,  be  required  to  account  personally,  wherever 
he  might  be  found,  to  those  entitled  to  the  estate  in  his  bands. 
This  rests  on  the  ground  of  a  pei'sonal  trust  in  the  administrator, 
without  regard  to  where  it  was  assumed.  The  administratifin  in 
this  Stale,  does  not  authorize  the  administrator  to  sue  abroad,  nor 
is  he  held  responsible  for  property  within  a  foreign  jurisdiction, 
certainly,  when  there  is  administration  of  the  property  tif  the 
intestate  there.  Plummer  v.  Brandon^  5  Ired.  Eq.,  190;  Cnr- 
michael  v.  Rayy  Ibid.,  364 ;  Sawiders  v.  Jones,  8  Ired.  Eq.,  246; 
Medley  v.  Dunlap,  90  N.  C,  527,  and  cases  there  cited. 

An  executor,  however,  stands  upon  adiiferent  footing,  in  s*»nie 
material  respects.  When  he  proves  the  will  as  require<l  by  the 
laws  of  the  doraicil  of  the  testator,  it  passes  the  property, 
wherever  it  may  be  situate,  to  him,  according  to  the  legal  effect 
of  the  will.  He  derives  his  authority  from  the  will,  and  not 
simply  from  the  act  of  the  law.  Ifelme  v.  Saunders,  3  Hawks, 
663 ;   Governor  v.  Wil/iamSf  supra. 

The  administrator  de  bonis  non,  cum  testamento  annexe,  a«»  in 
this  case,  although  clothed  with  the  power,  aud  he  is  requind 
to  execute  the  will,  according  to  its  legal  eifect  as  if  he  were 
executor,  does  not  stand   upon    the  same  footing  in  all  resjiece 
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with  an  executor.  He  derives  his  authority,  not  from  the  will 
simply,  bnt  from  the  statute,  (The  Code,  §2168,)  and  he  would 
Dot  be  treated  as  an  executor  in  another  State,  nor  would  he 
have  power  to  sue  there  as  administrator,  because  his  authority 
is  conferred  by  the  law,  and  not  by  the  will. 

Inasmuch  as  there  was  administration  of  the  estate  of  the 
testatrix  in  the  State  of  Virginia,  and  the  person  owing  the 
note  in  question  lived  in  that  State,  the  defendant  administrator 
was  not  required  to  return  an  inventory  of  it  in  this  State,  nor 
was  there  any  breach  of  his  administration  bond,  by  reason  of 
his  failure  to  account  for  it,  or  the  proct»eds  thereof,  in  this  State. 
He  was  hound  to  account  for  it  in  Virginia,  and  only  there,  as 
administrator.  His  sureties  ought  not,  therefore,  to  be  charged 
on  that  account  in  this  action.      Oovernor  v.   Williams,  supra. 

It  might  possibly  have  been  otherwise,  if  there  had  been  no 
administration  in  Virginia.  In  that  case,  the  defendant  admin- 
istrator, having  the  note  in  his  possession,  it  would  have  been 
his  duty  to  make  reasonable  and  diligent  etfort  tocolle<!t  it  with- 
out suit,  and  his  negligent  failure  to  do  so,  would  have  made 
him  |>ersonally  liable,  upon  the  ground  t*^at  he  was  a  trustee,  as 
was  decided  in  Wiiliams  v.  Williams,  79  N.  C,  417  ;  but  whether 
his  failure  to  do  so  would  have  been  a  breach  of  his  administra- 
tion bond,  is  a  question  not  y^t  dccrided,  nor  is  it  entirely  fn^e 
from  doubt. 

VI.  The  Court,  sustaining  the  action  of  the  referee,  deinded 
that  the  defendant  administrator  was  not  entitled  to  commissions 
for  "  receipts  and  expenditures,"  and  the  defendants  excepted. 

This  exception  cannot  be  sustained.  An  executor  or  adminis- 
trattir  is  not  entitled  to  commission  at  all  events.  He  must  have 
earned  them,  by  a  just  and  reasonable  discharge  of  the  duty  of 
his  office.  It  must  appear,  that  the  receipts  and  expenditures, 
on  account  of  which  the  same  are  claimed  to  be  due,  "have  been 
fairly  made  in  the  course  of  administration."  The  Co<le  §1524; 
Finch  V.  Ragland,  2  Dev.  Eq.,  137  ;  Burke  v.  T\irver,  85  N.  C, 
500;  Cay^r  v.  Askew,  ante,  194. 


732  IN  THE  SUPREME  COURT. 


Williams  v.  Williams. 


It  appears  that  the  defendant  administrator  failed  tf»  return 
any  inventory  of  property  of  the  testatrix,  or  any  annual  account 
of  his  administration,  and  to  pay  the  money  in  his  hands  to  the 
persons  entitled  to  have  the  same,  as  he  was  required  by  law  to 
do.  Moreover,  the  priuoipal  part  of  the  money  in  his  bands, 
was  the  fruit  of  the  sale  of  the  judgment  already  mentioned 
above,  which  was  sold  for  half  its  value.  There  was,  as  we  have 
seen,  g^ross  negligence.  The  receipts  and  expenditures  were  not 
"fairlv  made  in  the  course  of  administration  "  in  the  sense  of 
the  statute,  and  the  law  will  not  allow  compensation  to  him  who 
thus  disregards  its  commands,  and  nt»glects  to  observe  its  require- 
ments. 

We  believe  that  what  we  have  said,  in  effect  disposes  of  the 
errors  assigned  in  the  record. 

There  is  error.  The  report  of  the  account  stated  must  be 
recommitted  to  the  referee,  Mr.  Mason,  with  instructions  to  retake 
and  state  the  account,  in  ao^ordance  with  this  opinittn,  and  to 
make  re|)ort  thereof  to  the  next  term  of  the  Court. 

Let  a  proper  order  to  this  effect  be  entered.  The  case  will  be 
retained  for  furtljer  action.     It  is  so  ordered. 

Error.  Reversed  and  retained. 


0.  G.  WILLIAMS  et  ais.  JNO.  WILLIAMS  et  aU. 

Infants — GiKirdian  ad  litem — Possession, 

0 1.  Where  the  record  showed  that  a  guardian  ad  lUem  was  appoiDted  io  1866^  Irat 
no  answer  was  filed  for  the  infants,  and  no  effort  made  to  assert  tbeir  rUrfats, 
but  the  infants  delayed  action  until  the  youngest  of  them  was  34  years  old ; 
It  WM  htld^  that  the  cause  would  not  be  opened  to  allow  tbeni  to  assert  tbeIr 
rif<ht6,  when  ft  had  proceeded  to  an  end,  and  all  that  was  necessary  wa£  a  final 
decree. 

2'  Where  the  plaintiff  was  in  possession,  and  a  suit  for  partition  was  prui^ress- 
ing:,  and  certain  infant  defendants,  for  a  number  of  years  after  reAchioc 
majority,  mised  no  objection  to  the  possession,  and  made  no  defence  to  tbe 
proeeedini^ ;  It  wa»  hddy  that  they  would  not  be  allowed  to  come  In  when 
nothing  was  wanting  but  a  final  decree,  and  open  the  case  so  a»  to  »%  n^ 
defences  attacking  the  plaintiff's  right  of  possession. 
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Motion  heard  in  a  cause  pending  in  the  Supreme  Court,  at 
February  Term,  1886. 

The  facts  appear  in  the  opinion. 

Mr.  D.  M.  Furches  for  the  plaintiffs. 

Messrs.  Theo,  F,  Davidson  and  John  Devereux,  Jr,,  for  the 
defendants. 

Smith,  C.  J.  This  suit  was  begun  in  the  former  Court  of 
Equity  of  Iredell  county,  and  the  original  bill  was  filed  at  Spring 
Term,  1886.  At  the  last  Term,  in  pursuance  of  an  order  pre- 
viously made  for  partition,  the  land  was  divided,  and  report 
made  by  the  commissioners,  allotting  to  the  tenants  their  shares 
in  severalty.  To  the  confirmation  of  the  report,  several  of  the 
defendants  unite  in  filing  objections,  in  support  of  which  they 
allege  that  they  were  infants,  without  guardian,  at  the  institution 
of  the  suit,  and  during  its  progress  have  had  no  one  to  defend 
their  interests,  which  are  not  identical  with  the  other  contesting 
defendants,  aud  which  will  be  sacrificed  by  a  decree  of  confirma- 
tion.. They  therefore  ask  that  the  matter  be  re-opened,  and  the 
further  progress  of  the  cause  arrested,  to  enable  them  to  assert 
their  rights  in  the  premises. 

It  appears  from  an  inspection  of  the  bill,  that  it  prayed  for 
the  appointment  of  a  guardian  ad  litem  to  the  infant  defendants. 

The  cause  was  docketed,  aud  at  Fall  Term,  1866,  an  entry 
appears,  shown  to  be  in  the  handwriting  of  the  clerk  and  mas- 
ter then  acting  and  since  deceased,  in  these  words,  **In  this  case, 
upon  motion,  the  clerk  and  master  was  appointed  guardian^ 
pendente  lite  for  the  minor  defendants." 

It  does  not  appear  that  any  effort  was  made  on  their  behalf, 
to  set  up  the  claim  now  asserted  by  them.  The  affidavits  offered 
in  resistance  to  the  motion,  prove  that  the  oldest  of  those  then 
under  age,  is  now  about  thirty-six  years  of  age,  and  the  youngest 
ab4>ut  twenty-four,  the  ages  of  the  others  being  intermediate 
.between  them. 


! 
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There  is  also  evidence  furnished^  tending  to  show  that  the 
intestate  father,  under  whom  they  claim,  knew  of  the  poswssioQ 
and  claim  of  Theophelus  Williams,  under  a  deed  from  J.  W. 
Williams,  made  to  him  in  1854,  and  the  occupation  of  the  land 
for  several  years,  and  the  intestate  was  heard  to  say,  that  he  got 
a  certain  gray  horse  from  the  defendant  J.  W.  Williams  for  the 
land,  or  in  the  way  of  it. 

We  shall  not  repeat  all  the  testimony  offered  in  the  affidavits 
to  sustain  the  claim  of  right  from  long  possession  and  general 
family  acquiescence  in  it,  and  refer  to  what  has  been  extracted, 
only  to  say,  that  the  acquiescence  of  the  present  complaining 
parties,  for  the  series  of  years  since  they  attained  their  full  ages, 
the  youngest  for  three  years,  in  which  no  resistance  was 
offered  to  the  prosecution  of  the  proceeding,  when  we  must  infer 
it  was  known  to  them,  would  render  it  inequitable  for  them  now 
to  intervene  and  disturb  what  has  been  done,  for  any  of  the 
reasons  suggested.  If  the  guardian  ad  litem  did  not  assert  any 
claim  for  the  infants,  or  even  put  in  an  answer,  we  must  sappoiae 
it  was  because  he  thought  they  had  none,  for  we  cannot  assiinie 
that  he  was  wholly  heedless  of  the  trust  imposed.  The  applict' 
tion  must  be  denied,  and  there  being  no  other  exception,  the 
report  must  be  confirmed.     A  decree  may  be  drawn  accordiogly. 

Report  confirmed. 


*  THE  RALEIGH  NATIONAL  BANK  v.  VAN  B.  MOORE  et  al& 

Mortgage — Priority, 

\.  Three  mortgagee  were  executed  on  the  same  property,  and  the  money  obtatiie<d 
from  the  third,  was  ased  to  discharge  the  first  pro  tanio.  When  the  third 
mortgage  was  executed,  the  first  mortgagee  covenanted  with  the  third  mort- 
gagee, that  the  third  mortgage  should  have  preference  over  the  unpaid  tel- 


*Merrimon,  J.,  having  been  of  counsel,  did  not  sit  on  the  hearing  of  tliis 
case. 


FEBRUARY  TERM,  1886.  735 


Bank  v.  Moore. 


anee  on  the  first ;  It  wa»  hMd,  that  such  covenant  did  not  have  the  effect  of 
subro^tinfi:  the  third  mort^afree  to  the  rif^hts  and  priorities  of  the  first, 
except  as  to  the  amount  still  due  to  the  first  mortgag^ee. 

2.  On  a  sale  of  the  land,  in  such  case,  the  proceeds  must  be  applied — 1st.  To  the 
payment  of  the  amount  remaining  due  on  the  first  mortgage,  the  third  mort- 
gagee being  subrogated  to  his  rights ;  2nd.  To  the  payment  of  the  second 
mortgage ;  and  8rd.  To  the  payment  of  the  balance  due  on  the  third  mort- 
gage. 

Civil  action,  tried  before  darky  Judge,  at  August  Civil 
Term,  1885,  of  Wake  Superior  Court. 

A  jury  trial  was  waived,  and  it  was  agreed  Ijetween  the  parties 
that  his  Honor  should  find  the  facts;  and  upon  the  evidence 
offered  and  the  admission  of  the  parties,  his  Honor  found  the 
following  facts,  viz: 

"1.  That  the  plaintiff  is,  and  at  the  dates  hereinafter  men- 
tioned M'as,  a  corporation  duly  create<I  and  existing  according  to 
law. 

"2.  That  the  defendant,  Manteo  Lodge,  No.  8,  Independent 
Order  of  Odd  Fellows,  is,  and  at  the  dates  hereinafter  men- 
tioned was,  a  corporation  duly  created  and  existing  according  to 
law. 

"3.  That  on  June  5th,  1877,  J.  N.  Bunting  and  wife,  by  their 
deed,  duly  executed,  conveyed  to  the  defendant  Frances  J.  Bal- 
lardy  the  lot  of  land  described  in  the  pleadings,  in  fee. 

"4.  That  on  October  Ist,  1877,  the  defendants  V.  Ballard  and 
wife,  Frances  J.,  executed  to  the  defendant  John  E.  Bledsoe, 
trustee,  a  certain  dee<l  of  trust,  whereby  they  conveyed  to  the 
said  trustee,  the  said  lot  of  land,  for  the  purpose  of  securing 
six  several  notes,  executed  by  said  V.  Ballard  and  wife,  to  M. 
A.  Bledsoe,  each  for  the  sum  of  $204.23,  dated  October  1st, 
1877,  and  payable  respectively,  on  the  1st  days  of  October,  1878, 
1879,  1880,  1881,  1882  and  1883,  and  bearing  interest  from 
date  at  eight  per  cent,  per  annum;  that  said  deed  of  trust  was 
duly  registered,  on  October  5th,  1877. 

"  5.  That  under  said  deed  of  trust,  the  said  trustee  is  required 
to  sell  said  land,  upon  default  in  the  payment  of  said  notes,  or 
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any  of  them,  upoD  the  request  of  M.  A.  Bleds^oe  or  aoy  assignee 
of  said  notes. 

6.  That  on  February  14th,  1878,  the  said  V.  Ballanl  aod 
wife,  executed  to  Wm.  Sitopson,  their  mortgage  deed,  which  w» 
duly  registered  on  February  26th,  1878,  whereby  they  conveyed 
to  said  Simpson  the  said  lot  of  land,  for  the  purpose  of  seounng 
three  several  notes,  executed  by  the  said  V.  Ballard  and  wife  to 
said  Wm.  Simpson,  each  for  the  sum  of  $100,  dated  February 
14th,  1878,  and  payable  respectively,  at  one,  two  and  three  years 
after  date,  and  bearing  interest  from  date  at  eight  per  ce«t  per 
annum. 

**  7.  That  the  consideration  of  said  notes  was  as  follows,  vit: 
The  said  V.  Ballard  and  wife,  were  indebted  to  the  Mechanic?' 
Building  and  Loan  Association,  in  the  sum  of  three  buodred 
dollars;  the  said  Wm.  Simps(>n,  at  their  request,  dischai^  the 
indebte<lness,  by  surrendering  certain  stock  in  said  Ajssociatioo, 
owned  by  him,  and  thereupon  the  notes  and  mortgages  were  exe- 
cuted; that  thereafter  the  said  Wm.  Simpson  assigned  the  said 
mortgage  and  notes  to  John  C.  Blake,  in  payment  of  a  debt 
theretofore  owing  by  him  to  said  Blake;  that  thereafter  said 
John  C.  Blake,  for  value,  assigned  said  mortgages  and  imtesto 
the  plaintiff,  in  satisfaction  of  an  indebtedness  theretofore  exist- 
ing. 

*^8.  That  prior  to  October  11th,  1879,  said  M.  A.  Bledsoe,fc»r 
value,  transferred  and  endorsed  to  J.  J.  Litchford,  the  note  secured 
by  said  deed  of  trust  to  John  E.  Bledsoe,  which  fell  due  on  Octo- 
ber 1st,  1880;  that  on  January  6th,  1880,  said  J.  J.  Litcbford, 
for  value,  transferred  and  endoi'sed  said  note  to  the  defendant 
Manteo  L(xlge. 

*'  9.  That  on  October  20th,  1879,  the  said  V.  Ballard  and  wife, 
executed  to  the  defendant  Van  B.  Moore,  agent,  their  mortgage 
deed,  which  was  duly  registered  Octol>er  22nd,  1879,  whereby 
they  conveyed  to  said  Moore,  the  said  lot  of  land,  for  the  pur- 
pose of  sec;uring  their  note  executed  to  said  Van  B.  Moore. 
agent,  for  the  sum  of  $800,  dated  October  20th,  1879,  and  pay- 
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able  October  20th,  1880,  aud  bearing  ioterest  from  date  at  8  per 
cent,  per  annum,  payable  semi-aonually ;  that  said  eight  hun- 
dred dollars  was  borrowed  by  said  V.  Ballard  and  wife  (W.  H. 
Bledsoe  negotiating  the  loan  at  the  instance  of  M.  A.  Bledsoe), 
for  the  purpose  of  paying  off  and  discharging  certain  of  the 
notes  secured  bv  the  deeil  of  trust  to  John  E.  Bledsoe,  as  afore- 
said,  and  with  said  sum  the  said  V.  Ballard  aud  wife,  paid  off 
and  discharged  the  three  notes  secured  by  said  deed  of  trust, 
which  fell  due  on  the  1st  day  of  October,  1878, 1879,  and  1881, 
and  also  made  a  payment  on  the  note  secured  by  said  deed  of 
trust,  which  fell  due  on  October  1st,  1882,  of  $100.86,  which 
was  duly  credited  on  the  same;  that  upon  payment  of  said  three 
notes  falling  due  on  October  1st,  1878,  1879,  and  1881,  as  afore- 
said, the  same  were  taken  up  by  said  Ballard  and  wife  and  de- 
stroyed. Said  Van  B.  Moore  had  no  notice  of  the  mortgage 
executed  to  Simpson,  as  aforesaid,  other  than  that  fixed  upon 
bim  by  its  registration. 

"10.  That  on  October  20th,  1879,  the  said  John  E.  Bledsoe 
and  M.  A.  Bledsoe,  executed  to  the  said  Van  B.  Moore,  the 
instrument  of  writing  hereinafter  set  out.  That  said  V.  Ballard 
and  wife  had  no  knowledge  of  its  execution. 

"11.  That  the  note  falling  due  October  1st,  1883,  and  the 
note  falling  due  October  1st,  1882,  with  the  credit  of  $100.86  as 
aforesaid,  are  both  in  possession  of  said  M.  A.  Bledsoe. 

"  1 2.  That  by  agreement  of  the  parties.  Van  B.  Moore  was 
to  collect  the  rent  for  said  lot  of  land,  and  hold  the  same,  sub- 
ject to  the  order  and  judgment  of  this  Court.  That  he  has  now 
in  his  hands,  after  deducting  taxes  and  other  expenses  paid  by 

him,  the  sum  of  $188.02,  being  rent  up  the day  of , 

1885. 

"13.  That  there  is  due  and  payable  on  the  note  held  by  Man- 
teo  Lodge,  the  sum  of  $275.65,  with  interest  on  $204.23,  from 
August  31st,  1885,  at  eight  per  cenL  interest,  payable  annually; 
on  the  notes  held  by  M.  A.  Bledsoe,  the  sum  of  $479.64,  with 
interest  on  $307.60  from  August  31st,  1885,  at  eight  per  cent; 
47 
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on  the  mortgage  notes  held  by  the  plaintiff,  the  sum  of  $481.13, 
with  interest  on  $300  from  August  31st,  1885,  at  eight /xTfoi/.; 
on  the  mortgage  note  held  by  said  Van  B.  Moore,  agent,  the 
sura  of  81,000.73,  with  interest  on  $800  from  August  31st,  1885, 
at  eight  per  cent,  interest,  payable  semi-annually  on  1st  of  April 
and  October  in  each  year,  with  interest  at  the  same  rate  on  instal- 
ments of  interest." 

The  following  is  a  copy  of  the  agreement  from  Moses  A.  Bled- 
soe to  Van  B.  Moore,  above  referred  to : 

"Whereas,  V.  Ballard  and  F.  J.  Ballard,  his  wife, did, oo 

day  of    ,  1877,  execute  to  John  E.  Bledsoe,  their dced^ 

whereby  they  conveyed  to  him  in  fee-simple,  a  tract  of  land  io 
the  city  of  Raleigh,  adjoining  the  lands  of  H.  Mahler,  X.  S. 
Harp  and  others,  and  more  particularly  described  in  their  swd 
deed,  which  is  duly  recorded  in  the  office  of  the  Roister  of 
Deeds  for  the  said  county  of  Wake,  in  Book  48,  at  page  3'^, 
in  trust,  however,  to  secure  to  Moses  A.  Bledsoe,  the  payment 
of  twelve  hundred  dollars;  and  whereas,  at  the  instance  of  the 
said  Moses  A.  Bledsoe  and  John  E.  Bledsoe,  Van  B.  Moored » 
agent  of  Mrs.  Lucy  W.  Moore,  has  this  day  lent  to  the  said  Y. 
Ballard  and  wife,  the  sum  of  eight  hundred  dollars,  to  be  paid 
to  the  Moses  A.  on  account  of  his  said  debt;  and  the  said  V. 
Ballard  and  wife,  have  executed  to  the  said  Van  B.  Moore,  their 
deed  of  mortgage,  whereby  they  have  conveyed  to  hlra  the  hind 
aforesaid,  to  secure  the  payment  of  the  sum  lent  by  him  asafort- 
said : 

"Now,  therefore,  in  consideration  of  the  premises,  and  of  one 
dollar  to  them  paid,  the  said  Moses  A.  Bledsoe  and  John  E. 
Bledsoe,  do  hereby  agree  with  the  said  Van  B.  Moore,  that  the 
mortgage  executed  to  him  as  aforesaid,  shall,  with  respect  to  the 
deed  of  trust  executed  to  the  said  John  E.  as  aforesaid,  be  a 
first  mortgage,  and  have  priority  of  payment  out  of  the  proceed? 
of  sale  of  said  land,  whenever  sold,  over  and  before  the  debt 
secured  in  said  deed  of  trust  and  any  part  thereof;  and  ftrtbcr, 
that  they,  and  neither  of  them,  will  not  undertake  to  collect  the 
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debt  secured  in  said  deed  of  trust  by  a  sale  of  said  laud,  until 
the  sum  secured  iu  the  said  mortage,  and  every  part  thereof 
shall  be  paid. 

In  testimony  whereof,  the  said  Moses  A.  Bledsoe  and  John  E. 
Bledsoe  have  hereunto  fixed  their  hands  and  seals  this  20th  day 
of  October,  1879. 

(Signed)  John  E.  Bledsoe.  [Seal.] 

(Signed)  M.  A.  Bledsoe.       [Seal.]'' 

Upon  the  foregoing  finding  of  fact,  the  Court  rendered  the 
following  judgment : 

•*1.  That  the  plaintiff,  the  Raleigh  National  Bank,  recover  of 
the  defendants  V.  Ballard  and  Frances  J.  Ballard,  the  sum  of 
four  hundred  and  eighty-one  dollars  and  thirteen  cents,  with 
interest  on  $300  thereof,  at  eight  per  cent  from  August  3l8t, 
1885,  until  paid. 

"  2.  That  the  defendant  Manteo  Lodge,  No.  8,  I.  O.  O.  F., 
recover  of  the  defendants  V.  Ballard  and  Frances  J.  Ballard 
and  M.  A.  Bledsoe,  the  sum  of  two  hundred  and  seventy-five 
dollars  and  sixty-five  cents,  with  interest  on  $204.23  thereof,  at 
eight  per  cent  from  August  31st,  1885,  until  paid,  interest  pay- 
able annually. 

"  3.  That  the  defendant  M.  A.  Bledsoe  recover  of  the  defend- 
ants V.  Ballard  and  Frances  J.  Ballard,  the  sum  of  four  hun- 
dred and  seventy-nine  dollars  and  sixty-four  cents,  with  interest 
on  $307.60  thereof,  at  eight  per  cent,  from  August,  1885,  until 
paid,  payable  annually. 

"4.  That  the  defendant  Van  B.  Moore,  agent,  recover  of  the 
defendants  V.  Ballard  and  Frances  J.  Ballard,  the  sum  of  one 
thousand  dollars  and  seventy-three  cents,  with  interest  on  $800 
thereof,  at  eight  per  cent,  from  August  31st,  1885,  until  paid, 
interest  payable  semi-annually  on  1st  of  April  and  October  in 
each  year. 

"  5.  That  the  mortgage  note  executed  by  the  defendants  V. 
Ballard  and  Frances  J.  Ballard  to  the  defendant  Van  B.  Moore, 
agent,  be  subrogated  to  the  prior  lien  of  the  notes  held  by  said 
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M.  A.  Bledsoe,  as  aforesaid,  upon  the  lot  of  land  described  Id 
the  pleadings,  to  the  extent  of  the  amount  due  upon  the  said 
notes,  being  four  hundred  and  seventy- nine  dollars  and  sixty- 
four  cents,  with  interest  on  $307.60  thereof,  at  eight  per  cent, 
from  August  3 1st,  1885,  until  paid,  as  aforesaid,  interest  payable 
annually. 

"  6.  That  the  amount  in  the  hands  of  Van  B.  Moore,  being 
one  hundred  and  eighty-eight  dollars  and  two  cents,  as  aforesaid, 
be  applied  as  a  credit  pro  rata  upon  the  notes  held  by  Manteo 
Lodge  and  M.  A.  Bledsoe,  as  aforesaid,  to- wit :  sixty-eight  dol- 
lars and  sixty-two  cents  upon  the  note  held  by  Manteo  Lodge, 
and  one  hundred  and  nineteen  dollars  and  forty  oents,  upon  the 
notes  of  M.  A.  Bledsoe,  the  latter  sum  to  be  paid  upon  the 
mortgage  note  held  by  Van  B.  Moore,  agent,  by  virtue  of  its 
subrogated  rights  and  priority,  as  aforesaid. 

'^That  the  said  lot  of  land  described  in  the  pleadings,  be  sold 
as  hereinafter  provided,  and  the  proceeds  of  sale,  after  payment 
of  the  expenses  of  sale,  be  applied  as  follows,  viz.:  First,  to  the 
payment  and  satisfaction  of  the  amounts  remaining  due,  (after 
the  aforesaid  credits),  upon  the  note  held  by  the  defendant  Man- 
teo Lodge,  aforesaid,  and  upon  the  notes  held  by  said  M.  A. 
Bledsoe,  as  aforesaid,  the  latter  sum  to  be  paid  upon  the  mort- 
gage note  held  by  Van  B.  Moore,  agent,  by  virtue  of  its  subro- 
gated rights  and  priority,  as  aforesaid;  second,  to  the  payment 
and  satisfaction  of  the  amount  due  upon  the  note  held  by  the 
plaintiff,  as  aforesaid;  third,  to  the  payment  of  the  balance  re- 
maining due  upon  the  note  held  by  Van  B.  Moore,  agent,  after 
the  credits  aforesaid;  fourth,  to  the  payment  of  the  notes  held 
by  M.  A.  Bledsoe,  as  aforesaid. 

"8.  That  said  sale  be  made  by  Charles  M.  Busbee  and  Vaa 
B.  Moore,  Esqrs.,  who  are  hereby  ap|X)inted  commissioners  for 
that  purpose,  at  the  court  house  door  in  the  city  of  Raleigh,  for 
cash,  after  thirty  days  advertisement  of  the  time,  place,  and  terms 
of  sale,  in  the  Eveiihig  Visilory  a  newspaper  published  in  said 
city,  and  that  they  report  said  sale,  when  and  how  made,  to  the 
next  term  of  this  Court. 
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"9.  That  at  said  sale,  any  party  to  this  action  is  authorized 
to  become  a  parchaser. 

"  10.  That  the  plaintiff,  the  Raleigh  National  Bank,  recover 
of  the  defendants,  its  coats  and  disbursements  incurred,  up  to  and 
including  the  present  term  of  this  Court. 

"11.  That  the  defendants,  and  all  persons  claiming  under 
them,  or  any  or  all  of  them,  be  forever  barred  and  foreclosed  of 
all  right,  title,  interest  and  equity  of  redemption  in  the  said  lot 
of  land  and  premises  or  any  part  thereof;" 

From  this  judgment,  the  defendant  Moore  appealed. 

Mr.  C.  M.  Btisbee,  for  plaintiff. 
Mr,  John  GaUing,  for  defendant. 

Ashe,  J.,  (after  stating  the  facts).  The  questions  presented  by 
the  record,  are  in  regard  to  the  priorities  of  the  mortgages,  exe- 
cuted at  different  times,  and  to  different  parties,  by  V.  Ballard 
and  wife  Frances.  The  facts  found  by  his  Honor,  among  others, 
were,  that  the  first  mortgage  was  to  John  E.  Bledsoe,  trustee,  to 
secure  six  several  notes,  for  the  sum  of  $204.23  each,  dated  Octo- 
ber Ist,  1877,  and  payable  respectively  on  the  1st  of  October, 
1878,  1879,  1880,  1881,  1882  and  1883,  with  interest  at  8  per 
cent. 

Prior  to  October  1st,  1879,  M.  A.  Bledsoe,  for  value,  endorsed 
to  J.  J.  Litchford  the  note  secured  by  the  deed  of  trust  to  John 
E.  Bledsoe,  which  fell  due  on  October  1st,  1880,  and  the  same 
was  endorsed  for  value  by  said  Litchford,  on  the  6th  of  January, 
1880,  to  the  defendant  Manteo  Lodge. 

The  second  mortgage  was  executed  to  William  Simpson,  dated 
February  18th,  1879,  to  secure  three  several  notes,  bearing  even 
date  with  the  mortgage,  payable  respectively  in  one,  two  and 
three  years.  These  notes  and  the  mortgage,  for  a  valuable  con- 
sideration, were  assigned  by  Simpson  to  Jno.  C.  Blake,  and  by 
him,  for  like  consideration,  to  the  plaintiff. 
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The  third  mortgage  was  executed  to  Van  B^  Moore,  dated 
October  20th,  1879,  to  secure  a  note  of  even  date,  for  the  snm 
of  $800,  given  to  him  by  the  said  Ballard  and  wife,  bearing 
interest  from  date  at  8  per  cent,  per  annum,  payable  semi-annu- 
ally. 

This  money  was  borrowed  by  V.  Ballard  and  wife,  at  the 
instance  of  M,  A.  Bledsoe,  for  the  express  purpose  of  |)ayingoif 
and  discharging  certain  notes  secured  by  the  deed  of  trust  to 
John  E.  Bledsoe,  and,  accordingly,  was  applied  to  the  discbarge 
of  the  notes  severally  due  on  the  1st  of  October,  1878, 1S79, 
and  1881,  and  also  in  part^payment,  to-wit :  $100.86,  on  the  note 
falling  due  on  the  1st  of  October,  1882,  which  was  duly  credited 
thereon,  and,  contemporaneously  with  the  execution  of  the  last 
mortgage,  the.agreeme»t,  of  which  V.  Ballard  and  wife  had  no 
knowledge,  was  entered  into  between  John  E.  and  M.  A.  Bled- 
soe, on  the  one  part,  and  Van  B.  Moore  on  the  other,  that  the 
mortgage  executed  to  Moore,  should  have  priority  over  the  deed 
of  trust,  and  the  debt  secured  therein  should  have  preference  to 
the  debts  secured  in  the  trust,  and  the  further  stipulation,  thai 
they  would  not  undertake  to  collect  the  debts  secured  in  said  d«d 
of  trust,  by  a  sale  of  said  land,  until  the  sura  secured  in  the 
mortgage  should  be  paid. 

All  of  the  notes,  secured  in  the  trust,  were  paid  oflF  with  the 
money  loaned  to  them  by  Moore,  except  that  transferred  to  the 
Manteo  Lodge,  and  that  falling  due  October  1st,  1883,  and  that 
falling  due  October  1st,  1882,  with  the  credit  of  $100.86,  which 
still  remained  in  the  hands  of  M.  A.  Bledsoe. 

The  defendant  contended,  that  as  Bledsoe  proposed  to  Moore  to 
loan  Ballard  and  wife  the  money,  wherewith  to  pay  off  and  dis- 
charge the  notes  secured  in  the  trust,  and  it  was  used  by  them 
for  that  purpose,  that  he  should  be  subrogated  to  all  the  equiir 
of  Bledsoe,  and  thereby  acquire  a  lien  prior  to  that  of  the  Simp- 
son mortgage,  and  there  was  error  in  the  judgment  of  the  Court, 
because  it  was  not  rendered  upon  that  principle. 


J 
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But,  in  our  opinion,  the  main  question  in  the  ease,  does  not  arine 
80  much  out  of  the  coufiictiug  equities  involved  in  the  case,  as 
upon  the  construction  and  effect  of  the  agreement  entered  into 
between  the  two  Bledsoes  and  Moore.  The  transaction  seems  to 
have  been  nothing  more  or  less,  that  that  M.  A.  Bledsoe,  who 
had  a  large  debt  secured  in  the  deed  of  trust,  wanted  his  money, 
and  he  proposed  to  Moore,  to  loan  to  Ballard  and  wife  the  money 
to  pay  off  and  discharge  the  notes,  or  a  part  thereof,  which  he 
held  against  them,  and  as  an  inducement  to  Moore  to  make  the 
loan,  he  agreed  that  the  mortgage  taken  by  Moore  from  Ballard 
and  wife,  to  secure  the  $800  loaueA  them,  should  "be  a  first 
mortgage,  and  have  priority  of  payment  out  of  the  proceeds  of 
the  sale  of  said  land,  whenever  sold,  over  and  before  the  debt 
secured  in  said  deed  of  trust,  and  any  part  thereof,  and  further, 
that  they,  and  neither  of  them,  will  undertake  to  collect  the  debt 
secured  in  said  deed  of  trust,  by  a  sale  of  said  land,  until  the 
sum  secured  in  the  said  mortgage,  and  every  part  thereof,  shall 
be  paid." 

The  money  was  not  loane<l  to  Bledsoe,  but  to  Ballard  and  wife, 
and  a  mortgage  taken  from  them  to  secure  its  payment.  Moore 
looked  to  them  alone  for  payment,  and  after  receiving  the  money, 
they  had  a  right  to  apply  it  or  not,  as  they  might  see  proper,  to 
to  the  discharge  of  Bledsoe's  notes.  But  they  did  so  apply  it, 
and  it  extinguished  the  debts  secured  by  the  deed  of  trust  pro 
tanto,  and  put  that  much  of  those  debts  out  of  the  way  of  Moore's 
mortgage,  and  left  only  the  debt  due  the  Manteo  Lodge,  to  the 
payment  of  which  there  is  no  objection,  and  the  two  notes  left 
in  the  hands  of  Bledsoe. 

The  entire  scope  and  meaning  of  the  "agreement"  was,  that 
the  notes  secui-ed  in  the  trust,  should  not  be  in  the  way  of,  or 
oppose  any  obstacle  to,  the  payment  of  the  Moore  debt,  and 
when  the  three  notes  were  discharged,  tliey  were  put  out  of  the 
the  way,  leaving  only  the  two  notes  in  the  hands  of  Bledsoe,  the 
one  due  October  1st,  1883,  and  the  other  due  October  1st,  1882, 
with  the  credit  indorsed ;  and  as  to  these  notes,  his  Honor  held 
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that  the  mortgage  note  held  by  Moore,  should  be  subrogated— 
and  this  we  think  was  the  only  equity  a(*quired  by  Mtiore,  by  the 
agreement  with  Bledsoe,  and  was  fully  satisfied  and  met  by  the 
judgment  of  the  Court  in  that  respect. 

When  Moore  secured  his  mortgage,  that  in  favor  of  Simpson 
and  transferred  to  the  plaintiff,  was  registered.  Its  registratinn 
was  notice  to  him.  Then  when  he  received  his  mortgage,  he 
took  it  subject  to  that  mortgage.  But  while  he  was  willing  to, 
take  a  mortgage,  subject  to  a  prior  mortgage  of  only  three  hun- 
dred dollars,  he  was  unwilling  to  take  it,  subject  also  to  the  lien 
of  the  deed  of  trust  for  $1,225.38,  and  therefore  it  was,  that  he 
required  the  covenant  from  Bledsoe,  that  his  mortgage  shoold 
have  preference  to  the  deed  of  trust,  so  that  instead  of  there 
being  $1,525.88  ^head  of  his  mortgage,  there  should  be  only  the 
$300  secured  by  the  mortgage  to  Simpson. 

If  Ballard  and  wife  had  paid  the  whole  debt  due  to  M.  A- 
Bledsoe,  it  would  have  extinguished  the  lien  of  the  deed  of  trust, 
the  effect  of  which  would  have  been  to  let  the  Simpson  mortgage 
into  the  position  of  priority,  1  Jones  on  Mortgages,  §605 ;  and 
the  same  principle  must  apply,  when  the  first  lien  is  satisfied  ta 
jxirt,  so  as  to  let  into  priority  the  subsequent  incumbrance  pr9 
tanto. 

The  view  we  have  taken  of  the  case,  sustains  the  judgment  of 
t\w  Court  below,  and  is  supported  by  authority.  The  case  of 
Taylor  v.  Wingy  84  New  York,  is  a  case  almost  directly  in  point. 
In  that  case,  there  were  four  mortgages,  and,  as  in  this  case,  the 
beneficiary  in  the  first  mortgage,  executed  an  instrunient  under 
seal,  referring  to  the  first  mortgage  a^  annexed,^  in  which  he 
covenanted  and  agreed  that  the  fourth  mortgage  should  have 
priority  of  lien,  before  and  above  the  first  mortgage,  as  fully 
and  to  the  same  effect,  as  if  it  had  been  previously  executed. 
The  action  was  brought  by  the  plaintiff,  who  was  the  holder,  to 
foreclose  the  two  intermediate  mortgages,  and  the  Court  says: 
**In  an  action  to  foreclose  two  mortgages,  it  appeared  there  was 
a  j)rior  mortgage  upon  the  premises,  the  beneficiaries  whereof,  in 
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parsuaiice  of  an  agreement,  under  which  a  fourth  mortgage  was 
executed  and  accepted,  covenanted  that  said  mortgage  should 
have  priority  of  lien  over  his  first  mortgage,  as  if  it  had  been 
previously  executed  and  recordecl.  The  lien  of  the  first  mort- 
gage was  subsequently  discharged.  Heldy  that  the  covenant  did 
not  give  the  fourth  mortgage  a  priority  of  lien  over  plaintiff's 
two  mortgages ;  that  the  intent  of  the  parties  to  the  agreement 
under  which  the  fourth  mortjrage  was  taken,  was  not  to  place 
that  mortgage  ahead  of  plaintiff's  mortgages,  or  to  give  to  its 
owner  an  interest  in  the  first  mortgage,  but  simply  that  the  liens 
prior  to  the  fourth  mortgage  should  only  be  the  amount  of  the 
jilamtiff^s  mortgages^  and  that  the  agreement  was  fully  satisfied 
by  a  discharge  of  the  first  mortgage." 

The  only  difference  between  that  case  and  this  is,  that  there 
the  first  mortgage  was  entirely  discharged  ;  here  only  in  part, 
but  by  substituting  the  lien  of  Moore,  to  that  of  M.  A.  Bledsoe, 
to  the  extent  of  the  two  notes  held  by  him,  the  agreement  was 
as  fully  satisfied,  as  if  all  the  debts  secured  in  the  deed  of  trust 
bad  been  paid  off  and  discharged  by  Ballard  and  wife.  The 
judgment  of  the  Court  below  was  to  that  effect,  and  we  think  it 
was  correctly  decided. 

U^vm  a  careful  examination  of  his  Honor's  conclusions  of 
law,  upon  the  facts  found  by  him,  we  find  no  error.  His  judg- 
ment is  affirmed  in  every  particular,  and  the  erase  is  remanded 
to  the  Superior  Court  of  Wake  county,  that  it  may  be  proceeded 
with  in  conformity  to  this  opinion. 

No  error.  Affirmed. 
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THE  CAROLINA  CENTRAL  RAILROAD  COMPANY  v.  JOHN  C. 

McCASKlLL. 

Eminent  Domain — Railroad  Companies — Right  of  Way — S<rfu^ 

of  Limitations — Churters — Estoppel. 

1.  A  Railroad  CompaDy  has  the  right  to  enter  upon  and  take  possession  of  bi^l 

before  payment  to  the  owner,  which  is  needed  in  the  building  of  iu  rcwl 
when  it  is  authorized  by  its  charter  to  do  so. 

2.  Where  a  remedy  is  given  to  the  land  owner  in  the  charter  of  the  company,  f« 

getting  compensation  for  land  taken  for  the  use  of  the  corporation  under  fe 
charter,  the  landowner  must  pursue  this  remed3%  as  the  statutory  remedy,  ^ 
implication,  takes  away  that  at  common  law. 

8.  A  stipulation  in  the  charter  of  a  railroad  corporation,  that  all  claims  for  ds»- 
ages  for  land  taken  by  the  corporation,  must  be  made  within  two  years,  i«  i 
positive  statute  of  limitations,  and  bars  all  claims  not  made  within  that  time, 
when  the  paities  are  ^ui  juris. 

4.  Where  the  charter  of  a  railroad  corporation  provided,  that  it  the  owner  didiwt 

apply  within  two  years  to  have  the  damage  assessed,  caused  by  the  os^  aa^ 
occupancy  of  land  taken  by  the  corporation,  they  should  forever  be  hanfd 
from  recovering  said  land  ;  It  was  held^  that  the  presumption  of  a  conveTSQev 
arose  from  the  act  of  taking  possession  and  building  the  road  and  the  che- 
er's failure  within  the  two  years  to  take  steps  to  have  his  damage  ascer- 
tained. 

5.  No  presumption  of  abandonment  or  of  a  grant,  and  no  statute  of  Umitatita, 

runs  against  a  railroad  company  by  the  adverse  occupatioD  of  any  of  tbela&d 
condemned  or  otherwise  obtained  by  them  for  the  purposes  of  the  road 

6.  Mere  silence  while  a  trespasser  is  improving  real  estate  as  if  it  was  his  own,  Thfl< 

it  may  sustain  a  claim  for  the  value  of  such  improvements  when  made  iB 
good  faith,  cannot  be  allowed  to  transfer  the  property  itself  to  such  tptt- 

passer. 

7.  Where  the  charter  provided  that  the  title  to  condemned  land  should  remaicic 

the  corporation  as  long  as  it  was  used  by  such  corporation,  but  when  ii(yti«^ 
to  be  so  used,  it  should  revert ;  It  vxu  held,  that  under  the  charter,  th4'  cor- 
poration was  not  required  to  use  every  part  and  parcel  of  the  condemned  Iwfi 
at  once,  and  a  permissive  use  of  a  portion  of  such  land,  does  not  deprive  thf 
corporation  of  the  right  to  take  possession  of  the  land,  when  needed  forper- 
poses  of  the  corporation. 

8.  A  railrod  corporation,  having  the  right  to  use  land,  or  a  right  of  way  overland. 

may  maintain  an  action  for  its  possession. 

{Railroad  Co.  v.  Daiw,  2  Dev.  «fe  Bat.,  451  ;  Mclntire  v.  The  Railroad  Co.,  fiT  N.C, 
278;  Johnston  v.  Rankin,  76  N.  C,  550;  Phifer  v.  The  Railroad  Co.,  Ti  X.  C, 
433 ;  State  v.  Mclver,  88  N.  C,  686 ;  Tinson  v.  The  Railroad  Co.,  74  N.  C,  510: 
Holmes  v.  Crou}dl,  TS  N.  C,  61»;  Exum  v.  CogdOl,  74  N.  C,  13»;  Masomr.  \fi- 
liarns,  66  N.  C,  564 ;  Melvin  Ballard,  82  N.  C,  33,  cited  and  approved  t. 
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Civil  action  for  the  recovery  of  land,  tried  before  MacRaey 
Judge,  and  a  jury,  at  Fall  Term,  1886,  of  the  Siiperfor  Court 
of  Robeson  county. 

The  Wilmington  and  Charlotte  Railroad  Company,  whose  cor- 
porate name  was  changed  by  an  amendatory  enactment,  ratified 
immediately  thereafter,  into  that  of  the  Wilmington,  Charlotte 
and  Rutherford  Railroad  Company,  was  formed  and  organized 
under  an  act  of  the  General  Assembly,  passed  at  the  session  of 
1854— '55,  ch.  225,  for  the  construction  of  a  railroad  communi- 
cation between  Wilmington  and  Rutherfordton,  its  terminal 
points,  passing  by  Charlotte. 

Section  24  provides,  that  said  company  may  purchase,  have, 
and  hold  in  fee  or  for  a  term  of  yeai's,  any  land,  tenements,  or, 
hei*e<litaments,  which  may  be  necesssiry  for  said  road,  or  the 
appurtenances  thereof,  or  for  the  erection  of  depositories,  store- 
houses, houses  for  the  officers,  servants  or  agents  of  the  company, 
or  for  workshops  or  foundaries  to  be  used  for  said  company,  or 
for  procuring  stone,  or  other  materials,  necessary  to  the  construc- 
tion of  said  road,  or  for  effecting  transportation  thereon,  and  for 
no  other  purpose  whatever. 

Section  26  prescribes  the  mode  of  condemning  and  valuing 
any  lands  or  right  of  way  demanded  by  the  company  for  the 
purpose  of  construction,  in  the  absence  of  any  agreement  as  to 
the  value,  by  the  appointment  of  commissioners,  from  whose 
action  the  owner  may  appeal  to  the  Superior  Court. 

Section  27  extends  the  company's  right  of  condemnation,  to 
one  hundred  feet  on  each  side  of  the  main  track,  measuring  from 
the  centre  of  the  same,  unless  in  case  of  deep  cuts  and  fillings, 
when  more  may  be  taken,  and  for  additional  land,  not  exceeding 
two  acres,  for  the  construction  and  building  of  depots,  shops,  &c. 

Section  28  is  in  these  words : 

"That  in  the  absence  of  any  contract  or  contracts  in  relation 
to  the  land  through  which  said  road,  or  any  of  its  branches, 
may  pass,  signed  by  the  owner  thereof,  or  his  agent,  or  any 
claimant,  or  person  in  possession  thereof,  it  shall  be  presumed 
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that  the  land  over  which  the  said  road,  or  any  of  its  braDches, 
naay  be  constructed,  together  with  a  space  of  one  hundred  feetoo 
each  side  of  the  said  road,  has  been  f^ranted  to  said  corapanj  b? 
the  owner  or  owners  thereof;  and  the  said  corapauy  shall  have 
good  right  and  title  thereto,  and  shall  have,  hold  and  enjoy  the 
same,  so  long  as  the  same  shall  be  used  for  the  purpose  of  said 
road,  and  no  longer,  unless  the  person  or  persons  owning  the 
land  at  the  time  that  part  of  the  said  road  was  finished,  cir  tho^e 
claiming  under  him,  her  or  them,  shall  apply  for  an  assessment 
of  the  value  of  said  lands,  as  hereinbefore  directed,  within  two 
years  next  after  that  part  of  said  road,  which  may  be  on  said 
land,  was  finished;  and  in  case  the  said  owner  or  owners,  or 
those  claiming  under  him,  her  or  them,  shall  not  apply  withio 
two  years  next  after  the  said  part  was  finished,  he,  she,  or  they, 
shall  forever  be  barred  from  recovering  said  land,  or  having  anj 
assessment  or  compensation  therefor;  provided,  that  nothing 
herein  contained,  shall  affect  the  rights  o{  feme  coverts  or  infants, 
until  two  years  after  the  removal  of  their  respective  disabilities,** 

Under  this  charter,  the  work  of  building  the  road  progressed, 
and  in  April,  1861,  the  track  of  the  road  was  completed  at  the 
place  known  as  Shoe  Heel,  whereof  the  present  controversy  has 
arisen.  There  does  not  appear  to  have  been  any  contract  for  the 
purchase  of  this  nart  of  the  territory  traversed  by  the  railway, 
nor  any  proceeding  instituted  for  its  condemnation  and  assess- 
ment of  value. 

The  road  continued  to  be  operated,  and  being  under  mortgager 
proceedings  for  foreclosure  and  sale  were  instituted  in  the  Supe- 
rior Court  of  New  Hanover  county,  resulting  in  a  decree  and 
sale. 

The  General  Assembly,  at  the  session  in  1872— '73,  incorpon- 
ted  the  Carolina  Central  Railway  Company,  conferring  veiy 
similar  franchises  and  privileges,  and  in  express  term<«  authoriaed 
it  to  purchase  the  franchise  and  property  of  the  former  oorpom- 
tion,  at  the  foreclosure,  or  any  other  sale  that  might  be  made. 


FEBRUARY  TERM,  1886.  749 


Railroad  Co.  v.  McCaskill. 


and  that  upon  such  foreclosure,  it  should  thenceforth  ''have, 
hold,  possess,  and  be  entitled  to,  the  said  railroad,  extending 
from  Wilmington  to  Rutherfordton,  and  all  its  contracts,  fran- 
chises, rights,  privileges  and  immunities;  and  all  the  estate  of 
every  description,  real  and  personal,  belonging  to  the  said  Wil- 
mington, Charlotte  and  Rutherford  Railroad,  and  by  such  pur- 
chase, the  company  hereby  incorporated,  shall  acquire  all  the 
rights,  privileges  and  immunities  conferred  on  the  Wilmington, 
Charlotte  and  Rutherford  Railroad  Company,  by  its  charter,  and 
amendments  made  thereto."     Acts  1872-'73,  ch.  75,  §15. 

At  the  same  session,  a  general  act  was  passed,  regulating 
"  mortgages  by  corporations,  and  sale  under  the  same,"  which 
conferred  upon  purchasers  at  such  sales,  corporate  powers,  and 
when  the  mortgage  deed  was  sufficiently  comprehensive,  "not 
only  the  works  and  property  of  the  company,  as  they  were  at 
the  time  of  making  the  deed  of  trust  or  mortgage,  but  any 
works  which  the  company  may,  after  that  time,  and  before  the 
sale,  have  constructed,  and  all  other  property  of  which  it  may 
be  possessed  at  the  time  of  the  sale,  other  than  debts  due  it." 
Acts  1872-73,  ch.  131,  §1. 

It  is  further  provided,  that  "the  corporation  created  by,  or  in 
consequence  of  such  sale  and  conveyance,  shall  succeed  to  all 
such  franchises,  rights  and  privileges,  and  perform  all  such 
duties,  as  would  have  l)een,  or  should  have  been,  performed  by 
the  first  Company,  but  for  such  sale  and  conveyance,  except 
debts  due  it."     §2. 

On  January  18th,  1881,  was  passed  an  act,  "to  perfect  the 
organization  of  the  Carolina  Central  Railway  Company,"  the 
first  section  of  which  is  as  follows:  "That  the  Carolina  Central 
Railway  Company,  a  corporation  created  under  and  by  virtue  of 
an  act,  ratified  the  1st  day  of  March,  1873,  entitled,  "An  act  to 
regulate  mortgages  by  corporations  and  sales  under  the  same,  and 
the  grantee  in  a  deed  executed  the  26th  day  of  June,  1880,  by 
Nathan   A.   Steadman,  Jr.,  »nd   Junius  Davis,  commissioners 
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appointed  by  a  decree  of  the  Superior  Court  of  New  Hanover 
couuty,  to  sell  the  property,  rights  and  franchises,  of  the  Caro- 
lina Central  Railway  Company,  and  to  make  title  to  the  same, 
IS  hereby  declared  to  be  a  lawfully  organized  corporation,  suc- 
ceeding to,  and  legally  possessed  of,  all  the  rights,  powers,  privi- 
leges and  franchises,  which  were  owned  and  pi>88essed  by  the 
former  corporation,  the  Carolina  Central  Railway  Company,  ob 
and  prior  to  the  day  of  said  sale,  to-vvit,  the  31st  day  of  May, 
1880/'     Acts  1881,  ch.  5. 

This  brief  history  of  legislative  action,  is  sufficient  to  show 
the  transmission  to  the  piaintifT,  the  third  corporate  organizatioa 
in  the  series,  of  all  the  estate,  interest,  rights,  property  and  fran- 
chises, except  debts  due  it,  bestowed  upon,  or  acquired  by,  the 
first,  the  Wilmington,  Charlotte  and  Rutherford  Railroad  Com- 
pany, through  the  second  corporation,  whose  name  differs  from 
the  present,  only  by  a  change  of  the  word  "Railway,"  to  "Rail- 
road," in  the  corporate  name. 

It  is  conceded  that  the  premises  described  and  claimed  io  the 
complaint,  and  for  the  recovery  of  the  possession  of  which  the  pres- 
ent action  is  prosecuted,  are  within  100  feet  of  the  track  of  the 
road,  and  that  the  defendant  occupies  the  same,  or  a  part  thereof. 

This  was  part  of  a  large  tract,  whereon  one  Ruben  Hughes 
resided  when  the  road  was  located,  and  up  to  1861,  or  later.  It 
is  part  of  a  grant  of  90,000  acres  issued  in  1795,  to  David  Alli- 
son. 

Robert  Hughes  has  not  been  heard  from  since  the  close  of  the 
civil  war. 

The  disputed  territory  was  sold  under  execution  against  one 
John  Patterson,  to  Giles  Leitch,  who,  dying  intestate,  the  de- 
fendant acquired  his  title  from  Archy  Leitch,  and  Mary  Ri>biB- 
son,  his  heirs-at-law,  by  deeds  executed  in  May  and  June,  1883. 

There  was  a  judgment  for  the  plaintiff,  and  the  defeodaat 
appealed. 
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Messrs,  Plait  D.  Walket*  and  John  Z).  Shaw,  {Mr,  A.  BunoeU 
was  with  them  on  the  brief),  for  the  plaintiff. 

Messrs.  Frank  McNeil,  William  Black  and  W,  P.  Bynum,  for 
the  defendant. 

Smith,  C.  J.  (after  stating  the  facts).  It  is  not  material  to 
inquire  into  the  source  from  which  the  defendant  derives  his 
title,  beyond  his  mere  occupancy,  since  the  plaintiff  must  estab- 
lish its  right  to  the  possession  of  the  premises,  in  order  to  a  judg- 
ment of  ejection.  In  whomsoever  the  estate  was  vested,  there 
being  no  suggestion  that  they  were  under  disabilities,  it  was, 
under  the  statute,  as  soon  as  the  road  was  constructed  and  ioties 
quoti^s  as  it  progressed  towards  conclusion,  transferred  to  the 
corporation,  of  the  required  width  of  100  feet  on  either  side,  to 
be  paid  for  as  directed,  when  no  written  contract  has  been  en- 
tered into  for  the  purchase.  In  such  case,  the  inaction  of  the 
owner  in  enforcing  his  demand  for  compensation  for  land  taken 
and  appropriated  after  the  finishing  of  the  construction  of  the 
road  thereon,  for  the  space  of  two  years  thereafter,  raises,  under 
the  statute,  a  presumption  of  a  conveyance  and  of  satisfaction, 
and  hence  becomes  a  bar  to  an  assertion  by  legal  process,  of  such 
claim. 

These  conditions  unite  in  this  case,  and  not  only  does  the 
title  vest  in  the  corporation,  but  the  remedy  given  the  owner, 
under  no  disability,  has  been  lost  by  lapse  of  time. 

The  right  of  a  railroad  corporation  to  enter  upon  and  take 
possession  of  land,  needed  in  the  building  of  the  road,  before 
payment  to  the  owner,  when  authorized  by  the  power  which 
exercises  the  right  of  eminent  domain,  is  sanctioned  by  the  ruling 
in  Raleigh  &  Gaston  R.  R,  Co,  v.  Davis,  2  Dev.  &  Bat.,  451,  as 
necessary  to  the  efficient  prosecution  of  these  great  works  of 
internal  improvement,  and,  whatever  may  be  the  adjudications 
elsewhere,  has  been  accepted  law  in  this  State.  And  so  the 
remedy  of  attaining  compensation,  which  the  statute  provides, 
must  alone  be  pursued  for  that  purpose.     Mclntire  v.  Western 
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N.  a  R.  R.  Co.,  67  N.  C,  278 ;  Johmm  v.  Rankin,  70  N.  C, 
650;  Phifer  v.  Railroad,  72  N.  C,  433;  State  v.  J/c/p€r,88X. 
C,  686;  Pierce  on  Railroads,  163. 

"  If  the  actual  payment  of  the  compensation  were  required,*' 
says  the  author  last  quoted,  **  to  precede  an  entry  for  const^a^ 
tion,  the  entry  would  be  delayed  until  the  amount,  wheo  ool 
agreed  upon,  had  been  finally  determined  by  legal  proeeediogs^ 
and  such  delay  would  often  result  in  serious  detriment  to  public 


interests." 


And  so  Mr.  Justice  Rodman  indicates  the  rule,  in  Mclntire  v.  IT 
N,  C.  Rairroad  Co.,  supra,  thus :  "  If  the  officers  of  the  coporadoo 
cannot  enter  on  lands  and  make  surveys  without  a  trespass,  thg^ 
would  never  locate  the  road.  And  if  the  road  were  located,  and 
its  construction  delayed  until  the  damages  to  all  the  land  owoers 
on  the  route  were  asceatained  under  the  act,  the  delay  would  be 
indefinite,  and  of  no  benefit  to  any  one.  *  *  The  act  intended 
to  allow  the  company  to  enter  and  construct  its  road  at  ouce, 
leaving  the  question  of  damages,  if  the  parties  oould  not  agree 
on  them,  to  be  settled  afterwards.  The  company  was  not  obliged 
to  initiate  proceedings.  It  is  not  obliged  to  know  thai  the  fHtna 
claims  damages,  until  he  claims  them  in  the  moile  provided."' 

The  provision  in  the  charter  granted  to  the  predecessor,  in 
February,  1881,  is  a  transcript  of  a  similar  secttion,  (2^1,  con- 
tained in  the  act  of  1848-'49,  ch.  82,  incorporating  the  North 
Carolina  Railroad  Company,  and  this  latter  has  been  recognind 
and  enforced  as  valid,  by  express  adjudication  in  T'Sfiwon  v.  A. 
C  R.  R,  Co.,  74  N.  C,  510.  In  this  case,  proceedings  were 
instituted  by  the  company  against  the  owner  in  1865,  a  year 
after  the  road  had  been  finished.  It  depended  in  the  Superior 
Court  of  Johnston,  until  Spring  Term,  1875,  when  the  conn?ri 
for  the  com|)any  entered  a  dismissal,  without  prejudice,  and 
without  the  knowledge  of  the  defendant's  counsel.  A  petition 
was  filed  by  the  plaintiff  Vinson,  to  recover  damages  on  atxjouni 
of  the  construction  of  the  road  over  his  land.  The  Court  held, 
and  so  declared,  in  reference  to  the  recited  section  of  the  in«»- 
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pirating  act :  "  It  is  a  post!  ve  statute  of  limitations,  and  it  clearly 
bars  the  plaintiff's  action,  unless  it  be  saved  by  the  special  cir- 
cumstances relied  upon/'  &c.,  and,  adjudging  that  they  could  be 
allowed  no  such  effect,  the  petition  was  dismissed  at  petitioner's 
cost.  We  refer  to  the  case,  only  as  showing  a  judicial  determin- 
ation of  the  efficacy  and  operation  of  the  clause  under  which  the 
plaintiff  claims  its  proprietary  right  to  the  land  in  dispute,  with- 
out reference  to  some  of  its  other  features. 

We  proceed  now  to  consider  the  grounds  as  contained  in  the 
series  of  instructions  asked,  on  which  the  recovery  is  resisted  by 
the  defendant,  and  these  are : 

I.  The  presumption  is  not  raised  under  the  Act,  when  there  is 
an  adverse  holding  by  another,  and  if  it  is,  it  is  rebuttable  and 
has  been  rebutted. 

The  presumption  of  the  conveyance  arises  from  the  company's 
act  in  taking  possession  and  building  the  railway,  when  in  the 
absence  of  a  contract,  the  owner  fails  to  take  steps,  for  two  years 
after  it  has  been  completed,  for  recovering  compensation.  It 
springs  out  of  these  concurring  facts,  and  is  independent  of  infer- 
ences which  a  jury  may  draw  from  them.  If  the  grant  issued, 
it  would  nut  be  more  effective  in  passing  the  owenr's  title  and 
estate.  Thus  vesting,  it  remains  in  the  company  as  long  as  the 
road  is  operated,  of  the  specified  breadth,  unaffected  by  the  ordi- 
nary rules  in  reference  to  repelling  presumptions,  by  vir- 
tue of  §23,  chapter  66,  of  the  Revised  Code,  brought  for- 
ward in  The  Code,  §150.  This  declares^  that  "no  railroad^ 
plank-road,  turnpike  or  canal  company,  shall  be  barred  of,^r 
presumed  to  have  conveyed^  any  real  estate,  right  of  way,  ease- 
ment, lease-hold,  or  other  interest  in  the  soil,  which  may  have 
been  condemned  or  alhei^iae  obtained  for  its  vse,  as  a  right  of 
way,  depot  station-house,  or  place  of  landing^  by  any  statute  of 
limitaHony  or  by  oocupaiion  of  the  same  by  any  person  whatever, ^^ 

This  is  the  substance  of  the  first,  fourth  and  sixth  instruotion 
demanded,  to  which  the  statute  furnishes  a  sufficient  answer. 
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II.  The  fifth  instruction  asserts  an  estoppel  upon  the  compiny, 
growing  out  of  the  knowledge  by  its  officers,  of  the  erettionrf 
the4iouse  by  the  defendant,  while  it  was  being  built,  and  isent 
implied  by  that  silence  and  acquiesence.  This  objectioa  is  md 
by  the  cases  of  Holmes  v.  Crowdl,  73  N.  C,  613 ;  Extim  v.  C^ 
dell,  74  N.  C,  139;  Mason  v.  Williams,  66  N.  C,  564;  .IWrii 
V.  Ballard,  82  N.  C,  33;  Big.  Est.,  480.  Mere  silence  while* 
trespasser  is  improving  real  estate  as  if  it  were  his  own,  while h 
may  sustain  a  claim  for  the  value  of  such  improvements  made 
in  good  faith,  cannot  be  allowed  to  transfer  the  property  itaeifto 
the  usurping  occupant. 

.   III.  What  has  already  been  said,  disposes  of  the  matter  of  the 
instructions  numbered  8  and  9. 

IV.  The  7th,  10th  and  11th  instructions  involve  the  proposi- 
tion, that  the  land  sued  for,  is  no  longer  needed  by  tlie  oompMv, 
and  reverts  under  the  charter. 

We  concur  in  the  answer  given  in  the  charge,  that  tbestatatt 
does  not  require  the  occupation  and  direct  use  of  every  foot  ol 
the  condemned  area,  for  building,  embankments  and  the  like* 
but  preserves  the  property  in  the  company,  so  long  as  the  roni 
runs  over  the  land  and  is  operated  by  the  company.  A  permis- 
sive use  of  part  of  it  by  another,  when  no  present  inconvenieDa 
results  to  the  (x>mpany,  is  not  a  surrender  of  rights  of  propenr, 
and,  indeed,  to  expel  an  occupant  under  such  circumstance, 
would  be  a  needless  and  uncalled  for  injury.  This  maysu?pend« 
but  does  not  abridge  the  right  of  the  conpany  to  demand  resiO' 
ration,  when  the  interests  of  the  road  may  require  it*?  use. 
.  -V.  The  constitutionality  of  the  act  has  been  considered,  and 
it  rests  upon  well  considered  adjudications  that  we  do  not  fed  tf 
liberty  to  disturb. 

We  do  not  find  error  in  the  refusal  of  the  Court  to  give  the 
instructions  proposed  by  the  defendant,  nor  in  those  given  to  the 
jury. 

It  is  manifest,  that  whether  the  company  has  the  e^^  ^ 
the  land,  or  the  right  of  way  over  the  land,  to  which  poseeswo 
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is  iodispensible,  it  is  entitled  to  recover  the  possession,  and  for 
this  the  action  can  be  maintained.  The  right  of  possession  is, 
and  raust  lye  exclusive.  Pierce  on  Railroads,  159-402,  except 
at  lawful  crossings. 

There  is  no  error,  and  the  judgment  must  be  affirmed. 

No  error.  Affirmed. 


J.  W.  GRANT,  Admtnifltrator,  v.  W.  J.  ROGERS,  Administrator. 

Parties — Amendment — Statute  of  Limitation — Bona  Notabilia — 

Ac4^ounL 

1.  Where  an  action  on  an  administration  bond  was  brought  in  the  name  of  the 

administrator  de  bonis  non,  and  not  in  that  of  the  State  on  his  relation,  an 
amendment  malcin^  the  proper  plaintiff  will  be  allowed  in  the  Supreme  Court, 
without  terms,  where  the  objection  was  not  taken  below,  and  was  not  made 
for  the  first  time  In  this  Court. 

2.  Such  amendments  will  not  be  allowed  when  they  would  destroy  a  just  legal 

ground  for  the  appeal,  which  existed  when  it  was  taken,  such  as  the  introduc- 
tion of  a  party  plaintiff  who  could  maintain  the  action,  while  the  party  to  the 
record  when  the  appeal  was  taken  could  not  do  so,  and  objection  was  made 
for  that  cause. 

8.  Where  administration  was  granted  in  1859,  and  the  administrator  died  in  1877, 
and  suit  on  his  bond  was  brought  by  the  administrator,  de  bonis  non^  in  1879 
directly  after  his  qualification,  It  wan  hdd,  that  the  action  was  not  barred  by 
the  statute  of  limitation.  i 

4.  Quare,  whether  in  such  case,  the  present  statute  of  limitation  applies,  or  th»t 

in  force  prior  to  1868. 

5.  Bona  notabilia^  consists  of  any  obligations  due  to  the  intestate's  estate,  which 

are  recoverable  by  action. 

6.  Where  a  party  died  domiciled  in  Virginia,  but  administration   was  granted  in 

this  state,  and  an  administration  bond  given,  such  administration  bond  is  suf- 
ficient bona  notabilia  to  warrant  the  issue  of  letters  of  administration  in  this 
State. 

7.  Where  a  defendant  is  shown  to  be  liable  to  account,  a  reference  follows  as  a 

matter  of  codrse,  unless  some  plea  in  bar  is  set  up,  such  as  a  release,  (&c. 

8.  Where  a  person  dies  domiciled  in  another  State,  and  has  property  in  this  State,  the 

admiDietrator  here,  should  file  his  account  with  the  Clerk,  and  have  it  aud- 
ited and  passed  on,  before  transferring  the  fund  to  the  State  of  the  domicll. 
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9.  Where  in  bar  to  an  action  for  an  account,  In  a  suit  upon  an  admlDistratton  buLd. 
It  was  alleg^ed  that  the  decedent  was  domiciled  in  Vincinia  at  the  time  of  bis 
death,  and  that  the  estate  had  been  fully  settled  there,  but  the  admmistrinr 
in  this  State  had  made  no  settlement  with  the  Clerk,  It  wa»  hddj  that  saet 
plea  did  not  bar  the  account,  although  the  administrator  may  showopoo  tak- 
ing the  account  that  the  assets  in  this  State  have  in  fact  been  properly  &|i(dMd 

{Justices  V.  Shnmonsy  2  Jones,  187;  AlUn  v.  Jaekson,  86  N.  C,  821;  Lnrenai 
Norfieet,  90  N.  C,  533  ;  RaUroad  Co.  v.  Morriati,  82  N.  C,  141 ;  AW  v.  Batabitf, 
85  N.  C,  290 ;  Baker  v.  The  ndUi^oad  Co.,  91  N.  C,  308,  cited  and  approwd). 

Civil  action,  tried   before   -4 wry,  Judge,  at  Spring  Term, 
1884,  of  the  Superior  Court  of  Nobthampton  county. 
The  defendaut  appealed. 
The  facts  are  fully  stateii  in  the  opinion. 

Mr.  T.  N.  Hill,  for  the  plaintiff. 
J/r.  W.  C.  Boweriy  for  the  defendant. 

Smith,  C.  J.  The  case  made  in  the  complaint,  and  ainsti- 
tuting  the  plaintiff's  cause  of  action,  is  this: 

Edward  J.  Turner,  alleged  to  be  a  resident  of  Xorthamptoo 
county,  in  this  State,  died  intestate  in  the  year  1858,  poesessiog 
both  real  and  personal  estate  therein,  and  at  March  Term,  185?, 
following,  the  County  Court  of  said  county,  granted  adiMinijjW- 
tion  on  his  estate  to  Thomas  B.  Powell,  who  thereupon  entered 
into  bond,  in  the  penal  sum  of  thirty  thousand  dollars,  in  tk 
form  and  with  the  conditions  prescribed  by  law,  to  which  Joetpii 
M.  S.  Rogers  and  J.  M.  Rogers  became  and  were  accepted  i» 
sureties.  By  virtue  of  these  letters,  the  said  Thomas  B.  Powell 
acquired  possession  of  assets  of  large  amouut,  and  also  received 
rents  of  land,  and  the  procee<is  of  the  sale  of  land,  made  under 
an  order  of  Court,  and  paid  over  to  him,  to  l>e  applied  bv  him  in 
a  due  ooui'se  of  administration,  for  n4)ne  of  whic4i  has  he  ever 
accounted,  nor  made  any  return.  Thomas  B.  Powell  died  ia 
1877,  and  letters  of  administration  de  bonis  noiiy  on  the  estate  of 
the  intestate,  Edward  J.  Turner,  were,  on  April  1st,  1879,is«Kd 
from  the  Probate  Court  of  said  county,  to  the  plaintiff. 
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The  surety,  Joseph  M.  S.  Rogers,  having  also  died  intestate, 
administration  on  his  estate  was  committed  to  the  defendant  W. 
J.  Rogers. 

The  present  action  was  commenced  on  April  1st,  1879,  by  the 
issue  of  a  summons  against  the  living,  and  the  administrator  of 
the  deceased  surety  to  the  bond,  for  the  recovery  of  the  assets  of 
the  intestate,  which  were,  or  ought  to  have  been,  in  the  hands  of 
his  deceased  representative,  and  with  which  he  is  chargeable  in 
this  State.  The  Sheriff's  return  on  the  process,  ''served  April 
3rd,  1879,  by  making  known  to  the  defendant,"  (using  the  sin- 
gular number,)  "  the  contents  of  this  summons,"  leaves  it  uncer- 
tain whether  the  service  was  on  both,  or  if  on  one  only,  which 
of  the  defendants,  but  as  an  answer  is  filed  bv  the  administrator 
of  the  decease<l  surety  only,  and  no  notice  is  taken  of  the  failure 
of  the  other  defendant  to  answer,  in  the  progress  of  the  cause, 
we  must  deem  the  action  to  be  prosecuted  only  against  the  for- 
mer. 

The  answer  of  \V.  J.  Rogers,  administrator,  while  controvert- 
ing most  of  the  material  allegations  of  the  complaint,  denies 
that  the  intestate  Turner  was  a  resident  in  this  State,  and  declares 
that  before,  and  at  his  death,  his  domicil  had  been,  and  was,  in 
the  adjoining  county  of  Southampton,  in  Virginia,  where  were 
his  large  real  and  personal  estate  possessions,  and  soon  after  his 
death,  letters  of  administration  were  granted  by  the  proper  court 
in  that  county  to  the  said  Thomas  B.  Powell ;  that  as  a  means 
of  |>erfecting  this  primary  administration  of  domicil,  he  also 
took  out  administration  in  Northampton,  but  what  amount  of 
assets  may  have  been  received  under  the  latter  grant,  is  unknown 
to  the  defendant.  As  a  further  defence,  and  in  bar  of  a  right 
to  an  account,  the  defendant  alleges,  that  in  a  suit  in  the  court 
of  chancery  in  Southampton  county,  in  which  the  said  Thomas 
B.  Powell,  and  the  creditors  and  next-of-kin  of  the  intestate 
Turner,  were  made  parties,  there  was  a  decree  for  an  account 
against  the  administrator,  and  an  order  of  reference  executed, 
ascertaining  the  value  of  the  assets,  as  well  personal  as  derived 
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from  the  sale  of  laud,  aud  the  extent  of  the  intestates  indebiei- 
ness. 

That  in  this  proceeding,  a  final  decree  was  made,  directing  the 
payment  of  the  debts  reported  to  l)e  due,  and  the  distributiooof 
the  surplus  among  the  parties  entitled  thereto,  which  has  been 
fully  perforraeii  by  th«  said  administrator. 

The  answer  also  sets  up  the  bar  of  the  statute  of  liraitatioas 
aud  insists  further,  that  the  grant  of  administration  totbepliio- 
tiff,  is  void,  for  want  of  bona  notahilia  in  Northampton  cuuntr 
to  confer  jurisdiction  upon  the  Court,  to  order  the  issue  of 
lettei-s. 

Without  adverting  to  the  pleadings,  further  thau  to  mrfe  the 
misdescription  in  the  answer  of  the  proceeding  in  equity,  drawn 
from  memory,  in  that  the  record  shows  it  to  have  been  a  creditors 
suit,  prosecuted  against  the  admini.«trator,  the  widow,  and  the 
infant  child  of  the  deceased,  as  his  next  of  kin,  with  the  reolt, 
however,  properly  set  out  in  the  answer,  we  proceed  to  con- 
sider the  controversies  raised. 

At  Sf>ring  Term,  1884,  issues  were  prepared,  and  by  agret- 
ment,  submitted  to  the  Judge  in  place  of  a  jury,  which,  ^^ 
his  findings  in  response,  are  as  follows: 

I.  Was  Edward  J.  Turner  a  resident  of  Xortliamptoa  coantj, 
as  is  alleged,  or  was  he  a  resident  of  Virginia? 

Answer — He  vyas  a  resident  of  Southampton  county,  Viipt«»» 
where  he  died. 

II.  Was  Thomas  B.  Powell  duly  appointed  in  the  couuty  of 
Southampton,  administrator  of  Edward  J.  Turner? 

Ansvver — He  was. 

III.  Did  Edward  J.  Turner,  at  his  death,  leave  roil  9xA 
personal  property  in  said  Southampton  county? 

Answer — He  did. 

IV.  Did  said  Powell,  after  his  qualification  in  Virgini^i  '^ 
order  to  administer  the  personal  property  of  the  intesiaie  m 
Northaiupton,  qualify  also  as  such,  in  this  county? 

Answer — He  did. 
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V.  Were  tliere,  on  April  ImI,  1879,  any  asssts  of  said  intes- 
tate in  Northampton  county? 

VI.  Were  any  debts  outstanding,  at  the  date  last  nieniioued, 
against  the  intestate's  estate? 

VII.  Are  the  heirs  and  distributees  of  the  intestate,  residents 
of  Virgiuia? 

VIII.  Did  said  Thomas  B.  Powell,  as  administrator  of  the 
iutestate,  in  or  about  the  year  1860,  bring  suit  in  the  Court  of 
Equity  in  Southampton  county  and  file  a  petition  against  the  next 
of  kin  and  creditors  of  the  deceased,  for  an  account  and  final 
settlement  of  his  estate,  wherein  said  creditors  and  next  of  kin 
were  made  parties  and  duly  served  with  with  process;  and  was 
said  suit  conducted  to  a  titial  heat*ing,  according  to  the  laws  of 
V^ii^inia  ? 

The  Court  being  of  opinion  that  the  5th  and  6th  issues  con- 
tained no  matters,  however  answered,  barring  an  account,  de- 
clined to  pass  on  tiiem.     To  this  the  defendant  excepted. 

In  reference  to  the  remaining  issues,  without  any  response 
thereto,  the  Judge  directed  the  following  entry  to  l)e  made : 
*'  The  counsel  for  the  defendant  proposed  another  issue,  num- 
bered 8,  which  was  entered  on  the  record,  and  stated  that  they 
had  no  evidence  bearing  npon  that  issue,  except  a  transcript  of 
the  record  of  the  Court  of  Equity  of  Southampton  county." 

The  evidence  was  received,  au<l  it  was  adjudged  that  the  8th 
issue  presented  matter  for  the  Court,  and  the  question  arising 
thereon  was  reserved  by  the  Court. 

The  foregoing  case,  prepared  by  the  appellant,  was  objected  to 
on  the  part  of  counsel  for  the  appellee,  for  certain  insutHciencies 
of  statement,  which  but  for  the  fact,  that  if  supplied  as  pro- 
posed, the  result  would  not  be  changed,  in  the  view  we  take  of 
the  appeal,  would  compel  us  to  remand  the  cause,  in  order  that 
the  diiferences  be  ctmsidered  and  adjusted  by  the  Court. 

The  Court  ruled,  that  as  the  first  administrator  died  in  1877^ 
and  the  present  plaintiff  obtained  letters  de  bonis  no%  on  April 
Ist,  1879,  and  at  once  began  the  action,  there  was  no  statutory 
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bar  to  its  prosecution,  and  proceeded  at  the  plaintiff's  instance, 
aud  against  the  defendant's  objection,  to  make  an  order  of  reftf- 
ence  for  the  taking  an  account  of  the  administration  by  thealH 
Thomas  B.  Powell,  of  the  assets  received,  and  that  ought  to 
have  been  received,  in  this  State. 

From  these  ruling  the  defendant  appeals. 

I.  His  counsel  here,  move  to  dismiss  the  action,  for  that  tbe 
State  is  not,  and  should  l>e,  a  party  plaintiff  in  the  actioo,  »nd 
in  answer  thereto,  the  plaintiff  asks  leave  to  amend. 

This  objection,  assuming  its  sufficiency,  was  n<»t  taken  nnlil 
the  hearing  in  this  Court,  but  the  cause  has  proceeded  as  if  no 
such  defect  in  the  pleadings  existed,  and  the  case  is  a  pn»peronc, 
under  the  circumstances,  for  the  exercise  of  the  power  of  amend- 
ment, conferred  in  express  terra  by  The  Code,  §965,  "toameiMi 
by  making  firoper  parties  to  any  case,  when  the  Court  majdeeai 
it  necessary  and  proper  for  the  purposes  of  justice,  and  on  sodi 
terms  as  the  Court  may  prescribe." 

A  precedent,  if  any  was  needed,  may  be  found  in  the  actioB 
of  the  Supreme  Court  of  the  United  States  in  the  TremdoP<M> 
23  Wall.,  518,  where  Mr.  Justice  Strong  uses  these  wonk: 
"The  amendment,  (inserting  in  the  bill  an  averment  of  a  second 
re-issue  of  the  patent,)  deprived  the  defemlant  of  no  rights 
which  they  had  not  enjoyed  during  all  the  pn)gerss  of  the  trial. 
It  may  well  be  denominated  only  an  amendment  in  form,  because 
it  introduced  no  other  cause  of  action  than  that  which  had  beeo 
tried." 

We  should  not  allow  such  a  change,  if  the  effect  were  todestroT 
a  just  legal  ground  for  the  appeal,  which  existed  when  it  wfc 
taken,  as  an  application  for  an  amendment  introducing  a  oev 
plaintiff,  who  might,  while  the  displaced  plaintifis  appellaots 
could  not,  maintain  the  action,  as  was  refused  in  Justices  y, Sl^- 
monsy  3  Jones,  187,  approved  in  Allen  v.  Jackson^  86  N.C,321: 
nor  do  we  impose  any  terms. 

II.  We  concur  in  the  opinion  that  no  impediment  is  interpoad 
by  the  laj)so  of  time,  as  decided  in  Lctwrence  v.   Abr/frti, 90 X. 
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C,  633,  if  the  case  be  governed  by  the  present  statute,  and  if 
not,  the  remedy  on  the  bond  remained  in  force,  until  lost  under 
the  presumption  of  satisfaction. 

III.  The  appellant's  next  exception  relates  to  the  validity  of 
the  issue  «>f  letters  to  the  plaintiff. 

It  is  a  suffi<rient  answer  to  this,  to  say,  that  the  official  bond, 
and  the  liability  under  it  to  the  administrator  de  bonis  non,  con- 
sit  ute  assets,  sufficient  to  confer  jurisdiction  upon  the  Probate 
C<»urt.  ^^ Bona  tiotabilia"  embrace  this,  as  well  as  other  obliga- 
tions to  the  intestates  estate,  the  fruits  whereof  are  recoveral)le 
by  action.  If  it  were  c»therwise,  a  note  for  the  payment  of 
money,  sued  on  by  the  personal  representative,  and  found  at  the 
trial  to  have  been  paid,  or  perhaps,  if  owing,  barred  by  the  stat- 
ute of  limitations^  would  have  the  eflfect  of  divesting  the  plaintiff 
of  his  representative  right  to  bring  the  action,  and  practically 
annul  and  avoid  the  proceeding. 

Besides,  the  existence  of  a  recoverable  demand  would  have  to 
be  proved  before  administration  could  be  granted,  so  as  legally 
to  raise  and  have  the  question  of  debt  determined.  The  very 
purpose  of  the  appointment  is  to  have  the  debtor's  liability 
tested,  and  the  result  cannot  invalidate  the  appointment,  properly 
made  at  the  time. 

Further,  the  complaint  avers  a  breach  of  the  administration 
bond,  in  the  failure  to  make  any  returns,  and  these  damages  are 
recoverable  as  assetxS,  even  if  it  were  true  that  the  funds  had 
been  transferred  and  accounted  for  in  the  chancery  suit  in  Vir- 
ginia. 

IV.  The  remaining  ground  of  complaint  is  the  adjudication 
that  the  suit  in  Virginia  is  not  a  bar  to  the  action.    " 

In  this,  too,  we  think  there  is  no  error,  and  the  defence,  if 
well  founded,  is  available  on  the  taking  of  the  account,  and  is 
not  prejudiced  by  the  order  of  reference.  Undoubtedly,  if  all 
the  assets  collec^ted  in  this  State,  and  such  uncollected  assets  as  the 
administrator  Powell  is  responsible  for,  have  been  transferred  to 
the  account  taken  in  the  Court  in  Virginia,  and  the  account  set- 
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tied  in  full  with  those  to  whom  the  fund  belongs,  which  is  the 
subject  of  this  action,  it  ought  not  to  be  allowed  t^)  proceed. 
But  this  is  not  an  accepted  fact,  and  that  account  does  not  8hi»w 
an  item  professing  to  he  the  balance  of  an  account  taken  or 
stated  of  the  assets  received  under  the  grant  of  administratioD 
in  this  State.  It  consists  of  a  series  of  reports,  debits  and 
credits,  in  which,  perhaps,  may  be  included  such  of  the  former, 
as  should  have  l^een  accounted  for  in  this  State.  This  is,  bow- 
ever,  an  inquiry  to  be  made  in  executing  the  present  refereoce. 

The  rule  is  well  settled,  upon  numerous  adjudications,  that 
when  a  person  sued,  is  shown  to  be  an  accounting  party,  a  refer- 
ence follows,  as  a  matter  of  course,  unless  some  defence  is  set  ap 
to  bar  the  action,  such  as  a  release,  settlement  or  the  like.  Rail- 
road  V.  Morrison,  82  N.  C,  141 ;  Neal  v.  BeckneU^  85  N.  C, 
299,  and  cases  cited. 

An  administrator  is  required  to  render  an  inventory  of  the 
real  and  personal  estate  of  the  deceased,  soon  after  his  appoint- 
ment. The  Code  §1396;  and  within  twelve  months,  as  well  as 
annually  thei*eafter  while  any  of  the  estate  remains  under  his 
control,  to  file  an  inventory  and  aoa)unt,  with  his  vouchers  for 
payments,  to  be  examined  by  the  clerk.     §1399. 

This  ought  to  be  done,  for  revision  by  the  clerk,  acting  as  Pn>- 
bate  Judge,  l^fore  the  transfer  of  the  moneys  to  another  juris- 
diction, and  hence  the  propriety  of  taking  the  account  now. 
The  administrators  in  the  different  jurisdictions,  are  indepeodent, 
and  should  be  under  the  supevision  of  the  proper  officers  in  e»i4, 
as  far  as  assets  are  acquired  by  the  respective  grants  of  letteR. 
This  has  not  been  done  as  to  the  assets  collected  in  this  State, 
although,  as- we  have  said,  if  the  proper  distributees  have  received 
payment  in  full  of  what  has  been  collected  in  both  jurisdictitins, 
and  there  are  no  creditors,  the  present  plaintiif,  who  is  but  a 
trustee,  ought  to  l>e  restrained  from  collecting  from  a  disi*harged 
surety,  for  an  unnecessary  purf)ose.  Baker  v.  Railroadj  91  X. 
C,  308,  and  cases  referred  to. 
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We  assume  that  the  Court  ruled  against  the  re(K)rcl  as  a  bar, 
since  otherwise  there  would  have  l)een  no  order  of  reference,  yet 
the  statement  leaves  it  in  the  form  of  a  reserved  and  undecided 
question.  Its  insufficiency  as  a  full  defence  at  this  stage  of  the 
proceeding,  is  nece&sarily  determined  by  the  further  action  iu 
directing  an  account  to  be  taken.  We  have  not  overlooked  the 
misdescription  of  the  suit,  shown  in  the  record,  to  the  issue  it 
was  produced  to  support.  The  proof  does  not  correspond  with 
the  recitals  contained  in  the  8th  issue,  and  an  affirmative  response 
could  not  have  been  given.  But  as  the  essence  of  this  defence 
lies  in  the  final  decree  and  its  performance,  we  do  not  notice  the 
variance,  but  consider  the  matter  of  the  defence,  as  if  the  case 
had  been  correctly  represented  in  the  answer,  and  the  issue  formed 
upon  it. 

There  is  no  error.  This  will  be  certified  for  further  proceed- 
ings in  the  Court  below. 

No  error.  Affirmed. 


LONG  &  REID  V.  G.  W.  CLEGG,  Administrator. 

Presumption  of  Payment — How  Rebutted. 

1.  Under  the  law  as  It  was  prior  to  1868,  the  presumption  of  payment  of  a  bond, 

raised  by  the  lapse  of  ten  years  after  its  maturity,  was  an  artificial  presump- 
tion of  fact,  raised  by  the  law,  to  be  acted  on  by  the  jury,  and  was  not  created 
by  any  statute. 

2.  This  presumption  is  not  one  of  law,  but  of  fact,  and  may  be  rebutted  by  show- 

log  that  no  payment  was  in  fact  made,  or  such  other  circumstances  as  are  suf- 
ficient in  law  to  remove  the  presumption. 

3.  The  presumption  is  founded  on  the  remissness  of  the  creditor  in  suing,  and  the 

loference  that  his  reason  for  not  suing  is,  that  the  debt  has  been  paid,  and 
where  there  is  a  positive  inability  to  sue  for  a  part  of  the  ten  years,  such  part 
sbould  not  be  counted. 

4.  So,  where  a  debtor  died  after  the  bond  was  due  and  the  presumption  had  begun 

to  run,  and  no  administration  was  had  on  his  estate  for  some  years ;  It  was 
hdd,  that  the  time  during  which  there  was  no  administration  must  be  elimi- 
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naled,  and  only  the  time  during:  which  there  was  a  person  in  vu  to  sue  cooid 
be  counted  In  computing  the  ten  years. 

{MaUh4suii  V.  9mith,  2  Dev.  <b  Bat.,  287  ;  MeKinder  v.  LitUefohn,  1  Ired.,  66;  «nM 
ccue,  4  Ired.,  198  ;  Bute  v.  £uie,  2  Ired.,  87 ;  Hall  v.  Oibbs,  87  N.  C,  5 :  Inffram  t. 
SmU?i,  1  Ired.  Eq.,  97;  WoodhouM  v.  Simmons,  TO  N.  C,  30;  Quin4XT.B(m,i 
2  Hay.,  877  (380) ;  Orttbbs  v.  Clayton,  2  Hay.,  378  (375) ;  Ridl^  v.  Thorpt,  2  Hty., 
525  ;  Glenn  v.  JTim&oroupA,  5  Jones*  Eq.,  173,  cited  and  approved). 

(Additional  ceses,  cited  in  the  dissenting  opinion  :  Jones  v.  Brodie,  3  Murph.,  5SH ; 
JPbwdl  V.  BHnkley,  Busb.,  154;  Grant  v.  Burgwyn,  84  N.  C,  560). 

Ashe,  J.,  dissented  from  the  judgment  of  the  Court. 

Civil  acttion,  tried  on  appeal  from  a  Justice  of  the  Peace, 
before  Montgomei^y^  Judge,  and  a  jury,  at  Fall  Term,  1885,  of 
the  Superior  Court  of  Iredell  county. 

This  action,  begun  in  a  Justice's  Court,  and  upon  an  adverse 
judgment,  removed  by  defendant's  appeal  to  the  Superior  Court 
of  Iredell  county,  is  for  the  recovery  «)f  the  money  <lue  on  a  note 
under  seal,  executed  by  the  defendant's  intestate,  William  Max- 
well, to  the  plaintiff,  on  the  30th  day  of  January,  1868,  and  doe 
one  day  after  date. 

William  Maxwell,  the  debtor,  died  in  December,  1869,  and 
no  administration  was  granted  on  his  estate  until  Septembers, 
1882,  when  letters  issued  to  J.  A.  Watts,  and  the  present  suit 
was  instituted  in  the  next  month.  The  latter  died  ^lending  the 
action,  and  letters  de  bonis  non,  on  the  intestate  estate,  were 
granted  to  the  present  defendant. 

The  defence  relied  on,  is  the  payment  presumed  from  the  lapee 
of  time  since  the  maturity  of  the  obligation,  and  this,  the  plain- 
tiff insists,  is  I'ebutted  by  the  long  interval,  more  than  twelve 
years,  after  the  intestate's  death,  during  which  there  was  no 
administration,  and  no  one  to  sue  for  non-payment  of  the  note. 
The  Court  on  these  facts  was  of  opinion,  that  the  statutory  pre- 
sumption had  not  been  repelled,  and  so  instructed  the  jury,  who 
find  for  the  defendant,  and  from  the  judgment  renderetl  ou  the 
verdict  the  plaintiffs  appeal. 

Mr,  if,  L,  McCorUe  for  the  plaintiffs. 
Mr.  D,  M,  Furches  for  the  defendant. 
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Smith,  C.  J.,  (after  stating  the  facts).  Strictly  speaking, 
there  was,  when  this  cause  of  action  aecrned,  no  statute  limiting 
the  time  in  which  suit  must  be  brought  on  a  bond,  but  after  the 
lapse  of  ten  years,  in  the  absence  of  rebutting  evidence,  an  arti- 
ficial presumption  of  payment,  as  a  fact,  was  raised,  to  be  acted 
on  by  the  jury.  It  was  not  a  presumption  of  law,  such  as 
arises  from  an  adverse  occupancy  of  land  for  thirty  years,  of  the 
issue  of  a  grant  from  the  Staie,  which  was  not  allowed  to  be 
controverted ;  but  of  fact,  open  to  disproof,  in  showing  that  no 
payment  had  been  made,  or  such  facts,  as  in  law,  were  held  to 
be  sufficient  to  remove  the  presumption,  as  in  case  of  the  debtors 
oontiDued  insolvency  during  the  entire  period,  which  explained 
the  inaction  of  the  creditor.  His  remissness  furnished  the  source 
of  the  inference  that  the  debt  had  been  paid,  for  why  does  he 
wait,  unless  this  is  so  ?  The  inquiry  is  not  whether  the  time  in 
which  there  was  no  administration  should  be  counted,  or  left  out 
in  computing  the  ten  years,  but  whether  the  absolute  inability  of 
the  creditor  to  bring  suit,  except  for  a  period  less  than  ten  years 
of  the  entire  intervening  space,  does  not  fully  and  adequately 
account  for  the  delay,  and  repel  the  presumption  resting  solely 
on  the  creditor's  inactivity. 

"It  is  clear,"  remarks  Gaston,  J.,  "that  2i  forbearance  to 
require  payment. of  the  principal  or  interest  of  a  bond  for  twenty 
years,"  (the  time  at  common  law,  reduced  to  ten  by  the  Act  of 
1826,)  "  after  it  becomes  due,  raises  a  presumption  that  it  has 
been  paid.  But  this  presumption  may  be  raised  by  forbearance 
for  It^s  than  twenty  years,  combined  with  other  circumstances 
rendering  the  inference  of  payment  probable."  Matthews  v. 
Smith,  2  D.  &  B.,  287. 

The  same  eminent  Judge,  in  a  later  case,  uses  this  language: 
"  The  presumption  against  a  bond,  raised  from  the  lapse  of 
twenty  years,  without  demand  by  the  obligee,  or  acknowledge- 
ment of  the  obligor,  is,  in  one  sense,  a  presumption  of  law.  The 
law  attributes  to  such  lapse  of  time,  a  technical  operation,  so 
Ibat  it  is  the  duty  of  the  court,  if  no  opposing  testimony  be 
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offered,  to  advise  the  jury  to  find  the  fact  of  payment.  Bntthe 
inference  to  l)e  raised,  is  an  inference  of  fact,  liable  to  be  attacked, 
repelled  or  confirmed  by  other  testimony.  And  it  isthedutyof 
the  triers  of  the  fact,  allowing  to  this  technical  presumptioo  its 
prima  facie  forc^,  to  find  the  facts  as  it  may  appear  upon  the 
proofs."     McKinder  v.  LitUejohriy  1  Ired.,  66. 

When  the  case  was  again  ^>efore  the  Court,  Daniel,  J.,  in  the 
opinion,  thus  speaks  :  "  The  law  makes  it  the  duty  of  the  debtor 
to  seek  his  creditor  and  pay  him.  Take  the  fact  to  be  then, 
that  for  the  space  of  eighteen  months,  during  the  latter  part  of 
seven  or  eight  years,  in  the  twenty  years  from  the  time  the  bond 
became  payable,  Vaughn  did  have  at  Woodville"  (in  Missis- 
sippi, to  which  place  he  had  removed,)  "the  means  of  paymeni, 
then  the  circumstances  of  distance  between  the  debtor  aod  the 
creditor,  might,  we  think,  be  left  to  the  jury,  with  the  fact  of  a 
continuous  insolvency  during  the  residue  of  the  twenty  year?,  «5 
some  evidence  that  the  debtor  did  not  pay  the  debt  during  that 
small  space  of  time."  McKinder  v.  LiUlejohny  4  Ired.,  198. 
With  the  attention  of  the  Court  thus  called  to  the  kind  and 
nature  of  the  rebutting  evidence  required  in  neutralizing  the 
statutory  presumption,  the  very  point  now  presented  came  np  for 
consideration,  and  was  determined  in  Bute  v.  Bute,  2  Ired.,  87. 
The  late  Chief  Justice,  then  presiding  in  the  Superior  Court, 
thus  charged  the  jury :  "  Upon  the  plea  of  payment,  uuder  the 
Act  of  1826,  (Rev.  Stat.,  ch.  65,  §13,)  a  note,  situated  as  this 
was,  was  presumed  to  have  l)een  paid  after  thirteen  years,"  (the 
period  elapsing  when  the  Act  of  1826  was  passed,)  "  unless  that 
presumption  was  rebutted.  That  here,  as  to  Xeil  Bute's  estate, 
it  was  admitted  that  the  thirteen  vears  had  run  ;  but  there  was 
no  administration  upon  his  estate,  until  the  year  before  thesoit 
was  brought,  and  this  was  suffi/cient  to  repel  the  prest^aptim.^  frr 
during  all  that  time,  there  was  no  person  to  pay."  Reversing 
the  ruling  on  appeal,  the  Court,  Gaston,  J.,  delivering  the 
opinion  of  himself  and  his  very  able  associates  on  the  beodi, 
says :  "It  cannot  be  doubted,  we  think,  that  the  want  of  a  per- 
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8c»n  against  whom  to  bring  .suit,  rebtUa  the  presumption  of  pny- 
ment^  arising  froni  forbearance  to  stie,*^  Ingram  v.  Smithy  6 
Ired.  Eq.,  97  ;  Woodhouse  v.  Simmons,  73  N.  C,  30  ;  Quince  v. 
RoKs,  2  Hay.,  377,  (380) ;  Grvhs  v.  Clayton,  2  Hay.,  378,  (575) ; 
Ridley  v.  Thorpe,  2  Hay.,  525,  (343) ;  Glenn  v.  Kimhorough,  5 
Jones  Eq.,  173.  We  are  not  aware  of  any  adjudication  since, 
that  calls  in  question  the  rule  thus  sanctioned  by  these  eminent 
jurist,  and,  as  far  as  we  know,  accepted  and  acted  on  as  correct, 
and  the  reasonableness  of  which  finds  its  own  self- vindication  in 
the  jareueral  acquiescence. 

In  a  case  decided  in  Pennsylvania  in  1882,  Bentley^s  Appeal, 
99  Penn.  St.,  500,  these  naodes  of  repelling  the  presumption  are 
mentioned  : 

The  evidence  must  consist  of; 

I.  An  unconditional  and  unqualified  admission,  either  ex- 
pressed or  implied,  on  the  part  of  the  defendant,  within  twenty 
years,  of  the  justness  of  the  claim,  and  that  it  is  still  due. 

II.  A  payment  on  account  of  either  the  principal  or  interest, 
either  of  which  is  an  implied  recognition  of  the  debt. 

III.  The  situation,  condition,  or  circumstances  of  the  parties, 
such  as  the  absence  of  the  plaintiff  or  defendant  in  a  foreign 
country,  the  insolvency  or  embarrassment  of  the  plaintiff  or  of 
the  defendant." 

At  first  view,  it  may  not  seem  to  l>e  in  harmony  with  Hall  v. 
Oibbs,  87  N.  C,  5,  where  it  is  held  that  the  death  of  the  obli- 
gee, and  the  want  of  administration  for  more  than  four  years 
thereafter,  which  must  be  counted  to  make  up  the  statutory 
period,  were  insufficient  to  repel  the  presumption.  The  same 
remissness  in  not  suing  out  letters  of  administration  by  those 
entitled  to  the  personal  estate,  may  stand,  as  rebutting  evidence, 
upon  somewhat  the  same  grount  as  the  remi.s.sness  of  the  credi- 
tor in  asserting  his  demand  by  action,  and  hence  the  explanatory 
infereDce  is  drawn,  that  the  debt  has  been  discharged.  But  the 
case  is  diflei^ent  when  the  debtor  remains  the  whole  time  acces- 
sible to  process,  and  none  is  sued  out  to  enforce  his  liability. 
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The  distinction  in  the  cases  may  be  aiaintained,  upim  the  prin- 
ciple that  there  can  be  no  forbearance,  the  admitted  foiindatioo 
of  the  presumption,  when  there  is  do  one  to  forbear  or  to  in- 
dulge the  debtor,  and  no  inference  from  remissness  can  be  drawn. 
We  are  unwilling,  therefore,  to  repudiate  the  ruling  in  Buk 
V.  Buie,  supra,  so  long  rt'cognized  as  law,  and  ansettling  an 
adjudication  not  only  resting  upon  authority,  but  ajmmeiidii^ 
itself  to  our  approving  judgment.  There  is  error,  and  there 
must  be  a  venire  de  novo,  to  which  end  this  will  be  certified  to 
the  Court  below  for  further  proceedings  therein. 

Merrimon,  J.,  (concurring).  I  concur  fully  in  the  opioion 
of  the  Court  in  this  case,  as  delivered  by  the  Chief  Justice,  and 
will  say  for  myself,  that  it  seems  to  me  clear,  that  the  rule  «3 
stated  and  applied  by  him,  must,  in  the  nature  of  the  matter,  be 
the  true  one. 

The  purpose  of  the  statute  is  to  raise  the  presumption  of  fact, 
that  a  bon<l,  not  paid  within  ten  years  next  after  the  right  of 
action  upon  it  accrues,  has  been  paid.  But  this  presumption  i» 
not  conclusive — on  the  contrary,  it  may  be  rebutted  by  any  fact 
or  facts  that  tend  reasonably  to  show  that  it  has  not  been  paid. 
The  statute  is,  indeed,  one  of  re|K)He,  but  its  purpose  is  not 
to  concliidf'  the  creditor,  and  prevent  him  from  showing  the 
truth — it  simply  puts  upon  him  the  burden  of  proving  that  the 
bond  has  not  been  paid,  and  this  he  may  do  by  any  proper  evi- 
dence of  facts,  that  are  in  their  nature  sufficient  so  destroy  the 
presumption  raised  by  the  statute.  These  facts  must  be  such  » 
show  that  the  creditor,  or  party  in  interest  in  the  bond,  had  rea- 
sonable ground  for  failing  to  sue  before  the  lapse  of  ten  years. 
He  must  show  that  he  has  substantial  reason  for  failing  to  sw 
within  that  time.  In  DurUap  v.  Ball,  2  Cr.,  80,  Chief  Justice 
Marshall  said:  "The  principle  upon  which  the  presomption 
of  payment  arises  from  lapse  of  time,  is  a  reasonable  principle, 
and  may  be  rebutted  by  any  facts  which  destroy  the  reason  of 
the  rule.     In  that  case  it  was  held,  in  order  to  create  the  pre- 
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sutnption  uf  payment  of  a  boud,  twenty  years  must  have  elapseii, 
exclusive  of  the  pericxl  of  the  plaiutiffs  disability  to  sue.  Tlicy 
were  duriug  the  war  of  the  Revolutiou  alien  euemies,  and  the  time 
during  the  war,  was  not  treated  as  part  of  the  twenty  years  nec- 
essary to  raise  the  presumption. 

Id  this  case,  the  right  of  action  on  the  bond,  accrued  on  the 
first  day  of  July,  1868.  The  debtor  obligor  died  in  December, 
1869.  There  was  no  administration  of  his  estate  until  Septem- 
ber 6tli,  1882.  This  action  was  b^guu  in  about  a  month  after 
that  time. 

^ow  is  it  not  manifest,  that  the  plaintiff  could  not  sue,  or  col- 
lect his  lM)nd  at  all  during  the  time  there  was  no  administrator 
of  the  deceased  obligor?  Did  not  the  reason  of  the  rule  .of  pre- 
sumption of  payment  cease,  when  the  creditor  could  not  collect 
his  bond?  Was  not  such  inability  to  sue,  quite  as  strong,  and 
as  good  a  cause  to  tiestroy  the  presumption  of  payuH'nt,  a^  that 
of  the  continued  insolvency  of  a  debtor,  from  the  time  the  right 
of  action  accrued,  until  the  end  of  ten  years?  The  latter  cause 
has  always  been  held  to  l)e  sufficient  to  repel  the  presumption. 

It  is  said  that  the  plaintiff  might  have  sued  the  intestate  of 
the  defendant  before  his  death,  und  so  he  might,  but  he  was  not 
bound  to  do  so — no  presumption  of  payment  had  arisen  th6u, 
and  as  he  did  not  sue,  surely  he  ought  not  to  loose  his  debt, 
because  he  cotUd  not  for  ten  years  afterwards!  Such  injustice  is 
not  the  spirit  of  the  rule  of  presumtion  in  question. 

It  is  said  also,  that  in  such  cases,  when  the  time  begins  to  run, 
uothing  can  interpose  to  prevent  the  continuance  of  such  lapise. 
I  cannot  accept  this  view  as  correct.  The  very  nature  of  the 
principle  of  such  presumption  of  payment  contravenes  it.  The 
presumption  itself  implies,  that  it  may  l)e  rebutted  by  any  inter- 
posing fact,  that  destroys  its  reasonableness,  and  shows  that  it  is 
unfounded  in  truth. 

The  presumption  of  payment  arising  from  lapse  of  time,  is  in 
the  respect  mentioned,  different  from  a  statute  of  limitation.   The 
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latter  is  inflexii)le  and  unyieldiog — it  ceases  to  operate  only  in 
the  way  and  for  the  cause  prescnl)ed  by  the  statute. 

Error.  Reversed. 

Asu£,  J.,  disseuting.  I  canuot  <'oncur  in  the  opinion  of  the 
majority  of  the  Court  in  this  case.  The  note  in  question  wa* 
due  on  the  31st  day  of  January,  1868.  The  obligor  died  in  the 
month  of  December,  1869,  aud  there  was  do  adminstration  uo 
his  estate,  until  the  6th  day  of  September,  1882.  His  Homo's 
instruction  to  the  jury,  on  the  trial  below  was,  that  these  &cfc 
raised  a  presumption  that  the  l)ond  had  been  paid,  and  the  statute 
of  presumption  had  not  been  rebutted. 

The  plaintiffs  contended  that  inasmuch  as  there  was  no  one 
who  could  have  been  sned,  from  December,  1869,  until  Septen- 
ber,  1882,  when  the  administration  was  first  granted  on  tlieetxate 
of  the  obligor,  that  fact  was  sufficient  to  rebut  the  presumption 
of  payment,  and  for  the  position  he  relied  upon  the  caseof  J8w 
V.  Buie,  2  Ired.,  87.  In  that  case,  the  defendant  pleaded  the 
act  of  1 715,  and  the  presumption  of  payment.  The  note  intlai 
case  was  given  in  1818,  and  due  twelve  months  after  date.  Nal 
Buie,  one  of  the  obligors,  died  in  1823,  and  there  was  no  admio- 
istration  on  his  estate  until  1837,  and  the  Court  below  held,  that 
as  there  was  no  person  to  be  sued,  the  presumption  of  paymMt 
was  rebutted,  and  the  decision  was  sustained  by  this  Court  The 
question  of  a  presumption  of  payment  does  not  seemed  to  bi« 
been  discussed  in  this  Court,  but  the  entire  stress  of  theargo- 
meut  of  plaintiff's  counsel,  was  upon  the  effect  of  the  act  of  ni5- 
All  of  the  authorities  cited  by  Mr.  Strange,  who  argued  tbat 
axsv  for  the  defendant  in  this  Court,  had  reference  only  to  that 
statute. 

There  can  he  no  doubt  that  the  action  in  that  case  was  huwi 
by  the  aci  of  1715,  for  the  debt  was  due  when  the  debtor  died, 
and  at  the  time  of  his  death  there  was  a  creditor  who  mightbave 
sued,  and*  that  was  all  that  was  necessary  to  put  tbat  statate  io 
operation — Janes  v.  Brodie,  3  Murphey,  594 — so  that  there  wa? 
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110  Det>essity  for  deciding  the  other  question  of  the  presum|>ti(»D 
of  payment.  There  is  a  marked  disstincticm  between  the  act  of 
1826,  the  statute  of  presumption,  ami  the  act  of  1716.  The 
former  begins  to  run  when  the  action  accrues;  the  latter  from 
the  death  of  the  debtor.  The  Court,  in  Baie  v.  Buie^  Hupra, 
does  not  seem  to  have  given  particular  consideration  to  the  fact 
that  there  were  five  years  intervening  between  the  maturity  of 
the  note  and  the  death  of  the  debtor,  in  all  of  which  time  the 
debtor  might  have  been  sued.  In  fact,  the  opinion  of  the  Court 
was  almost  entirely  directed  to  the  operation  of  the  act  of  1715, 
and  only  a  passing  reference  was  made  to  the  statute  of  pre- 
sumption. If  the  debtor  had  died  before  the  note  fell  due,  and 
ten  years  had  elapsed  before  administration  on  his  estate,  there 
€80  be  no  question,  upon  the  authorities  and  the  reason  of  the 
thing,  that  the  statute  would  not  Imr,  nor  would  any  presump- 
tion arise  from  the  forbearance  to  sue,  because  there  would  have 
been  no  one  who  could  be  sued.  This,  we  think,  is  the  true  dis- 
tinction. 

If  Buie  V.  Buie,  suprOy  be  law,  we  do  not  see  how  it  is  to  be 
reconciled  with  the  subsequent  decisions  of  this  Court.  In  the 
case  of  Powell  v.  Brinkley,  Busb.  Law,  154,  Pearson,  Judge,  who 
decide  the  case  of  Buie  v.  Buicy  in  the  Court  below,  speaking 
for  the  Court,  used  this  language:  "When  one  is  absent  and 
unheard  of  for  more  than  seven  years,  theie  is  a  presumption  of 
his  death ;  but  there  is  no  presumption  as  to  the  time  of  his  death, 
for  there  is  nothing  to  refer  it  to  one  time  more  than  another. 
But  when  there  is  a  presumption  of  payment,  from  lapse  of  time, 
it  is  otherwise,  for  there  is  a  day  fixed  when  the  payment  ought 
to  have  been  made,''  and  in  support  of  the  position,  he  cited, 
Best  av  Premimption,  §§137-140;  and  in  the  more  recent  case  of 
Grant  v.  Burguyn,  84  N.  C,  560,  when  the  question  under  con- 
sideration was,  whether  the  presumption  of  payment  was  rebut- 
ted by  the  insolvency  of  the  debtor.  Judge  Ruffin,  in  delivering 
the  opinion  of  the  Court,  said  :  "The  only  true  rule  in  such  a  ease 
is,  to  require  such  a  state  of  insolvency  to  be  shown  to  have 
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existed  during  the  entire  teti  years  next  a/ier  the  maiwrity  of  ike 
debt,  as  will  prove  that  the  debtor  did  not  pay,  because  he  eovki 
not,  and  nothing  8li(»rt  of  this  will  the  law  permit  to  destroy  its 
own  inference  arising  from  the  lapse  of  time.  Besides  this,  in  a 
case  like  the  present,  the  presumption  of  payment,  unlike  tbit 
which  is  raised  of  the  death  of  a  party,  from  his  l>eing  eontinih 
ally  absent  and  unheard  of  for  seven  years,  is  by  law  referred  to 
a  period  of  time,  and  has  relation  to  the  day  on  which  the  debt 
became  due."  According  to  the  rule  laid  down  in  this  casse,  sap- 
ported  by  the  decision  in  Powell  v.  Br inkley,  supra,  if  thedel»tor 
had  been  solvent  for  nearly  two  years  after  the  maturity  of  Ae 
debt,  his  subsequent  insolvency  for  ten  years  would  not  have 
been  allowed  to  rebut  the  presumption  of  payment. 

Upon  what  principle  then,  can  a  distinction  be  made  between 
the  case  where  insolvency  is  relied  upon  to  rebut  the  presump- 
tion of  payment,  and  that,  as  in  this  case,  where  the  absence  of  i 
person  to  be  sued  is  relied  on  for  the  same  purpose?  If  in  the 
former  case,  the  entire  period  of  ten  years,  com meocing  from  ibe 
maturity  of  the  debt,  must  be  shown  to  rebut  the  presuropti<Mi, 
why,  by  anology,  must  it  not  be  I'equisite  to  be  shown,  in  order 
to  rebut  the  presumption,  that  for  ten  entire  years,  beginning 
from  the  maturity  of  the  debt,  there  was  no  one  in  exisieoce 
against  whom  an  action  could  be  brought?  The  cases  are  so 
analogous,  that  if  the  rule  will  hold  good  in  the  one  case,  it  must 
in  the  other. 

In  our  case,  the  debtor  was  alive  and  could  have  been  saed  at 
any  time  before  his  death,  which  occurred  about  twenty  months 
after  the  maturity  of  the  note.  The  presumption  of  paymeoi 
arises  within  ten  years  after  the  right  of  a/Ui^m  accrues.  Rev. 
Code,  ch.  65,  §18.  The  action  accrues  when  the  note  becoale^ 
due,  provided  there  is  a  person  to  sue  and  one  to  be  sued.  Wbcfl 
that  is  so,  this  statute  of  presumption  begins  to  run,  like  the 
statute  of  limitation,  from  the  maturity  of  the  note,  and  like 
that  statute,  no  disability  subsequently  arising,  will  arrest  its 
progress.     It  was  so  held  in  this  Court  in  Hall  v.  Oibbsj  87  N. 
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C,  4.  There  the  rreditor  had  died  after  the  maturity  of  the 
note  sued  on,  and  it  was  held,  that  as  the  statute  of  presumption 
hiid  begun  to  run  against  him  when  alive,  his  subsequent  death 
did  not  obstruct  the  running  of  the  statute.  The  principle  there 
decided  is  ap}>li('able  to  this  case,  mutatis  mutandis,  and  see  also 
Tucker  v.  Bakei\  decided  at  this  Terra. 

I  am  not  inadvertent  to  the  fact  of  the  very  eminent  abilities 
of  the  distinguished  jurists  who  made  the  decision  in  the  case  of 
Buie  V.  Buie,  and  I  would  confess  the  imputation  of  presump- 
tion in  setting  up  my  unsupported  individual  opinion  against 
that  of  a  Court  so  constituted,  l)Ut  what  I  contend  is,  that  subse- 
quent decisions  of  the  Court  are  inconsistent  with  it,  and  I  rely 
a|K)n  the  fact,  as  heretofore  stated,  that  the  case  was  made  to  turn 
mainly  upon  the  act  of  1715,  and  that  the  effect  of  the  act  of 
1826,  was  but  slightly  considered,  and  upon  the  more  recent 
opinion  of  Pearson,  C.  J.,  in  the  case  of  Powell  v.  Brinkley, 
-supra,  and  Judge  Ruffin's  opinion  in  Grant  v.  Burgnryn,  supra, 
and  the  still  more  recent  decision  of  this  Court  in  the  case  of 
Hall  v.  GibbSj  supra,  concurred  in  by  all  the  Judges  then  con- 
stituting this  Court. 


*W.  T.  JOHNSON  et  als  v.  JOSEPH  P.  PRAIRIE. 

Cojiveyance  of  Land — Held  Adversely — Statute  of  Limitations. 

1.  It  wa»  a  rule  of  the  commoi)  law,  which  is  in  force  in  this  State,  that  a  convey- 

ance of  land,  held  adversely  to  the  grantor,  was  void,  as  to  the  person  so 
holding  adverse  possession  and  those  clairaiag  under  him,  but  was  valid  and 
passes  the  title  as  to  all  the  rest  of  the  world. 

2.  This  is  altered  by  The  Code,  |5177,  to  the  extent  of  allowing  the  grantee  to  sue 

in  his  own  name,  provided  he,  or  any  grantor  or  any  other  person  through 
whom  he  may  derive  title,  might  maintain  such  action,  notwithstanding  such 
conveyance  was  void,  by  reason  of  such  actual  adverse  possession,  when  it 
was  made. 


♦Mbrrimo?!,  J.,  having  been  of  counsel  did  not  sit  on  the  hearing  of  this  case. 
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3.  A  person,  holdfni;  possession  of  land  for  himself,  in  1858.  executed  •  roorteazc 
and,  in  1859,  assierned  bis  equity  of  redemption  to  the  mortfra^ee.  bat  ccntiD- 
ued  In  possession  ;  and  the  mort^at^ee  sold  and  conveye<i  the  land,  in  1*72.  u. 
a  third  party,  who  entered  and  held  possession  until  1878,  when  this  ^oit  w 
commenced;  H^d,  Ist,  That  the  morttrairor  became  tenant  at  RufFerano^  of 
the  mort^a.8:ee,  and  his  possession  was  the  possession  of  the  morteacoraad 
his  (grantee  ;  2nd,  That,  the  defendant  and  those  under  whom  he  claims  ^1T- 
ing:  had  actual  adverse  possession,  under  known  and  visible  roele«  and  boonii 
of  the  land  in  controversy,  with  color  of  title,  the  action  would  bare  be#^n 
barred,  if  it  had  been  broujrht  by  the  plaintiff's  grantor,  or  his  helr^  42i 
therefore  this  action,  which  was  brought  by  the  heirs  of  the  eranter.  »■» 
barred. 

(Williawa  v.  Bennett,  4  Ired.,  122,  cited  and  approved). 

Civil  action  for  th^  rpcovery  «>f  land,  in  natnrp  of  ejert- 
ment,  tried  beforo  Clarlc^  Judge^  and  a  jury,  'at  Aueust  Civil 
Term,  1885,  of  Wake  Superior  Court. 

The  plain tifft  alleged  that  they  were  the  owners  in  fee  of  the 
traet  of  land  described  in  the  complaint,  as  the  heirs  of  S«nih 
Johnson,  who  died  seized  in  fee  of  the  same,  and  that  the  de- 
fendant is  in  possession  thereof,  and  wrongfully  withholds  the 
same. 

The  defendant  denied  the  title  of  Sarah  Johnson  and  the  plam- 
tiffs,  and  that  he  wronprfnlly  withheld  the  possession  from  the 
plaintiflRs,  and  as  to  the  plaintiffs  beine  the  heirs  of  Sarah  John- 
son, he  hfld  not  sufficient  knowlelg^e  or  information  upon  which 
to  form  a  belief. 

The  following  issues  were  submitted  to  the  jury: 

"I.  Are  the  plaintiffs  the  owners  in  fee  of  the  land  mentioned 
in  the  complaint? 

"IT.  What  damages  have  the  plaintiffs  sustained  by  reiieon of 
the  defendant's  occupRtion  and  use  of  said  land." 

Plaintiffs  introduced  a  deed  for  a  large  tract  of  land,  of  which 
the  land  in  controversy  forms  a  part,  from  Alfred  I^ne  to  Moses 
Mordecai,  of  date  of  March  30th,  1822,  and  followed  lh'?  Hr 
the  will  of  Moses  Mordecai,  (probated  November,  1824».  in 
which  the  Lane  lands  were  devised  to  Henrv  Mordci-ai. 

Plaintiffs  then  offered  in  evidence,  a  deed  from  Henrv  M«*- 
decai  to  Henrv  W.  Miller,  trustee  for  Mrs.  Sarah  A.  Johnson, 
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dated  December  23rd,  1855.  This  deed  convoyed  the  whole  of 
the  L«Hne  land,  inelndin^  the  land  in  (^ntroversy.  Said  deed 
is  as  follows: 

"  This  indenture,  made  and  entered  into  this  23d  day  of  Decem- 
ber, A.  D.  1865,  by  and  between  Henry  Monlecai,  of  the  county 
of  Wake,  State  of  North  Carolina,  of  the  one  part,  and  Henry 
W.  Miller,  as  trustee  of  Mrs.  Sarah  Johnson,  wife  of  Wiley  W. 
Johnson,  of  the  same  cnunty  and  State,  of  the  (»ther  part,  wit- 
nesseth:  That  the  said  Henry  Mordecai,  for  and  in  consideration 
of  $2,990,  to  him  in  hand  |>aid  by  the  said  Henry  W.  Miller,  as 
trustee  aforesaid,  the  receipt  whereof  is  hereby  acknowledged, 
hath  given,  granted,  l)argained  and  soM,  conveyed  an<l  confirmed, 
unto  the  said  Henry  W.  Miller,  trustee  as  aforesaid,  his  heirs  and 
assigns,  the  fid  lowing  tract  or  parcel  (»f  land,  situate  in  the  county 
and  State  aforesaid,  on  the  south  side  of  Crabtree  Creek,  adjoin- 
ing the  lands  of  William  Boylan,  and  others,  bounded  as  follows: 

"*  Beginning  at  a  stake,  neflr  a  hickory,  on  theTarboro  road,  J. 
J.  Rial's  corner,  thence  N<»rth  7  degrees  West,  111  poles,  to 
pointers  on  a  branch,  thence  down  the  various  courses  of  said 
branch  to  Crabtree  Creek,  thence  down  the  various  courses  of 
said  creek,  to  a  hickory  and  ash,  William  Boylan's  corner,  thence 
with  his  line.  South  66  degrees  West,  189J  poles  to  a  stake,  his 
corner,  thence  South  29  degrees,  East  lOSJ  poles  to  the  said  Tar- 
boro  road,  thence  Northwest  along  the  said  road  to  the  beginning, 
said  to  contain  409J  acres.  To  have  and  to  hold,  the  aforesaid  tract 
or  parcel  of  land,  with  all  and  singular  its  appurtenances,  to  the 
said  Henry  W.  Miller,  his  heirs  and  assigns  forever, •in  trust  to 
hold  the  same,  for  the  sole  and  separate  use  of  the  said  Sarah 
Johnson,  wife  of  the  said  Wiley  Johnson,  her  heirs  and  assigns, 
free  and  clear  from  the  claims,  debts  or  demands  of  the  said 
Wiley  W.  Johnson,  or  his  heirs,  and  in  further  trust  to  convey 
the  same,  or  any  part  thereof,  to  such  person  or  persons,  and  at 
such  times  as  she,  the  said  Sarah  A.  Johnson,  may,  by  writing, 
under  her  hand  aud  seal,  and  attested  by  two  witnesses,  direct, 
either  with  or  without  the  cousent  of  her  said  husband.     And 
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the  said  Henry  Mordecai,  doth  for  himself  aii<l  his  heirsj,  cove- 
nant and  agree  to  warrant  and  defend  the  title  of  the  said  toKt 
of*  land  to  the  said  Henry  W.  Miller,  trustee  as  aforesaid,  hi» 
heirs  and  assigns,  to  and  for  the  trusts,  uses  and  purposes  here- 
ijilyeforo  set  forth,  and  no  other.  In  witness  whereof,  the  said 
Htiiry  Mordecai  doth  hereto  set  his  hand  and  seal,  the  day  and 

year  above  written. 

Henry  Mordecai,  [Seal.] 

Signed,  sealed  and  delivered  in  presence  of  William  T.  Shaw." 
This  execution  of  this  deed  was  duly  prove<l,  and  it  was  regis- 
tered on  the  3d  day  of  April,  1878. 
The  defendant  put  in  evidence: 

1.  Request  of  Wiley  and  Sarah  A.  Johnson,  in  writing,  to 
Henry  W.  Miller,  trustee,  to  convey  to  George  Taylor  a  porti<>a 
of  the  land,  325  acres,  dated  December  25th,  1865,  duly  wit- 
nessed and  registered. 

2.  A  deed  from  H.  W.  Miller,  trustee,  to  Getirge  Taylor,  for 
the  325  acres,  Dated  December  24,  1855. 

Plaintiff  objected  to  said  deed,  because  it  was  executed  with- 
out Sarah  A.  Johnson  having  requested  the  same  to  be  dooe. 
Objection  overruled,  and  exception. 

Defendant  offered  a  deed  fn)m  H.  W.  Miller,  trastee,  and 
Sarah  A.  Johnson,  to  George  Taylor,  dated  11th  May,  1857, 
for  73  acres.  This  deed  contained  the  following  deseri(Kion, 
to-wit: 

"To  John  Taylor's  corner,  thence  along  John  Taylors  lioe 
to  the  Tarboro  road.'* 

This  deed  was  made  at  the  written  reqnstof  Wiley  and  Sarah 
A.  Johnson.  It  did  not  embrace  any  part  of  the  land  in  t-oa- 
troversy,  but  embraced  a  part  of  the  land  conveyetl  to  H.  W. 
Miller,  trustee,  by  deed  dated  Deceml)er  23,  1855.  Objertiuo 
of  plaintiff  overruled.     Exception. 

The  Defendant  then  proved  by  H.  C.  Johnson,  the  plaintiff, 
that"J(»hn  Taylor's  line"  called  for  in  said  deed,  was  the  lioe 
of  the  tract  in  controversy,  which  was  then   held   by  John  R 
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Taylor  under  a  claim  that  it  had  been  purchasel  by  him  from 
Wiley  JohnsoD  by  verbal  contract. 

Deed  of  mortgage  from  John  K,  Taylor  to  Henry  B.  Jordan, 
dated  22d  of  May,  1858,  for  the  land  in  controversy  was  then 
offered.    Plaintiff  objected.  Objection  overruled.     Exception. 

The  defendant  then  offered  an  assignment  by  John  R.  Taylor, 
dated  29th  July,  1859,  of  his  equity  of  redemption  in  said  land,  to 
H.  B.  Jordan.  Plaintiff  objected.  Objection  overruled.  Excep- 
ti<»n. 

The  defendant  then  offered  in  evidence,  a  deed  from  Henry 
B.  Jordan  to  Joseph  P.  Prairie,  dated  the  19th  day  of  Decem- 
ber, 1872. 

H.  C.  Johnson,  one  of  the  plaintiffs,  testified  in  their  behalf 
as  to  the  kinship  of  the  plaintiffs  to  Sarah  Johnson,  and  further 
testified,  that  Sarah  Johnson  died  in  1863,  and  Wiley  Johnson 
in  1864,  and  that  John  R.  Taylor  had  the  land  in  controversy 
ID  possession  from  October,  1852,  to  December,  1872;  that  he 
obtained  his  pos.session  from  Wiley  Johnson,  husband  of  Sarah 
Johnson;  that  Wiley  and  Sarah  Johnson  were  living  on  the 
land  when  Taylor  went  into  possession;  that  the  defendant  went 
into  possession  after  John  R.  Taylor  left  the  land,  and  has  held 
it  ever  since. 

The  defendant  introduced  John  R.  Taylor  as  a  \vitness,  who 
testified  thi»t  he  made  an  agreement  with  Wiley  Johnson  to  buy 
the  land  in  controversy,  by  a  verbal  contract;  that  he  was  to 
give  him  three  hundred  dollars  for  it;  that  he  paid  him  one 
hundred  and  fifty  dollars  in  cash,  and  gave  him  his  note  for  the 
balance.  That  Wiley  Johnson  and  his  wife  were  living  on 
the  land  at  the  time  he  made  the  contract  with  him  for  it; 
that  Wiley  Johnson  did  not  tell  him  the  land  was  held  by 
his  wife  under  a  contract  of  purchase,  and  he  never  heard  of 
any  such  contract  with  Mrs.  Johnson;  that  his  possession  was 
held  under  his  contract,  and  he  held  the  possession  for  himself; 
that  he  cleared  the  land,  fenced  and  cultivated  it,  and  built  a 
house  on  it. 


778  IN  THE  SUPREME  CX)URT. 


Johnson  v.  Prairie. 


The  Court  instructed  the  jury,  that  in  no  view  of  the  evidence 
in  this  case  could  the  plaintiffs  or  any  of  them  recover  in  this 
action. 

The  jury  found  the  first  issue  in  favor  of  the  defendant.  There 
was  judgment  in  his  favor,  from  which  plaintifis  appeal  to  the 
Supreme  Court. 

Mr.E.  C.  Smith,  for  the  plaintiffs. 
Mr.  D.  G.  Fowle,  for  the  defendant. 

Ashe,  J.  (after  stating  the  facts).  There  was  no  question 
raised  in  the  case,  as  to  the  title  being  out  of  the  State,  and  we 
must  therefore  consider  that  as  conceded. 

The  defendant  based  his  defence  mainly  upon  two  grounds: 
Ist.  That  neither  Sarah  Johnson,  under  whom  the  plaintiffscUim, 
nor  Henry  W.  Miller,  acquired  any  titled  to  the  laud  purported 
to  be  conveyed  to  the  latter,  by  the  deed  of  Henry  Mordecai,  of 
date  December  23rd,  1855,  an«l  the  plaintiffs  have  no  right  to 
maiutain  this  action  ;  and,  2nd.  That  if  said  deed  did  pus?  the 
title,  the  plaintiff's  right  of  action  is  barred  by  the  statute  of 
limitations. 

We  are  of  the  opinion  that  the  grounds  of  defendant's  defence 
are  well  taken,  and  are  fatal  to  the  plaintiff's  right  to  recover. 

The  land  in  controversy  was  a  small  portion  of  a  large  tract 
of  409 J  acres,  conveyed  by  Henry  Mordecai  to  Henry  W.  Miller, 
to  the  separate  use  of  Sarah  Johnson  and  her  heirs.  Ail  thai 
tract  was  couveyed  to  one  George  Taylor,  by  said  Miller,  with 
the  written  consent  of  Sarah  Johnson:  Ist.  325  acres  on  the 
25th  of  December,  1855,  and  2nd.  73  acres  on  the  11th  of  May, 
1857,  leaving  the  residue,  consisting  of  ten  or  eleven  acres,  which 
is  the  land  in  controversy,  and  was  claimed  by  John  R.  Tayl«ir, 
by  a  verbrtl  contract  made  with  Wi lev  Johnson,  some  three  veais 
before  the  date  of  the  deed  of  Mordecai  to  Miller.  And  to 
show  that  Sarah  Johnson,  after  the  execution  of  that  deed,recog^ 
nized  and  acquiesced  in  the  contract  made  between  her  hnslund 
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and  John  R.  Taylor,  in  the  deed  executed  by  H.  W.  Miller  to 
George  Taylor,  with  her  written  consent  for  the  73  acres^  in 
describing  tlie  boundaries  of  that  tract,  there  is  a  call  "to  John 
Taylor's  corner,  thence  along  John  Taylor's  line  to  the  Tarboro 
road/'.  She  no  donbt  knew  that  the  land  had  l)een  paid  for  by 
Taylor,  and  she  had  probably  received  the  benefit  of  the  price, 
and  therefore  did  not  wish  to  disturb  his  possession,  and  then 
her  heirs,  the  plaintiffs,  have  acquie*»oed  in  his  title  for  twenty 
years  after  her  death,  l>efore  bringing  this  action.  The  claim  is 
inequitable,  and  it  subserves  the  justice  of  the  case,  that  the 
defendant  is  able  to  estal)lish  a  defence  that  is  sufficient  to  defeat 
the  plaintiff's  action. 

It  is  in  evidence,  that  at  the  time  of  the  execution  of  the  deed 
from  Henry  Mordecai  to  Henry  W.  Miller,  John  R.  Taylor  was, 
and  had  l)een  for  more  than  two  years,  in  the  actual  adverse  pos- 
session of  the  land,  claiming  it  as  his  own. 

The  common  law  is  in  force  in  this  State,  and  it  is  a  general 
rule  of  that  law,  that  a  conveyance  of  land  by  a  person  against 
whom  it  was  adversely  held  at  the  time  of  making  it,  is  void, 
and  the  reason  of  the  rule,  according  to  Lord  Coke,  is  for  avoid- 
ing maintenance,  suppression  of  right  and  stiring  up  of  suits. 
Chke  cyfi  Littleton,  214,  and  Tyler  on  I^edment,  925. 

The  general  rule  <»f  the  common  law,  however,  is  t<>  be  taken 
with  the  qualification,  that  a  deed  taken  for  land,  while  another 
IS  in  the  adverse  possession,  is  void  only  in  relation  to  the  person 
so  in  |)OS6ession  and  thase  claiming  under  him.  As  to  all  the 
rest  of  the  world,  the  deed  i^  valid  and  passes  the  title.  Tyler 
on  Ejectment,  937.  But  this  qualification  does  not  affect  the  title 
of  the  defendant,  for  he  claims  under  Taylor,  the  person  in  the 
adverse  possession  when  the  deed  was  executed. 

It  was  to  avoid  this  consequence  of  a  deed  executed  while 
another  was  in  adveree  possession,  that  in  the  practice  under  the 
old  system,  it  was  common  for  the  plaintiff  to  lay  two  demises  in 
his  declaration,  the  one  in  his  own  name,  and  another  in  that  of 
the  grantor. 
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But  the  plaintifTs  contend  that  the  rigid  rule  of  the  oommon 
law  has  been  relaxed  by  the  act  of  1876,  ch.  256.  The  Code, 
§177,  which  provides,  "that  an  action  may  be  maintained  by  a 
grantee  of  real  estate  in  his  own  name,  whpnever  he,  or  anj 
grantor,  or  other  person  through  whom  he  may  claim  title,  not- 
withstanding the  grant  of  such  grantor  or  other  conveyance  be 
void  by  reason  of  the  actual  possession  of  a  person  clainaing 
under  a  title  adverse  to  that  of  such  grantor  or  other  person,  at 
the  time  of  the  delivery  of  such  grant  or  either  conveyance,^ 

But  it  is  a  general  rule,  in  reference  to  statutes,  that  they  are 
to  be  so  construed  as  to  have  a  prospective  effect,  and  will  nnt 
be  permitted  to  aifect  past  transactions,  unless  the  Legislature 
has  clearly  and  unequivocally  expressed  its  intention  to  the  ood- 
trary.  Wood  on  Limitations,  29,  and  note  L  Whether  this 
intention  is  so  unequivocally  expressed  by  the  wording  of  this 
statute,  it  is  unnecessary  to  decide.  For  conceding  that  the  art 
does  have  a  retn»spective  operation,  it  only  gives  the  right  lo  the 
grantee  to  sue  in  his  own  name,  if  the  original  grantor  might 
have  done  so,  and  this  raises  the  question,  cfiuld  the  grantor, 
Henry  Mordecai,  or  his  heirs,  c<»uld  have  maintained  this  action? 

They  certainly  could  not,  for  prior  to  the  commencement  of 
the  action,  Prairie  had  been  in  the  actual  )>os8ession  of  the  laud 
for  more  than  seven  years  with  color  of  title.  On  the  22nd  dar 
of  May,  1858,  John  R.  Taylor,  who  had  l>een  for  several  years 
in  the  actual  adverse  possession  of  the  laud,  executed  a  deed  of 
mortgage  to  Henry  B.  Jordan.  Taylor  then,  as  ra«>rtgagor,  was 
concluded  by  his  deed,  and  after  its  execution,  his  po^^se^slnn  s 
by  consent  of  the  mortgagee,  and  in  law,  the  pos-^essiofi  of  the 
mortgagee;  Williams  v.  Bennett^  4  Ired.,  122 ;  Adams'  fk)uity,p. 
114.  He  is  the  tenant  at  sufferance  of  the  mortgsigee,  and  when 
in  1859  Taylor  assigned  his  equity  of  redemption  to  H.  B.  Jordao, 
who  entered  thereafter  in  possession,  his  conveyance  of  the  equity 
of  re^lemption  could  not  have  the  effect  of  changing  their  nature. 
And  so  when  Jordan  conveyed  to  Prairie  the  same  land,  bv  deed 
bearing  date  19th  oT  December,  1872,  the  same  relation  betweeu 
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him  and  Prairie  still  subsisted.  His  possession  having  been 
oDoe  the  possession  of  Jordan,  it  must  continue,  so  long  as  he 
remains  in  ponsession,  to  be  the  possession  of  his  alienee. 

The  defendant  Prairie,  then,  and  Jordan,  under  whom  he 
claimed,  had  color  of  title  and  possession,  more  than  seven  years, 
prior  to  the  commencement  of  the  action,  claiming  it  up  to 
known  and  visible  boundaries;  for  all  the  other  portions  of 
the  land  had  been  conveyed  to  George  Taylor  by  two  deeds, 
one  of  which  called  for  a  corner  and  line  of  the  John  Taylor 
tract,  the  land  in  controversy,  and  it  would  seem  to  follow  as 
matter  of  course,  that  its  boundaries  must  be  circumscribed  by 
the  lines  of  one  or  both  of  those  tracts,  and  the  outside  line  of 
the  whole  tract  conveyed  by  Henry  Mordecai  to  Henry  W.  Mil- 
ler. 

The  possession,  under  the  color  of  title  held  by  the  defendant 
would  have  Imrred  the  action  if  brought  by  the  heirs  of  Henry 
Mordecai,  and  if  they  could  not  have  maintained  the  action,  it 
follows  that  neither  Henry  Miller's  heirs,  nor  the  heirs  of  Sarah 
Johnson  could  have  maintained  it,  for  the  statute  only  gives  them 
the  action  in  their  own  names,  provided  the  grantor  could  have 
brought  it. 

Our  opinion  is,  the  plaintiff  had  no  right  to  recover,  and  there 
is  no  error  in  the  judgment  of  the  Superior  Court,  which  is  there- 
fore affirmed. 

Nti  error.  Affirmed. 


GEO.  W.  BRITTAIN  v.  JOHN  DANIELS. 

Pleadings  and  Proof. 

1.  The  evidence  Introduced  by  the  plaintiff  must  conform  to  bis  proofs.  So 
where  in  his  complaint,  the  plaintiff  alleged  that  he  was  seized  of  certain 
lands  in  fee,  and  the  evidence  showed  that  he  was  only  entitled  to  a  life  estate, 
he  is  not  entitled  to  recover,  in  this  state  of  the  pleadings. 
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2.  Where  one  Is  in  possessioD  of  land  by  virtue  of  a  deed  conveying  a  life  esUtc, 
he  is  not  estopped  by  such  deed  from  Betting  up  a  title  in  fee  by  reason  of 
twenty  years  possession,  asi^alnst  one  who  is  a  stranger,  and  neither  ptitj 
nor  privy  to  the  grantor  in  the  deed  conveying  the  life  estate. 

8.  Where  it  appeared  that  the  lucus  in  quo  had  been  in  the  actual  possession  d 
parties  under  whom  the  plain Liif  claimed,  for  sixty  years  prior  to  1870,  bat  it 
did  not  appear  that  the  possession  was  continued  after  that  time  up  totbe 
time  when  the  action  was  brought,  It  waa  field  to  be  erroneous  for  bis  Hooo? 
to  charge  the  jury  that  the  law  presumed  a  grant  from  twenty*  years  adverK 
possession,  and  that  they  would  be  at  liberty  to  presume  the  necessar}'  eon- 
.veyances  to  the  plaintiif. 

4.  Where  tbe  defendant  used  a  spring  on  the  locm  in  quo,  and  built  a  sprinf 

house  thereon,  which  he  used  as  his  own.  It  wu  heUij  a  sufficient  possessicjo 
to  satisfy  the  allegation  of  wrongful  possession  by  the  defendant. 

5.  Where  the  plaintiif 's  deed  was  for  a  life  estate  only  in  the  locwt  i%  qm,  vith 

his  brothers  and  sisters,  some  of  whom  died  without  issue,  R  mu  heid,  tbst 
he  could  recover  the  entire  tract,  under  an  allegation  in  the  eomptaioi  tbat 
he  was  seized  in  fee ;  the  interest  which  descended  to  him  from  his  decea.^ 
brothers  and  sisters  being  sufficient  to  support  the  action. 

{Harkey  v.  Howtton,  65  N.  C,  187  ;  FalU  v.  GanH)U,  66  N.  C,  455;  HurUy  t.  Jftr- 
yan,  1  De\.  &  Bat.,  425;  Ofbom  v.  Anderson^  89  N.  C,  261;  Ovef<aA  t. 
KitchUy  89  N.  C,  884 ;  Yaucey  v.  Greenlee,  90  N.  C,  817.  cited  and  approved^ 

CiViL  ACTION,  for  the  recovery  of  laod,  tried  before  Gudgw, 
Judge,  and  a  jury,  at  August  Term,  1885,  of  the  Superior  Court 
of  Buncombe  county. 

The  facts  appear  in  the  opinion. 

There  was  a  verdict  and  judgment  for  the  plaintiff,  aiidlbe 
dafeudant  appealed. 

Messrs,  M,  E.  Carter  and  C.  A,  Moore,  {Messrs.  F,  A.  Sondley 
and  C.  M,  McLeod  were  with  them  on  the  brief,)  for  the  plain- 
tiflF. 

Mr.  J.  H.  MerrimoUy  filed  a  brief  for  the  defeudant. 

Ashe,  J.  This  action  was  constitntecl  by  rheconsoli«lationof 
two  actions  into  one.  The  first  was  begun  on  the  21st  J«>" '^^ 
October,  1881,  and  claimed  the  land  represented  on  the  plat,  by 
the  lines  A,  B,  P,  C,  D,  6,  5,  1,  0,  A,  in  the  first  paragraph  of 
the  complaint,  and  by  the  lines  A,  B,  C,  D,  E,  F,  G,  H,  I,  J. 
K,  L,  M,  N,  I,  5,  1,  0,  A,  in  the  second  paragraph. 
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The  second  actiou,  commeDced  on  the  27th  of  February,  1883, 
was  broaght  to  recover  the  land  embraced  within  the  lines,  1,  5, 

7,1. 

It  was  admitted  by  both  parties,  that  the  title  to  the  land  in 

controversy  was  out  of  the  State.     The  following  plat  will  show 

the  several  tracts  of  land  that  were  respe(;tively  claimed  by  the 

parties : 


WM.  BRITTAIN 
SOA. 


V 


BRfTTAlN 
^00  A. 


aw.miTTAiiys  jos.ellerdeed. 


P     c 


i 


Q 


The  plaintiff,  in  his  complaint,  alleged  that  he  was  the  owner 
in  fee  simple  of  the  lands  described  therein,  and  that  the  defend- 
ant wrongfully  withheld  from  him  the  possession  of  said  land. 
The  defendant  denied  that  the  plaintiff  was  the  owner  in  fee 
simple,  and  also  that  he  wrongfully  held  the  possession  of  the 
same. 
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The  plaintiff  introduced  a  deed  from  Joseph  Eller  to  himself, 
dated  the  10th  of  March,  1838,  for  all  the  land  described  in  the 
first  complaint,  represented  on  the  plat  as  "  G.  W.  Brittain's,  Joseph 
Eller  deed."  But  this  deed  conveyed  the  plaintiff  only  a  life 
estate,  and  as  his  Honor  correctly  held,  under  the  pleadings  in 
the  case,  the  plaintiff  was  not  entitled  to  recover  any  lesa 
estate  than  an  estate  in  fee  simple.  The  plaintiff  must 
make  out  his  ca^^e  secundum  aUegata.  Harkey  v.  Houstoh^ 
65  N.  C,  137;  Falls  v.  Gamble,  66  N.  C,  455,  and  Malone  an 
Real  Property  Trials,  p.  54.  We  are  of  opinion,  therefore,  that 
he  is  not  entitled  to  recover  the  land  claimed  under  the  Jose]A 
Eller  deed,  by  virtue  of  that  deed,  in  this  action.  But  his 
Honor  charged  the  jury,  that  if  the  plaintiff  had  claimed  the 
land  up  to  known  and  visible  boundaries,  and  had  actual,  ad- 
verse, and  continuous  possession  of  the  same,  for  twenty  years, 
excluding  the  time  elapsing  between  the  20th  of  May,  1866, 
and  the  1st  of  January,  1870,  title  having  been  admitted  to  be 
out  of  the  State,  such  possession  as  was  consistant  with  the  uses 
of  agriculture,  the  jury  would  be  at  liberty  to  presume  the  nec- 
essary Ci^nveyances  for  the  same  to  the  plaintiff,  and  if  the  plain- 
tiff had  such  possession,  he  would  be  entitled  to  recover.  That 
such  pos.>ession  must  be  by  actual  occupation,  and  continooos, 
and  accompanied  by  all  such  acts  of  ownership,  as  pen»ous  usa- 
ally  exercise  over  their  own  lands.  To  this  instruction  the 
defendant  excepted. 

We  find  no  error  in  this  instrt notion  as  an  abstract  pnipce-i- 
tion,  as  against  the  defendant  who  is  a  stranger;  and  as  he  is 
neither  a  party  or  privy  to  the  deed  from  Joseph  Eller  to  plain- 
tiff, theix.*  is  no  fstoppel  upon  the  plaintiff.  There  is  then,  no 
reason  why  the  plaintiff,  notwithstanding  the  deed  from  Joseph 
Eller  conveyed  to  him  only  a  life-estate,  may  not,  as  against  the 
defendant  in  this  case,  show  that  he  has,  indepeudent  of  the 
Eller  deed,  a  good  fee  simple  title  to  the  land.  This  principle 
was  decided  in  Hurley  v.  Morgan^  1  D.  &  B.,  425,  RuFFix, 
C.  J.,  there  laid  down  the  proposition  as  follows:  "  W^e  deem  it 
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entirely  iDcorrect  to  hold  that  a  party,  who,  upon  the  trial  of  a 
cause  in  which  he  asserts  a  title  to  the  thing  in  dispute,  offers  an 
argument,  that  a  particular  deed  vested  the  title  in  him,  is  pre- 
cluded, either  by  way  of  estoppel  or  presumption,  from  insisting 
that  another  deed  shown  in  evidence  or  preaumedy  did  vest  it.  It 
is  indeed  a  presumption  of  fact,  to  be  decided  by  the  jnry,  but 
it  is  deduced  upon  legal  principles,  and  may  properly  be  found, 
and  in  many  cases  ought  to  be  found,  although  the  Court  and 
jnry  may  be  satisfied  that  it  never  was  in  fact  made."  Bearing 
on  t::e  same  point  is  the  case  of  Osboime  v.  AvdersoUy  89  N.  C, 
261. 

But  his  Honor,  we  think,  failed  to  make  a  proper  application 
of  the  principle,  to  the  facts  of  the  case.  For  there  was  evi- 
dence here,  on  the  part  of  the  plaintiff,  that  he  had  been  in  pos- 
session of  that  part  of  the  land  in  controversy,  near  the  angle  at 
A,  for  forty  years  or  more,  and  the  defendant  offered  evidence 
that  Adam  Eller,  under  whom  he  claimed,  had  l)een  in  posses- 
sion of  the  same  land,  near  the  same  point,  since  sixty  years  ago, 
and  he  died  in  the  year  1868,  1869  or  1870,  leaving  the  land, 
represented  in  the  plat  by  the  lines  A,  B,  C,  D,  5,  0,  A,  under 
a  grant  to  John  Dillion,  and  from  him  to  William  Pickens,  and 
from  Pickens  to  Adam  Eller.  But  the  case  does  not  state 
whether  the  possession  of,  this  field  was  continued  after  the  death 
of  Adam  Eller,  by  any  one  claiming  under  him,  and  in  this 
respect,  the  statement  of  the  case  is  imperfect,  and  that  makes 
the  difficulty  as  to  this  tract  of  land.  If  the  possession  was 
continuous,  it  might  probably  present  the  question  of  the  oldest 
title,  and  if  it  was  not,  then  the  plaintiff*  might  have  asserted  a 
title  against  the  heirs  of  Adam  Eller,  if  he  labored  under  bo 
disability,  by  an  adverse  possession  of  seven  years  with  color  of 
title.  But  the  plaintiff*  sets  up  no  claim  of  adverse  possession 
with  color  of  title,  and  his  Honor,  while  laying  down  a  correct 
proposition  of  law  to  the  jury,  omitted  to  call  their  attention  to 
these  facts,  which  were  important  in  settling  the  rights  of  the 
parties,  and  we  are  therefore  of  the  opinion,  there  should   be 
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another  trial  in  respect  to  so  nauch  of  the  land  described  in  tbe 
complaint,  as  is  embraced  within  the  lines  A,  B,  C,  D,  6, 5,0,  A. 

Our  opinion  is,  that  the  plaiutiflT,  from  all  that  appear,  i? 
entitled  to  recover  all  the  residue  of  the  land  couveve<l  to  hiia 
by  the  deed  of  Joseph  Eller,  represented  by  the  lines6,  D,Z 
F,  G,  H,  I,  J,  K,  L,  M,  N,  O,  to  which  the  defendant  sets  up 
no  title. 

The  next  inquiry  is,  whether  the  plaintiff  is  entitled  to  reeiver 
the  fifty  acre  tract.  He  introduced  evidence  to  show  that  tb« 
defendant,  at  and  before  the  time  of  commencing  this  actioa,  osfd 
a  spring  in  the  fifty  acre  tract,  and  had  a  spring-house,  atorwar 
the  spring,  which  he  used  as  his  (»wn.  This,  we  think,  was  aif- 
ficieut  proof  of  possession,  as  held  by  the  Court  below. 

The  plaintiff  then  offered  in  evidence  a  grant  from  theStatcto 
his  father,  William  Brittain,  dated  2d  December,  1792,  fortbe 
fifty  acre  tract.  Then  a  deed  from  William  Brittain  to  plaintiJ 
and  Jane  Swain,  a  daughter  of  the  said  William  Brittain,  fortbe 
same  land,  but  this  deed  contained  no  words  of  inheritaDce,  uhI 
conveyed  only  a  life  estate,  and  then  a  deed  from  Jane  Swain  to 
plaintiff  for  the  said  land. 

The  defendant  offered  evidence  tending  to  locate  the  fifty  a^re 
tract,  as  described  in  the  plat  by  the  lines  1,  5,  6,  7,  as  the  laad 
granted  to  William  Brittain,  and  that  plaintiff  had  been  in  the 
actual  possession  of  the  same,  and  in  cultivation  of  a  part  theiwt 
for  a  great  number  of  years. 

He  also  offered  evidence  to  show  that  William  Brittain  lett 
four  sons  and  three  daughters.  Two  of  the  daughters  are*till 
living,  and  one  dead,  leaving  no  children.  The  sons  are  all  d<*l. 
except  the  plaintiff;  the  sons  who  died  left  children,  unleN^  Wil- 
liam, one  of  them,  died  without  issue. 

The  defendant  set  up  no  title  to  the  fifty  acre  tract,  but  ci«- 
tended  that  as  the  deed  from  William  Brittain  to  the  plaintiff 
and  Jane  Swain,  conveyed  to  them  only  a  life  estate,  the  plaintiff 
could  not  recover  under  pleadings  in  the  case,  because  he  alleged 
in  the  complaint,  that  he  was  the  owner  in  fee  simple  of  the 
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land  described  therein.  But  the  doctrine  laid  down  in  Hurley  y. 
Anderson,  supra,  applies  equally  to  this  branch  of  the  ease.  But 
even  if  it  did  not,  although  the  deed  from  William  Brittain  to 
the  plaintiff  and  Jane  Swain,  conveyed  only  a  life  estate,  yet 
when  William  Brittain  died,  the  reversion  in  the  laud  descended  to 
his  seven  children,  who  then  became  seized  of  the  land  in  fee  sim- 
ple, as  tenants  in  common  of  the  reversion,  after  the  plaintiff^'s  life 
estate,  and  the  plaintiff  is  entitled  to  a  life  estate  in  the  land  and 
an  included  interest  in  the  reversion  of  two-sevenths  by  his  pur- 
chase of  the  interest  of  his  sister  Jane  Swain,  and  at  least  of  an 
additional  one-sixth  of  a  seventh,  by  the  death  of  one  of  his 
sister,  and  is  the  owner  in  fee  to  this  extent,  and  as  the  defend- 
ant claims  no  title  to  this  tract,  the  plaintiff  has  the  right  to 
recover  the  entire  tract  for  his  life,  and  for  his  cotenants.  Ooercash 
V.  Kitchie,  89  N.  C,  384 ;    Yancey  v.  Oreenlee,  90  N.  C,  317. 

Our  opinion  is,  the  plaintiff*  has  shown  title  to  the  fifty  acre 
tract,  and  all  the  land  conveyed  in  the  deed  from  Joseph  Eller 
to  the  plaintiff,  except  so  much  as  is  embraced  within  the  lines 
A,  B,  C,  D,  6,  5,  0,  A,  and  therefore  there  must  be  new  trial, 
and  at  the  same  time,  the  jury  should  be  directed  to  inquire  into 
and  determine  what  damages  the  plaintiff  may  have  sustained 
by  trespasses  upon  each  tract,  as  claimed  by  him. 

Error.  Reversed  and  venire  de  novo. 


EMMA  J.  EMERY  et  al.  v.  G.  V.  HARDEE. 

Removal  of  action, 

1.  WbeD  there  is  an  order  for  the  removal  of  an  action  which  is  sufficient  on  its 

face,  It  will  be  conclusivel}'  presumed  that  the  Conrt  making  the  order,  had 
before  it  in  a  lefi^al  way,  facts  sufficient  to  warrant  the  order. 

2.  The  Court  to  which  the  action  is  removed,  can  consider  only  the  sufficiency  of 

the  order,  and  not  of  the  facts  on  which  it  is  based. 
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8'  When  it  is  stated  in  the  order,  that  the  motion  is  heard  "as  on  effidarH," 'it 
implication  is,  nothing  else  appearing,  that  all  the  parties  consented  to  a«^ 
the  facts  as  if  stated  under  oath. 

4.  It  is  within  the  power  of  counsel  to  consent  that  the  Court  miirbt  bear tsdcs 

aider  the  facts  as  if  stated  in  an  affidavit. 

5.  The  leading  purpose  of  The  Code,  $§196-197,  is  to  secure  a  fair  and  iapirtiL 

trial ;  the  affidavit  Is  required  to  make  the  facts  appear  to  the  Coail  Be  tf 
they  are  admitted,  or  agreed  on  by  the  parties,  this  is  sufficient,  sod  ft  ki.'t 
necessary  that  they  should  appear  in  the  record  or  order  of  remoTsL 

{StaU  V.  Seaboni,  4  Dev.,  805 ;  Stale  v.  Barfidd,  8  Ired.,  344 ;  Bayden  v.  IRBim. 
84  N.  C,  608;  IaOzy.  Cline,  80  N.  C,  186;  Jones  v.  CaU,  Ibid.,  1S8;  Anwfm 
V.  Arrington,  91  N.  C.,  801 ;  Turner  v.  Davidson,  90  N.  C,  2 ;  Orwt  t.  M 
Ibid.y  8 ;  Hicks  v.  Oooch,  93  N.  C,  112 ;  Wdsh  v.  Kindand,  Ibid.,  8Sl  cM 
and  approved). 

Civil  action,  heard  on  motioD  before  Avery,  /ttrf^^jatSprifii 
Term,  1884,  of  the  Su^)erior  Court  of  Northampton  couatr. 

This  actiou  was  brought  to  the  Spring  Term,  1881,  of  tie 
Superior  Court  of  Halifax  county.  At  the  Fall  Term  tkwof 
of  the  same  year,  the  Court  made  an  order  removiDg  the  actka 
to  the  Superior  Court  of  Northampton  county  for  trial,  wberrf 
the  following  is  a  copy : 

"This  cause  coming  on  to  be  heard,  on  motion  and  as  on  A- 
davit  of  plaintiffs,  it  is  ordered  that  it  be  removed  to  Xoctfc- 
ampton  county  for  trial." 

This  order  is  subscribed  by  the  Judge  granting  it,  on  the  r^t 
hand  side,  and  by  the  counsel  for  the  plaintiifs  and  for  ^ 
defendant,  on  the  left  hand  side  thereof. 

Afterwards,  at  the  Spring  Term,  .1884,  of  the  latter  Cwt, 
"the  defendant  moved  to  remand  this  case  for  trial  to  the  Sape- 
rior'  Court  of  Halifax  a)unty,  upon  the  following  grounds: 

I.  That  the  defendant  had  never  assented  to  the  removal  to 
the  county  of  Northampton. 

II.  That  the  order  of  removal  was  made  by  the  Judge  with- 
out hearing  affidavits  or  other  evidence  as  required  in  §§19**** 
197  of  The  Code  of  Civil  Procedure."     Acts  of  1879,  (*.  ^^ 

The  Court  denied  the  motion,  and  the  defendant  having 
excepted,  appealed  to  this  Court. 
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Messrs.  John  A.  Moore  and  R.  B.  Peebles,  for  the  plaintiffs. 
Messrs.  T.  N.  Hill  and  W.  C.  BoweUj  for  the  defendant. 

Merrimon,  J.,  (after  stating  the  facts).  It  is  very  clear,  that 
if  the  order  of  the  Court  directing  the  removal  of  the  action  had 
omitted  the  words  "as  on  aflBdavit,"  it  would  have  been  sufficient. 
In  that  case,  the  conclusive  presumption  would  have  been,  that 
the  Court  had  before  it,  and  considered,  facts  duly  appearing,  that 
warranted  the  order.  The  Court  to  which  the  action  is  removed, 
ought  only  to  see  that  there  is  an  order  of  removal,  sufficient  on 
its  face.  This  is  sufficient  to  j/ive  it  jurisdiction — indeed,  it  gives 
the  jurisdiction.  It  is  not  the  province  of  the  latter  Court  to 
consider  and  determine  the  sufficiency  of  the  facts  upon  which 
the  order  is  founded — that  is  the  province  of  the  Court  making 
it.  If  this  were  not  so,  the  Court  to  which  the  action  is  removed, 
might  always  review,  and  in  its  discretion,  reverse  the  action  of 
the  Court  making  the  order,  and  thus  put  and  keep  in  question 
in  what  Court  the  action  is  really  pending.  The  law  does  not 
tolerate,  much  less  authorize,  such  unseemiugly  practical  absurdity. 
State  V.  Seaborn,  4  Dev.,  306;  State  v.  Barfield,  8  Ired.,  344; 
Boyden  v.  Williams,  84  N.  C,  608. 

But  it  is  insisted,  that  it  appears  upon  the  face  of  the  order  of 
removal  in  this  case,  that  it  was  not  founded  upon  proper  facts 
appearing  by  affidavit,  and  therefore  it  is  null  and  void. 

The  fair  inference  from  the  order,  as  it  appears  in  the  record 
is,  that  the  parties  plaintiffs  and  defendant,  agreed  upon  the  facts, 
to  be  taken  as  if  they  had  been  embodied  in  an  affidavit,  upon 
which  the  motion  to  remove  the  action  was  based,  and  that  the 
Court  should  determine  their  sufficiency  to  entitle  the  plaintiffs 
to  the  order.  The  latter  recites  that,  "This  cause  coming  on  to 
be  heard,  on  motion,  and  as  on  affidavit  of  plaintiffs,"  &e.  Ob- 
viously, according  to  the  course  of  practice,  familiar  to  every  intel- 
ligent practicing  lawyer,  this  means  that  the  cause  came  on  in 
onler  for  the  hearing  of  the  motion,  and  the  facts  stated  to  sup- 
port it,  not  appearing  by  affidavit,  but  taken  as  if  so  appearing. 
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It  is  the  comtnon  practice  to  do  this  in  plain  cases,  when  thefacfe 
are  not  disputed,  with  a  view  to  convenience  and  to  save  ti dm. 
And  when  the  Court  declares  tliat  the  case  is  heard  "as  on  affida- 
vit," the  implication  is,  nothing  to  the  contrary  appearing,  thai 
all  the  parties  consented  to  accept  the  facts  as  if  stated  under  otth. 
This  is  so,  generally.  In  this  case,  that  implic*atioD  is  strengtb- 
ened  by  the  fact,  that  the  counsel  for  the  plaintiffs  aud  defenckut 
subscribed  their  names  immediately  under  the  order,  at  the  left 
side  of  it,  thus  signifying  directly  their  actual  knowledge  of  and 
assent  to  the  manner  of  hearing  the  motion,  if  not  to  the  Gpkf 
itself. 

It  is  true,  the  defendant  swears  that  he  did  not  authorize  his 
counsel  to  assent  to  the  removal.  It  does  not  appear  that  his 
counsel  did  so  assent ;  he  only  consented  that  the  Court  might  heir 
and  consider  the  facts  as  if  they  were  embodied  in  an  affidavit, 
and  it  was  within  the  scope  of  his  authority  as  counsel  to  so  consenL 
Counsel  are  not  required  to  have  special  instructions  from  their 
clients  as  to  the  conduct  of  the  action  by  them,  after  they  are 
retained.  It  would  be  practically  impossible  for  them  to  do  sa 
The  law  contemplates  that  they  shall  be  capable  and  lionest  id«», 
aud  they  are  presumed  to  be  so,  nothing  to  the  contrary  appear- 
ing, and  the  nature  of  their  duties  in  conducting  actions  before 
courts,  requires  that  they  shall  be  entrusted  with  ini{>ortant  pow- 
ei's.  Necessarily,  they  must  be  treated  as  representing  and  act- 
ing by  and  under  the  instructions  of  their  clients. 

The  complaint  of  the  defendant  of  one  of  his  (rounse!,  seems  tn  be 
ungracious,  to  say  the  least,  and,  indeed,  an  after-thought,  because, 
after  the  removal  of  the  action,  he  ratified  what  had  been  d«"»ne, 
by  allowing  the  action  to  remain  and  pniceed  in  the  coart  to 
which  it  was  removed,  fc»r  several  years  before  making  any  com- 
plaint, having  in  the  meantime  had  subpoenas  issued  by  the  clerk 
for  witnesses,  offered  an  affidavit  for  a  continuance  of  theacti»^o 
at  one  term,  and  consented  to  set  it  for  trial  at  a  term  and  on  a 
day  designated  at  another. 
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It  is  only  essential,  that  facts  sufficient  shall  exist  and  ap|>ear 
to  the  Court  to  justify  the  removal  of  an  action  in  a  case  like  the 
present  one.  If  they  are  admitted  or  if  the  parties  agree  upon 
them  as  if  stated  in  an  affidavit,  this  is  sufficient,  l)ecause  it  is  the 
sufficiency  of  the  facts  appciiring,  that  entitles  the  party  apply- 
ing to  the  order  of  removal. 

The  statute,  (The  Code,  §§196, 197,)  authorizes  the  removal  of 
civil  and  criminal  actions  in  the  Superior  and  Criminal  Courts 
to  adjacent  counties  for  trial,  when  facts  sufficient  for  such  pur- 
pose appear  by  affidavit  But  this  statute  must  receive  a  reasonable 
interpi*etaiion,  in  the  light  of  its  purpose  as  well  as  of  its  terms. 
The  leading  purpose  is,  that  there  shall  be  a  fair  and  impartial 
trial.  The  |>arties  to  the  action  are  the  parties  in  interest  and  to 
be  affected.  The  statute,  as  to  the  affidavit  required,  refers  to 
cases  where  the  tacts  are  not  admitted  by  the  opposing  party,  or 
are  not  agreed  upon  by  the  parties  to  the  action.  The  essential 
pur|)ose  of  the  affidavit  required,  is  to  make  the  facts  appear  inii 
way  designated  by  law,  notwithstanding  the  contention  and 
opposition  of  the  opposing  party.  If,  however,  the  latter  party 
admits  them — agrees  that  they  do  exist,  then  wherefore  an  affi- 
davit also?  Can  it,  in  the  nature  of  the  matter,  impart  to  them 
an  essential  legal  quality  they  could  not  have,  if  admitted  by  the 
party  interested  to  deiiy  them.  We  do  not  think  so.  An  admis- 
sion of  the  facts  is  sufficient,  and  it  is  not  necessary  that  they 
should  be  recited  in  the  record  or  order  of  removal. 

It  is  said  the  affidavit  gives  the  jurisdiction  to  the  Court  to 
which  the  action  is  removed.  This  is  a  misapprehension  of  the 
law  applicable.  It  is  the  order  of  removal  that  gives  the  juris- 
diction to  that  court,  and  as  we  have  seen,  that  order  appearing 
upon  its  fa<*e  to  be  sufficient,  is  conclusive.  Any  coutest  as  to 
the  facts  upon  which  the  order  is  based,  must  be  had  in  the 
court  where  it  is  made. 

We  are  therefore  of  opinion,  that  the  Court  properly  refused  to 
grant  the  order  praye<l  for  by  the  defendant. 
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Speaking  for  myself  and  not  for  the  Court,  I  ana  of  opinion 
that  this  appeal  ought  to  be  dismissed,  upon  the  ground  that  it 
does  not  lie  at  the  present  stage  of  the  action. 

It  is  obvious  that  the  order  appealed  from,  is  not  final  in  its 
nature  and  effect  —it  is  only  interlocutory,  and  it  does  not  have 
the  effect  to  destroy  or  seriously  impair  a  substantial  right  of  the 
defendant,  if  the  ground  of  error  assigned  shall  not  be  reviewed 
at  once  and  before  final  judgment.  He  can  have  the  benefit  of 
his  exception  specified  in  the  record,  upon  appeal  from  the  final 
judgment,  as  well  as  at  the  present  stage  of  the  action.  He  may 
be  able  to  defend  the  action  successfully  in  the  Court  where  it  is 
now.  If  so,  he  will  he  content;  if  otherwise,  and  his  exi^ption 
be  well  founded,  he  can  have  the  error  corrected  after  final  judg- 
ment, when  an  appeal  would  bring  up  all  errors  assigned  by  the 
appellant  in  the  course  of  the  action  for  correction.  This  is  the 
settled  rule  in  criminal  actions,  and  I  can  see  no  good  reason 
why  it  should  not  prevail  as  well  in  civil  actions. 

It  has  often  been  decided  that  an  appeal  does  not  lie  from  an 
interlocutory  order  or  judgment,  except  in  cases  where  a  substan- 
tial right  of  the  appellant  might  be  lost  or  seritjusly  im^mired, 
if  the  appeal  shall  be  delayed  until  final  judgment.  I  am  wholly 
unable  to  see  why  this  wholesome  and  necessary  rule  shall  not 
apply  to  such  orders  and  judgments  entered  at  any  stage  of  the 
action.  Of  course,  appeals  lie  from  all  judgments  and  onlers 
that  put  an  end  to  the  action,  no  matter  when  made.  Ltdz  v. 
Ctine,  89  N.  C,  186;  Jones  v.  Caff,  Ibid.,  188;  Arringion  v. 
Arrington,  91  N.  C,  301 ;  Torrence  v.  Davidson,  90  X.  C,  2; 
Orant  v.  Reese,  Ibid.,  3;  Hicks  v.  Gooch,  93  N.  C,  111 ;  Webh 
V.  Kinsland,  Ibid.,  281. 

There  is  no  error.  To  the  end  that  further  proceedings  may 
be  had  in  the  action  according  to  law,  let  this  opinion  I*  certi- 
fittd  to  the  Superior  Court.     It  is  so  ordered. 

Xo  error.  AflSrmed. 
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VV.  T.  JUSTICE  V.  R.  8.  LUTHER. 

Evidence — Estoppel. 

1.  An  ex  parte  survey  of  the  line  in  dispute,  in  the  absence  of  the  parties,  and  not 

ordered  bj  the  Court,  is  admissible  in  evidence,  an  tending  to  show  where  the 
line  is. 

2.  When  a  line  from  *'the  Alder  Spring  to  a  post  oak  "  has  been  tlxed  by  the  ver- 

dict of  a  jury,  rendered  in  1874,  as  the  true  line  between  the  parties,  and  the 
location  of  the  post  oak  being  known,  the  only  question  on  this  trial  was  the 
location  of  the  Alder  Spring,  as  fixed  by  the  verdict  of  1874 ;  ifeldy  that  the 
location  of  a  white  oak  called  for  in  a  grant,  issued  in  1803,  was  inadmissible, 
the  Alder  Spring  not  being  called  for  in  this  grant  nor  in  any  other  grant  or 
deed  which  was  used  in  the  trial  in  1874,  when  the  verdict  was  rendered. 

3.  The  defendant  offered  to  prove,  by  his  own  testimony,  the  contents  of  a  paper 

writing  executed  in  1859,  whereby  plaintiff  and  one  Logan  (whose  estate  de- 
fendant owned)  agreed  to  submit  the  controversy,  in  reference  to  this  line,  to 
arbitration,  and  to  show  the  loss  of  this  paper,  proved  that  it  was  deposited 
with  one  Penly  for  safe  keeping,  who,  upon  being  applied  to  for  it,  said  it  was 
lost ;  that  said  Penly  weis>  summoned  as  a  witnet^s,  but  had  changed  his  resi- 
dence to  another  State ;  Heldy  that  this  evidence  was  incompetent,  because ; 
Ist,  the  submission  to  referees  was  prior  to  the  verdict  of  1874,  and,  if  it  had 
any  effect,  it  would  be  to  control  or  affect  the  verdict  as  an  estoppel ;  2n^ 
before  secondary  evidence  is  admissible  to  prove  the  contents  of  a  writing,  its 
absence  must  be  legally  accounted  for,  and  this  is  not  done  by  showing  the 
declaration  of  the  party  with  whom  it  was  deposited,  that  it  was  lost,  or  that 
he  had  removed  his  residence  from  this  into  another  State. 

4.  The  report  of  the  action  of  such  referees  is  also  inadmissible. 

{Harper  v.  Hancock,  6  Ired.,  124;  ThreadgUl  v.  White,  11  Ired.,  591 ;  McCrackm 
V.  McCratT/y  5  Jones,  899,  cited  and  approved). 

Civil  action,  for  the  recovery  of  land,  tried  at  Spring  Term, 
1883,  of  the  Superior  Court  of  Buncombe  county,  before  Avery , 
Judge,  and  a  jury. 

There  was  a  verdict  and  judgment  for  the  plaintiff,  from  which 
the  defendant  appealed. 

The  case  is  sufficiently  stated  in  the  opinion  of  the  Court. 

Mr.  Chas.  A,  Moore,  for  the  plaintiff*. 

Messrs.  T.  F.  Davidnon  and  6*.  F,  Mordecai,  for  the  defend- 
ant. 
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Smith,  C.  J.  This  action,  begun  on  August  26th,  1874,  is 
prosecuted  for  the  recovery  of  the  possession  of  a  small  portion  of 
land,  alleged  to  l)e  wrongfully  withheld  by  the  defendant,  parcel 
of  a  tract  specifically  describe<l  in  the  complaint,  and  ooDsisting 
of  one  hundred  and  ninety-one  acres.  No  answer  seems  to  have 
been  made,  or  if  made,  it  is  lost,  and  not  found  in  the  reetird. 
After  nuraerons  continuances,  the  cause  came  on  for  trial  bef»»re  a 
jury,  at  Spring  Term,  1883,  of  Buncombe  Superior  Court,  when 
a  verdict  was  rendered,  in  which  they  "find  all  the  issues  in  favor 
of  the  plaintiff,  and  assess  his  damages  at,"  &c. 

The  plaintiff,  in  support  of  his  title,  intr<»dnced  id  evidence: — 

I.  A  grant  issued  November  24th,  1803,  to  Samuel  Harris. 

II.  A  second  grant  issued  December  4,  1804,  to  the  same. 

III.  A  deed  made  July  20th,  1805,  by  Samuel  Harris  to 
James  Patton  and  Andrew  Erwin,  for  120  acres,  calling  for  the 
first  grant,  and  purporting  to  convey  part  of  the  land  contained 
in  It. 

IV.  A  deeil  dated  December  14th,  1838,  from  James  PatttHi 
to  Wilson  Green,  for  the  land  described  in  that  next  preceding 
deed. 

V.  A  deed  from  Daniel  Green,  >hown  ti)  be  the  heir-at-law  of 
Wilson  Green,  who  had  died  intestate,  to  the  plaintiff,  bearing 
date  August  25th,  1870.  Upnn  this  slate  of  the  pn>ofs  it  was 
admitted  that  the  plaintiff -showed  2i  prima,  facie  title  to  the  land 
described  in  the  last  mentioned  deeil  to  himself. 

To  rebut  this,  the  defendant  relied  on  an  estoppel,  and  in  its 
support  produced  the  record  of  a  former  action  between  the 
plaintiff  and  himself,  with  reversed  relations,  wherein  he,  the 
defendant,  was  plaintiff,  and  the  present  plaintiflT  was  defendant, 
in  a  controversy  about  the  title  and  boundary  of  the  same  land, 
and  which  action  terminated  in  a  verdict  of  the  jury  in  these 
words:  "That  they  find  the  issues  in  favor  of  the  plaintiff,  tnd 
find  the  true  line  of  Harris's  tract.  No.  1,  to  be  from  the  AMer 
spring  to  the  post  oak,  the  beginning  corner  of  No.  2.*' 

Upon  this  verdict,  judgment  was  rendered,  and  the  piantiff, 
(the  present  defendant,)  put  in  possession  under  a  writ  issued  for 
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that  purpose.  In  executing  the  writ,  the  deputy  sheriff,  one 
Jones,  caused  the  line  to  be  run  by  one  S.  B.  Gudger,  a  surveyor, 
from  the  post  oak  to  the  Alder  spring,  as  understood  to  have 
been  intended  in  the  verdict,  at  which  running  the  present  plain- 
tiff, being  there  part  i»f  the  time,  made  no  protest.  There  was 
DO  dispute  as  to  the  position  of  the  post  oak,  as  fixing  the  north- 
east corner  of  the  second  grant  issued  to  Harris,  but  the  contro- 
versy was  as  to  the  location  of  the  Alder  spring,  between  which 
terminal  objects,  a  direct  line  formed  the  divisional  boundary 
between  the  parties.  The  Court  ruled,  that  the  only  inquiry  for 
the  jury  to  make,  was  as  to  the  location  of  this  line,  and  whether 
the  defendant's  possession  extended  over  and  south  of  it. . 

The  testimony  and  exceptions  taken  to  the  rulings  of  the  Court 
during  the  progress  of  the  trial,  which  are  before  us  on  the 
appeal,  are  in  substance  as  follows : 

I.  B.  F.  Patlon,  a  witness  for  the  plaintiff,  testified,  that  he 
ran  the  line  from  the  post  oak  to  the  spring  known  as  the  Alder 
spring,  and  that  it  passed  through  the  defendant's  enclosure, 
leaving  about  two  acres  south  of  it.  The  line  so  run  since  this 
action  was  brought,  is  north  of  tha't  lociited  by  Gudger. 

II.  W.  G.  Candler,  examined  by  the  plaintiff,  also  stated  that 
he  went  on  the  premises  with  one  Culberson,  in  the  absence  of 
both  parties,  and  after  the  suit  was  instituted,  and  ran  the  line 
from  the  post  oak,  to  what  is  known  as  the  Alder  spring,  the 
only  spring  whose  water  was  used,  and  the  locality  of  which  is 
known  as  the  Alder  spring,  and  a  part  of  the  defendant's  posses- 
sion south  of  the  line. 

This  testimony  was  received,  after  objection  that  the  witness 
was  not  appointed  by  the  Court  to  make  the  survey.  It  was 
competent  to  he  heard,  as  is  any  other  pertinent  testimony  tend- 
ing to  ascertain  where  the  line  is,  while  surveys  made  under  an 
order  of  the  Court,  have  of  course  greater  weight,  and  as  show- 
ing the  precise  contentions  of  parties,  calculate*!  and  intended 
more  t<i  elucidate,  than  can  be  a  mere  ex-pa rtef^urvey.  But  the 
latter  is  not  for  this  reason  t(»  be  excluded. 
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Andrew  McAfee,  for  the  plain tiflT,  testified  that  he  was  pres- 
ent at  the  surveys  of  both  the  preceding  witnesses,  and  that  the 
defendant  had  about  four  acres  south  of  the  lines  run,  enclosed 
and  in  cultivation  in  wheat;  that  he  "uses  water  out  of  the 
spring  that  Patton  and  Candler  ran  to,"  and  has  done  so  "for 
thirty  years;"  that  there  is  no  other  spring  in  that  vicinity,  and 
it  "is  known  as  the  Alder  Spring,"  and  that  he,  the  witness, 
conveys  the  water  a  short  distance  from  the  spring  to  a  spout. 

One  Meredith  Williams,  and  the  plaintiff,  gave  similar  evi- 
dence about  the  line  run,  and  the  defendant's  possession  Sfiuth 
of  it. 

For  the  defendant,  several  witnesses  were  examined,  the  mate- 
rial import  of  whose  testimony  is  this: 

I.  Jones,  the  deputy  who  executed  the  writ  nf  possession, 
caused  the  line  to  be  surveyed  by  Gudger,  who  was  assisted  by 
two  chain -bearers,  and  put  the  plaintiff  in  that  action  in  p<i6sesr 
sion  up  to  it.  Justice  was  present  some  of  the  time  and  objected. 
Defendant's  fence  is  on  or  near  the  line. 

II.  Samuel  Gudger,  in  making  his  survey  for  the  deputy, 
"began  at  the  spout,  and  ran  half-way  towards  the  end,  then  he 
began  at  the  post-oak,  and  ran  west  to  about  the  centre,  or  half- 
distance  of  the  entire  line.  The  two  lines  were  about  thirty-five 
feet  apart.  He  then  ran  from  the  post-oak,  allowing  one  degree 
first,  and  struck  the  spout.  The  spout  was  selected,  "  because  the 
waters  from  two  sources  converge  there."  Defendant's  fence, 
run  sometime  afterwards,  was  north  of  the  line.  When  witness 
first  knew  the  place,  no  one  used  the  water.  There  were  then 
two  springs  or  sources  of  branches.  McAfee  had  nut  then 
moved  to  the  locality.  The  spring,  bearing  his  name,  is  aboat 
four  rods  north  of  the  other,  and  between  them,  about  equally 
distant  from  each,  is  the  spout.  There  formerly  was  more 
marshy  ground  about  McAfee's  spring — there  was  no  spring 
cleaned  out.     Alders  grew  around  the  other  spring. 

Upon  cross-exam inarion,  witness  stated  that  he  nin  neither  to 
nor  from  any  spring — has  never   known  water  used  from  any 
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Other  spring  but  McAfee's,  and  these  during  late  years  have 
been  known  as  the  Alder  Springs. 

Culberson,  seventy  years  of  age  and  owning  land  in  two  railes 
of  the  place,  has  known  the  Alder  Springs  since  he  was  a  boy — 
it  went  by  that  name.  When  first  known,  there  was  no  certain 
spot  to  get  water — a  marsh  extending  twenty  or  twenty-five 
steps.  There  are  two  streams.  The  spout  is  north  of  the  cen- 
tre of  the  marsh.  The  defendant  then  proposed  to  show  where 
a  white-oak  tree  was  called  for  in  the  grant  of  1803,  and  that 
it  was  74  poles  east  of  the  Alder  Springs,  with  a  view  of  thus 
fixing  the  location  of  the  latter.  Neither  this  grant,  nor  any 
other  grantor  deed  exhibite<l  in  evidence  on  the  trial  of  the  first 
suit,  called  for  the  Alder  Springs,  nor  did  the  grant  of  1803  call 
for  the  post-oak,  or,  as  alleged,  reach  it. 

The  plaintiif  objected,  on  the  ground  that  it  was  an  effort  to 
use  the  same  testimony  as  that  before  the  jury  that  rendered  the 
former  verdict,  and  to  re-open  matters  there  settled,  and  of  which 
that  verdict  was  conclusive.  The  evidence  was  ruled  out,  and 
for  reasons  entirely  satisfactory.  The  sole  question  was,  where 
was  the  Alder  Springs,  as  intended  in  the  verdict  when  delivered 
at  Spring  Term,  1874.  To  this  issue  the  minds  of  the  jury  had 
been  directed,  by  an  early  ruling  in  the  cause/  The  verdict  and 
corresponding  judgment,  spoke  words  applicable  to  the  state  of 
things  then  existing,  and  to  the  names  which  natural  objects 
then  bore.  Where  was  the  point  designated  as  the  "  Alder 
Springs,"  from  which  the  line  was  to  run  to  the  post  oak, 
intended  by  the  jury  by  their  finding,  was  the  sole  question  now 
to  be  determined  in  giving  effect  to  the  verdict. 

The  defendant  then  offered  to  prove  by  his  own  testimony,  that 
a  paper  writing,  made  in  1869,  by  the  plaintiff*  and  Charles 
LfOgan,  to  whose  estate  he  claims  to  have  since  succeeded,  was 
entered  into,  to  submit  the  matter  now  in  controversy  to  R.  L. 
Jones,  J.  T.  Morgan  and  J.  R.  Jones;  that  it  had  been  placed 
in  the  hands  of  one  Pen  ley  for  safe  keeping,  to  whom  defendant 
had  applied  for  it,  and  who  in  answer  said  it  was  lost.     That 
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Pen  ley  had  been  summoned  as  a  witness,  but  he  had  removed 
from  the  State  to  Virginia  afterwards ;  and  that  Logan  had  also 
removed,  and  his  place  of  residence  was  not  known.  Notice  had 
also  been  served  on  the  plaintiff  to  produce  the  paper,  but  it  had 
not  been  done. 

Upon  this  preliminary  showing,  the  defendant  proposed  to 
prove  the  contents  of  the  writing  from  memory.  The  prof>osed 
evidence  was  rejected  on  objection,  for  the  two-fold  reason,  thai 
the  paper  was  not  shown  to  be  lost,  so  as  to  let  in  secoodaiy 
proof  of  its  contents,  and  it  would  be  irrelevant  if  the  original 
were  present.     This  ruling  also  meets  our  approval. 

I.  It  will  be  observed  that  this  su^ested  agreement  for  sub- 
mission to  referees,  was  before  the  institution  of  the  first  action, 
and  its  introduction  would  he  to  go  behind  the  former  verdict, 
and,  if  not  to  control,  to  affect  it  as  an  estoppel. 

II.  The  loss  of  a  paper,  traced  to  the  hands  of  a  depositary, 
cannot  be  proved  by  his  unsworn  declaration  of  the  fact.  The 
evidence  addressed  to  the  Court,  must  be  reasonably  sufficient  to 
account  for  the  absence  of  the  original,  and  this  must  be  on  oath, 
not  mere  hearsay. 

III.  Proof  of  the  residence  of  the  person  in  whose  ctisiody 
the  writing  is,  of  ought  to  be,  in  another  State,  does  not  warrant 
a  relaxation  of  the  rule,  which  requires  the  production  of  the 
original  as  the  best  evidence  of  its  own  contents.  Harper  v. 
Hancock,  6  Ired.,  124;  ThreadgiU  v.  White,  11  Ired.,  591; 
McCracken  v.  McCrary,  5  Jones,  399. 

Proof  had  been  received  from  one  of  the  referees,  Joshua 
R.  Jones,  without  objection,  that  himself  and  two  other  a9M>- 
ciates,  did  run  a  line  between  the  plaintiff  and  Logan,  when  both 
of  them  and  Penley  were  present.  The  defendants  then  offered 
their  report,  which,  on  objection,  was  ruled  out. 

The  result  is  thus  expressed. 

.  "  After  two  days'  labor  surveying  and  running  lines,  we  agreed 
as  follows:    Beginning  on  a  black  oak  sapling,  in  Peebles'  line, 
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and  runs  due  East,  passing  thenee  between  the  said  Charles 
Logan  and  said  Justice's  fields  and  premises,  in  a  few  rods  of 
Logan's  fence,  to  the  terminus  of  said  Logan's  land,  the  line  well 
tnarkeii  by  one  of  the  referees,  this  to  the  best  of  our  recollection. 

J.  R.  Jones. 
RussEi.L  L.  Jones. 
March  22,  1872.  J.  T.  Morgan." 

**  I  certify,  that  on  or  about  the  time  specified,  I  was  engaged 
and  did  survey  for  the  above  referees,  and  did  run  the  said  division 
line  between  Dr.  C.  Logan  and  W.  T.  Justice. 

David  M.  Gudgeb." 

The  evidence  of  the  fact  that  this  survey  and  running  of  lines 
was  made,  was  received,  and  as  far  as  the  plaintiff's  assent  may 
be  inferred  from  his  presence,  and  the  value  of  the  evidence  upon 
the  point  iu  controversy  was  before  the  jury  for  them  to  consider 
and  weigh.  But  as  the  carrying  into  eflTect  of  a  previous  agree- 
ment to  refer,  the  report  was  properly  ruled  out,  and  for  reasons 
already  suggested. 

But  we  do  not  perceive  what  harm  could  come  from  the  refusal 
to  admit  the  award,  or  what  relevancy  it  has  to  the  question  of 
the  proper  position  of  the  springs.  The  jury  locate  them,  and 
as  no  exceptions  are  taken  to  the  want  of  evidence  to  determine 
their  position,  nor  to  any  instructions  from  the  Judge,  there  is  no 
ground  for  disturbing  the  verdict,  and  the  judgment  must  be 
affirmed. 

No  error.  Affirmed. 
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A.  M.  RIGGSBEE  v.  THE  TOWN  OF  DURHAM. 

Constitutional  Law — Public  Schools — Taxation — Discriminatifm 

9 

between  the  Races, 

1.  A  law  which  directs  the  tax  raised  from  the  polls  and  property  of  white  pa- 
SODS  to  be  devoted  to  sustatDiog;  schools  for  white  persoDS,  aDd  that  nisei 
from  the  polls  and  propert.y  of  negroes  to  be  used  for  the  support  of  their 
schools,  is  unconstitatioDal  and  void. 

9.  The  collection  of  a  tax  will  be  restrained,  when  the  purpose  for  which  it  is  to 
be  expended  is  unconstitutional. 

8.  While  some  provisions  in  a  statute  may  be  unconstitutional  and  void,  oUisr 
may  remain  and  be  enforced,  but  the  rule  does  not  apply,  when  the  coostito- 
tional  and  unconstitutional  parts  of  the  statute  are  conducive  to  the  suae 
object,  and  the  dislocation  of  the  unconstitutional  part  would  so  affect  Us 
operation,  that  the  act  would  fail  in  an  essential  part. 

{Puett  V.  Commissiontrs^  at  this  Term  ;  Berry  v.  Hainet,  2  Car.  L.  Rep.,  479:  J^ 
Oumtu  v.  Barrififfer,  PhiL,  554 ;  Johnson  v.    Wiruloio.  63  N.  C,  553,  cited  iDi 

approved). 

Motiou  to  coDtiDue  a  restraining  order  to  the  hearing,  in  a  case 
pending  in  the  Superior  Court  of  Durham  county,  heard  before 
Ctarky  Judge,  eit  Chambers  in  Greensbon>,  on  February  19, 1886. 

At  the  session  of  1881,  the  General  Assembly  passed  an  art 
"to  establish  a  graded  school  in  the  town  of  Durham,''  chapter 
231,  the  provisions  of  which,  so  far  as  they  relate  to  the  present 
controversy,  are  in  substance  these: 

The  first  section  directs  the  submission  to  the  voters  of  the 
town,  of  the  question  whether  an  annual  tax  shall  be  levied  for 
the  support  of  a  graded  school  in  the  town,  and  prescribes  the 
mode  in  which  the  popular  will  shall  be  ascertained. 

The  second  section,  in  case  of  an  affirmative  vote,  authonKS 
the  imposition  and  collection  by  the  town  authorities,  of  a  tax 
upon  property  and  polls,  not  exceeding  one- fifth  of  one  perceot 
upon  the  value  of  the  former,  and  seventy -five  cents  upon  the 
latter,  within  the  town  and  subject  to  taxation,  the  proceeds  of 
which,  it  is  declared,  "shall  be  applied  exclusively  for  the  sup- 
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port  of  a  *  graded  public  school'  and  shall  not  be  expended  for 
any  other  purpose." 

Section  three  is  in  these  wonls:  "The  special  taxes  thus  levied 
and  cx)llected  from  the  taxable  property  and  polls  of*  white  per- 
sons, shall  be  expended  in  keeping  up  a  graded  public  school 
for  persons  of  both  sexes,  between  the  ages  of  six  and  twenty-one 
years;  and  the  sf)ecial  taxes  thus  levie<l  and  collected  from  the 
taxable  property  and  polls  of  colored  persons,  shall  be  expended 
for  the  lienefit  of  the  colored  schools  for  the  colored  children 
between  the  ages  of  six  and  twenty-one  years." 

The  other  sections  of  the  Act,  regulate  the  management  of  the 
school  and  the  administration  of  the  funds,  and  are  not  impor- 
tant in  the  present  exigency.  Nor  is  the  principle  involved, 
affected  by  the  subsequent  amendments.  Acts  1883^  chapter  377; 
Acts  1883,  Private,  chapter  106;  Acts  1885,  chapter  87,  Private, 
An  election  was  held,  and  a  favorable  vote  taken,  pursuant  to 
which  a  graded  school  was  set  up  for  the  education  of  white 
children  only,  to  support  which  the  taxes  derived  from  white 
tax-payers  were  appropriated,  while  thase  from  colored  persons 
were  distributed  among  the  colored  districts,  which  entered  within 
the  corporate  limits  of  the  town,  in  the  general  division  of  the 
county  into  se|>arate  school  districts  for  the  education  of  both 
classes  of  children.  The  county  authorities  accordingly  fixed 
QpOD  the  maximum  tax  allowed  by  the  enactment  upon  property, 
and  upon  sixty  cents  on  the  poll,  preserving  the  constitutional 
equation  between  the  two,  which  the  act  disregarded  in  imposing 
the  limitations,  and  a  tax  list  was  made  out  and  delivered  to  the 
town  tax-collector,  who  was  proceeding  to  levy  and  collect,  when 
the  present  action  was  instituted  by  the  issue  of  a  summons 
against  him  and  the  other  defendants,  on  the  13th  day  of  Feb- 
ruary of  the  present  year.  The  purpose  of  the  suit,  is  to  have  a 
perpetual  injunction  against  the  enforcement  of  the  tax,  prelimi- 
nary to  the  final  hearing  of  which,  the  plaintiffs,  upon  notice, 
applied  to  Clark,  Judge,  on  the  18th  day  of  the  same  month,  for 
an  intermediate  restraining  order  to  prevent  the  collection. 

51 
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It  was  in  evidence,  in  support  of  the  plaintiff's  motion,  that 
there  had  tieen  no  graded  school  established  in  the  town  fi»r  col- 
ored children  ;  that  the  town  contains  over  two  thousand  inhabi- 
tants; that  the  territory  embraced  in  the  corporate  limits  of 
Durham,  constitutes  parts  of  three  colored  districts,  into  whick 
the  county  is  divided,  and  the  school-houses  in  each  are  outsifc 
the  town  limits;  that  there  are  no  school -houses  therein  for  edo- 
cating  colored  children,  or  into  which  they  are  allowed  to  enter: 
and  that  the  taxes  collected  from  that  race,  are  distributed  au<iOf 
the  county  colored  districts,  enuring  as  well  to  the  benefit  of 
colored  children  therein,  who  reside  without,  as  to  those  who 
reside  within  the  town.  It  was  insisted  for  the  plaintiff,  that  the 
Act,  in  its  essential  provisions  and  purposes,  is  in  violation  of  lh€ 
Constitutions  of  the  United  States  and  of  this  State,  in  making 
unwarranted  distinctions  between  the  white  and  colored  races, 
and  that  it  is  inoperative  and  void. 

The  Court  rendered  judgment  as  follows: 

"This  cause  coming  on  to  be  heard,  upon  a  motion  bv  the 
plaintiff  for  an  injuncti(m,  notice  of  motion  having  been  dulj 
served  upon  the  defendants,  and  both  parties  being  present,  the 
complaint,  (which  is  read  as  an  affidavit,)  and  affidavit  of  plain- 
tiff, and  also  affidavit  of  defendant  being  read,  and  it  being 
agreed  by  both  parties,  that  the  statements  in  said  complaint  axKi 
affidavits  shall  be  taken  as  facts  admitted,  (and  they  are  foumla? 
facts  by  this  Court,)  and  upon  argument  of  counsel,  the  Court 
being  of  opinion: 

1.  That  there  is  no  irregularity  or  illegality  in  the  mode  of 
levying  or  collecting  the  tax  complained  of. 

2.  That  clause  3  of  the  Act,  (chapter  321,  Acts  of  188U  i? 
unconstitutional  and  void,  so  far  as  it  directs  a  discriminatkia 
between  the  races  in  the  apportionment  or  appropriatioo  of  the 
fund  raised  by  said  tax. 

3.  That  nothing  in  said  Act,  |)ermits  or  authorizes  the  appi^ 
priation  of  the  money  raised  by  said  tax,  to  the  benefit  of  the 
public  schools,  or  to  any  other  purpose  than  for  graded  schoab 
for  the  town  of  Durham. 
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It  was  ordered  by  the  Court : 

1.  That  upon  the  f»laintiff's  executing  a  bond  in  the  sum  of 
$100,  conditioned  as  required  by  law,  a  notice  shall  l)e  issued  to 
the  defendant,  by  the  Clerk  of  the  Superior  Court  of  Durham, 
that  they,  their  agents  and  attorneys,  are  enjoined  and  forbidden, 
till  the  further  order  of  the  Court,  from  appropriating  any  of  the 
proceeds  of  said  tax,  for  the  use  and  benefit  of  any  object,  other 
than  the  graded  school  of  the  town  of  Durham.  And  they  are 
further  enjoined  and  forbidden  in  apportioning  said  fund,  to 
make  any  discrimination  on  account  of  race,  or  to  apportion  it  in 
any  other  manner  than  as  provided  by  §2665  of  The  Code. 

2.  The  motion  for  injunction  against  the  levying  and  collect- 
ing of  said  tax  is  denied." 

Messrs.  W.  W,  Fullei\  John  W.  Graham  and  Thos,  Ruffin,  for 
the  plaintiffs. 

Messrs,  John  Man  wing ,  James  S.  Manning,  J,  A.  Long  and 
It,  C.  Str-vdwicky  for  the  defendant. 

Smith,  C.  J.  (after  stating  the  facts).  We  do  not  lay  any 
stress  upon  the  omission  to  designate  the  schools  to  which  the 
money  collected  from  colored  tax-payers  as  "graded,''  as  is  done 
in  directing  the  application  of  the  money  derived  from  white 
tax-payers,  but  it  is  quite  manifest  that  the  statute  means  to  fur- 
nish the  increased  educational  facilities,  resulting  from  the  local 
assessment  to  the  children  of  both  classes  resident  in  that  town, 
and  to  confine  the  benefits  to  them.  The  departure  from  this 
requirement  in  the  distribution  of  the  taxes  drawn  from  colored 
persons,  is,  in  our  opinion,  at  variance  with  the  language  and 
intent  of  the  enactment.  Moreover,  the  sanction  of  the  voters, 
on  which  its  efficacy  depended,  was  given  to  the  Act  in  the  form 
in  which  it  came  from  the  hands  of  the  law-making  power,  and 
not  as  it  was  interpreted  and  acted  on  by  those  who  are  charged 
with  the  disbursement  of  the  fund. 
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The  Judge  ruled  that  the  third  section  of  the  Act,  so  far  a?  it 
discriminates  between  the  races  in  the  apportionment  of  the  fnod, 
was  repugnant  to  the  constitution,  and  that  it  was  not  allowable 
to  use  it  for  any  other  than  graded  schools  in  Durham.  Bat  he 
declared  that  there  was  no  irregularity  or  illegality  in  the  ino<le  of 
levying  and  collecting  the  tax,  and  refused  to  is,sue  a  restraining 
order  to  this  effect.  The  ruling  as  to  the  discriminative  features 
of  the  Act,  is  fully  sustained  by  the  decision  of  this  Court  in 
Fuett  V.  Commissionei'Sy  reported  at  the  present  Terra,  and  we  do 
not  propose  to  re-enter  upon  the  discussion  of  the  same  raatier 
in  the  f)resent  opinion.  If  the  only  pur|>oses  for  which  the 
taxes  are  to  be  levied  and  used,  are  condemned  by  the  paramount 
law  of  the  Constitution,  and  they  cannot,  wh  en  oollectei,  he 
expended  as  the  statute  directs,  why  should  they  be  raised  at  all? 
The  moneys  thus  obtained,  are  but  the  means  by  which  siwue 
supposed  or  real  useful  end  is  to  be  obtained ;  and  if  the  pro- 
posed expenditure  is  forbidden",  so  must  be  the  provision  for 
raising  the  money  to  be  thus  used.  The  one  is  an  inseparable 
incident  of  the  other,  and  an  essential  and  controlling  element  in 
the  enactment.  It  matters  not  however  regular  and  free  fronr 
objection  may  be  the  prescribed  method  of  levying  the  taxes,  if, 
when  collected,  those  paid  by  one  race  are  to  l)e  separated  awl 
applied  exclusively  to  the  schools  in  which  the  children  of  that 
race  are  taught,  the  same  discrimination  in  the  dispa^ition  of  the 
fund  is  made,  as  if  the  taxes  had  l)een  raised  by  separate  and 
distinct  assessments  upon  the  races.  It  is  true,  as  was  ruled  by 
the  Judge,  the  present  assessment  is  uniform,  and  not  obnoxioos 
to  one  of  the  objections  considered  in  the  case  referred  to,  but 
the  essential  objection  remains,  that  there  is  ^^adiscrimiDatioD  in 
favor  of,  or  to  the  prejudice  of"  one  of  the  races.  Consi.  An. 
9,  §2,  which  renders  the  enforcement  of  the  tax  for  such  pur- 
poses illegal. 

The  Judge  held,  that  while  the  moneys  could  not  be  Uised  io 
the  manner  pointed  out  and  commanded  in  the  statute,  they  cooM 
nevertheless  be  collected,  acting  upon  the  proposition,  that  while 
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some  provisions  of  an  enactment  might  be  void,  others  might 
remain  and  be  enforced.  The  proposition  is  correct  to  a  limited 
extent,  as  decided  in  numerous  cases:  Berry  v.  Haines,  2  Car. 
L.  Rep.,  428;  MeCubbins  v.  ^amn^e?',  Phill.  L.,  564;  Johnson 
V.   Winslow,  63  N.  C,  552. 

But  it  is  otherwise  when  the  parts  of  the  statute  are  so  inter- 
laced and  dependent  one  on  the  other,  as  uniting  and  constitu- 
ting the  whole,  necessarily  conducive  to  one  and  the  same  object, 
so  that  the  dislocation  of  the  illegal  part  would  so  affect  its  opera- 
tion, as  that  the  act  would  fail  of  its  essential  object,  and  could 
not  be  supposed,  in  its  mutilated  form,  to  effect  the  end  intended 
by  the  enacting  power.  When  such  relations  exist  among  the 
parts,  as  that  they  make  one  consistent  whole,  and  each  material 
to  the  efficacy  of  the  statute  in  subserving  its  general  object,  it 
must  stand  as  a  unity,  or  fail  altogether. 

Judge  Cooley  states  the  proposition  to  he,  that  the  unconstitu- 
titioal  do  not  affect  the  constitutional  parts  of  a  statute,  '^  unless 
all  the  provisions  are  connected  in  the  subject  matter,  depending  on 
each  other,  operating  together  for  the  same  purpose,  or  otherwise 
so  connected  together  in  meaning,  that  it  cannot  be  presumed 
that  the  Legislature  would  have  passed  the  one  without  the 
other."  Const.  Lini.,  178,  215,  with  cases  cited  in  notes  2 
auil   3. 

Such  is  clearly  the  relation  to  each  other  of  the  several  sec- 
tions which  constitute  this  enactment.  The  money  is  raised  for 
a  .specific  object — the  maintenance  of  one  or  more  graded  schools 
within  the  limits  of  the  town — and  it  comes,  in  addition  toother 
public  burdens,  from  the  resident  tax-payers  and  taxable  |)roperty 
therein.  The  great  bulk  of  it  is  appropriated  to  a  graded  school 
for  white  children,  the  residue  to  such  a  school  for  colored  chil- 
ilren.  The  fund  is  divided  by  race  distinctions,  depending  on 
the  source  from  wliich  the  moneys  are  derived.  This,  as  the 
Judge  decides,  is  forbidden  by  the  constitution,  and  as  the  object 
in  view  cannot  be  accomplished  by  u^ing  the  funds  as  directed, 
or   for  any  other  purpose  under  the  statutory  requirements,  it 
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clearly  ought  not  to  be  taken  from  the  tax-payers  at  all,  because 
this  is  but  a  means  of  effecting  an  illegal  end.  We  do  not  advert 
to  the  actual  misappropriation  of  the  tax  from  the  colored  per- 
sons to  county  school  districts,  since  this  is  the  wrongful  act  of 
agents  employed  in  disbursing  it,  and  may  l)e  corrected  without 
impairing  the  force  of  the  enactment.  But  the  statute  itself 
directs  an  illegal  and  unauthorized  disposition  of  the  fund,  and 
and  this  the  popular  vote  approves,  and  therefore  the  restraining 
order  ought  to  have  issued  upon  the  facts  shown.  In  this  refusal 
there  is  error.  Let  this  be  certified  to  the  Court  below. 
Error.  Reversed. 


STATE  V.  WILLIAM  SNEED. 

Convicts — Power  to  Farm  Out — Escape, 

1,  The  provisions  of  The  Code,  {aJ448,  forbidding  the  birin^ir  out  of  oonricu,  unJess 

the  Court  before  which  such  prisoner  was  convicted  shall  so  authorize  is  Its 
judgment,  only  applies  to  farming  out  convict  labor  to  iudividuaJs  and  ol4^ 
porations,  and  does  not  extend  to  cases  of  convicts  employed  on  public  works, 
and  under  the  supervision  and  control  of  public  ageuts. 

2.  So  where  a  prisoner  confined  in  the  public  jail  was  used  by  the  coauty  aotbcr- 

ities  to  work  on  the  public  roads,  the  person  in  charge  of  him  was  guilty  uf 
an  escape  for  negligently  allowing  such  person  to  make  his  escape. 

{State  V.  Johusofiy  at  this  Term,  cited  and  approved  ;  StcUe  v.  Shaft,  TS  X.  C  46i, 
cited  and  distinguished). 

Indicttment  for  an  escape,  tried  before  Meares,  Judge,  and  • 
jury,  at  August  Term,  1885,  of  the  Criminal  Court  of  MsTK- 
LENBUKG  county. 

The  defendant  is  charged  with  negligently  permitting  thee«ctpe 
of  a  pri^joner,  sentenced  to  imprisonment  in  the  crounty  jail,  and 
under  his  care  and  control  as  guard.  The  jury  rendered  a  spe- 
cial verdict,  and  find  as  follows: 
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At  August  Term,  1883,  of  the  Inferior  Court  of  Mecklenburg 
county,  Samuel  Hutehesoii  was  tried  and  convicted  of  larceny^ 
and  was  sentenced  to  be  imprisoned  in  the  county  jail,  for  the 
terra  of  three  years,  at  hard  labor.  He  was  thereupon  commit- 
ted by  the  sheriff  to  the  jail,  ami  l>efore  his  sentence  was  termi- 
nated, he  was  remove* I  by  the  county  commissioners  to  a  stock- 
ade, for  the  security  of  prisoners  employed  in  working  the  public 
roads,  provided  for  that  purpose  by  the  commissioners.  The 
convict  was  placed  in  custody  of  the  superintendent  of  the 
stockade,  who  was  hired  to  oversee  prisoners  there  confined,  and 
to  supervise  the  work  cm  the  public  roads,  as  directed  by  the  oom- 
misK»ioners,  but  was  not  under  bond,  nor  a  deputy  of  the  sheriff, 
or  a  constable.  The  defendant  was  employed  by  the  superin- 
tendent, with  the  commissioners'  consent,  as  one  of  the  guards  at 
the  stockade,  to  guard  prisoners  placed  in  charge  of  the  superin- 
tendent, at  a  monthly  salary.  The  convict  had  become  what  is 
known  as  a  '*  trusty,"  and  had  been  allowed  to  [lass  in  and  out  of 
the  stockade  at  all  times,  without  hinderance. 

In  June,  1885,  the  then  acting  supei*intendent,  who  had  suc- 
ceeded the  former  appointee,  on  leaving  the  stockade  in  the 
evening,  with  defendant  in  charge,  specially  directed  the  defend- 
ant, to  let  no  one  pass  in  or  out  of  the  enclosure,  without  his 
own  permission.  On  the  defendant's  saying  such  a  course  would 
be  hsird  on  the  prisoners,  the  superintendent  replied,  that  he  must 
obey  the  order.  During  the  night,  the  convict  was  allowed  by 
the  defendant  to  pass  out  at  his  request,  and  on  his  saying  he 
would  be  back  in  a  minute,  but  did  not  return,  and  thus  made 
bis  escape. 

Upon  the  foregoing,  the  substantial  facts  found  by  the  jury, 
the  Court  was  of  opinion  that  the  defendant  was  guilty,  and  so 
adjudged,  imposing  a  fine  of  fifty  dollars.  From  this  ruling  the 
defendant  appealed. 

Attorney  General,  for  the  State. 

Jlr.  W.  P.  Bynum,  for  the  defendant. 
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Smith,  C.  J.,  (after  stating  the  facts).  The  Act  of  March  6lh, 
1867,  ch.  196,  without  the  concIudiDg  proviso  as  found  in  The 
Ci>de^  §3448,  was  in  force  when  the  case  of  the  State  v.  Shaft,  78 
N.C.,  454,  was  decided,  at  February  Term,  1878,  and  in  which 
it  is  held,  that  a  prisoner,  undergoing  a  sentence  of  inipristiD- 
nieni  in  the  c(»unty  jail  for  six  months,  for  the  offence  of  forni- 
cation and  adultery,  could  be  lawfully  farmed  out,  and  hired 
to  his  wife.  In  the  opinion,  Rodman,  J.,  makes  the  sogges- 
tion,  in  view  of  the  possible  mischief  of  a  provision,  unrestrained 
in  its  terms,  and  which  authorized  the  employment  of  convict 
labor  "for  individuals  or  corporations;"  that  the  Legislature 
might  see  fit  to  amend  the  law,  by  leaving  it  to  the  Judge  to 
say,  in  his  sentence,  whether  the  prisoner  may  l)e  hired  out  or 
not;  or  by  allowing  the  hiring,  only  when  the  prisoner  shall 
be  in  prison  for  non-payment  of  a  fine. 

The  suggestion  seems  to  have  attracted  the  attention  of  the 
General  Assembly,  and  in  the  amendatory  Act  of  March  13, 
1879,  ch.  218,  this  clause  was  added,  as  a  third  proviso:  "It 
shall  not  l^  lawful  to  farm  out  any  such  convicted  person,  who 
may  be  imprisoned  for  the  non-payment  of  a  fine,  or  as  puiil«4)- 
ment  imposed  for  the  offence  of  which  he  may  have  been  itio- 
vicied,  unless  the  Court  before  whom  the  trial  is  had,  shall  in 
its  judgment  so  authorize."     The  Code,  §2448. 

This  proviso  must  therefore,  have  been  intended,  as  ar^ied  by 
the  Attorney  General,  to  ap|)ly  and  be  confined  to  the  forming 
out  of  convict  labor  to  "  individuals  or  corporations,"  the  dan- 
ger of  abuse  of  which  power,  conferred  without  restraint,  »as 
made  manifest  in  the  case  referred  to.  It  does  not  extend  lo 
labor  employed  upon  public  works,  and  under  the  snpervi^ioo 
and  control  of  public  agents. 

The  next  two  sections  look  to  a  similar  employment  of  «*d- 
victs  in  the  penitentiary,  under  a  written  c(»ntract  with  the 
county  and  municiDal  authorities,  and  while  thev  are  lo  ''befeit 
clothed  and  quartered  while  in  such  service,"  by  the  boanl  rf 
directors  or  managers  of  the  penitentiary,  as  in  the  eiise  of  the 
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fairing  of  coDvicts  to  railroad  companies,  it  is  expressly  provided, 
that  if  any  person,  charged  in  any  way  with  the  control  or  man- 
agement of  such  convicts,  shall  n^ligently  permit  to  escape,  or 
shall  maltreat  them,  every  person  so  ofllBndiug  shall  be  guilty  of 
a  misdemeanor,"  &c.,  §3450. 

While  this  provision  primarily  applies  to  escapes  of  convicts 
committed  to  the  penitentiary,  and  employed  by  the  county  or 
municipal  authorities  in  public  works,  it  is  in  our  opinion,  but 
declaratory  of  a  principle  equally  pertinent  to  convicts  taken 
frona  the  county  prison,  and  placed  in  charge  of  guards  (»r  other 
superintending  county  or  municipal  officers.  It  is  in  each,  a 
breach  of  public  duty,  and  as  much  so  in  reference  to  the  one  as 
to  the  other  class  of  convicts,  allowed  negligently  to  make  their 
escape.  The  prisoner  was  in  the  lawful  and  immediate  custody 
of  the  defendant,  whose  duty  was  to  maintain  that  custody,  and 
he  is  amenable  to  a  criminal  prosecution  for  wilfully  allowing 
his  escape.     2  Whar.  Cr.  Law,  §2609. 

We  shall  not  repeat  what  has  l)een  said  in  State  v.  Garrett 
Johnson,  ante.,  in  considering  a  similar  accusation  against  a  guard 
for  permitting  an  escape  of  a  prisoner,  whose  gotxl  conduct  had 
raised  him  t<»  the  dignity  of  being  a  "trusty,"  as  in  the  present 
case,  and  who  had  in  like  manner  betrayed  the  confidence  reposed 
in  him,  and  forfeited  his  newly-acquired  good  name.  The  escape 
here,  was  the  result  of  the  direct  voluntary  act  of  the  defendant, 
and  in  disregard  of  the  command  of  his  superior. 

There  is  no  error.     Let  this  be  certified. 

No  error.  Affirmed. 


STATE  V.  SAMUEL  BLACK. 

Indictment — Keeping  Gaming-hovse — Appeal. 

1.  The  statute  allows  the  defendant  to  appeal  from  any  final  judgment  that  may 
be  rendered  an^ainst  him.  Tbie  right  is  not  forfeited  by  failing  to  appear  at 
the  trial  term  after  verdict  was  rendered  against  him. 
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2.  A  garaing-houae  is  a  house  or  room,  kept  by  the  owner  or  occapier  for  the  j-or- 

pose  of  inducing,  or  permitting  persons  to  resort  thither,  and  play  tbemn  x. 
games  of  cards  or  other  games  for  money  or  thing  of  value. 

3.  It  is  not  necessary  to  charge  in  express  terms  or  to  prove  that  the  gaaes 

played  were  games  of  chance. 

4.  Nor  is  it  any  defence  that  it  is  the  defendant's  dwelling-boase  or  6leef>fs? 

chamber,  if  the  facts  are  proved  which  constitute  a  ffaming-ho%tse. 

Indictment  for  keepinjj;  a  gaming-house,  tried  before  ilearu. 
Judge,  at  June  Term,  1885,  of  the  Criminal  Court  of  Mecklen- 
BURCJ  county. 

The  proof  was,  that  the  defendant  leased,  <xx;upied  ami  ron- 
trolled  two  adjoining  rooms  in  the  second  story  of  a  building, 
situated  in  the  city  of  Charlotte,  for  some  months.  That  one  of 
the  rooms  contained  two  beds,  and  the  other,  bed-r(Hmi  furnitore. 
While  these  rw^ms  were  occupied  and  controlled  by  defendaot, 
many  persons,  numbering  from  five  or  six  up  to  as  many  as  forty, 
frequently  a^^sembled  therein,  both  by  night  and  by  Hay,  for  tbf 
purpose  of  betting  money  on  games  of  cards  playe<l  therein.  The 
defendant  was  usually,  but  not  always,  present  when  these  game* 
were  played,  and,  when  present,  controlled  the  games  and  the 
rooms.  Money  was  staked  and  bet  on  several  kinds  of  games  of 
cards  on  frequent  occasions  by  the  persons  so  assembled,  bat  the 
game  most  frequently  played  was  called  poker.  The  defendant, 
when  present,  acted  as  banker  in  these  games  of  poker,  filing 
chips  at  a  certain  price,  which  the  purchasers  would  bet  at  the 
games  of  poker,  and  after  the  game  was  finished,  the  holder*  of 
these  chips  would  have  them  cashed  (in  money)  by  defendant. 

The  counsel  f<»r  defendant  asked  the  Court  to  instruct  thejon* 
as  follows: 

1 .  That  there  is  no  evidence  that  the  games  pl;iyed  were  games 
of  chance,  and  that  therefore  the  jury  cannot  convict  under  this 
bill  of  indictment. 

2.  That  if  the  jury  were  satisfied  that  the  rooms  were  rented 
and  used  for  a  sleeping  apartment  and  dwelling,  then,  notwiih- 
standing  money  was  allowecl  to  be  bet  at  cards  therein  frequently, 
the  defendant  would  not  be  guilty. 
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The  Court  refused  the  instructions  prayed,  and  counsel   for 
defendant  excepted. 

The  Court  charged  the  jury,  that  a  gaming  house  was  a  public 
nuisance  at  common  law,  and  that  a  gaming  house  was  a  house 
in  which  persons  are  induced  or  allowed  by  the  owner,  or  occu- 
pant thereof,  to  assemble  frequently  in  large  or  small  numbers, 
and  to  bet  money  on  the  result  of  games  played  therein.  That 
it  was  a  question  of  fact  to  be  decided  by  the  jury,  whether  the 
defendant  kept  suc'»  a  house.  That  if  the  jury  were  satisfied, 
beyond  a  reasonable  doubt,  that  the  defendant  hired  and  con- 
trolled the  rooms  mentioned,  and  did  induce  or  allow  persons  to 
assemble  in  numbers  from  five  or  six  to  forty,  and  to  bet  money 
on  games  of  cards  in  these  rooms,  or  to  l)uy  chips  from  him,  and 
to  bet  these  chips  frequently  on  games  of  cards,  and  to  cash  the 
chips  with  money  after  the  games  were  finished,  in  the  manner 
described  by  the  witnesses,  that  these  facts  would  constitute  a 
gaming  house,  although  one  of  the  rooms  was  also  used  for  the 
purpose  of  a  bed-room,  and  the  defendant  would  be  guilty. 

The  jury  returned  a  verdict  of  guilty.  The  defendant  was 
afterwards  called,  in  order  that  the  Solicitor  might  pray  judg- 
ment of  the  Court  against  him,  but  did  not  appear,  and  the  case 
was  continued  until  the  August  Term  of  the  Court,  and  no 
motion  wan  made  in  it.  At  the  August  Term,  1885,  of  the 
Court,  the  defendant  appeared,  and  his  counsel  moved  for  a  new 
trial,  on  the  ground  that  the  Court  had  refused  to  give  the  instruc- 
tions asked  for  by  defendant.  Motion  refused,  and  defendant's 
counsel  excepted. 

The  Court  pronounct^d  judgment  on  the  verdict,  from  which 
the  defendant  appealed. 

Attorney- General,  for  the  State. 
No  counsel  for  the  defendant. 

Merrimon,  J.  The  objection,  taken  in  this  Court  for  the 
State,  that  the  appealed  did  not  lie,  is  groundless.     The  statute. 
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giving  the  right  to  appeal,  is  broad  aud  comprehensive,  and  gave 
the  defendant  the  right  to  appeal  frona  any  final  judgment,  given 
against  him,  whenever  the  same  was  entered  in  the  course  of  the 
prosecution.  He  did  not  forfeit  his  right  of  appeal  by  failing 
to  appear  at  the  trial  Term,  after  the  verdict  of  guilty.  There 
is  no  statute,  nor  is  there  any  principle  of  law,  under  which  such 
supposed  forfeiture  could  be  incurred.  Indeed,  the  right  of 
appeal  did  not  arise  until  the  judgment  was  entered.  The  law 
permits  the  errors  assigned  by  the  defendant,  if  well  founded,  to 
be  correcte<l  by  this  Court,  notwithstanding  his  default. 

The  defendant  is  indicted  for  the  common  law  offence  of  keep- 
ing a  common  gaming  houne.  A  house  so  kept,  is  a  public  nuis- 
ance. The  natural  tendency  of  it  is  to  corrupt  and  debauch 
those  who  frequent  it.  It  gives  rise  to  cheating,  and  other  cor- 
rupt practices;  it  incites  to  idleness,  encourages  dishonest  ways 
of  gaining  property,  and  brings  t<»gether,  for  unlawful  and 
vicious  purposes,  numbers,  greater  or  smaller,  of  idle  and  evil 
disposed  persons,  who  corrupt  others,  especially  younger  persous, 
who  might  otherwise  be  honest,  industrious,  and  useful  people. 
The  essential  effect  of  a  house  kept  for  such  a  purpose,  is  detri- 
mental to  sound  morality,  and  contravenes  the  well  lieing  «»f 
swiety. 

Such  a  house  is  one  kept  for  the  purpose  of  permitting  per- 
sons to  resort  to  it,  and  gamble  therein,  for  money  or  other  val- 
uable thing.  Hence,  if  a  person  shall  keep  a  house,  a  room,  nr 
other  like  place,  for  the  purpose  of  inducing  <»r  allowing  other 
persons  to  frequent  the  same,  in  small  or  large  numbers,  to  bet 
on  the  rcvsult  of  games  played  and  engaged  in,  at  canls  or  other 
like  devices,  for  money  or  other  thing  of  value,  such  pers*in  will 
be  guilty  of  keeping  a  gaming  house.  It  is  the  keeping — using — 
the  houfc^e,  or  like  place,  for  gatning  purposes,  that  determines 
its  character.  The  manner  of  fitting  it  up,  does  not  coostitofie 
a  house  such  a  house;  but  this  might  Ihj  evidence  of  the  purp»*p< 
and  use  to  which  it  is  devoted.  The  fact  that  the  keeper  has  his 
bed,  or  takes  his  meals  in  the  room  where  the  gaming  is  done, 
does  not  necessarily  change  the  character  of  the  house.     One 
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might  turn  his  dwelling  house,  his  sleeping  chamber,  his  office 
building,  or  business  house,  into  a  gaming  house,  by  inducing  or 
allowing  persons  to  resort  thither,  from  time  to  time,  for  gaming 
purposes.  It  is  not  gambling,  per  «e,  that  constitutes  the  oiFence; 
it  is  the  keeping  of  the  house,  or  other  like  place,  for  the  purpose 
of  gaming,  and  inciting  or  allowing  persons,  few  or  many,  to 
resort  there,  from  time  to  time,  for  that  purpose;  this  makes  it 
such  a  house,  and  constitutes  it  a  public  nuisance. 

It  is  not  necessary  to  charge  in  terms  in  the  indictment,  that 
the  games  played  were  games  of  chance.  This  is  sufficiently 
inn  plied,  in  charging  that  the  defendant  kept  "a  certain  com- 
rmni  gaming  house,"  &c.,  "and  then  and  there,  unlawfully  and 
injuriously,  did  cause  and  procure,  divers  idle  and  ill-disposed 
persons,  to  frequent  and  come  together,  to  gtune,  and  play  at 
cards  for  divers  large  and  excessive  sums  of  money,  &c.,  &c.  Nor 
is  it  essential  that  the  games  should  be  played  by  using  ordinary 
ganaing  cards.  This  may  be  done  by  other  means  and  devices 
as  well. 

The  instructions  given  by  the  Court  to  the  jury,  were  fully 
warranted  by  the  evidence.  Manifestly,  there  was  evidence 
going  to  show  that  games  of  chance  were  played  in  the  house  as 
charged. 

As  to  the  second  instruction  prayed  for,  there  was  no  positive 
evidence  that  the  chambers  were  used  as  sleeping  apartments,  or 
a  dwelling  place.  The  facts,  tending  to  show  this  by  implica- 
tion, were  the  presence  of  beds  and  chamber  furniture.  But 
this  did  not,  as  we  have  seen,  change  the  character  of  the  rooms, 
if  they  were  kept  for  gaming  purposes.  The  Court  plainly  told 
the  jury,  that  in  order  to  find  the  defendant  guilty,  they  must 
find  that  the  chambers  were  kept  for  such  purposes.  1  Russ.  on 
Crimes  326;  1  Bish.  Cr.  L.,  §§1070,  1072;  Whar.  Cr.  Prec, 
736,  et  seq. 

There  is  no  error.  To  the  end  that  the  judgment  may  be 
affirmed,  let  this  opinion  be  certified  to  the  Criminal  Court, 
according  to  law.     It  is  so  ordered. 

No  error.  Affirmed. 
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STATE  V.  LAFAYETTE  GAY. 

Evidence — Handwriting —  Witness — Degrading  QuedioM. 

1.  Where  a  witness  to  prove  that  a  certaiD  letter  was  in  the  handwritlofr  of  tte 

defendant,  testified  that  he  had  often  seen  the  defendant  write,  and  knew  hi« 
handwriting^,  he  is  competent  to  express  an  opinion  as  to  whether  the  letier 
in  controversy  was  written  by  the  defendant. 

2.  In  all  cases,  questions  tending  to  disparage  or  disgrace  a  witness  may  be  sfked. 

provided  they  are  limited  to  particular  acts,  but  even  then,  when  it  is  appa- 
rent to  the  Court,  that  they  are  put  merely  for  the  purpose  of  auDOfinc  cf 
harrassing  the  witness,  the  trial  Judge  may  in  his  discretion,  refu^  to  cofflpiel 
him  to  answer,  but  such  refusal  is  a  legitimate  subject  of  commeat  before 
the  jury. 

8.  Where  a  witness  was  asked,  with  a  view  to  discredit  him,  whether  he  had  crer 
had  sexual  intercourse  with  any  woman  except  his  wife,  since  his  mania^; 
It  was  keldy  that  the  question  was  too  general  and  was  not  allowable  Id  tliii 
form,  and  that  it  was  not  error  to  refuse  to  compel  the  witness  to  answer. 

4.  Where  the  Judge  admits  evidence  to  which  exception  is  made,  and  afcc^ 

wards  excludes  it,  and  instructs  the  jury  not  to  consider  it,  the  excepti« 
to  such  evidence  will  not  be  considered  in  this  Court. 

5.  Where  his  Honor  charged  the  Jury,  that  evidence  had  been  offered  to  $fa9v 

that  a  witness  had  been  for  many  years  a  man  of  unblemished  life,  iu  tad 
been  offered  as  to  a  witness  in  the  case),  those  years,  if  the  jury  believed  lit 
evidence,  in  which  he  had  trod  the  paths  of  truth  and  probity,  should  speak 
for  him,  but  he  further  charged,  that  the  jury  were  the  sole  judge«  uf  tht 
facts,  and  they  could  believe  or  disbelieve  any  or  all  of  the  testimony;  £•■ 
hddy  not  to  be  any  expression  of  opinion,  and  free  from  error. 

6.  It  is  not  error  for  the  Judge  to  state  to  the  jury  a  proposition  which  is  aolT«^ 

sally  admitted,  and  so  it  is  not  error  for  him  to  say  to  them,  that  the  tefti- 
mouy  of  a  witness  who  proved  a  good  character,  is  entitled  to  more  wd^fat 
than  the  testimony  of  one  who  has  been  shown  to  be  of  bad  character. 

{State  V.  Bzitersofiy  2  Ired.,  84tf ;  State  y.  &arreU,  Bnsb.,  357,  cited  and  approred^ 

Indictment,  tried  before  Clark,  Judge,  and  a  jury,  at  No\'effl- 
ber  Special  Criminal  Term,  1885,  of  Wake  Superior  Court 

The  defendant  Lafayette  Gray,  and  one  Mary  Patterson,  were 
jointly  indicted  and  tried  for  the  offence  of  fornicatioo  aod 
adultery. 

One  Strickland,  a  State's  witness,  testified  that  he  bad  oo 
several  occasions  seen  the  two  defendants  lying  together  oq  the 
same  bed. 
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Other  witnesses  for  the  State,  testified  to  oireurastanees  t(*nd- 
ing  to  show  adalterous  inteniouse  between  the  two  defendants. 

For  the  defence,  the  female  defendant  was  introduced  as  a 
witness,  and  swore  that  the  State's  witness  (Strickland)  was  the 
father  of  her  child,  then  aged  about  twelve  months;  that  he, 
(Strickland,)  was  the  only  person  that  had  ever  had  sexual  inter- 
oonrse  with  her;  that  she  had  allowed  his  sexual  embrace  five 
times,  and  that  she  refused  to  permit  them  any  further,  although 
DO  quarrel  or  uukind  feeling  had  arisen  between  her  and  him. 

The  State  introduced  as  a  witness,  one  Hunter,  who  testified 
that  said  female  defendant  had  admitted  to  him,  that  the  defend- 
ant Gay  was  the  father  of  her  said  child.  The  State  then  pro- 
posed to  produce  in  evidence,  a  certain  letter  addressed  to  the 
witness  Hunter,  and  received  by  him  from  the  post  office,  which 
letter  was  dateil  at  Atlanta,  Georgia,  and  signed  "  Lassiter."  In 
this  letter,  the  writer  expressed  a  desire  to  see  the  said  female 
defendant  and  her  baby,  and  a  request  to  Hunter  to  have  them 
sent  to  him  at  Atlanta.  Preliminary  to  putting  the  letter  in 
evidence,  the  witness  was  asked  if  he  had  often  seen  Gray  write, 
and  if  he  was  therefore  acquainted  with  his  handwriting.  To 
this,  the  witness  answered,  that  he  had  oflen  seen  the  defendant 
Gay  writing  at  the  counter  in  Gay's  store — Gay  standing  on  one 
side  of  the  counter,  and  witness  on  the  other — and  that  he 
thought  from  his  having  seen  him  writing  on  such  occasions,  that 
he  knew  his  handwriting;  that  he  could  see  the  writing  plainly, 
although  he  had  not  given  the  writing  on  such  occasions  a  very 
close  examination.  The  evidence  was  objected  to  by  the  defend- 
ant Gay,  but  the  objection  was  overruled,  and  the  evidence  was 
admitted.  The  witness  then  testified  that  he  knew  nd  such  per- 
son as  the  Lassiter  named,  and  that  the  handwriting  of  the  letter, 
and  the  signature,  were  in  his  opiniou,  the  defendant  Gay's,  and 
the  letter  was  allowed  to  be  read,  and  the  defendant  Gay 
excepted. 

Preliminary  to  the  admission  of  said  letter,  J.  G.  Brown  testi- 
fied, as  an  expert,  without  objection,  on  comparison  of  the  writ- 
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ing  with  the  writing  of  said  Gay,  admitted  to  be  genuine,  that 
in  his  opinion  the  letter  was  in  the  same  handwriting. 

George  H.  Snow,  a  witness  fi»r  the  State,  testified  that  the 
character  of  the  witness  Strickland  was  excellent.  On  cn*!%- 
examination,  he  was  asked  by  the  defendant's  counsel,  if  he  bad 
seen  an  article  in  a  Charlotte  newspaper,  stating  that  the  witness 
Strickland  had  gone  to  Atlanta,  Georgia,  with  a  requisition  for 
the  arrest  of  the  defendant  Gay,  and  that  having  arrested  (iav. 
he  allowed  him  to  escape  at  Charlotte;  and  that  he,  the  witness 
Strickland,  was  the  seducer  of  a  young  girl  named  Hicks,  whom 
he  brought  back  home  from  Atlanta  with  him.  To  this,  the 
witness  answered,  that  he  had  seen  the  article,  but  did  not  believe 
a  word  of  it. 

Then  the  witness  Strickland  was  recalled,  and  testified  that  be 
was  not  the  father  of  the  child,  and  never  had  had  anv  sexnal 
intercourse  with  the  female  defendant.  He  was  asked,  on  cnjss- 
examination,  if  he  had  never  had  sexual  connection  with  any 
woman,  except  his  wife,  since  he  was  married,  which  he  declined 
to  answer,  upon  the  ground  that  it  tended  to  criminate  ami 
degrade  hinj;  and  the  Solicitor  for  the  State  objected  to  the 
question.  The  counsel  for  the  defendant,  asked  the  Court  to 
compel  the  witness  to  answer,  stating  that  the  question  \rasH>ked 
to  discredit  the  witness.  This  was  refused  by  the  Court,  and  the 
defendant  excepted.  The  witness  Strickland,  was  then  askeil  by 
the  counsel  for  the  defendant,  if  he  had  not  seduce<l  the  yonng 
girl  Hicks,  and  run  her  off  to  Georgia.  To  this  he  answered  be 
had  not,  but  that  she  hnd  been  abducted  from  his  house  and  car- 
ried there.  On  further  cross-examination,  he  was  asked  if  he 
had  not  gone  to  Atlanta,  with  a  requisition  for  defendant  Gay, 
from  the  Governor  of  this  State,  and  after  capturing  Gay, 
allowed  him  to  escape  at  Charlotte,  and  to  this  he  answered,  that 
he  had  arrested  Gay  on  the  requisition,  and  that  Gay  had 
escaped  from  him  at  Charlotte,  but  without  his  knowledge  of 
consent.  On  the  re-direct  examination,  he  was  asked  to  explain 
all  about  the  capture  of  Gay,  and  the  manner  of  bis  arrest  and 
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escape,  which  was  objecteil  to  by  the  defendant,  objection  over- 
rale<l  and  defendant  excepted.  The  witness  then  testified,  that 
he  proceeded  to  Atlanta  with  the  requisition  for  the  defendant 
Gay;  that  he  captured  him  there,  and  also  found  the  girl  Hicks 
there;  that  the  defendant  Gay  employed  counsel  on  his  being 
arrested,  and  that  the  girl  Hicks  informed  him,  (witness),  in 
Gray's  presence,  that  he.  Gay,  had  influenceil  her  to  say  to  Gay's 
lawyer,  and  agree  to  testify,  that  the  witness  had  seduced  her, 
and  to  say  further,  that  the  witness  had  made  a  conspiracy  with 
her  to  have  Gay  arrested  under  a  false  charge;  that  as  so<»n  as 
the  girl  made  this  confession  to  witness,  the  defendant  Gay 
demanded  of  her  certain  money,  which  she  then  said  to  witness, 
in  Gay's  presence,  that  Gray  had  given  her  to  swear  falsely  iigainst 
witness.     Exception  by  defendant. 

The  Court  ruled  out  all  the  evidence  elicited  bv  the  defendant 
regarding  the  newspaper  report,  and  all  the  testimony  of  Strick- 
land called  out  by  the  State  in  reply,  regarding  the  arrest  and 
escape  of  Gay  and  the  declarations  of  the  girl  Hicks,  and 
instructed  the  jury  not  to  consider  the  testimony  so  ruled  out. 

Among  other  things  in  regard  to  the  character  of  a  witness, 
the  Court  charged  the  jury,  that  it  was  a  rule  of  law,  based  upon 
ordinary  observation  in  life,  that  in  passing  upon  contradictory 
statements,  men  could  take  into  consideration  the  character  of  the 
|)arties  making  such  statements;  that  when  testimony  had  been 
offered  to  show  that  a  witne«^s  had  been  for  many  years  a  man  of 
anblemished  life,  as  had  been  offered  as  to  the  witness  Strick- 
land, those  years,  (if  the  jury  believed  the  evidence),  in  which  he 
had  trod  the  paths  of  truth  and  probity,  should  speak  for  him; 
and  if  the  jury  believed  that  the  character  of  the  witness  was 
bad,  they  were  entitled  also,  to  consider  that;  but  notwithstand- 
ing that,  the  jury  are  the  sole  judges  of  the  facts,  and  could 
believe  the  whole,  or  a  part  of  any  witness'  evidence,  or  reject  it 
altogether,  according  to  the  CK)uvictions  made  upon  their  minds 
of  the  truth  of  his  statements.  The  defendant  excepted  to  this 
part  of  the  charge,  upon  the  ground  that  it  was  an  intimation  by 
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the  Court  upou  the  weight  of  the  evideuce  of  the  witness  Strick- 
land. 

There  was  a  veHict  of  guilty,  and  judgment,  from  which  the 
defendant  Gay  alone  appealed. 

Attorney-  General  for  the  State. 

Mr,  Thos,  M,  Argo  for  the  defeiHJant. 

Ashe,  J.,  (after  stating  the  facts).  The  first  exception  taken 
by  the  defendant,  was  to  the  adruis.<4ion  by  the  Court  of  the  testi- 
mony of  Hunter,  as  to  the  genuineness  of  the  handwriting  of  the 
defendant  Gay. 

We  think  the  testimony  of  the  witness  Hunter,  came  nptothe 
requirements  of  the  law  in  such  cases.  He  testified  that  he  had 
frequently  seen  him  writing,  and  that  he  knew  his  handwriting, 
and  it  was  his  opinion  that  the  letter  offered  in  evidence  was  in 
the  handwriting  of  the  defendant  Gay. 

The  next  exception,  was  to  the  refusal  of  the  Court  to  compel 
the  witness  Strickland  to  answer  the  question  propounded  to  him 
on  cross-examination  by  the  defendant,  "if  he  had  never  had 
sexual  intercourse  with  any  woman,  except  his  wife,  since  he  was 
married."  The  character  of  the  witness  had  been  proved  to  be 
excellent,  and  when  this  questif)n  was  pro(K)unded,  he  refused  to 
answer,  on  the  ground  that  it  tended  to  criminate  and  d^nKX 
him.  The  questitm  was  put,  as  stated  by  defendaDt's  counseKtc 
discredit  the  witness.  The  Court  refused  to  compel  the  witness 
to  answer. 

On  this  question,  there  has  been  a  very  great  diversity  of  opin- 
ion, both  in  the  Courts  and  among  text  writers.  In  this  State, 
while  it  has  l)een  held  that  a  question  may  be  asked  a  witness 
whicf)  tends  to  degrade  him  or  bring  him  into  disgrace,  it  has 
not  been  directly  decided  that  he  shall  be  compelled  to  answer 
such  questions.  The  case  of  State  v.  PaUersoUy  2  Ired^  ^. 
and  State  v.  Garrett,  Busb.,  357,  were  cited  by  the  defendants 
counsel,  as  sustaining  the  doctrine.     In  the  former  case,  the 
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question  was  referred  to  as  doubtful,  and  was  not  directly  pre- 
sented, and  the  Court  on  that  point  only  say,  that  "  questions  to 
a  witness,  tending  to  disparage  or  disgrace  him,  may  be  asked, 
and  cannot  be  objected  to  by  the  opposite  party.  Whether  the 
witness  is  bound  to  answer  them,  is  doubtful."  In  the  latter 
case,  the  Court,  referring  to  the  case  of  State  v.  Patterson,  supra^ 
says,  "  it  is  settled  by  that  case,  that  such  a  question  may  be  asked, 
and  the  Court  in  that  case  were  inclined  to  the  opinion,  though 
they  did  not  so  expressly  decide,  that  when  the  question  tended 
only  to  the  disparagement  or  disgrace  of  the  witness,  but  not  to 
expose  him  to  a  criminal  prosecution,  he  was  bound  to  answer," 
and  in  Garrett's  case,  the  Court  goes  no  further  than  to  say  : 
**  We  are  inclined  to  think  with  the  very  eminent  Judges  who 
decided  the  case  of  State  v.  Patterson,  that  it  follows  as  a  neces- 
sary consequence,  that  the  witne<4S  is  bound  to  answer.  But  if 
that  be  not  so,  and  it  is  admitted  that  the  witness  may  refuse  to 
answer,  yet  we  hold  that  such  refusal  is  the  proper  subject  of 
comment  to  the  jury."  Yet,  notwithstanding  these  observations 
by  the  Court  in  that  case,  the  witness  was  not  compelled  to 
answer  in  the  Court  below,  and  its  ruling  was  sustained  by  this 
Court.  So  that,  without  any  decision  on  the  question,  we  have 
only  the  intimations  of  the  Court,  and  with  that  exception,  it  is 
an  open  question  in  this  State. 

Mr.  Wharton,  in  his  work  on  Criminal  Law,  says :  "  The 
weight  of  authority  seems  to  tend  to  the  opinion,  that  when  the 
transaction  to  which  the  witness  is  interrogated,  forms  any  part 
of  the  issue  to  be  tried,  the  witness  will  be  obliged  to  give  evi- 
dence, however  strongly  it  may  reflect  on  his  character."  On 
the  other  hand,  it  has  been  held,  that  "  when  a  witness  is  asked 
a  question,  the  answer  to  which  would  disgrace  him,  but  could 
have  no  bearing  on  the  issue,  except  so  far  as  it  might  impeach 
his  credibility,  he  is  priviledged  from  answering,"  and  he  is  sup- 
ported in  this  view  of  the  law  by  Mr.  Greenleaf  and  Mr.  Taylor, 
see  1  Greenleaf  on  Evidencey  §1313,  and  in  §1314,  the  author 
gives  expression  to  his  own  opiniotvas  follows :  "  No  doubt,  cases 
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may  arise,  when  the  Judge  may,  in  the  exercise  of  his  dii»cre- 
tion,  very  properly  interpose  to  protect  the  witness  from  ODoeo 
essary  and  unbecoming  annoyance.  For  instance,  all  inqoiries 
into  discredible  transactions  of  a  remote  date,  might,  in  general, 
be  rightly  suppressed,  for  the  interests  of  justice  can  seldom 
require  that  the  errors  of  a  man's  life,  long  since  repented  of  and 
forgiven  by  the  community,  should  be  recalled  to  remembranoe 
at  the  pleasure  of  any  future  litigant.  So,  questions  of  alleged 
improprieties  of  conduct,  which  furnish  no  real  ground  for  assum- 
ing that  a  witness  who  could  he  guilty  of  them,  would  not  be  t 
man  of  veracity,  might  very  fairly  be  checked." 

This  we  think  is  a  reasonable  solution  of  the  difficulty  in  com- 
ing  to  a  correct  conclusion  from  the  conflicting  opinions  on  thc^ 
question,  and  the  rule  to  be  deduced  is,  that  in  all  cases,  questions 
tending  only  to  disparage  or  disgrace  a  witness,  may  be  {im- 
pounded, provided  they  are  limited  to  particular  acts,  but  even 
then,  when  it  is  apparent  to  the  Court  that  they  are  put  for  tht 
purpose  merely  of  annoying  or  harrassing  the  witness,  the  Cuait 
may,  in  its  discretion,  refuse  to  compel  him  to  answer  them— 
though  should  the  witness  decline  to  answer,  his  refusal  may  be 
a  legitimate  subject  of  comment  before  the  jury.  But  in  do  cast 
do  we  think  it  is  allowable  to  put  such  a  question  in  the  jjrezienl 
form  in  which  it  was  propounded  in  this  ease. 

The  third  and  fourth  exceptions  are  not  to  be  considered,  is 
the  Court  ruled  out  all  the  evidence  upon  which  tbey  ire 
founded. 

The  last  exception  of  the  defendant,  was  to  that  part  of  bi^ 
Honor's  charge,  in  which  he  alluded  to  the  testimony  of  Strick- 
land, upon  the  ground  as  alleged,  that  it  was  in  violation  of  tbe 
Act  of  1796.  We  do  not  think  the  charge  is  obn<»xious  to  tbe 
objection. 

The  witness  Mary  Patterson,  had  sworn  that  Strickland  bid 
had  connection  with  her,  and  was  the  father  of  her  child.  Tbe 
witness  Strickland  swore  that  he  was  not  the  father  of  her  cl«ld» 
and  had  never  had  sexual  intercourse  with  her,  and  his  geoeni 
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character  was  proved  to  be  excellent,  and  after  the  witness  Mary 
Patterson  had  sworn  that  Strickland  was  the  father  of  her  child, 
it  was  testified  by  the  witness  Hunter,  that  she  had  admitted  to 
him  that  Gay  was  the  father. 

In  charging  the  jury,  his  Honor,  in  substance,  told  them  in 
the  out-set,  that  he  had  no  right  to  express  an  opinion  upon  the 
weight  of  the  testimony.  That  when  a  witness  had  proved  a 
gt)od  character,  as  Strickland  had  done,  it  was  a  matter  for  the 
jury  to  take  into  consideration,  and  so  when  a  witness'  character 
was  shown  to  be  bad,  that  was  a  matter  also  to  l)e  taken  into 
consideration,  but,  notwithstanding  that,  they  were  the  sole 
judges  of  the  facts,  and  could  believe  the  whole  or  a  part  of  the 
evidence  of  any  witness,  or  reject  it  altogether,  according  to  the 
conviction  made  upon  their  minds  of  the  truth  of  the  witnesses. 

He  refrained  from  expressing  an  opinion  upon  the  weight  of 
the  testimony.  But  even  if  his  charge  could  be  held  to  mean, 
that  the  testimony  of  a  witness  who  had  proved  a  good  charac- 
ter, was  entitled  to  moi*e  consideration  than  that  of  a  witness 
who  IS  shown  to  be  of  bad  character,  it  is  a  proposition  in 
accordance  with  the  experience  of  all  men. 

It  cannot  l)e  error  to  state  a  proposition  to  the  jury,  which  is 
universally  admitted. 

There  is  no  error.  Let  this  be  certified  to  the  Superior  Court 
of  Wake  county,  that  further  proceedings  may  be  had  according 
to  law. 

No  error.  Affirmed. 


STATE  V.  LAFAYETTE  GAY. 

Certiorari. 

I.  When  it  is  suggested  that  the  ca»e  on  appeal  is  Inaccurately  made  out,  the 
most  that  the  Supreme  Court  will  do,  is  to  remand  the  case,  or  au^ard  a  certio- 
rarij  in  order  that  the  Judge,  if  he  sees  proper,  may  make  the  correction. 
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2.  The  case  on  appeal  must  be  accepted  as  cooclusivelj  true,  when  made  out  t<5 
the  Judge  upon  dlsaerreemeut  of  counsel,  and  the  Supreme  Court  viU  so: 
grant  a  certiorari  to  force  the  Judge  to  make  up  a  new  case  and  insert  matters 
therein,  alleged  by  counsel  to  have  been  omitted. 

{McDanUl  v.  King^  89  N.  C,  29,  cited  and  approved). 

Petition  for  a  certiorari,  heard  at  February  Term,  1886,  of 
the  Supreme  Court. 

The  cause  was  tried  before  dark,  Judge,  and  a  jurr,  at 
November  Special  Criminal  Term,  1885,  of  the  Superior  Coort 
of  Wake  county. 

To  sustain  his  application,  the  petitioner  states,  that  on  his 
appeal,  his  counsel  prepared  the  case  containing  his  exceptions 
to  the  rulings  of  the  Court,  and  submitted  it  to  the  Solicitor, 
upon  whose  objection.s  it  was  laid  before,  and  .«5ettled  by  the  pre- 
siding Judge.  That  among  his  exceptions,  taken  at  the  trial, 
was  an  exception  to  certain  evidence  offered  for  the  State,  and 
received  as  competent;  that  it  became  the  subject  of  commeDt 
by  counsel  before  the  jury,  and  was  cx)nsidered  by  them  in  mak- 
ing up  their  verdict;  that  the  case  preparer!  by  the  Judge,  and 
filed  with  the  record,  erroneously  represents  that  the  objectiont- 
ble  evidence  was  withdrawn,  and  the  jury  instructed  not  to  con- 
sider it,  whereas,  it  was  not  so  withdrawn,  and  the  Judge  is  mis- 
taken as  to  his  own  action  in  the  premises:  that  while  he  did 
intimate  to  the  counsel  an  opinion  that  it  was  incompetent,  and 
ought  to  be  stricken  out,  yet  it  was  not  done. 

Attorney  General,  for  the  State. 
Mr,  T,  M.  Argo,  for  the  defendant. 

Smith,  C.  J.  (after  stating  the  facts).  We  do  not  propi«e  to 
consider  the  manner  in  which  the  case  on  ap()eal  was  made  ap. 
as  the  subject  matter  has  been  examined  in  another  similar  appli- 
cation presented  at  this  Term. 

Divested  of  this  feature,  the  case  made  in  sup(x>rt  of  the  ap- 
plication for  the  writ  of  certiorari  is  simply  this:  The  Judge 
says  that  the  testimony  objected  to  when  admitted,  not  alleged 
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to  be  materia],  not  set  out  so  that  we  can  see  that  it  is  so  in  the 
petition,  was  rec^alled,  and  the  jury  directed  not  to  consider  it. 
The  defendant  says  it  was  not  recalled,  but  passed  on.  This 
issue  of  fact  as  to  what  transpired  ai  the  trial,  we  are  asked  to 
determine  advei'sely  to  the  Judge,  and  to  award  a  mandate  to 
the  Judge,  the  Solicitor  and  the  Clerk,  requiring  them  "to  pre- 
pare and  transmit  to  this  Court,  a  true  and  perfect  copy  of  the 
record,"  and  also  with  it  "a  full  statement  of  the  c^se  on  appeal^ 
setting  forth  what  was  said  and  done  in  the  premises." 

The  al)surdity  of  such  a  demand,  and  the  inevitable  conse- 
quences of  yielding  to  it,  in  subverting  the  relations  of  this,  as 
an  Ap])ellate  Court  to  review  and  correct  errors  of  law,  to  the 
Court  l)€low,  is  the  only  answer  required  to  it.  Facts  are  finally 
and  conclusively  determined  in  the  Court,  whose  rulings  of  law 
are  to  l)€  revised,  not  more  when  found  by  the  Judge  acting 
within  the  sphere  of  his  jurisdiction,  than  when  ascertained  by 
a  jury,  upon  an  issue  submitted  to  them.  Especially  is  and 
must  this  be  so,  in  reference  to  incidents  attending  the  trial  and 
the  action  of  the  Court.  The  case  when  made  up  by  the  Judge, 
when  the  counsel  of  parties  cannot  agree  and  the  duty  of  set- 
tling it  devolves  upon  him,  must  be  accepted  as  conclusively  true, 
and  the  utmost  which  this  Court  can  do,  upon  a  suggestir>n  that  an 
unintentional  omission  or  mistake  has  occurred,  is  to  remand  the 
cause,  or  award  the  certiorari  to  give  the  Judge  an  opportunity, 
if  he  thinks  proper  J  to  make  a  correction,  as  was  suggested  and 
pursued  in  McDaniel  v.  King,  89  N.  C,  29. 

The  application  is  denie<l,  and  the  petition  dismissed. 

Motion  denied. 
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STATE  V.  E.  K.  CUNNINGHAM. 

AssauU  and  Battery — Pleading — Practice — JurwUdxm, 

1.  When  the  defendant  files  no  plea,  no  Issue  is  joined,  and  the  verdict  of  the 

Jur3'  is  a  nullity,  and  no  judgment  can  ^e  prounced  on  it. 

2.  The  Superior  Court  has  origiual  jurisdiction  of  assaults  and  batteries:  1st.  vbn 

a  deadly  is  used  ;  2nd,  when  serious  damage  is  done ;  3rd,  when  the  offeD»Ti« 
committed  six  months  before  the  Indictment  was  found,  and  no  Justice  of  t^ 
peace  has  taken  cognizance  of  the  offence. 

3.  When  the  indictment  is  found  in  the  Superior  Court  within  less  than  six 

months  after  the  offeuce  is  committee,  and  verdict  is  rendered  for  t  simple 
assauit,  the  Court,  will  proceed  to  judgment ;  but  to  give  jurisdiction  »  «* 
cdLseSj  the  indictment  must  charge  the  offence  to  have  been  committ^  with  i 
deadly  weapon,  and  must  also  set  forth  the  character  of  the  weapon,  ornmii 
charge  that  serious  damage  was  done,  and  set  forth  the  nature  and  f iieni  d 
the  injury  sustained. 

4.  If  these  averments  are  not  made,  and  defendant  pleads  not  guilty,  tnd  tlie 

jury  find  that  the  offence  was  committed  less  than  six  months  before  the 
indictmeut  was  found,  the  indictment  should  be  quashed ;  but  if  the  faet  if 
not  so  fouud,  the  Court  would  have  jurisdiction  of  the  simple  aMaoltud 
could  pronounce  judgment. 

[UtaU  V.  Ray,  89  N.  C,  587  Stale  v.  Beav&^,  85  N.  C,  563 :  SiaU  v.  Moon,  8S  X.  C« 
f)59;  State  v.  RuMell,  91  N.  C,  634,  cited  and  approved). 

Indictment  for  an  assault  and  battery,  tried  before  Gihsr^ 
Judge,  at  Spring  Term,  1885,  of  Macon  Superior  Court. 

The  indictment  was  as  follows,  to-wit : 

**The  jurors  for  the  State,  upon  their  oath  present,  that  EK. 
CXinningham,  in  Maoon  county,  on  the  22d  day  of  Septeml«f. 
1884,  in  and  upon  one  J.  M.  Davis,  then  and  there  withacertaiD 

deadly  weapon,  to-wit:   a  ,  unlawfully  and   wilfully  did 

make  an  assault,  and  him,  the  said  J.  M.  Davis,  there  and  tbeo, 
unlawfully  and  wilfully,  did  beat,  wound  and  seriously  injure, 
contrary  to  the  form  of  the  statute  in  such  case  made  mid  pro- 
vided, and  against  the  peace  and  dignity  of  the  State." 

The  jury  returned  the  following  verdict: 

"The  jury  empaneled  in  this  case,  find  that  in  the  month ot 
September,  1884,  the  defendant,  by  reason  of  insulting  wonls 
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used  to  bim  by  the  prosecutor,  struck  him  with  his  fist;  that  at 
ihe  Superior  Court  held  afterwards,  in  the  same  month,  Septem- 
ber, 1884,  this  indictment  was  found.  Upon  this  state  of  facts, 
if  the  Court  is  of  opinion  that  the  defendant  is  guilty,  the  jury 
find  him  guilty;  but  if  the  Court  is  of  the  opinion  that  the 
defendant  in  not  guilty,  the  jury  find  the  defendant  not  guilty." 
Upon  this  finding  of  the  jtiry,  the  Court  held  that  the  defend- 
ant was  not  guilty,  and  the  Solicitor  for  the  State  appealed  from 
this  ruling  to  the  Supreme  Court. 

Attorney  General  for  the  State. 
No  counsel  for  the  defendant. 

Ashe,  J.,  (after  stating  thi*  facts).  There  is  manifest  (*rror  in 
the  judgment  of  the  Superior  Court.  First,  for  the  reason  that 
there  was  no  plea  filed  by  the  defendant,  and  therefore  no  issue 
to  be  submitted  to  the  jury,  and  consequently  the  verdict  returned 
by  them  was  a  nullity;  and  it  must  follow  as  a  necessary  conse- 
quenc*e,  that  no  judgment  could  be  pronounce<l  upon  such  a  verdict; 
and,  secondly,  because  the  Superior  Court  had  no  jurisdiction  of 
the  case,  unless  the  assault  was  committed  more  than  six  months 
prior  to  the  finding  of  the  bill  of  indictment,  and  no  Justice  of 
the  Peace  bad,  in  the  meantime,  taken  cognizance  of  the  case. 
By  §892  of  The  Code,  exclusive  original  jurisdiction  is  given 
to  the  Justices  of  the  Peace,  of  "all  assaults,  aasaults  and  batte- 
ries, and  affrays,  where  n<»  deadly  weapon  is  used,  and  no  serious 
damage  is  done,"  but  it  is  further  provided,  *'that  nothing  in  this 
section  shall  be  construed  to  prevent  the  Superior  Court  from 
assuming  jurisdiction  of  all  offences,  whereof  exclusive  original 
jurisdiction  is  given  to  Justices  of  the  Peace,  if  some  Justice  of 
the  Peace,  within  six  months  after  the  commission  of  the  offence, 
shall  not  have  pniceeded  to  take  iifficial  cognizance*  of  the  same." 
This  section  should  be  considered  in  connection  with  §922,  which 
defines  the  jurisdiction  of  the  Superior  C<>urt  in  criminal  mat- 
ters.    The  construction  given  to  these  sections  is,  that  where  an 
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indict nient  in  the  Superior  Court,  charges  an  assault  with  a  deadly 
weapon,  and  a  verdict  is  rendered  for  a  simple  assault,  the  Court 
will  prmreed  to  judgment,  although  six  months  have  not  elapsed 
since  the  commission  of  the  offence.  Slaie  v.  Rayj  89  N.  C, 
587;  State  v.  Reaves,  85  N.  C,  553.  But  to  give  jurisdiction 
in  such  a  case  to  the  Superior  Court,  the  indictment  should  con- 
tain the  pro|>er  averments,  not  merely  that  the  as^ult  was  com- 
mitted with  a  deadly  weapon,  or  that  serimis  damage  was  done, 
but  it  must  set  forth  the  character  of  the  weapon  used,  or  the 
nature  and  extent  of  the  injury  sustained,  ^aie  v.  Moore,  82 
N.  C,  659;  State  v.  Russell,  91  N.  C,  624. 

The  indictment  in  the  case  befere  us,  is  radically  defective,  in 
the  absence  of  these  essential  averments.  It  charges  that  an 
aasault  was  committed  with  a  deadly  weapon,  aud  that  serious 
damage  was  done,  but  it  fails  to  state  the  character  of  ike  weapcm 
used,  or  the  nature  and  extent  of  the  injury  alleged  to  have  be«i 
inflicted,  and  by  reason  of  the  omission  of  these  averments  in 
the  indictment,  which  were  nec»essary  to  give  the  Siiperi«»r  Court 
juris<liction,  we  are  of  the  opinion  that  it  was  error  in  that  Court 
to  render  a  judgment  in  the  case,  without  submitting  to  the  jury 
an  issue  raised  by  the  plea  of  the  defendant,  so  that  the  defend- 
ant might  show,  as  matter  of  defence,  that  the  offence  was  com- 
mitted within  six  months  l)efore  the  indictment  was  found. 

The  Court  should  have  required  the  defendant  to  plead 
"  guilty"  or  **  not  guilty."  In  the  former  case,  the  Court  might 
have  rendered  judgment  at  once,  and  in  the  latter,  the  issue 
raised  by  the  plea  should  have  been  submitted  to  the  Jury,  when 
the  defendant  might  show  that  the  offence  was  committed  within 
six  months  before  the  finding  of  the  bill ;  and  if  the  fact  bad 
been  so  found,  the  indictment  should  have  been  quashed  ;  but  if 
the  fact  should  not  have  been  so  found,  then  the  Court  would 
have  had  jurisdiction  of  the  simple  assault,  and  might  proceed 
to  judgment. 

We  are  of  the  opinion  there  was  error,  and  the  judgment  of 
the  Superior  Court  is  reversed,  and  the  case  remanded,  that  it 
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may   be  proceeded   with  according  to  the  regular  and  orderly 
practice  of  the  Court. 

Error.  Reversed  and  remanded. 


STATE  V.  BYTHA  WALLACE. 

Public  Local  Statutes — Sale  of  Liquor — Indictment 

1.  An  Act  protaibitiDg  the  sale  of  liquor  withiD  a  certain  distaoce  of  a  locality' 
named  in  the  Act,  Is  a  public  local  statute,  and  need  not  be  specially  averred 
in  an  indictment  under  the  Act. 

3.  On  the  trial  of  an  indictment  for  selling  liquor  under  this  Act  (Laws  of  1885, 
ch.  175,  §34,)  evidence  is  immaterial  which  goes  to  show  that  the  defendant 
was  the  employe  and  general  agent  of  the  owner  of  the  premises,  and  that 
the  defendant  distilled  the  liquor  sold  by  him  as  such  employt*  and  agent,  at 
a  distillery  on  the  premises,  and  from  fruit  grown  thereon. 

8.  One  part  of  a  statute  may  be  private,  while  another  part  may  be  public  and 
general,  or  local,  and  vice  versa. 

(StaU  V.  ChamJben,  98  N.  C,  600  ;  State  v.  Oobh,  1  Dev.  <fe  Bat.,  116;  Humphries  v. 
Baxter,  5  Ired.,  487,  cited  and  approved). 

Indictment,  tried  before  Boykin,  Judge,  at  March  Term, 
1886,  of  the  Superior  Court  of  Cumberland  county. 

The  State  introduced  one  McBryde,  who  swore  that  he  pur- 
chased from  the  defendant,  in  the  year  1885,  one  quart  of  apple 
brandy,  at  a  distillery  one  and  a  half  miles  from  Little  River 
Academy. 

The  defendant  then  offered  to  prove  that  the  distillery  was 
owned  by  one  Adams;  that  the  brandy  sold  was  made  by  him- 
self, as  employ^  of  said  Adams,  from  fruit  grown  on  the  premi- 
ses, and  that  said  distillery  was  situate  therein. 

Upon  objection,  the  Court  excluded  this  evidence  as  imma- 
terial. 

The  defendant  then  offered  to  prove  further,  that  he  was  the 
general  agent  of  said  Adams,  in  controlling  the  farm  and  distil- 
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]ery,  and  in  selling  the  brandy  so  manufactured,  being  employed 
by  the  year  by  said  Adams  for  that  purpose. 

Upon  objection,  the  Court  excluded  this  evidence  as  immate- 
rial, to  which  ruling  of  the  Court  the  defendant  excepted. 

The  jury  returned  a  verdict  of  guilty. 

The  defendant  then  moved  an  arrest  of  judgment,  because  the 
Act  prohibiting  the  sale  of  spirituous  liquor,  within  three  and 
one  half  miles  of  Little  River  Academy,  is  a  private  statute,  and 
should  be  specially  pleaded  in  the  indictment. 

Motion  overruled,  and  judgment  pronounced,  from  which  the 
defendant  appealed  to  the  Supreme  Court. 

Attorney' General,  for  the  State. 
No  counsel  for  the  defendant. 

Merrimon,  J.  The  motion  in  arrest  of  judgment  was  prop- 
erly disallowed.  The  statute  upon  which  the  indietmeot  is 
founded,  although  found  in,  and  making  a  section  of  a  pri\'3ite 
statute,  is  a  local  public  statute,  of  which  the  Court  takes  notice, 
and  it  was  not  therefore,  necessary  to  set  it  forth,  or  refer  to  it 
by  averment  in  the  indictment.  It  does  not  apply  to,  operate 
upon,  and  affect  only  individuals,  or  particular  classes  of  indi- 
viduals, in  a  way  peculiar  to  themselves,  but  it  has  genertl 
application,  and  operates  upon  all  classes  of  people  alike,  who 
may  reside,  be,  or  go,  within  the  area  of  territory  designated.  It 
is  local,  but  public.  State  v.  Chambers,  93  N.  C,  600;  Stofr  v. 
Cobb,  1  Dev.  &  Bat.,  116. 

The  mere  fact  that  the  statute  appears  in,  and  as  a  section  of, 
a  private  one,  does  not  make  it  private.  It  is  well  settled,  tliat 
one  part  of  a  statute  may  be  private,  while  another  part  may  be 
public  and  general,  or  local.  It  not  infrequently  happeus  that 
public  statutes  contain  provisions  of  a  private  nature,  and  riirt 
versa,  Humphries  v.  Baxtei',  6  Ired.,  437;  Pot.  Dwar.  on 
Stats.,  53. 
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hulictnieiit — Escape — Evidence — Practice. 

1.  Wben  the  orlffloal  record  is  offered  In  evidence  in  the  Conrt  to  which  It 
belongs,  it  should  be  received.  While  in  any  other  court,  the  proper  mode 
of  proving  it,  is  by  a  duly  authenticated  copy,  under  the  seal  of  the  Court, 
yet  the  original,  when  present,  is  admissible,  if  competent. 


State  v,  Huntbb. 

Manifestly,  the  evidence  offered  by  the  defendant  and  excluded  ] 
by  the  Court,  was  immaterial.  The  fact  that  the  defendant  was 
in  the  service  of  another  person,  and  sold  the  Hpirituous  liquor 
for  his  employer;  and  the  further  fact  that  the  liquor  was  man- 
nfactured  from  his  own  products  on  his  own  farm,  by  the 
employ^,  could  not  alter  the  case.  If,  indeed,  the  employer  had 
instructed  him  to  sell  it,  though  so  manufactured,  then  both 
would  be  guilty  of  the  like  criminal  offence  under  the  statute. 
The  iemploy^  had  no  right  to  sell  it. 

The  statute,  (Acts  of  1886,  ch.  175,  §34),  does  not,  as  it  seems 
was  contended,  authorize  the  owner  of  land,  on  which  the  spirit- 
uous liquor  was  manufactured,  to  sell  it  at  the  place  of  manufac- 
ture, or  sell  it,  if  of  the  products  of  his  own  farm,  within  the 
area  of  territory,  within  which  the  sale  of  spirituous  liquor  is 
prohibited  by  a  local  statute.  That  section  simply  regulates  the 
subject  of  license  to  sell  liquors,  and  in  certain  cases,  allows  sale 
of  the  same  without  license.  It  does  not  purport,  nor  was  it 
intended  to,  nor  does  it,  in  effect,  repeal  or  affect  statutes  prohib- 
iting the  sale  of  spirituous  liquors  in  certain  designated  locali- 
ties. 

There  is  no  error,  and  the  judgment  must  be  affirmed.  To 
that  end,  let  this  opinion  be  certified  to  the  Superior  Court.  It 
tt  80  ordered. 

No  error.  Affirmed. 
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2.  While  Dot  eDtirely  orderly  to  take  a  submisBion  during  a  trial  of  another  aetiuB, 
yet  the  Court  may  do  eo,  taking  care  that  no  injustice  or  prejudice  is  cKiei 
thereby  to  the  party  on  trial. 

8.  The  Court  is  not  required  to  give  special  instructions,  unless  there  i^  evidciei 
on  which  to  base  them. 

4.  The  Court  charged  the  jury  that  it  was  the  duty  of  the  officer  to  use  all  \tp^ 

means  to  safely  keep  the  prisoner;  that  failure  to  put  hand-cuffs  on  bia.wv 
not  per  «e  negligence,  hut  the  jury  must  decide  whether  in  this  case  ihtl^ 
ure  to  do  so  contributed  to  his  escape,  and  whether  the  defendant  bad  isd 
due  diligence  in  guarding  the  prisoner  without  them ;  Held  to  he  no  error. 

5.  The  Court  further  charged,  that  ordinarily,  the  burden  of  proof  is  on  the  Stale 

to  the  end  of  the  case,  but  that  in  an  indictment  for  an  escape,  thl-  vk 
changed,  and  when  the  escape  was  proved  or  admitted,  the  burden  is  shifted 
to  the  defendant,  to  prove  that  there  was  no  negligence  on  bis  part,  tod  thi! 
he  had  used  all  legal  means  for  his  safe  keeping ;  Held,  to  be  no  error. 

{Ward  V.  Saunders,  6  Ired.,  882;  StaU  v.  CollifiSy  8  Dev.,  117;  State  v.  Voi^ht.  » 
N.  C,  741 ;  State  v.  Martin,  70  N.  C,  628 ;  State  v.  Pratt,  88  N.  C,  689,  dtedsnd 
approved). 

Indictment  for  an  escape,  tried  before  C larky  Jwdge^  aod  i 
jury,  at  November  Special  CrimiDal  Term,  1886,  of  the  Superior 
Court  of  Wake  county. 

It  was  admitted  that  the  defendant  was  the  deputy  sheriff  of 
£:  Alamance  county.  Thj  State  then  offered  in  evidence  the  ordi- 
nal bound  volume  of  the  records  of  Wayne  Superior  C<»urt, 
produced  in  Court  and  proved  by  the  Clerk  tif  the  Sa|«rior 
Court  of  Wayne  county,  for  the  purpose  of  showing  that  the 
escaped  prisoner  had  been  indicted  in  Wayne  county  forlaroeoy, 
and  also  proved  by  tlie  same  officer,  the  original  txipias  issued  bj 
the  Clerk  of  said  Court  to  the  sheriff  of  Alamance  county,  with 
the  original  return  thereon,  signed  "R.  S.  Hunter,  deputy  shff.'' 
This  evidence  being  objected  to,  the  objection  was  overruled  ind 
evidence  admitted. 

The  State  then  offered  the  original  bill  of  iudictment,  and  the 
endorsement  thereon,  brought  from  the  records  of  Wayne  Sape- 
rior  Court.  To  this  defendant  objected;  objection  overruled, 
and  evidence  admitted. 

After  all  the  evidence  was  in,  and  one  counsel  had  addreeed 
the  jury,  there  being  a  pause  for  a  few  minutes,  a  member  of  the 


FEBRUARY  TERM,  1886.  831 


State  v.  Hunter. 

l>ar,  who  appeared  for  one  Evans,  who  was  indicted  in  a  se))arate 
bill  for  the  same  offence,  rose  and  said,  that  he  wished  to  enter 
SL  submission,  without  stating  in  what  case.  Defendant's  counsel 
objected.  The  Court  remarked  that  if  he  wished  to  enter  a  sulv 
mission,  he  could  do  so  while  the  Court  was  waiting.  The 
counsel  then  said  he  wished  to  submit  for  Henderson  Evans; 
that  be  had  examined  the  evidence;  that  Henderson  was  certainly 
guilty,  but  Hunter  was  more  guilty  than  he.  The  Court 
promptly  interfered  and  stopped  the  counsel,  and  also  tohl  the 
jury  to  disr^ard  and  put  out  of  their  minds  this  statement;  that 
it  was  not  evidence,  and  they  should  not  consider  it,  and  that 
the  Court  would  not  have  allowed  the  remark,  if  it  could  have 
prevented  it.     The  counsel  for  defendant  excepted. 

The  State  introduced  Evans,  who  was  indicted  in  another  bill 
for  the  same  escape,  who  testified  that  the  defendant  was  deputy 
sheriff  of  Alamance  county;  that,  being  summoned  by  defendant, 
he  aided  him  in  the  arrest  of  the  prisoner  upon  papers  from  Wayne 
county;  that  prisoner  offered  to  pay  expenses  of  defendant  and 
witness  to  Goldsboro,  if  defendant  would  take  him  direct,  instead 
of  carrying  him  to  Alamance  jail;  and  further  testified  among 
other  things,  that  after  they  left  Raleigh,  prisoner  said  he  wanted 
to  see  a  friend  in  the  second  class  car;  that  defendant  told  him 
that  he  might  go;  that  prisoner  went,  un<ler  that  permission, 
into  said  car,  unaccompanied  by  any  guard;  that  defendant  did 
not  go  with  prisoner,  nor  did  he  tell  witness  to  go;  that  after- 
wards he,  witness,  went  of  his  own  accord,  and  prisoner  was  in 
the  second  class  car,  but  defendant  did  not  know  that  witness  had 
gone  into  that  car ;  that  prisoner  got  up  and  started  back,  and 
must  have  stepped  off  the  platform;  that  witness  went  back  into 
the  first  class  car,  and  found  that  prisoner  was  missing,  and  told 
the  defendant,  who  was  sitting  in  that  car,  with  his  head  hung 
down,  by  the  side  of  prisoner's  wife;  that  defendant  made  no 
inquiries,  and  at  Garner's  station,  they  both  took  the  back  train 
to  Raleigh;  that  before  they  reached  Raleigh,  going  down,  one 
Andrews  told  defendant  that  he  knew  prisoner,  and  that  defend- 
ant had  better  hand-cuff  him,  but  defendant  refused  to  do  so. 
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Captain  Waitt,  the  cooductor,  testified  that  the  prisoner  paid 
for  tickets  for  the  whole  party;  that  defendant  and  wife  of  pris- 
oner were  in  the  6rst  class  car;  that  he  heard  Evans  tell  defefid- 
ant  that  the  prisoner  had  got  away;  that  defendant  expressed  no 
surprise,  and  took  back  train  at  Garner's  station ;  that  be  oiw 
Evans  in  the  second  class  car,  who  told  him  that  he  had  an  eye 
on  the  prisoner,  and  as  far  as  he  knew,  the  defendant  was  sober, 
and  that  he  had  some  conversation  with  him. 

One  Andrews  testified,  that  he  told  the  defendant  that  be  had 
better  handcuff  the  prisoner,  but  he<ii<l  not  do  it;  that  the  pris- 
oner said  he  would  pay  the  way  of  the  guard,  rather  than  be 
handcuffed. 

There  was  other  evidence  to  the  same  effect ;  also,  that  prisoner 
and  defendant  were  drinking  together  before  they  reached  Ral- 
eigh, and  while  at  Raleigh;  of  c<mversations  between  Evans  and 
defendant  while  at  Raleigh  on  their  return,  and  that  defendant 
was  drunk  when  he  returned. 

Defendant  asked  the  Court  to  instruct  the  jury,  that  if  ibey 
believed  that  the  defendant  let  the  prisoner  go  into  the  forwani 
car  to  speak  to  his  friend,  and  ordered  Evans  to  go  with  bimt* 
a  guanl,  and  that  Evans  was  a  sufficient  guard,  then  the  defend- 
ant is  not  guilty.  The  Court  refused  to  give  this  instructioD,Qfl 
the  ground,  that  there  was  no  evidence  that  the  defendant  had 
ordered  Evans  to  follow  the  prisoner  into  the  other  car.  De- 
fendant excepted. 

The  defendant  further  asked  the  Court  to  instruct  the  jury,  that 
it  was  not  the  duty  of  the  defendant  t<»  put  handcuffs  on  the 
prisoner.  On  this  point  the  Court  charged  the  jury,  that  ondff 
the  statute,  it  was  the  duty  of  the  defendant  to  use  '^aill^ 
means  to  keep  the  prisoner,  and  carry  him  to  (joldsboro;  that 
the  failure  to  place  handcuffs  on  him  was  not  ^per  «e.'  n^i- 
gence;  that  the  jury  were  to  judge  from  the  evidence,  whether 
or  not  the  failure  to  do  so  in  this  case  contributed  to  the  e9oape, 
and  whether  or  not  the  defendant  had  used  due  diligence  in 
guarding  the  prisoner  without  them.     Defendant  excepted. 
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The  Court  further  charged,  that  ordinarily  the  burden  of  proof 
is  on  the  State,  to  the  end  of  the  case,  but  in  indictments  for 
escape,  and  thiH  wa*'  an  indictment  for  negligent  escape,  when  the 
escape  was  |)roved  or  admitted,  the  burden  is  shifted  to  the  de- 
fendant, to  prove  there  was  no  negligence  on  his  part,  and  that 
he  had  used,  in  the  language  of  the  statute,  "all  legal  means ^' 
for  his  safe  keeping;  to  which  defendant  excepted. 

The  jury  returned  a  verdict  of  guilty,  and  the  Court  pro- 
nounced judgmeut  accordingly,  from  which  defendant  appealed 
to  the  Supreme  Court. 

Attorney  Gevercdy  for  the  State. 

Mr.  John  DevereuXj  JV.,  for  the  defendant. 

Merrimon,  J.  Generally  and  regularly,  the  record  itself  of 
an  action,  ought  not  to  be  produced  in  evidence,  except  when  it 
is  offered  in  the  same  Court  to  which  it  belongs.  That  Conrt 
has  the  lawful  possession  and  control  of  it,  and  can  promptly 
give  litigants  such  benefit  of  it  as  they  may  be  entitled  to  have, 
without  removing  it  from  the  immediate  custody  of  the  Court, 
and  to  a  place  more  or  less  remote  from  the  oflBce  where  it  is 
regularly  kept.  There  is  no  reason,  however,  why  the  record 
should  not  itself  be  evidence,  in  a  proper  case,  in  any  Court,  and 
the  best  evidence.  It  is  not  generally  so  used,  because  it  ought 
not  to  be  removed  from  its  proper  depository,  and  from  the  Court 
to  which  it  belongs.  The  law  contemplates  that  it  shall  continu- 
ously remain  there,  under  the  keeping  and  strict  care  of  the 
proper  officer  of  the  Court,  to  the  end  that  it  may  be  safely  kept, 
and  always  l>e  present  there,  to  be  seen  and  examined  by  those  who 
may  have  the  right  to  see  and  examine  it.  There  are  exceptional 
occasions  on  which  it  may  be  necessary  to  remove  it  for  a  short 
while  to  another  Court,  to  be  used  as  evidence,  but  such  oooa- 
sions  are  infrequent  and  extraordinary,  and  the  power  to  remove 
it  should  be  exercised  sparingly  and  with  care.  But  this  by  no 
means  implies  that  the  record  is  not  evidence,  whenever  it  is 

53 


834  IN  THE  SUPREME  CX)URT. 


State  v.  Hunter. 

present,  in  a  proper  case,  in  any  Conrt.  Indeed,  it  is  the  bes: 
evidence  of  itself  and  what  it  contains. 

Regularly,  however,  a  duly  authenticated  copy  of  the  record, 
under  the  seal  of  the  Court,  is  the  proper  evidence  of  it  and  its 
contents. 

On  the  argument,  the  defendant's  counsel  relied  upon  Ward 
V.  Saunders,  6  Ired.,  382,  to  snpp<»rt  his  objection  to  the  reo»nl, 
itself  offered  is  proper  evidence.  In  that  case,  Chief  Justice 
RuFFiN  said :  "  When  the  pnK-eedings  are  in  one  Court, and  they 
are  offered  as  evidence  in  another,  regularly  the  original  doco- 
ments,  which  may  need  evidence  to  identify  thero,  are  not  evi- 
dence, but  only  the  record  made  up,  or  a  copy  from  it,  authenti- 
Cfited  by  the  Court."  This  is  not  inconsistent  with  what  we  have 
here  said.  Regularly  the  law  is  as  he  thus  states  it,  but  be  did 
not  say,  nor  mean  to  say,  as  we  understand  him,  that  the  recrtrd 
itself  is  not  evidence  when  present.  State  v.  OoUinSy  3  Dev.,117; 
Ward  v.Saunder8f supra;  State  v.  Voighiy  90  N.  C,  741.  So, 
the  first  exception  cannot  be  sustained. 

For  the  like  reason,  the  second  exception  can  not  be  !»as- 
taincd.  The  indictment  was  a  part  of  the  record — it  was  t 
formal  presentation  of  the  charge  by  the  grand  jury ^ and  in  con- 
templation of  law,  passed  into,  and  became  a  part  of  the  record, 
and  the  best  evidence.  The  Court  so  recognized  and  accepted  il 
The  original  indictment  in  writing,  was  part  of  the  minutes  tod 
documents  that  made  up  the  record  when  drawn  out  in  form, 
and  such  minutes  and  documents  are  treated,  ordinarily,  as  th« 
record  itself. 

During  a  pause  in  the  trial,  the  Court  received  the  sabmis&ioo 
of  a  defendant  other  than  the  present  defendant,  in  an  indict- 
ment for  the  same  escape,  and  this  is  made  the  ground  of  athiid 
exception. 

It  was  not  very  orderly  ^lerhaps,  to  receive  the  saboiissioQ, 
pending  the  trial.  But  there  is  no  substantial  legal  reason  vfay 
it  might  not  be  done.  We  are  unable  to  see  how  the  oDerei^ 
of  the  submission  could  prejudice  the  defendant — it  did  not  io 
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contemplation  of  law,  and  it  does  not  appear  that  it  did  so  in 
fact.  The  defendant  simply  had  the  exception  entered,  seem- 
ingly for  what  it  might  be  worth,  without  assigning  any  special 
gniund  for  it;  he  did  not  ask  for  a  mistrial  at  the  time,  nor  did 
he  afterwards  move  for  a  new  trial,  npon  that  or  any  other 
ground. 

In  practice,  it  is  not  uncommon  to  receive  submissions  from 
defendants,  or  to  allow  them  to  plead  guilty,  at  any  time  while 
the  Court  is  in  session,  with  a  view  to  convenience,  and  to  expe- 
dite the  business  of  the  Court.  And  not  infrequently,  a  party 
oo  trial  with  another,  for  the  gravest  offence,  is  allowed  to  change 
his  plea  to  guilty,  or  to  consent  to  a  verdict  of  guilty  for  some 
grade  of  the  offence  of  which  he  is  charged.  The  Court,  how- 
ever, should  be  careful,  to  see  that  such  practice  works  no  undue 
prejudice  to  another  party  on  trial.  State  v.  Martin,  70  N.  C, 
628 ;  State  v.  Pratt,  88  N.  C,  639. 

The  Court  properly  declined  to  grant  the  first  special  instriic- 
ticiD  to  the  jury,  asked  for  by  the  defendant,  because,  as  the 
Court  said,  there  was  no  evidence  that  warranted  it.  The  mere 
fact  that  a  witness  testified  that  another  witness  said  in  his  pres- 
ence, that  he  had  his  eye  on  the  prisoner  who  escaped,  is  too 
unimportant  of  itself  and  in  the  face  of  the  other  testimony,  to 
make  evidence  to  go  to  the  jury,  to  establish  a  leading  and 
important  fact. 

Nor  was  the  defendant  entitled  to  the  second  special  instruc- 
tion he  asked  the  Court  to  give.  Whether  it  was  proper  or  not 
to  put  hand-cuffs  on  the  prisoner  whom  he  had  in  custody, 
depended  upon  his  character  and  the  attending  circumstances. 
The  instructions  given  by  the  Court  in  that  respect,  were  unob- 
jectionable. 

Obviously,  the  sixth  exception  is  without  foundation.  The 
Court  substantially  told  the  jury,  that  the  burden  of  proof  was 
upon  the  State,  to  show  that  the  prisoner  who  escaped,  was  com- 
mitted to  the  custody  of  the  defendant,  and  escaped  and  then 
the  burden  of  proof  shifted  to  the  defendant,  and  he  must  prove 
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that  "such  escape  was  not  by  his  consent  or  n^ligeuce, buttbt 
he  used  all  l^al  means  to  prevent  the  same,  and  acted  with 
proper  care  and  diligence.*'  The  charge  was  substantially  Id 
accordance  with  the  statute.     (The  Code,  §1022). 

We  find  no  error  in  the  record,  and  the  judgment  most  be 
affirmed.  To  that  end,  let  this  opinion  be  certified  to  the  Sap^ 
rior  Court  according  to  law.     It  is  so  ordered. 

No  error.  Affirmed. 


STATE  V.  JOHN  WEAVER. 

Indictment — Forgery, 

1.  To  constitute  the  offense  t)f  forgery  at  common  law,  the  instrumeDt  (offfid 

must  be  executed  with  the  fraudulent  intent  to  injure  or  defraud  aootkr; 
and  must  be  such  as  tends  to  injure  or  defraud  another. 

2.  If  this  appears  on  the  face  of  the  instrument,  it  is  sufficient  to  set  It  oat  in  tke 

indictment,  with  an  allegation  of  the  false  and  fraudulent  tnteot.  Bet  if 
this  does  not  appear  on  the  face  of  the  instrument,  the  extnoeoas  fieto 
which  show  the  tendency  to  injure  and  defraud,  must  be  averred. 

8.  An  indictment  which  charges  that  J.  W.  did  wilf  uUy  and  falsely  make,  tap 
and  counterfeit,  and  assent  to  the  falsely  making:,  forging  and  couBterfdtiQ|« 
a  certain  paper  writing,  commonly  called  a  railroad  pass,  (setting  it  ootl,  «ti 
intent  to  defraud,  does  not  charge  the  offense  of  forgery  either  nadff  ^ 
statute  of  this  State  or  at  common  law. 

4.  A  railroad  ticket  or  pass  may  be  the  subject  of  the  offense  of  forgen  tt  cob- 
mon  law. 

{StaU  V.  Greenlee,  1  Dev.,  523 ;  JStaU  v.  Thame,  66  N.  C,  644  ;  StaU  v.  La^,^^ 
C,  419,  cited  aed  approved). 

Indictment,  for  forgery,  tried  before  Gilmer,  Judgty  vA « 
jury,  at  Fall  Term,  1885,  of  the  Superior  Court  of  Obasgr 
eounty. 

The  jury  found  the  defendant  guilty,  and  from  an  order  of 
the  Court  arresting  the  judgment,  the  Solicitor,  in  behalf  of  tbf 
State,  appealed. 
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The  defendant  was  indicted  for  the  alleged  forgery  of  a  paper 
writing,  commonly  called  a  *'  railroad  pass."  The  following  is 
a  copy  of  the  material  parts  of  the  indictment:  "The  jurors  for 
the  State,  upon  thfir  oath  present,  that  John  Weaver,  late  of  the 
county  of  Orange,  on  the  first  day  of  January,  1885,  with  force 
and  arras,  at  and  in  the  county  of  Orange  aforesaid,  of  his  own 
head  and  imagination,  did  wittingly  and  falsely,  make,  forge,  and 
counterfeit,  and  did  then  and  there  wittingly  assent  to  the  falsely 
making,  forging,  and  counterfeiting,  a  certain  paper  writing, 
conanionly  called  a  railroad  pass,  which  forged  writing  is  as  fol- 
lows, that  is  to  say :  *  Hillsboro,  N.  C,  Oct.  17th,  1885 — Con- 
ductor will  please  pass  this  man  to  Graham  and  return,  J.  B. 
Rosemond,'  with  intent  to  defraud,  against  the  form  of  the 
statute,  in  such  case  made  and  provided,  and  against  the  peace 
and  dignity  of  the  State." 

The  defendant  pleaded  not  guilty.  Upon  the  trial,  the  jury 
rendered  a  verdict  of  guilty,  and  the  Court  arrested  the  judgment, 
upon  the  grounds  that,  "  1st.  The  indictment  did  not  charge  an 
indictable  offense;  2nd.  The  failure  of  the  indictment  to  aver 
that  J.  B.  Rosemond  had  authority  from  the  railroad  company  to 
sign  papers  like  the  one  set  out  in  the  indictment;  and  that  the 
railroad  company  was  under  obligation  to  honor  the  same  thus 
given."  The  Solicitor  for  the  State  excepted,  and  from  the  order 
arresting  judgment,  appealed  to  this  Court. 

Aliofmey-Generaly  for  the  Slate. 
No  counsel  for  the  defendant. 

Mkrrimon,  J.,  (after  stating  the  facts).  It  is  very  obvious 
that  the  indictment  charges  no  f)ffence  created  by  any  statute  of 
this  State  in  respect  to  forgery,  and  we  are  of  opinion  that  it  can 
not  be  sustained  at  common  law. 

The  order,  request,  or  "railroad  pass,''  as  it  is  called,  is  very 
indefinite  and  uncertain  in  every  asjwct  of  it.  It  does  not  pur- 
port,  upon  its  face,  to  be  given  by  a  person  who  had  any  authority 
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to  graut  it,  or  to  create  any  possible  obligation  on  his  part,  to 
make  it  good  or  effective  in  any  contingency,  oor  d<ies  it  create, 
or  express  any  purpose  to  create,  any — tlie  slightest — obligati>« 
upon  the  "conductor,"  whoever  he  was, or  whatever  his  bu,<in»-sN 
to  accept  it,  and  comply  with  the  request  (H>utaiDed  in  it,  or  to 
create  any  liability  in  any  way,  upon  any  person.  Xordwsit 
appear  to  whom  it  was  given,  or  that  it  was  given  for  any  con- 
sideration of  value.  So  far  as  appears  from  the  order  itself,  or 
any  averment  in  the  indictment,  it  had  no  binding  effect,  sikI 
couhl  not  operate  so  as  to  injure  or  defraud  any  pennon.  It  ws 
a  simple,  naked  request,  in  favor  of  any  person  who  mi^bt 
hold  it. 

To  constitute  the  offence  of  forgery  at  common  law,  the  pails' 
writing,  or  instrument  forged,  must  he  executed  with  a  fraudu- 
lent intent,  and  be  such  as  may  prejudice,  or  as  would,  or  migbt, 
if  genuine,  operate  to  create  a  liability  of  another  person.  The 
false  instrument  must  be  such  as  does,  or  may,  tend  to  prejudice 
the  right  of  another,  and  such  tendency  must  be  apparent  lotbe 
Court,  either  from  the  face  of  the  writing  itself,  or  from  it,  accom- 
panied by  the  averment  of  extraneous  iacts,  that  show  theteiH 
dency  to  injure.  If  the  forged  writing  itself  shows  sucb  leo- 
dency,  then  it  will  be  sufficient  to  set  it  forth  in  the  indietmeot, 
alleging  the  false  and  fraudulent  intent;  but  where  such  teixl**n<y 
does  not  so  appear,  the  extraneous  facts,  necessary  to  make  it 
apparent,  must  be  averred.  This  is  essential,  so  as  to  enable  the 
Court  to  see  in  the  reirord,  that  the  indictment  charges  a  complete 
offence.  State  v.  Greenlee,  1  Dev.,  623;  Slate  v.  Thorn,  ^^  N- 
C,  644;  State  v.  Lamb,  65  N.  C,  419;  People  v.  Shall,  9  Co«d, 
778;  People  v.  Har^vHoii,  8  Barb.,  560. 

As  we  have  seen,  the  alleged  forge  I  writing  in  this  case,  d«i 
not,  of  itself  and  upon  its  face,  tend  to  prejudice  any  pef^Mi* 
It  may  l)e,  however,  that  the  person  whose  name  is  subscribed  to 
it,  was  the  agent  of  a  railroad  company,  and  had  authurit}' ti> 
issue  such  a  "  pass"  for  a  consideration — that  the  paper  wa> given 
to  some  particular  person — that  the  conductor  was  agent  of  il* 
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railroad  company,  and  autliorized  and  required  to  receive  and  act 
upciD  such  a  paper — it  may  be  that  there  were  facts  and  circum- 
stances that  would  have  shown  that  the  paper  did  constitute  the 
offeuce  of  forgery.  If  so,  such  material  facts  should  have  been 
properly  averred,  in  connection  with  the  writing,  in  the  indict- 
meut.  It  is  not  sufficient  to  simply  designate  the  paper  as  a 
"railroad  pass" — it  must  appear  and  purport  in  some  way,  and 
with  reasonable  certainty,  to  be  sucli  pass,  to  constitute  forgery. 
A  railroad  ticket,  or  pass,  may  be  the  subject  of  the  offence  at 
ooruinon  law.  Commmirjoealih  v.  -fiay,  3  Gray  (Mass.),  441; 
Regina  v.  Bouli,  3  Car.  &  Kir.,  604,  (61  Eng.  C.  L.,  603). 
The  Court  properly  arrested   the  judgment. 

L«et  this  opinion  be  certified  to  the  Superior  Court,  to  the  end 
that  tlnrther  proceedings  may  be  had  according  to  law.  It  is  so 
ordered, 

Nt>  error.  AflSrmed. 


STATE  V.  THOMAS  J.  WILSON. 

Forcible  Entry, 

Although  the  entry  be  peaceable,  yet  if  after  getting  on  bis  premises,  tbe  defend- 
ant uses  violent  and  abusive  language,  and  threatens  to  strike,  and  does  other 
acts,  calculated  to,  and  which  do,  intimidate  tbe  owner,  it  makes  a  case  of 
forcible  trespass. 

Indictment,  tried  before  M&ires,  Judge^  and  a  jury,  at  April 
Terra,  1885,  of  the  Criminal  Court  of  Mecklenburg  county. 

The  defendant,  along  with  another,  was  indicted  for  forcible 
entry  on  the  lands  of  one  J.  C.  Baker. 

Said  Baker,  introduced  as  witness  for  the  State,  testified  that 
he  lived  one  mile  and  a  half  from  Charlotte,  and  that  he  had  a 
store  in  the  corner  of  his  yanl,  and  that  his  residence  was  a  few 
feet  from  the  store;  that  on  the  evening  of  September  6th,  1884, 
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about  dark,  while  in  his  store,  he  was  iufonned  that  some  per- 
sons wished  to  see  hira.  Upon  going  to  the  door  of  his  st«>re, 
he  found  the  prisoner,  Wilson,  and  another  person.  Prisimer 
asked  witness  if  he  did  not  have  a  stray  hog'?  \Vitn*?ss  replied, 
"  Yes,"  and  told  prisoner  that  he  would  show  it  to  him,  where- 
upon witness  and  prisoner  left  the  store  and  went  into  the  hack 
lot  of  witness  to  his  hog-pen,  where  he  had  impounded  a  stray 
hog,  the  pen  being  within  a  few  feet  of  the  residence  of  witness, 
and  within  his  enclosure.  When  the  parties  reached  the  pea, 
the  prisoner  claimeil  the  hog  as  his  pro|)erty,  and  asked  witoes 
his  charges  for  impounding  it,  and  paid  hira  therefor.  The  f»rL^ 
oner  then  commenced  to  curse  the  witness,  and  was  very  abusive, 
threatening,  and  outrageous  in  his  oaths.  Witness  then  observed 
that  the  man  who  was  with  the  prisoner,  named  Leedhacn,  came 
near  where  the  prisoner  was  standing,  and  joined  in  with  him  in 
cursing  the  witness.  The  witness  orderetl  them  to  leavt*  his 
pren)ises,  which  they  refused  to  do,  but  remained,  and  coo- 
tinued  to  use  vile  and  abusive  language  to  him,  for  fifieen 
minutes.  That  while  prisoner  and  Ijeedham  were  cursing  him 
and  using  abusive  language  towards  him,  prisoner  drew  hack 
his  right  arm  as  if  to  strike  him,  but  did  not  strike.  After  this^ 
the  prisoner  put  his  hand  in  his  pocket  as  if  to  draw  a  weapiio. 
but  witness  saw  no  weapon,  whereupon  witness  called  an«l  a^ked 
if  there  was  any  help  in  the  store.  The  wife  of  the  witness  wa5 
standing  in  the  porch,  while  prisoner  and  Leedham  were  cursing 
and  abusing  witness,  and  was  badly  frightened,  and  witness  was 
intimidated  by  the  conduct  and  language  of  prisoner  and  I>*d- 
hain  towards  him.  That  after  witness  called  for  help,  and  was 
antiwered  by  a  man  in  the  store,  when  prisoner  and  Leedhani  t««k 
the  hog  and  left  the  premises,  cursing  the  witness. 

On  cross-examination  witness  stated,  that  during  the  cursing  of 
witness  by  the  prisoner,  and  before  the  witness  had  ohserve<l  that 
Lee(lhani  was  present,  he  began  to  let  down  the  hog- pen,  and  tbe 
prisoner  the  fence.  That  during  the  quarrel,  and  afttT  witness 
had  ordered  the  prisoner  ami  Ijeedham  to  leave,  witness  had  U'^d 
offensive  language  to  them. 
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The  wife  of  the  witne-^s  Baker,  was  also  iDtrocluct'd  as  a  wit- 
ness, by  the  State,  and  confirm^'d  the  statecnent  of  the  first  wit- 
ness. She  also  stated  that  she  was  greatly  alarmed  and  intimi- 
dated by  the  conduct  and  language  of  the  prisoner  and  Leedham. 

The  prisoner  introduced  no  evidence,  but  asked  the  Court  to 
charge  the  jury,  that  the  prisoner  having  gone  upon  the  premises 
of  Baker  peaceably  and  at  his  invitation,  even  though  a  quarrel 
and  fight  should  afterwards  ensue,  the  prisoner  would  not  l>e 
guilty  of  a  forcible  trespass,  and  upon  the  whole  testimony  the 
State  had  failed  to  make  nut  a  case  of  forcible  trespass. 

The  Court  refuse<l  to  instruct  the  jury  as  prayed  by  the  pris- 
oner, and  instructed  them,  that  the  offence  of  forcible  trespass 
occurred,  when  there  was  an  invasion  of  a  person's  possession, 
he  being  present,  accompanied  with  such  violen<*e  as  was  neces- 
sary to  intimidate  him,  or  as  was  calculated  to  pnMluce  a  breach 
of  the  peace;  but  that  mere  words,  however  abusive  or  threaten- 
ing, unless  accompanied  by  a  display  of  overpowering  numbers, 
or  some  outward  acts,  would  not  constitute  the  offence. 

The  Court,  after  stating  the  facts  relied  on  by  the  State,  as 
tending  t<»  intimidate  or  bring  on  a  breach  of  the  pea<*e,  and  call- 
ing attention  to  two  overt  acts,  proved  by  the  witness,  to-wit: 
the  drawing  back  the  right  hand  in  the  attitude  of  striking,  and 
the  act  of  running  his  hand  in  his  pocket,  as  if  to  draw  a  weapon, 
continued :  "Although  the  prisoner  entered  the  premises  peacea- 
bly in  the  first  instance,  yet  if  in  a  little  while,  he  and  Leedham 
used  violent  and  abusive  language  towards  Baker,  and  Baker 
then  ordered  them  off  his  premises,  and  they  refused  to  go,  and 
remained  and  continued  to  use  violent  and  abusive  language  to 
him  for  more  than  fifteen  minutes,  and  Baker  was  intimidated 
by  their  language  and  display  of  numbers  and  overt  acts,  as 
he  has  stated,  the  defendant  would  be  guilty,  notwithstanding 
the  peaceable  manner  of  the  entry  in  the  first  instance." 

The  jury  returned  a  verdict  of  guilty,  and  judgment  was 
pronounced  by  the  Court,  from  which  the  defendant  appealed. 
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Attorney' General,  for  the  State. 

Air,  IV.  W.  FLemming  file<l  a  brief  for  defendant. 

Mekrimon,  J.  If  the  evideuce  be  accepted  as  true,  ii  fc 
obvious  that  what  the  defendaut  and  the  other  partj  indicted 
will)  him,  did  on  the  premises  of  the  prosecutor,  in  hii>  pregence 
and  against  his  expressed  will,  amounted  to  more  than  a  simple 
trespass.  The  evidence  tended  strongly  to  prove,  that,  Mrithoat 
proviKUition  and  with  concert  between  them,  their  niaiiiier  and 
language  directed  towards  and  against  the  prosecutor  grodj 
insulting  and  threatening,  and  accompanied  by  some  demoiistis* 
tions  of  violence,  they  intended  to  provoke  a  breach  of  the 
peace  and  to  intimidate  him.  He  testified  that  he  \va»  intimi- 
dated, and  his  wife,  who  was  near  by,  witnessing  what  was  done 
and  said,  was  greatly  alarmed.  Such  action  and  conduct  ixosXh 
tuted  a  forcible  trespass. 

The  defendant  cannot  escape  criminal  res|KHB8ibility  upon  ihe 
ground  suggested  on  the  argument  here,  that  he  went  upon  the 
premises  of  (he  prosecutor  by  his  permission,  for  a  peaceful  awl 
proper  purpose.  There  was  evidencte  ti»  show  that  he  intended 
insult,  and  perhaps  violence,  when  he  went  there;  but  bethatas 
it  may,  the  prost'cutor  was  there  in  the  |)eaceful  possession  of  his 
own  premises.  As  soon,  then,  as  the  defendant  and  his  cooiptn- 
ion  began  ^uch  diplay  of  force  and  threatened  vi<ilenoe,  and  the 
prosecutor  commanded  them  to  get  oi}'  his  grounds,  and  they 
refused  to  do  so,  they  then  at  once  put  themselves  in  viiJeiii 
opposition  to  him,  and  made  forcible  entry  upon  his  premise^, 
against  his  right,  in  such  way  as  tended  directly  to  prodace  a 
breach  of  the  [)eace,  or  intimidate  the  prosecutor,  and  fon«  hiffl 
to  desis-t  from  the  just  exercise  of  his  rightful  authority  there. 
At  first,  the  defendent  did  not  get  possession  of  the  preiuises  at 
all ;  he  went  upon  them  under  the  prosecutor,  an<i  by  hisexpr^ 
or  implied  permission — he  got  temporary  violent  posse^oo, 
made  forcible  entry,  and  thus  committed  a  forcible  trespass.  It 
may  be,  he  was  not  at  first  a  trespasser,  but  he  bei^me  such  as 
soon  as  he  put  himself  in  forcible  opposition  to  the  prosecutor. 
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The  iDstriictiuDs  given  the  jury  by  the  Court,  were  warranted 
by  the  facts. 

Tliere  is  no  error.  The  the  end  that  the  judgment  may  be 
affirmed,  let  this  opinion  be  certified  to  the  Criminal  Court. 
It  is  so  ordered. 

No  error.  Affirmei). 


STATE  V.  M.  V.  MIKLE. 

Vaj'iance — False  Pretences — Indictment. 

1.  Where  the  testimony  of  two  witD esses  for  the  State,  tends  to  show  a  state  of 
facts,  in  accordance  with  the  charge  in  the  bill  of  Indictment,  it  is  no  variance 
because  a  witness  for  the  dafendant  testifies  to  facts,  which,  if  believed, 
wonld  make  a  variance. 

3.  Where  a  bill  of  Indictment  for  false  pretences,  charges  that  the  defendant 
unlawfully,  knowingly,  and  designedly,  with  intent  to  defraud  and  cheat  cer- 
tain persons,  (naming  them),  falsely  represented  that  he  had  an  order  for  the 
delivery  of  goods,  and  that  by  means  of  such  false  representations,  the 
defendant  obtained  goods ;  It  wu  held^  that  the  bill  sufficiently  charged  the 
offence,  and  was  good. 

3.  In  such  case,  it  is  immaterial  whether  the  order  which  the  defendant  pretended 
to  have,  is  verbal  or  written. 

{StaU  V.  Phifer,  66  N.  C,  321 ;  Stale  v.  Eason,  86  N.  C,  674  ;  State  v.  Matthews,  91 
N.  C,  435,  cited  and  approved). 

This  was  an  indictment  for  obtaining  goods  by  false  pre- 
tence, tried  before  Oraves,  Judge,  at  Spring  Term,  1886,  of 
Ashe  Superior  Court. 

The  indictment  was  as  follows,  to-wit:  "The  jurors  for  the 
State,  upon  their  oath  present,  that  Martin  V.  Mikle,  late  of  the 
county  of  Ashe,  at  and  in  the  county  of  Ashe,  unlawfully  and 
knowingly,  devising  and  intending  to  cheat  and  defraud  J.  F. 
Motny  and  M.  L.  Motny,  (trading  under  the  name  and  style  of 
Motiiy  Bros.,)  of  their  goods,  money,  chattels  and  property,  did 
then  and  there,  unlawfully,  knowingly  and  designedly,  falsely 
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pretend  to  J.  F.  Motny  and  M.  L.  Motny,  that  Bob.  B.  Wik« 
had  given  to  him,  the  said  Martin  V.  Mikle,  an  order  to  get 
goods  from  J.  F.  Motny  and  M.  L.  Motny,  trading  under  the 
name  and  style  of  Motny  Bros.,  on  the  credit  of  him,  the  said 
Robert  B.  Wilson  ;  by  reason  of  said  false  pretence,  J.  F.  Moiny 
and  M.  L.  Motny,  trading  under  the  name  and  style  of  Motoy 
Bros.,  did  deliver  to  him,  the  said  Martin  V.  Mikle,  a  lot  d 
goods,  to- wit:  a  pair  of  boots  and  other  merchandise,  to  the 
value  of  four  dollars.  Whereas,  in  truth  and  in  fact,  the  said 
Robert  B.  Wilson  had  not  given  the  said  Martin  V.  Mikle  any 
order,  either  written  or  verbal,  for  said  goods,  as  he,  the  >«id 
Martin  V.  Mikle,  then  and  there  falsely  pretended,  which  said 
false  pretence,  he,  the  said  Martin  V.  Mikle,  then  and  there  well 
knew  to  be  false,  by  color  and  means  of  which  said  false  pre- 
tence and  pretences,  he,  the  said  Martin  V.  Mikle,  did  then  and 
there  unlawfully,  knowingly,  and  designedly,  obtain  from  the 
said  J.  F.  Motny  and  M.  L.  Motny,  trading  under  ihe  name 
and  style  of  Motny  Bros.,  being  then  and  there  the  property  of 
the  said  Motny  Bros.,  the  boots  and  other  merchandise  a<?  afore- 
said, with  intent  to  cheat  and  defraud  the  said  Motnv  Bros,  to 
the  great  damage  of  the  said  Motny  Bros.,  contrary  to  form  of 
the  statute,  &c." 

On  the  trial,  *****  Motny,  a  witness  for  the  State,  tes^- 
tified  that  the  defendant  came  to  his  store,  and  represented  to 
him  that  he,  defendant,  had  obtained  an  order  from  one  Wilson, 
to  get  goods  on  his — Wilson's  credit;  that  Wil>on  had  told 
him — the  defendant — to  tell  him — Motny — to  let  him— ilefeo- 
dant — have  some  goods,  and  he — Wilson — would  pay  for  them. 
That  he  did  let  him  have  the  goods  on  said  representation,  and 
charged  the  goods  to  Wilson. 

Wilson,  examined  by  the  State,  testified  that  he  did  not  give 
to  defendant  any  order  upon  Motny  Bros,  fdr  goo<ls,  as  testified 
to  by  Motny.  That  he  had  entered  into  a  contract  with  defen- 
dant, to  have  him  make  some  shingles  for  him,  and  be  had 
promised   him  to  pay  in  goods,  at  the  st«>re  of  Motny  BrcK, 
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when  the  shingles  should  have  been  made;  that  at  the  time  the 
defendant  obtained  the  goods,  the  shingles  had  not  been  made, 
and  he  had  not  authorized  the  defendant  to  get  the  goods  on  his 
credit.  That  he  understood  that  the  defendant  had  begun  to 
make  the  shingles,  about  three  days  after  the  goods  were 
obtained,  and  made  shingles  enough  to  amount  to  seven  dollars 
and  fifty  cents. 

The  defendant  was  examined  in  his  own  behalf,  and  admitted 
that  he  di<l  not  have  an  order,  but  said  he  told  Motny  Bros,  that 
he  bad  a  contract  with  Wilson,  to  make  shingles,  and  that  he 
had  an  understanding  with  Wilson,  that  he  was  to  be  paid  for 
the  shingles  in  goods  at  Motny's  store;  that  he  obtained  the 
goods  from  Motny  Bros.,  but  supposed  he  was  getting  them  on 
his  own  credit,  and  that  he  afterwards  made  the  shingles  accord- 
ing to  the  contract. 

The  jujy  found  the  defendant  guilty,  and  he  moved  for  a  new 
trial  upon  two  grounds : 

1st.  That  the  facts  set  forth  in  the  bill  of  indictment,  does 
not  constitute  an  offence  under  the  statute. 

2nd.  That  there  was  a  variance  between  the  allegations  in  the 
bill,  and  the  proof. 

The  motion  for  a  new  trial  was  overruled,  and  the  defendant 
then  moved  in  arrest  of  judgment,  which  was  overruled  by  the 
Court,  and  the  sentence  of  the  law  was  pronounced  against  the 
defendant,  from  which  he  appealed. 

Attorney  Gefiieraly  for  the  State. 
No  Counsel  for  the  defendant. 

Ashe,  J.  (after  stating  the  facts).  The  first  ground  assigned 
for  a  new  trial,  is  more  properly  to  be  considered  under  the 
motion  for  the  arrest  of  judgment. 

The  second  ground  is  untenable,  for  the  testimony  of  Motny 
and  Wilson,  considered  together,  fully  sustains  the  averments  in 
the  bill.     There  was  no  variance,  unlese  the  jury  should  have 
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discarded  the  testimony  of  both  of  those  witnesses,  and  accepted 
that  of  the  defendant,  as  the  correct  statement  of  the  transactioo. 
If  they  had  done  so,  then  there  was  a  variance,  but  the  jorr 
believed  the  testimony  of  the  first  two  witnesses,  as  is  shown  bj 
their  verdict.  The  new  trial  was  therefore  properly  denied  oo 
that  ground. 

The  first  ground  is  the  same  as  that  urged  in  arrest  of  the 
judgment,  that  the  bill  of  indictment  does  not  set  forth  such  a 
state  of  facts,  as  constitutes  the  crime  of  "false  pretence." 

The  bill,  we  think,  is  well  drawn,  and  contains  all  the  aver- 
ments necessary  to  constitute  the  oiFence  of  '*  false  pretence,"  It 
charges  that  the  defendant  unlawfully,  knowingly,  and  designedly, 
with  intent  to  cheat  and  defraud  Motny  Bros.,  did  falsely  repre- 
sent to  them  that  he  had  an  order  from  Robert  Wilson  to  obtain 
goods  from  them  on  the  credit  of  said  Wilson,  and  tiiat  by 
means  of  the  false  representation,  he  did  obtain  goods  from  them, 
and  they  were  charged  to  Wilson. 

It  could  make  no  diiierence,  whether  the  order  which  the 
indictment  charges  the  defendant  falsely  pretended  to  have  from 
W^ilson,  was  verbal  or  written.  If  A  says  to  B,  "tell  C  to  bt 
you  have  a  pair  of  boots  and  charge  to  me,"  it  is  as  much  aa 
order,  as  if  A  had  written  to  fi  to  let  C  have  the  boots  and 
charge  them  to  him.  An  order,  according  to  Webster,  is  t 
"mandate;"  "an  authoritive  direction."  When  then,  the  in- 
dictment charges  that  the  defendant  falsely  represented  that  be 
had  an  arder  from  Wilson  to  obtain  go<xis  from  Motny  Bros., 
it  was  a  false  representation  of  a  "subsisting  fact/'  and  when  it 
was  made  to  obtain  goods  from  Motny  Bros.,  and  goods  were 
thereby  obtained,  with  intent  to  cheat  and  defraud  Motny  Bro&, 
the  criminal  oifence  is  properly  made  out. 

The  rule  is  thus  laid  down  by  Reade,  Judge,  in  the  case  of 
Slate  V.  Phifer,  65  N.  C,  321,  "that  a  false  representation  of  t 
siibsisting  fady  calculated  to  deceive,  and  which  d<3es  deceive,  and 
is  intended  to  deceive,  whether  the  representation  be  in  wrkutg 
or  in  words,  by   which  one  man  obtains  value  from  anothtf, 
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without  compensation,  is  a  false  pretence,  indictable  under  our 
statute/'  State  v.  Eason,  86  N.  C,  674;  State  v.  Mathews,  91 
N.  C,  635,  and  the  decision  in  these  cases  is  fully  sustained  by 
Mr.  Bishop,  in  his  work  on  criminal  law. 

There  is  no  error.  Let  this  l)e  certified  to  the  Superior  Court 
of  Ashe  county,  that  the  case  may  be  proceeded  with,  according 
this  opinion  and  the  law. 

No  error.  Affirmc^d. 


STATE  V.  DUNCAN  C.  HAYWOOD. 

Juror — Disquctlijication — Motion  to  Quash — Apt  Time — Insanity 

at  the  time  of  the  trial — Issues. 

1.  The  noD-payment  of  taxes  for  the  year  preceding  the  first  Mouday  Id  Septem- 

t>er,  cooslitutes  a  disqualification  to  act  as  a  juror. 

2.  The  objection  to  a  grand  juror,  who  acted  in  passing  upon  the  indictment, 

based  on  such  incapacity,  taken  in  apt  time  and  in  proper  manner,  is  fatal  to 
the  bill. 

3.  The  regular  way  of  making  the  objection,  when  the  facts  do  not  appear  in  the 

record,  Is  by  plea  in  abatement,  and  if  it  appears  on  the  face  of  the  record, 
by  a  motion  to  quash,  but  in  this  State  tbe  distinction  has  not  been  held  to  be 
important,  and  a  motion  to  quash  in  either  case  Is  permitted. 

4.  This  objection  must  be  taken  In  apt  time,  or  it  will  be  waived,  and  apt  time  is 

before  the  prisoner  has  pleaded.  So,  where  on  his  arraignment.  It  was  sug- 
l^eeted  that  the  prisoner  was  then  insane,  and  an  Issue  as  to  his  sanity  at  the 
time  was  submitted  to  a  jury,  who  found  the  defendant  Insane  and  incapable 
of  making  his  defence,  which  verdict  was  set  aside,  and  the  cause  continued, 
aDd,  at  the  next  Term,  motions  to  remove  the  cause  to  another  county,  and 
for  a  continuance,  were  made  and  refused,  and  then  tbe  motion  to  quash  was 
made.  It  was  hddy  to  be  in  apt  time. 

5.  A  motion  to  remove  a  cause  to  another  county,  cannot  be  made  until  the  party 

has  pleaded,  and  the  case  is  at  issue. 

0.  In  such  case,  it  is  not  necessary  for  the  prisoner  to  offer  evidence  of  the  dis- 
qoallflcation,  if  the  Judge  holds  that  the  motion  is  too  late,  and  refuses  it  on 
that  ground  alone. 

6.  Where,  upon  his  arraignment,  it  is  suggested  that  a  prisoner  is  Insane,  and  not 

capable  of  conducting  his  defence,  the  proper  manner  of  procedure  Is  to 
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submit  &u  issue  lo  the  jury,  in  order  to  ascertain  this  fact,  and  while  tkm 
are  precedents  for  submittiDK  the  issue  as  to  guilt  at  the  same  Ume,  the  pn£- 
tice  is  disapproved. 

{StaU  y.  Johnson,  5  Ired.,  221  •  State  v.  WatU,  82  N.  C,  A56 ;  State  ▼.  OtifiiL,  74  N 
C,  816;  State  v.  Watwn,  36  N.  C,  624;  SlaU  v.  Lite*,  77  N.  C,  496;  Stakf. 
Haywood,  78  N.  C,  487  ;  StaU  v.  Barbee,  03  N.  C,  498 ;  State  v,  S^nUh,  80  N.  C. 
410 ;  StaU  v.  Batdwin,  Ihid.,  390 ;  State  v.  Blackburn,  Ibid.,  474  :  State  v.  Ail 
1  D.  <fe  B.,  377 ;  6Ya^0  v.  Swepeon,  81  N.  C,  571  ;  State  ▼.  i/arru,  8  Ired.,  laS,  dt«d 
and  approved). 

Indictment  for  forgery,  tried  t)etore  Clark,  Judge,  and  a 
jury,  at  September  CrimiDal  Term,  1885,  of  the  Superior  Court 
of  Wake  county. 

The  indictment  on  which  the  defendant  was  tried  and  cno- 
victed,  con.si8t8  of  one  count,  charging  forgery,  contained  in  a 
bill  passed  on  by  the  grand  jury,  at  June  Term,  1884,  of  Wake 
Superior  Court,  and  of  two  others,  the  first  charging  for^gefy, 
and  the  second  the  uttering  of  a  forged  order,  passed  on  at  Jalj 
Term,  1885.  These  bills  were  consolidated  by  order  of  the 
Court,  as  authorized  by  the  rulings  in  State  v.  Johnson,  5  Ired., 
221,  and  State  v.  Watts,  82  N.  C,  666. 

The  trial  came  on  at  September  Term,  following,  when  the 
defendant  l)eing  arraigned,  and  called  on  to  answer  the  chaige, 
the  counsel  appearing  on  his  behalf,  suggested  to  the  Court  his 
present  insanity  and  inability  to  plead  or  make  defence,  and  a»k<5i 
that  a  preliminary  inquiry  as  to  his  mental  condition  lie  made 
before  a  jury.  At  a  sul)sequeut  day  during  the  Term,  an  is^ 
was  prepared  and  submitted  to  a  jury,  in  this  form:  "Is  the 
defendant,  Duncan  C.  HaywcKxl,  sane,  and  capable  of  ciindoct' 
ing  his  defence  in  the  indictment  ?  "  The  jury  returned  a  veidict 
in  the  negative,  and  thereupon  the  defendant  was  ordered  to  be 
Femoved,aud  was  conveyed,  to  the  asylum  for  the  insane  near 
Baleigh,  and  committed  to  the  custody  and  control  of  the  aatbori- 
ties  thereof.  On  the  next  day,  and  on  motion  of  the  Solicitor  for 
the  State,  the  verdict  was  set  aside,  as  being  against  the  weight 
of  the  evidence — the  order  of  commitment  to  the  asjiam 
recalled — and  the  defendant  brought  back.     The  cause  was  tbeo 
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ooDtinued  to  the  next  terra  ^^ without  prejudice^^^  and  a  day  cer- 
taiu  fixed  for  the  trial,  the  Judge  giving  notice  to  counsel,  that 
the  two  issues,  as  to  the  defendant's  mental  capacity  to  manage 
faift  defence,  and  of  his  guilt,  would  be  submitted  to  one  and  the 
saaie  jury  at  the  same  time. 

At  the  designated  day  of  the  next  Term,  the  caus«  was  again 
called,  and  the  same  counsel  acting  for  the  defendant,  asketi  for 
an  onier  for  its  removal  to  another  county,  upon  an  affidavit 
offered  in  its  support,  to  which  the  Solicitor  opposed  a  counter 
affidavit,  upon  the  hearing  of  which,  the  Court  found  as  a  fact, 
that ''  the  ends  of  justice  did  not  require,  and  would  not  be  pro- 
moted, by  the  removal,"  and  denied  the  application.  To  this 
ruling  counsel  excepted.  A  motion  was  then  made  for  a  con- 
tin  uance,  which  was  also  refused,  and  exception  entered. 

Counsel  then  moved  that  the  bill  found  at  July  Term,  1885, 
be  quashed,  on  the  alleged  ground  that  a  juror  of  the  grand 
jury  which  passed  upon  it,  was  disqualified  from  acting  as  such, 
by  reason  of  his  not  having  paid  his  taxes  for  the  preceding 
year — no  affidavit  accompanying  the  motion  to  sustain  it.  The 
Court  ruled  that  the  motion  came  too  late,  inasmuch  as  the 
defendant  had  been  calieii  on  to  answer  the  indictment  at  July 
Term,  preceding — the  preliminary  issue  of  his  present  legal 
capacity  tried — ^a  verdict  rendered  and  set  aside — cause  contin- 
ued— and  motions  for  removal  and  cH)nt  in  nance  made  and  refused 
at  this  Term.     Counsel  also  excepted  to  this  ruling. 

The  Court  thereupon  directed  the  trial  to  proceed,  and  the 
clerk  to  propound  the  usual  inquiry  to  the  defendant,  who,  in 
prc»per  person,  pleadeil  not  guilty  of  the  charge,  and  the  jury 
were  empanelled  to  try  the  two  issues : 

"  Is  the  defendant  guilty  or  not  guilty  ? 

"Is  he  now  insane?" 

Passing  by  the  many  rulings  to  which  exceptions  were  taken 
during  the  progress  of  the  trial,  as  not  necessary  to  be  consid- 
ered in  determining  the  appeal,  it  is  sufficient  to  add  that  both 
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issues  were  found  agaiust  the  defendant,  and  the  sentence  of  the 
Court  having  been  pronounced,  the  defeiniant  appealed. 

Attorney  Genei'aly  for  the  State. 

Messrs,  Jos.  B.  Baicheloi\  T.  C,  Fuller  and  John  Deremaj 
Jr,j  for  the  defendant. 

Smith,  C.  J.  (after  stating  the  facts).  The  authorities  in  this 
State  fully  settle  these  two  propositions  of  law: 

1.  The  non-payment  of  taxes  for  the  year  prec^eding  the  first 
Monday  in  September,  when  the  list  is  made  of  conipetetit 
jurors,  constitutes  a  disqualification  to  act.  The  Code,  §§1722 
and  1723;  Stale  v.  Griffin,  74  N.  C,  316;  State  v.  RW^ws,  86 
N.  C,  624. 

2.  The  objection  to  a  grand  juror  who  acted  in  passing  Dpoo 
the  indictment,  based  on  such  incapacity,  taken  in  apt  time  and 
ifi  a  proper  manner,  is  fatal  to  the  prasecution. 

The  regular  and  appropriate  method  of  making  the  objectioo 
under  the  general  practice,  when  the  fact  u|K>n  which  it  depeock 
does  not  appear  in  the  record,  but  is  outside,  and  to  be  established 
by  proof,  is  by  plea  in  abatement,  and  if  it  does  so  appear,  by  a 
motion  to  quash. 

In  our  practice,  the  distinction  has  not  been  recognized  as 
important,  and  the  motion  to  quash  has  deen  held  proper  in  either 
case.  It  has  the  sanction  of  the  Court,  in  State  v.  Liles,  77  X. 
C,  496,  where  a  grand  juror  was  disqualified  by  reason  of  lu> 
having  a  suit  pending  and  at  issue  in  the  same  Court,  and  for 
this  personal  defect,  the  indictment,  on  motion,  was  quashed. 
State  V.  Hayicood,  73  N.  C ,  437 ;  State  v.  Griffin,  74  X.  C, 
316;  State  v.  Barbee,  93  N.  C,  498. 

And  a  plea  in  abatement  for  the  same  incapacity  in  one  of  the 
grand  jurors,  was  sustained  in  State  v.  Smithy  80  N.  C,  410, 
and  it  was  held  not  necessary  to  show  that  he  participated  in  the 
action  of  the  body  in  finding  the  bill. 
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The  objection,  to  be  available,  must  be  made  in  apt  time,  and 
if  not  made  in  apt  time,  is  deemed  to  have  hexn  waived,  and 
cannot  be  taken  at  a  later  stage  in  the  progress  of  the  cause.  In 
the  present  case,  it  was  interposed  upon  the  arraignment,  and 
before  pleading  to  the  charge,  which  the  Court  held,  for  the  rea- 
sons stated  in  the  ruling,  too  late  to  be  entertained,  and  disallowed 
the  motion.     In  this  we  think  there  is  error. 

The  regular  way  of  raising  the  question  of  the  competency 
of  the  grand  jury,  in  the  words  of  Bynum,  J.,  *'  is  not  by  a  motion 
to  quash,  but  by  plea  on  the  arraignment  for  triaV^  State  v. 
Haywood,  73  N.  C,  437. 

*' The  defendant  is  at  liberty,"  says  Dillard,  J.,  *'to  avail 
himself  of  any  want  of  qualification  in  the  grand  jury,  in  whole 
or  part,  when  called  on  to  plead."     State  v.  Smithy  80  N.  C,  410. 

"  If  there  be  a  defect  in  the  accusing  body,"  is  the  language 
of  the  same  learned  Judge  in  another  case,  decided  at  the  same 
Terra,  "it  is  the  right  of  the  fwirty  indicted,  by  plea  in  abate- 
ment, or  by  motion  to  quash,  to  avail  himself  of  such  defect; 
but  it  18  required  to  be  exercised  at  the  earliest  opportunity  after 
bill  Jbund,  which  must  be  upon  the  arraignment,  when  the  party 
is  just  called  upon  to  anstver"     State  v.  Baldwin,  Ibid,,  390. 

Tht'  prisrmer  moved  to  quash  the  indictment,  after  he  had 
pleaded  not  guilty,  for  an  alleged  defect  in  the  organization  of  the 
grand  jury,  and  it  was  declared  by  the  Court,  Ashe,  J.,  deliv- 
ering the  opiniong,  that  "the  objection  came  too  late.  It  was 
not  taken  in  apt  time.''     State  v.  Blackburn,  Ibid,,  474. 

"The  non-payment  of  taxes,  is  held  to  disqualify  a  grand 
juror,  and  a  defendant  may  avail  iiimself  of  such  disqualifica- 
tion, by  a  plea  in  abatement,  if  filed  in  apt  time.     What  is 
meant  by  apt  time  is  the  arraignment  of  the  defendant."     State 
V.  Waisan,  86  N.  C,  624. 

But  whatever  difference  may  be  supposed  to  exist  as  to  the 
two  methods  of  raising  the  objection,  they  are  removed  and  the 
practice  settled  by  statute,  which  provides,  that  "all  exceptions 
to  grand  juries,  for  and  on  account  of  their  disqualification,  shall 
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be  taken  l)efore  the  jury  is  sworn  and  impanelled  t<>  try  the  ia>ac, 
by  motion  to  quash  the  indictment^  and  if  not  so  taken,  the  same 
shall  be  deemed  to  have  l)een  waived."     The  Code,  §1741. 

This  law  at  once  determines  when  the  exception  to  a  grind 
juror  must  be  taken,  and  in  what  mode  it  must  be  done,  or  ma? 
be  done. 

The  defendant,  when  first  called  upon,  did  not  plead  to  the 
charge,  but  on  the  suggestion  of  counsel  appearing  on  his  behalf, 
an  inquiry  was  instituted  before  a  jury,  as  to  the  defendaDtV 
mental  condition,  and  legal  capacity  to  conduct  his  defence  and 
protect  his  own  rights,  and  this  preceded  the  entering  of  any 
plea  to  the  indictment.  The  rendition  of  the  verdict,  in  ansoner 
to  this  inquiry,  and  the  sul)sequent  order  setting  it  aside,  left  the 
cause  in  the  same  plight  and  condition  as  before,  and  it  was  then 
continued,  ^^  without  prejudice^^  that  is,  without  impairing  any  of 
the  legal  rights  of  the  accused  as  they  then  existed,  and  among 
them,  must  be  included  the  right  to  make  the  motion  to  qaa5h. 
State  V.  Watson^  supra. 

The  motion  to  remove  was  prematurely  made,  since  no  iseoe 
had  then  been  made  as  required  by  law.  State  v.  Reidy  1  D.  A 
B.,  377;  State  v.  Swepson,  81  N.  C,  57 i. 

The  overruled  motion  to  continue,  did  not  change  ih^ddui 
of  the  prosecution,  and  hem^e,  when  again  arraigned,  the  defend- 
ant  had  the  manifest  right  to  raise  the  objection  to  the  gnod 
juror,  and  he  should  have  been  afforded  an  opportunity  toaddooe 
proof  of  the  alleged  disqualifications,  if  such  there  was  among 
the  grand  jury  that  found  the  last  bill. 

It  was  argued  for  the  State,  that  no  evidence  was  offered  upon 
the  point,  and  consequently  none  excluded  to  the  defeodaot'? 
injury.  But  when  the  Judge  decided  that  the  rantion  came  t««> 
late,  he  necessarily  decided  that  he  would  hear  no  evidence  io 
its  support,  nor  entertain  the  motion  itself.  The  error  consists 
in  not  giving  an  opportunity  for  the  introduction  of  any  proof 
on  the  subject,  when  the  motion  was  made  in  proper  time. 
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Again,  it  may  be  suggested,  that  as  the  two  indictments  were 
found  at  different  times,  and  by  different  grand  juries,  and  the 
competency  of  one  only  is  called  in  question,  the  only  effect  of 
sastaining  the  motion,  would  be  to  quash  the  two  counts  consti- 
tuting the  last  indictment,  leaving  the  first  undisturbed,  and  as 
the  verdict  was  general,  the  Court  may  proceed  to  judgment 
upon  the  unaffected  count,  not  obnoxious  to  complaint,  the  others 
being  regarded  as  stricken  out,  as  if  they  had  been  quashed. 

But  this  cannot  be  allowed.  Evidence  was  introduced  of  an- 
other act  of  forgery,  c  )mmitied  upon  a  different  person  by  the 
defendant,  and  received  as  applicable  to  the  charge  of  uttering, 
and  tending  to  show  a  guilty  knowledge  of  the  false  making  of 
that  uttered,  and  was  confined  to  that  part  of  the  charge.  It 
would  have  been  incompetent  to  prove  one  forgery,  by  showing 
that  the  accused  had  committed  another,  and  this  would  have 
vitiated  the  trial  <>f  the  single  count  contained  in  the  original 
bill.  The  trial  was  n«>t  such  as  it  would  have  been,  had  the  last 
indictment  been  quashed  and  eliminated  from  the  record,  and 
the  proofs  would  have  been  restricted,  when  confined  to  the  single 
interpretation  of  an  act  of  forgery.  How  far  the  jury  may  have 
been  influenced  by  the  admission  of  evidence,  that  would  not 
have  been  heard  in  the  latter  case,  it  is  not  our  province  nor  in 
our  power,  to  ascertain.  It  is  sufficient  to  say,  that  evidence, 
incom|)eteiit  to  sustain  the  first  charge,  was  heard,  and  should 
not  have  been  heard,  if  the  motion  toqua-«h  had  prevailed.  It  is 
of  the  highest  imp<»rtan(fe,  tluit  the  rules  of  law  should  be  observed 
in  the  administration  of  penal  justice,  and  that  every  person 
accused  of  crime  has  all  the  safeguards  provided  for  the  purpose 
of  securing  a  fair  and  legal  trial,  to  which  those  whose  sanction 
i.M  found  in  the  experience  of  ages,  so  largely  contribute.  A  right 
to  have  a  grand  jury,  (?ompetent  under  the  law,  to  pass  upon  the 
accusation  preferred,  is  guaranteed  to  all,  and  must  be  upheld. 

While  we  do  not  mean  to  decide  that  there  was  error  in  law, 
which  enters  into  and  vitiates  the  verdict  in  submitting  the  double 
issue,  as  was  done  in  this  case,  of  present  insanity  and  guilt,  to 
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the  same  jury,  for  this  course  has  been  pursued  in  other  trials. 
Rex  V.  LiUle,  Russ.  and  R.,  430 ;  Regina  v.  Soulhey^  4  Foster  & 
Fin.y  864,  cited  in  Buswell  on  Insauity,  §461,  and  these  furnish 
a  precedent,  it  is  most  obviously  fitting  and  proper  that  the 
inquiries  should  have  been  separated,  and  that  the  defen<lant's 
capacity  to  enter  upon  a  trial,  should  be  determined  before  he  is 
put  upon  the  trial ;  for  the  trial  would  am<»unt  to  nothing  if  the 
defendant  has  not  the  required  capacity  to  defend  himself  against 
the  charge.  The  very  requirement  to  answer,  prejudges  the  case 
adversely  to  the  pris<mer,  and  must  have  an  unfavorable  influ- 
ence u()on  the  jury,  in  passing  u|>on  the  issue.  Besides,  the 
blending  of  the  inquiries,  by  allowing  evidence  pertinent  to  one, 
and  incompetent  to  the  other,  notwithstanding  the  caution  the 
Judge  may  give  as  to  its  c»onsideration,  may  tend  to  confuse  the 
minds  of  the  jury,  and  to  do  injustice  to  the  defendant.  In 
State  V.  Harris,  8  Ired.,  136,  the  preliminary  inquisition  was 
made  by  the  jury  as  to  the  capacity  of  the  prisoner,  who  from 
infancy  had  been  a  deaf  mute,  to  understand  and  make  defence 
to  the  charge,  and  this  course  was  approved  by  the  Court.  In 
commenting  on  cases  cited  in  the  opinion.  Battle,  J.,  says: 
"We  have  stated  these  cases  with  more  than  usual  particularity, 
because  they  set  forth  clearly,  the  true  grounds  upon  which  a 
deaf  and  dumb  prisoner,  whose  faculties  have  not  l>een  improved 
by  the  arts  of  education,  and  who,  in  consequence  thereof,  can- 
not be  made  to  understand  the  nature  and  incidents  of  a  trial, 
ought  not  to  be  compelled  to  go  thr4)ugh,  what  must  l)e  to  him, 
the  senseless  forms  of  such  a  trial.  Whether  arising  from  phys- 
ical defect  or  mental  disorder,  he  must,  under  such  circum- 
stances, be  deemed  not  sane,  and  of  course,  acc»<irding  to  the 
great  authority  of  Lord  Hale,  he  ought  not  to  be  tried  " 

There  must  \ye  a  new  trial  of  the  criminal  charge  contained 
in  the  indictment,  while  we  see  no  sufficient  reason  for  interfer- 
ing with  the  finding  upon  the  other,  properly  precedent  in  the 
regular  order  of  proceeding.  The  verdict  simply  determines 
the  defendant's  sanity  at  the  time  of  the  trial,  but  does  not  pre- 
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elude  a  nimilar  inquiry  hereafter,  if  any  sufficient  basis  for  it  is 
laid  before  the  Judge,  to  warrant  its  being  submitted  to  a  jury, 
of  an  insanity  sipce  supervening,  and  still  existing.  People'  v. 
FarreU,  31  Cal.,  576. 

This  will  he  certifie'l,  to  the  end  that  the  verdict  of  guilty  be 
set  aside,  with  whatever  was  done  since  the  erroneous  ruling 
upon  the  motion  to  quash,  and  the  cause  proceed  as  upon  the 
arraignment,  in  accordance  with  this  opinion. 

Error.  Reversed. 


STATE  V.  CATHERINE  WOOD. 

City  Ordinances — Jitstiees  Jwnsdidion, 

A  juBtice  of  the  peace  has  jurisdiction  to  try  misdemeanors,  arising  from  viola- 
tions of  the  ordinances  of  cities  and  towns. 

(SUUe  V.  TkreadgUl,  76  N.  C,  17;  State  v.  White,  76  N.,  C,  15,  cited  and  dlstin- 
guiflbed). 

Motion  to  quash  a  warrant  issued  by  a  justice  of  the  peace, 
heard  on  appeal  by  Clark,  Judge,  at  the  November  Special  Crim- 
inal Term,  1886,  of  the  Superior  Court  of  Wake  county. 

The  charge  against  the  defendant,  as  set  out  in  the  warrant, 
was,  that  on  the  29th  day  of  September,  1885,  within  the  cor- 
porate limits  of  the  city  of  Raleigh,  she  unlawfully  and  wilfully 
violated  §3,  ch.  5,  of  the  ordinance  of  the  city  of  Raleigh,  by 
saying  to  the  prosecutrix  in  loud  and  boisterous  language,  **  You 
are  a  nasty  stinking  scar- faced  bitch." 

When  the  case  was  called  for  trial  before  the  justice,  the 
defendant,  through  her  counsel,  moved  to  quash  the  warrant, 
because  the  justice  had  no  jurisdiction  to  issue  it,  and  try  the 
defendant  for  the  olFence  charged  in  the  warrant;  the  jurisdic- 
tion being  exclusively  in  the  Mayor  of  the  city  of  Raleigh,  as 
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wiis  held  in  the  case  of  State  v.  Threadgill,  and  StaU  v.  IVhiU, 
reported  in  76  N.  C.  Reports. 

The  motion  was  sustained,  and  the  State  appealed  to  the  Supe- 
rior Court,  by  the  counsel  representing  the  prosecution. 

At  the  Xovember  S|>ecnal  Criminal  Term,  1885,  of  the  Sof*- 
rior  Court  for  the  county  of  Wake,  before  Clark,  Judge,  the 
defendant  again  moved  to  quash  the  warrant,  upon  the  same 
ground  as  taken  below,  and  the  motion  was  sustained  by  the 
Court,  from  which  judgment  the  State  appealed  to  this  Court 

Attorney  General  for  the  State. 

Mr,  Daniel  G.  Fowle,  for  the  defendant. 

Ashe,  J.  (after  stating  the  facts).  The  case  of  *S^a<^  v.  Thread- 
giU,  76  N.  C,  17,  and  State  v.  White,  76  N.  C,  15,  were  decided 
by  the  Court  under  the  Act  of  1871,  ch.  195,  which  is  the  same 
as  the  pnivision  in  Battle's  Revispl,  ch.  Ill,  §§30  and  31. 

By  the  Act  of  1871,  §1,  the  chief  officers  of  all  cities  and 
towns,  were  endowed  with  the  same  jurisdiction  and  power?  is 
had  therefore  been  given  to  justices  of  the  Peace,  in  criminal 
matters,  except  that  such  officer  shall  not  take  juris<Hetion  of 
any  offence  committed  beyond  the  limits  of  the  city  or  town,  of 
which  he  was  such  chief  officer. 

And  the  second  section  provided,  that  "any  person  or  persons 
violating  any  ordinance  of  any  city  or  town  of  the  State,  shall 
he  deemed  guilty  of  a  misdemeanor,  and  he  subject  to  fheprorii- 
ions  of  this  chapter,^' 

What  were  the  provisions  of  this  chapter?  They  are  none 
other  than  that  the  mayor  or  other  chief  officer  of  the  city  or 
town,  should  have  jurisdiction  to  try  all  criminal  matters  of 
which  justices  of  the  peace  had  jurisdiction,  which  might  occur 
in  the  corporate  limits  of  his  city  or  town,  and  it  was  to  this 
jtirisdiction,  that  any  person  violating  an  ordinance  of  such  citr 
or  town,  was  subjected  by  the  second  section  of  the  act;  and 
it  was  this  provision  iu  the  second  section  of  the  act — ^^  shall  be 
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subjected  to  the  provisions  of  this  Ac£^ — that  led  this  Court  to 
decide  in  ThreadgUCs  and  Whitens  cases,  supra,  that  the  mayor 
or  chief  officer  of  a  city  or  town  had  exclusive  jurisdiction  of 
violations  of  the  ordinances  of  cities  <»r  towns,  of  which  they  were 
chief  officers. 

But  when  the  act  of  1871  was  carried  forward  into  the  Code, 
the  words,  "and  shall  be  sul)jected  to  the  provisions  of  this  chap- 
ter/' were  omitted,  so  that  the  section  read :  "Any  person  violating 
aD  ordinance  of  a  city  or  town,  shall  be  guilty  of  a  misdemeanor, 
and  shall  be  fined,  not  exceeding  fifty  dollars,  or  imprisoned, 
not  exceeding  thirty  days."  There  are  no  restrictive  words.  The 
very  terms  of  the  enactment,  are  such  as  to  confer  jurisdiction 
upon  justices  of  the  peace,  and  our  opinion  is,  under  this  section 
of  the  Code,  the  justice  of  the  peace  had  jurisdiction,  and  it  was 
error  to  quash  the  warrant  on  that  ground. 

Let  this  opinion  be  certified  to  the  Superior  Court  of  Wake 
county,  to  the  end  that  a  procedendo  may  be  issued  to  the  justice 
before  whom  the  case  was  pending  when  the  warrant  was  quashed, 
that  the  case  may  be  proceeded  with  according  to  law. 

Error.  Reversed. 


STATE  V.  A.  POWELL  WALKER. 

Appeal — Peace  Warrant, 

1.  No  appeal  lies  from  the  order  of  a  justice  of  the  peace,  requiring  the  defeud- 

ant  in  a  peace  warrant  to  enter  into  a  recognizance  to  keep  the  peace. 

2.  In  such  case,  upon  appeal  to  the  Superior  Court,  that  Court  has  no  power  to 

discharge  the  defendant,  but  should  dismiss  the  appeal. 

{State  V.  Lyon,  03  N.  C,  575,  cited  and  approved). 

Motion  to  dismiss  an  appeal  from  a  justice,  ordering  the  de- 
fendant to  enter  in  recognizances  to  keep  the  peace,  heard  before 
Graves,  Judge,  at  Spring  Term,  1884,  of  the  Superior  Court  of 
Buncombe  county. 
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Ill  a  peace  warrant  proceed  in  jr  before  a  justice  of  the  peace, 
the  latter  made  an  order  requiring'  the  defendant,  with  suretieg, 
to  enter  into  a  recognizance  in  the  sura  of  ^200,  conditioned  that 
he  would  keep  the  peace,  be  of  good  behavior,  &c.  From  this 
order  he  appealed  to  the  Superior  Couri.  In  that  Court,  the 
Solicitor  for  the  State  moved  to  dismiss  theapfieal,  which  motion 
was  over- ruled.  The  solicitor  then  suggested  that  the  proflecntor 
did  not  desire  that  the  recngnizance  should  be  renewed  or  con- 
tinued. Thereuf>on,  the  Court  gave  judgment,  that  the  defend- 
ant be  discharged  upon  the  payment  of  costs,  from  which  judg- 
ment he  appealed  to  this  Court. 

Mr,  John  Deveretix,  Jr,^  for  the  State.* 
No  counsel  for  the  defendant. 

Merrimon,  J.  (after  stating  the  facts).  This  case  is  substan- 
tially like  that  of  State  v.  Lyon,  93  N.  C,  575.  Xo  appeal  lay 
from  the  order  of  the  justice  of  the  peace,  requiring  the  drfend- 
ant  with  sureties  to  enter  into  recognizance  to  keep  the  peace. 
The  Court  ought,  therefore,  to  have  granted  the  motion  to 
dismiss  the  supposed  appeal.  It  ought  not  to  have  made  rbe 
order  discharging  the  defendant,  because  the  proceeding  was  not 
in  the  Sn|»erior  Court.  It  remained  before  the  justice  of  the 
peacre  to  be  proceeded  in  according  to  law. 

The  order  discharging  the  defendant  must  l>e  reversed,  and  an 
order  entered  dismissing  the  suppased  appeal. 

To  that  end  let  this  opinion  be  certified  to  the  Superior  C^mrt. 
It  is  80  ordered. 

Error.  Reversed. 


*Tbe  Attorney  General,  before  bis  election,  bavlng  been  of  counsel  for  tbe 
defendant,  tbe  Court  called  on  Mr.  Devereux  to  argue  tbe  case  for  the  State. 
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STATE  V.  MARCUS  ROPER. 

Undertaking  on  Appeal. 

Ad  appeal  will  be  dismissed,  wheD  tbe  surety  od  the  undertaking  only  Justifies  in 
the  amount,  and  not  double  the  amount,  thereof. 

(Turner  v.    quinn  92  N.  C,  501;  AtUhony  v.   Carter,  91  N.  C,  229,  cited  and 
approved). 

Indictment  for  retailing  liquor,  tried  before  Gudger,  Judge, 
at  Fall  Term,  1885,  of  the  Superior  Court  of  Macon  couaty. 

The  defeudant  was  couvicted,  and  there  was  judgment  against 
him,  from  which  he  appealed  to  this  Court.  He  was  required 
to  give  a  bond  of  fifty  dollars  on  the  appeal.  He  gave  a  liond 
ill  the  sura  of  fifty  dollars,  with  one  John  Ingram  as  surety,  who 
macle  oath  that  he  "  was  worth  the  sum  of  fifty  dollars  over  and 
above  all  exemptions  allowed  by  law,  personal  and  real,  and  over 
all  his  debts  and  liabilities." 

When  the  case  was  called  for  argument  in  this  C<»urt,  the 
Attorney  General  moved  to  dismiss  the  appeal,  upon  the  ground 
that  the  bond  or  undertaking  was  not  justified  by  the  surety  in 
double  the  amount  specified  therein. 

Attorney  General  for  the  State. 

Mr.  C.  M.  Bwibee,  for  the  defendant. 

Ashe,  J.  This  has  been  so  repeatedly  decided  by  this  Court  to  be 
an  essential  requisite  in  every  undertaking  on  appeal  to  this  Court, 
that  it  is  hardly  necessary  to  cite  any  authority.  We  therefore 
refer  only  to  the  cases  of  Turner  v.  Qainn^  92  N.  C,  501,  and 
Anthony  v.  CaHer,  91  N.  C,  229. 

The  appeal  must  be  dismissed,  and  this  certified  to  the  Supe- 
rior Court  of  Macon  county,  that  the  case  may  be  proceeded 
with  according  to  this  opinion  and  the  law. 

Dismissed. 
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STATE  V.  JACOB  ROGERS. 


Abiise  of  PrwiUge — Evidence — Juror — Indidment — Sdting 

fire  to  Mills — New  Trial, 


1.  It  is  the  duty  of  the  trial  Judg^e  to  watch  the  course  of  the  aixument  to  the 

jury,  and  to  see  that  do  iojustice  arising  from  It  is  done  to  either  the  priftooer 
or  the  State,  and  nothing  appearing  to  the  contrary,  he  is  presumed  to  hare 
done  so. 

2.  Abuse  of  privilege  in  the  argument  to  the  Jury,  is  never  ground  for  a  nev 

trial,  except  when  it  is  gross,  and  probablj*  injured  the  complaining  party, 
and  was  not  properly  checked  by  the  trial  Judge. 

8.  Where  a  new  trial  was  asked  on  the  ground  that  one  of  the  jurors  who  sat  oo 
the  trial  of  the  case  became  insane  very  shortly  after  the  verdict  was  ren- 
dered, and  so  might  be  supposed  to  have  been  insane  while  acting  as  a  jansr. 
the  matter  is  entirely  in  the  discretion  of  the  trial  Judge,  in  the  absence  of 
any  finding  of  fact  that  the  juror  was  insane  while  on  the  jury. 

4.  An  indictment  for  burning  a  mill,  under  The  Code,  1(985,  as  amended  by  the 
Laws  of  1885,  ch.  66,  need  not  allege  that  the  prisoner  set  fire  to  the  mill  vllb 
the  intent  to  injure  some  particular  person. 

{State  V.  Suggs,  89  N.  C,  527  ;  State  v.  Bryan,  Tbid.,  531  ;  Stats  v.  DavU,  93  X.  C 
764,  cited  and  approved). 

Indictment  for  biirniu^  a  mill,  tried  before  Giimer^  Judge, 
and  a  jury,  at  Fall  Term,  1885,  of  the  Superior  Court  of  Chat- 
ham county. 

On  the  cross-examination  of  one  C.  6.  Howard,  a  material 
witness  for  the  State,  he  was  asked,  in  order  to  impeach  him,  if 
on  one  occasion,  one  Wiley  Ellis'  pocket  book  was  not  found  io 
his  boot  leg.  The  witness  answered  that  it  was,  and  on  being 
asked  how  it  came  there,  said,  ^^  ask  Mr.  Ellis,"  and  refused  to 
answer  further. 

In  the  closing  argument  for  the  State,  counsel  asked,  why  did 
not  the  defendant  produce  Wiley  Ellis,  and  show  that  the  wit- 
ness had  stolen  his  pocket  book,  if  such  was  the  fact.  Conntel 
for  the  prisoner  interrupted  the  counsel  addressing  the  jury,  and 
asked  him  to  state  to  the  jury,  that  the  defendant  ha<i  do  right 
to  introduce  this  evidence,  because  it  was  incompetent.     The 


FEBRUARY  TERM,  1886.  861 


State  v.  Rogers. 


counsel  fol*  the  State  refused  to  do  so,  but  proceeded  to  argue 
that  the  defendant  had  the  right  to  introduce  this  evidence. 

The  counsel  for  the  defendant  then  handed  up  to  his  Honor 
a  written  prayer  for  an  instruction  to  the  jury,  that  tlie  defend- 
ant could  not  have  introduced  this  evidence,  to  which  his  Honor 
said  that  lie  did  not  think  it  necessary  to  take  notice  of  it,  and 
that  the  prayer  for  instruction  came  too  late,  and  did  not  notice 
it  in  his  charge.  After  verdict,  the  defendant  moved  for  a  new 
trial,  among  other  grounds,  because  one  of  the  jurors  who  sat 
upon  the  trial,  had  become  insane,  and  that  from  the  develop- 
ment of  the  insanity  so  soon  after  the  rendition  of  the  verdict, 
the  defendant  believed  that  the  juror  was  insane  during  the  trial. 
When  this  juror  was  called  into  the  box,  he  had  been  challenged 
for  catise,  and  after  examination,  had  been  accepted  by  the  defend- 
ant, but  mental  unsoundness  was  not  then  suggested. 

His  Honor  refused  the  motion,  and  from  the  judgment  on  the 
verdict  of  guilty,  the  defendant  appealed. 

Attoimey' General  9i\M\  Mr,  John  Manning ^  for  the  State. 
No  counsel  for  the  defendant. 

Merrimon,  J.  The  witness  for  the  State  sought  to  be  im- 
peached by  the  cross-examination,  might  have  declined  to  answer 
the  questions  asked  in  respect  to  the  pocket-book,  because  they 
tended  to  expose  him  to  a  criminal  prosecution.  He,  however, 
chose  to  answer  them,  and  his  admissions  tended  very  strongly 
to  prove  that  he  had  stolen  the  pocket-book,  as  implied  by  the 
questions  put  to  him,  and  the  prisoner  got  the  benefit  of  that 
discrediting  fact. 

The  question  suggested  to  the  jury,  arguendo,  by  the  coun- 
sel for  the  State  in  the  course  of  his  argumt»nt,  of  which 
complaint  is  made,  was  not  strictly  a  proper  one,  but  any  possi- 
ble undue  weight  it  may  have  had  upon  the  minds  of  the  jury, 
was  sufficiently  counteracted  by  the  interruption  at  the  time, 
made  by  the  prisoner's  counsel.  It  seems  the  Court  thought  so, 
and  hence  it  declined  to  comment  to  the  jury  on  a  matter,  at 
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moHt,  of  slight  importance.  It  was  the  duty  of  the  presidiDg 
Judge  to  watch  the  c<)ur>e  of  the  argument  to  the  jury,  and  see 
that  DO  iujustice  arising  from  it  was  done  to  the  prisoner  <»r  the 
State,  and  it  must  be  presumed,  nothing  to  the  contrary  appear- 
ingy  that  he  did  ao.  The  abuse  of  privilege  of  counsel  in  the 
argument  to  the  jury,  is  never  ground  for  a  new  trial,  except 
when  such  abuse  was  gross,  and  probably  injured  the  party  com- 
plaining, and  wan  not  properly  checked  aud  correcteci  by  the 
Court.  The  supervision  of  the  trial,  including  the  argument  to 
the  jury,  must  be  left  largely  to  the  sound  discretion  of  the  pre- 
siding Judge.  State  v.  Suggs,  89  N.  C,  527;  State  v.  BnfOH, 
Ibid.,  531 ;  State  v.  Davis,  92  N.  C,  764. 

The  juror  supposed  to  have  been  insane,  was  duly  chosen  and 
sworn.  It  is  not  found  as  a  fact,  nor  does  it  appear  in  evidence 
before  the  Court ,  ou  the  motion  for  a  new  trial,  that  he  wis 
insane  while  he  sat  as  a  juror  on  the  trial.  The  prisoner  simply 
inferred  that  he  was,  because  he  became  so  very  shortly  after- 
wards. If  he  became  insane,  as  su^ested,  this  was  a  matter 
properly  addressed  to  the  Court,  upon  a  motion  for  a  new  trial, 
to  be  granted  or  refused  in  its  sound  discretion.  It  was  not  ao 
error  to  refuse  to  grant  it  that  can  be  corrected  in  this  Court; 
certainly  not,  in  the  absence  of  the  fact  to  be  found  by  the  Coon, 
that  the  juror  was  insane  while  sitting  on  the  trial. 

On  examination  of  the  rea)rd,  we  at  first  thought  the  indictment 
defective,  in  that  it  fails  to  charge  that  the  prisoner  set  fire  to 
the  mill,  with  intent  *'to  injure  or  defraud"  some  person.  But 
we  find  that  the  statute,  (Acts  1885,  ch.  66),  repeals  so  much  (if 
the  statute,  (The  Code,  §985.  sub-section  6),  as  made  such  sHefst- 
tion  necessary. 

m 

There  is  no  error.  To  the  end  that  further  proceeding  may 
l)e  taken  in  the  action  in  the  Superior  Court  according  to  hv, 
let  this  opinion  be  certified  to  that  Court.     It  is  so  ordered. 

No  error.  Affirmed. 
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STATE  V.  CHARLES  JOHNSON. 

Jurisdiction — Punishment 

1.  A  simple  assault,  Id  which  do  deadly  weapoD  is  used,  aDd  do  serious  bodily 

harm  dooe  to  the  prosecutor,  is  withlo  the  jurisdictioD  of  a  justice  of  the 
peace. 

2.  Where  ao  lodlctmeDt  charges  ao  ofleDce  of  which  the  Superior  Court  has  juris- 

dictioD,  but  the  conyictioD  is  for  a  less  offeDce,  the  Superior  Court,  haviog 
once  obtained  jurisdiction,  can  proceed  to  judgment  for  such  less  offence. 

3.  In  coDvictioDs  for  simple  assaults,  where  there  is  do  inteot  to  commit  rape, 

and  DO  deadly  weapon  used,  and  no  serious  bodily  harm  done,  the  punish- 
ment is  limited  to  a  fine  of  $50,  or  imprisonment  for  thirty  days. 

4.  The  Court  has  no  power  by  its  judgment,  to  direct  that  the  defendant  shall  be 

hired  out  by  the  county  authorities,  but  it  can  only  authorize  this  to  be  done, 
under  such  rules  and  regulations  as  may  be  prescribed  by  the  commissioners. 

5.  So,  where  a  defendant  was  indicted  for  an  assault  with  an  intent  to  commit 

rape,  and  agreed  to  a  verdict  for  simple  assault ;  It  vxu  fieldj  that  the  Superior 
Court  bad  jurisdiction  to  pass  sentence,  but  that  it  could  not  imprison  for 
twelve  months,  and  order  toe  county  commissioners  to  hire  the  prisoner  out. 

6.  In  such  case,  the  prisoner  is  not  entitled  to  a  new  trial,  but  only  that  the  case 

be  remanded,  iu  order  that  a  proper  judgment  may  be  passed. 

{State  V.  Seavea,  85  N.  C,  558 ;  State  v.  Bay,  89  N  C,  581 ;  State  v.  Spdler,  91  N. 
C,  526;  StaU  v.  WatU,  85  N.  C,  517;  Stale  v.  yoi^ood,  93  N.  C,  578,  cited  and 
approved). 

Indictment  for  an  assault  with  intent  to  commit  rape,  tried 
before  MeareSj  Judge^  and  a  jury,  at  December  Terra,  1885,  of 
the  Criminal  Court  of  Mecklenburg  county. 

After  the  evidence  for  the  State  had  closed,  the  defendant 
offered  to  submit  to  a  verdict  for  a  simple  assault,  which  was 
agreed  to  by  the  State.  Thereupon,  the  verdict  was  so  entered, 
and  the  Court  sentenced  the  defendant  to  imprisonment  in  the 
county  jail  ft»r  twelve  months,  and  that  he  hired  out  by  the 
county  commissioners. 

From  this  judgment  the  defendant  appealed. 

Attorney  General^  for  the  State. 

Mr.  W.  P.  Bynunhj  for  the  defendant. 
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Merrimon,  J.  The  charge  in  the  indictment,  is  that  of 
assault  with  the  intent  to  commit  rape.  The  defendaat,  how- 
ever, was  only  convicted  of  a  simple  assault.  No  deadly  weapon 
was  used,  nor  was  any  serious  damage  done  to  the  prosecatrix. 
So  that  tlie  offence  committed,  was  one  within  the  jurisdiction 
of  a  justice  of  the  peace,  and  the  offender  might  have  been  pros- 
ecuted in  that  jurisdiction. 

As,  however,  the  indictment  charged  an  offence  in  its  natarc 
embracing  an  assault,  within  the  jurisdiction  of  the  Crimiml 
Court,  that  Court  obtained  jurisdiction,  and  although  the  coo- 
viction  was  for  the  less  offence,  the  Court  being  one  having  gen- 
eral jurisdiction  of  criminal  offences,  retained  jurisdiction  over 
the  less  offence,  and  had  authority  to  proceed  to  judgment  b 
that  respect.  The  verdict  of  guilty  of  the  less  offence,  did  not 
have  the  effect  to  oust  the  jurisdiction  of  the  Court  Sfde  v. 
Reaves,  85  N.  C,  563;  StaU  v.  Ray,  89  N.  C,  581  ;  Stole  v. 
Speller,  \)1  N.  C,  526.     The  Court  therefore  had  jurisdiction. 

But  we  think  there  is  error  in  the  judgment,  because,  as  the 
jury  in  effect  found  that  there  was  no  intent  to  commit  rape, 
the  offence  was  not  aggravated  by  the  existence  of  such  fact,  and 
because  it  appeared  that  no  deadly  weapon  was  used,  and  no 
serious  damage  was  done,  and  further,  that  the  defendant  was  a 
boy  under  fourteen  years  of  age. .  The  statute,  (The  Code,  §987,) 
expressly  provides  that  in  such  cases  the  punishment  should  not 
exceed  a  fine  of  fifty  dollars,  or  imprisonment  for  thirty  dajs. 
It  should  be  observed,  that  the  defendant  was  only  convicted  of 
a  simple  assault,  unattended  by  the  distinguishing  cause  of 
aggravation  mentioned.  The  statute  just  cited,  is  general,  and 
applies  in  such  cases,  in  all  jurisdictions.  This  case  is  different 
in  respect  to  the  manner  of  punishment,  from  that  of  SUUe  v. 
Waits,  85  N.  C,  517. 

The  judgment  is,  that  the  defendant  shall  be  imprisoned  for 
twelve  months,  ''and  that  he  be  hired  out  by  the  county  oom- 
missioners."  This  onJer  seems  to  have  been  made  iDadvertentlj. 
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It  is  oot  the  province  of  the  Court,  to  direct  that  the  defendant 
be  ^' hired  out/'  but  to  aiUhorize  the  commissioners  to  do  so, 
under  rules  and  regulations  to  be  prescribed  by  them.  The 
Code  §3484.     S^te  v.  Norwood,  93  N.  C,  578^. 

There  is  therefore  error.  The  defendant  is  not  entitled  to  a 
new  trial,  but  to  have  such  judgment  as  the  law  allows,  entered 
against  him.  To  that  end  let  this  opinion  be  certified  to  the 
Criminal  Court,  according  to  law.     It  is  so  ordered. 

Modified. 


»TATE  V.  ALLISON  SPEAKS. 

Jury — Challenge  to  the  Array — Expert — Deadly    Weapon — 
Judge^a  Charge — Abxise  of  PHvilege, 

1.  A  challeDge  to  the  array  can  only  be  taken,  when  there  Is  partiality  or  miscon- 

dact  in  the  sheriff,  or  some  irregularity  in  making  out  the  list. 

2.  Where  the  sheriff  returned  to  a  writ  for  a  special  venire  that  be  had  not  sum- 

moned one  of  the  jurors  because  he  was  dead,  and  that  he  had  not  summoned 
three  others,  because  they  could  not  be  found :  It  was  held,  no  ground  for  a 
challenge  to  the  array. 

8l  a  physician  who  qualifies  himself  in  other  respects,  is  not  precluded  from  tes- 
tifying as  an  expert,  because  he  has  not  been  examined  by  the  State  Board  of 
Medical  Examiners. 

4.  Where  a  witness  is  asked  with  a  view  to  corroborate,  whether  he  has  not  made 

the  same  statement  before  being  examined,  he  may  testify  that  he  has  made 
the  same  statement  before  going  on  the  stand,  but  he  cannot  tell  other  things 
said  in  the  same  conversation,  which  were  not  brought  out  on  the  first  exam- 
iuation. 

5.  What  was  the  instrument  used  to  occasion  the  death,  is  a  question  for  the 

jury ;  whether  or  not  it  is  a  deadly  weapon,  is  to  be  decided  by  the  Court. 

6.  It  is  not  error  in  the  trial  Judge,  to  refuse  an  instruction  not  warranted  by  any 

view  of  the  case,  nor  should  he  give  a  charge  which  involves  a  mere  abstract 
proposition  of  law,  not  raised  by  any  evidence  in  the  case  on  trial. 

7.  Where  the  bill  charged  that  the  killing  was  done  with  a  rock,  and  the  Judge 

charged  the  jury  that  if  the  killing  was  done  with  a  rock,  or  other  rniifsile^  &c. ; 
It  vHu  hdd^  not  to  be  error,  as  it  is  immaterial  whether  the  killing  was  done 
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with  the  weapon  charged  in  the  bill,  or  with  some  other  ini^troineo!  c4  \ht 
same  nature  and  character. 

8.  An  exception  that  the  prosecutins:  attorney  used  improper  lauf^a^  andai^j- 
ments  in  hie  address  to  the  jury,  will  not  be  considered,  when  It  i»  m4  mide 
until  after  the  verdict  was  rendered. 

{StaU  V.  SheeUy  89  N.  C,  54S;  State  v.  Cole,  at  this  Term :  iitaU  v.  Weat^  6  J<i9^ 
505 ;  State  v.  6W«««,  8  Ired.,  407 ;  State  v.  Martin,  2  Ired.,  101 ;  WoiJwr  r.  Bata-. 
1  Ired.,  20H ;  State  v.  Gould,  90  N.  C,  fi58 ;  State  v.  Suggs,  89  N.  C\,  531 ;  H&rtk 
V.  Knox,  87  N.  C,  48-%  cited  and  approved). 

Indictment  for  murder,  tried  liefore  Montgomery,  Jwigt, 
at  Fall  Term,  1855,  of  Iredell  Superior  Court. 

The  prisoner  was  chargeil  with  I  he  murder  of  Noah  Msmhi, 
in  the  county  of  Iredell,  on  the  first  day  of  February,  1H65. 

At  the  request  of  prisoner's  counsel,  one  hundred  namt^  of 
jurors  were  drawn  from  the  jury  box  of  s>aid  (5ounty,  in  aavnl- 
ance  with  the  provisions  of  §1739  of  The  Code.  A  writ  of 
venirt  was  issued  to  the  sheriff  of  said  county,  who  made  Joe 
return  thereof,  that  he  had  summoned  all  the  persons  named 
therein,  except  four,  and  as  to  them,  he  returned  that  one  ir» 
dead,  and  the  others  were  not  to  l>e  found.  All  the  jurors  an- 
swered to  the  call  except  these  four,  and  on  the  failure  of  these 
four  to  answer,  the  prisoner  challenged  the  array,  and  assigued 
for  cause,  the  failure  of  these  four  to  answer,  and  the  sheriff*? 
return.  The  challenge  was  overruled,  and  the  prisoner  exceped. 
The  jury  was  obtained  l>efore  the  prisoner  exhausted  his  per- 
emptory challenges. 

On  the  trial,  the  following  is  the  sul>staDce  of  the  niaierii! 
parts  of  the  testimony  : 

Thomas  Redman,  a  witness  for  the  State,  testified  thai  he 
knew  deceased — lived  a  mile  from  him — he  was  dead — saw  hiai 
when  he  was  knocke<!  down  ;  it  was  between  his,  witnesses  bousef 
and  Allison  Speak's;  he  and  the  prisoner  had  had  a  qoaml 
about  seven  and  a  half  cents,  which  the  witness  ow>ed  hiio — 
prisoner  cursed  him — witness  told  him  if  he  would  g^i  off,  Iw 
would  pay  him;  prisoner  continued  to  curse  him;  he  saw  ike 
prisoner  no  more  until  up  in  the  road,  he  commeooed  rursinf 
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witness — they  quarrelled  awhile,  and  prisoner  went  up  the  road. 
Lee  Shoemaker  came  up,  and  he,  witne^ss,  Jim  Pratt,  and  (he 
deceased,  were  standing  together,  not  three  steps  apart,  when  the 
rock  was  thrown;  it  was  not  more  than  half  an  hour  after  he 
had  last  peen  the  prisoner,  before  the  rock  was  thrown  ;  the  rock 
knocked  the  deceased  down ;  it  hit  him  over  the  eye,  and  he  got 
Dp  and  said,  "Oh  Lord !" — and  as  he  was  getting  up  more  rocks 
were  thrown;  prisoner  had  said  when  he  was  cursing  witness, 
that  he  would  whip  him  or  die.  Witness  had  been  threatening 
to  whip  S|)eaks;  he  went  next  morning  to  where  the  deceased 
had  been  knocked  down,  and  got  the  deceased's  hat,  and  found 
a  rock  beside  it.  "  It  was  a  sorter  long  flint  rock,  weighing  one 
and  a  half  or  two  pounds — it  was  burst  in  three  pieces,  and  on 
putting  the  pieces  together,  they  fitted.  There  were  no  more 
rocks  there,  except  where  he  threw  them." 

James  Pratt,  a  witness  for  the  State,  testified  that  the  prisoner 
and  Thos.  Redman  had  had  a  fuss  at  the  election  ground  that 
day,  and  he,  the  deceased,  Thomas  Redman,  and  Lee  Shoemaker, 
were  returning  together  from  the  election  ground ;  the  prisoner 
came  up  behind  them  cursing — said  he  could  whip  any  man  in 
the  crowd.  Reswore  "he  would  whip  Redman  that  night  or 
die."  Redman  said  he  wouldn't.  About  that  time,  Jasper 
Smith  came  up,  and  said,  "  Is  there  anybody  that  wants  to  fight?" 
witness  said,  "No,  or  there  would  have  been  a  fight  before  now." 
Smith  jum|>ed  off  his  mule  and  made  at  prisoner,  who  ran,  and 
it  was  only  a  few  minutes  after  prisoner  ran  off,  before  the  rock 
was  thrown.  There  were  four  rocks  thrown  altogether,  and  he 
could  have  touched  all  the  parties  when  the  rock  was  thrown. 
He  heard  a  noise,  and  went  out  in  that  direction,  and  saw  the 
bulk  of  a  man,  about  twenty  steps  off,  running,  but  could  not 
tell  who  it  was.  He  saw  the  rock  next  morning;  it  was  broken 
into  two  pieces,  and  would  weigh  two  or  three  pounds.  Mason 
died  in  five  days  after  he  was  struck.  He  also  testified  that  the 
prisoner  was  five  feet  five  inches  high,  and  Thomas  Redman 
much  higher  and  stouter.     That  he  heard   a   pistol  fire  in  the 
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direction  of  the  lane,  before  the  difficulty,  and  heard  the  rori 
strike  Mason. 

Lee  Shoemaker,  examined  by  the  State,  testified  that  a  little 
after  sun-down,  he  left  the  election  ground;  that  he,  Redman, 
Pratt,  and  deceased  being  together,  saw  a  man  sitting  on  a  log; 
he  went  up  to  him,  and  found  it  was  the  prisoner.  He  saidtbe 
crowd  was  against  him.  A  quarrel  commenced  between  himud 
Redman,  and  he  saw  the  prisoner  pick  up  a  piece  of  rock.  Wit- 
ness and  deceased  went  on,  and  were  soon  joined  by  Redman  and 
Pratt,  and  Mason  was  knocked  down  by  something,  aod  aid. 
^'Oh,  Lord."  About  that  time  he  heard  the  second  rock,  or 
something,  hit  a  limb  over  his  head,  and  that  neither  be,  Red- 
man nor  Pratt  threw  the  rock. 

Jasper  Smith  testified,  that  he  did  not  throw  the  rock  at  de- 
ceased; that  he  heard  the  parties  quarreling — went  to  them,  8iv 
deceased,  Jim  Pratt,  and  Thomas  Redman.  Redman  had  off 
his  coat,  was  talking  loud  and  abusing  the  prisoner.  Witoes 
said,  "Boys,  if  you  are  going  to  fight,  why  don't  you  doil? 
Prisoner  was  eight  or  ten  steps  up  the  road.  Witness  said,  "Are 
three  of  you  afraid  of  one  man  ?"  Redman  said  "  he  woo'tfigfet, 
every  time  we  go  to  him  he  runs."  Witness  went  towards  pris- 
oner, and  he  ran,  and  witness  left  in  a  few  minutes. 

G.  W.  Holler,  witness  for  the  State,  testified  that  he  aw  ^ 
prisoner  the  next  morning  after  the  difficulty,  and  he  said  if 
Mason  was  knocked  down,  he  reckoned  it  was  a  mistake  io 
throwing  the  rock.  A  day  or  two  afterwards,  he  was  at  tk 
house  of  witness,  and  said  that  he  was  accused  of  throwing  die 
rock,  but  was  innocent.  Witness  said  to  him,  "  If  I  was  g«ilty> 
I  would  take  one  of  those  horses  and  leave,"  bnt  he  made  l^* 
of  it,  and  said,  "  he  would  come  out  of  it  for  twenty  dollars." 

One  Mayberry,  another  witness  for  the  State,  testi6€d  ihit  v 
had  prisoner  in  his  custody,  and  he  slipped  off,  and  be  oevtr 
saw  him  again  until  here  in  Court.  It  was  thick  dusk  wbeohe 
got  home  from  the  election  ground  ;  saw  the  prisoner  in  the  wad: 
he  appeared  to  be  drinking,  and  was  staggering  about ;  that  be 
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heard  the  quarreling  up  the  roa<l,  but  heard  a  pistol  fire  as  he 
was  leaving  the  election  ground.  When  he  put  up  his  horse,  he 
could  distinguish  the  bulk  of  a  horse  twenty-five  yards,  but  could 
not  have  told  a  man  twenty-five  yards.  He  went  to  the  place 
where  deceased  was  kno<;ked  down  next  day,  and  saw  some  scat- 
tering rocks. 

Dr.  White  was  then  examined  for  the  State,  and  testified  that 
he  was  a  practicising  physician  ;  had  been  practicing  for  twenty 
months;  had  attended  one  course  of  lectures,  and  had  practiced 
in  surgery,  and  had  sufficient  learning  to  form  an  opinion  upon 
the  branches  of  his  profession,  but  that  he  had  not  been  examined 
by  the  State  Board  of  Medical  Examiners.  The  prisoner  ob- 
jected to  his  testimony,  on  the  ground  he  had  never  been  exam- 
ined by  the  Board.  The  objection  was  overruled,  and  the  pris- 
oner excepted.  The  witness  then  testified  that  he  had  been  called 
to  see  the  deceased  on  the  Thursday  after  he  was  knocked  down 
on  the  Tuesday  previous.  He  examined  the  wound,  which  was 
over  the  left  eye.  It  was  a  compound  fracture  of  the  frontal 
bone,  and  the  wound  caused  the  death  of  the  deceased.  The 
deceased  was  not  rational  from  the  time  he  saw  him. 

Mason,  the  father  of  the  deceased,  was  next  examined  in  behalf 
of  the  State,  who  stated  that  he  saw  the  deceased  the  next  morn- 
ing after  he  was  hurt,  lying  by  the  roadside  on  the  mountain, 
about  11  o'rlock.  Ht*  was  unable  to  get  up^  but  was  in  his 
right  min<l.  He  said  he  was  going  to  die;  that  Allison  Speaks 
had  thrown  a  rock  at  Thomas  Redman,  and  hit  him  ;  he  saw 
Allison  when  he  threw.  Allison  and  he  had  never  had  a  word  ; 
that  he,  Thomas  Redman,  Jim  Pratt,  and  Lee  Shoemaker,  were 
standing  together;  he  saw  a  man  squatting  in  the  fence  corner; 
that  he  stooped  down,  and  was  looking  at  him  through  the  **  ele- 
ment" light  when  he  was  kn(K*ked  down,  and  it  was  Allison 
Speaks. 

Elihu  Speaks  testified,  on  the  part  of  the  Slate,  that  he  heard 
the  prisoner  say,  after  the  difficulty,  that  he  had  to  leave  the 
road,  he  could  not  fight  the  crowd.     Witness  asked   him  who 
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threw  the  rock,  and  he  said  he  did  not  know,  but  it  did  not  fait 
the  raan  it  was  thrown  at. 

Adij  Hardin  was  examined  for  the  defense,  and  testified  that 
the  deceased  came  to  his  house  after  dark,  on  the  ni^ht  be  was 
hurt.  Witness  asked  him  who  did  it,  and  he  said  he  did*Qi 
know. 

Several  witnesses  for  the  defence,  testified  that  they  saw  the 
deceased  two  or  three  times  after  he  was  hurt,  and  they  did'ai 
think  he  had  anv  sense. 

m 

The  prisoner  was  then  examined  in  his  own  behalf;  gave  a 
long  account  of  the  quarreling  between  himself  and  Redman — 
said  he  had  l)een  drinking  off  and  on  all  day,  but  recollected 
what  occurred;  he  did  not  know  anything  about  deceased  being 
knocked  down,  and  made  a  general  denial  of  those  parts  of  the 
conversation  with  him,  as  testified  to  by  the  State's  witoeseies, 
which  were  prejudicial  to  him. 

Mrs.  Mayberry,  a  witness  for  the  prisoner,  testified  that  after 
her  husband  came  from  the  election,  she  heard  the  fuss,  and  went 
up  to  the  stable  where  he  was — heard  the  quarreling — *^ heard 
some  one  accuse  auother  of  stealing — reply — damned  lie — some 
one  said  that  won't  do — heard  two  licks — went  to  the  house — 
there  was  a  crowd  at  the  house,  counting  the  votes."  On  ciw^*- 
examination,  she  said  she  was  not  certain  she  heard  any  licks, 
but  they  soundecj  like  licks.  On  red irect-exami nation,  she  w»« 
asked  if  she  had  made  the  san)e  statement  to  anyb«xiy  else,  that 
she  had  testified  to  here?  The  Solictor  objected,  and  staled  be 
had  not,  and  did  not  intend  to  impeach  her.  The  Oiurt  over- 
ruled the  objection,  and  permitted  the  witness  to  answer  the 
question,  and  she  replied  that  immediately  after  the  oceurTence, 
she  had  told  her  husband  the  same  thing,  and  she  went  od  to 
state,  that  she  had  told  her  husband  that  she  thovghi  9omf  tmt 
was  killed^  but  this  latter  part  of  her  statement  was  held  to  be 
unimportant,  and  was  excluded,  but  the  Court  admitted  the  r^. 
The  prisoner's  counsel  excepted  to  this  ruling. 

The  prisoner's  counsel  asked  the  following  written  iD-^tnie- 
tions : 
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1st.  The  killing  of  th4»  dei^asefl  not  heinjr  admitted  in  this 
case,  it  is  necessary  for  the  jury  to  be  satisfied  from  the  evidence, 
beyond  a  rea^>nable  doubt,  that  the  deceased  was  killed  by  the 
pri**oner,  before  they  can  convi«'t  hira  of  any  offence. 

2nd.  That  from  the  size  and  shape  of  the  rock,  alleged  by  the 
State  to  have  l)een  thrown  by  the  prisoner  at  the  deceased,  and  the 
manner  and  distance  from  which  it  was  thn»wn,  the  Court  can- 
not say  as  a  matter  of  law,  that  it  wa^*  a  deadly  weapon,  but 
musr  leave  that  with  the  jury  as  a  matter  of  fact. 

3<l.  Tiiat  if  the  jury  believe  that  the  deceased  was  slain  in  a 
sudden  quarrel  and  hot  blo(xl,  without  previous  malice,  the  pris- 
oner WDuld  only  Iw*  guilty  of  manslaughter,  though  they  should 
believe  that  he  killed  the  deceased. 

4th.  That  if  the  jury  l)elieve  that  the  |)ris<mer  killed  the 
def-eased,  and  that  he  intended  to  strike  Redman,  and  ni>t  the 
decreased;  if  the  assault  upon  R«dman  had  been  only  manslaugh- 
ter had  he  killed  Redman,  then  it  would  be  manslaughter  as  to 
the  killing  nf  the  dei!e&se<l. 

5th.  That  if  the  jury  l>elieve  that  the  priscmer  threw  the  rock 
that  killed  the  decease<i,  and  only  intended  to  frighten  or  punish 
Redman,  and  did  not  intend  to  kill  him,  or  do  him  great  lH)dily 
harm,  and  the  missile  thrown  was  not  a  deadly  weapon,  then  the 
prisoner  would  only  be  guilty  of  manslaughter. 

6th  That  a  weapon  might  be  a  deadly  weapon,  when  used  on 
a  small  or  feeble  man,  that  would  not  be  a  deadly  weapon  when 
used  on  a  large  or  powerful  man. 

The  Court  dei^lined  to  give  these  special  instru(?tions,  except 
so  far  as  they  are  contained  in  his  charge  to  the  jury.  The  charge 
of  the  Court  was  given  at  (!onsi<lerable  length. 

The  first  instruction  asked  by  the  prisoner,  was  substantially 
eiven  by  the  Court  as  follows:  "Has  the  Slate  satisfied  you 
bevond  a  reasonable  doubt,  that  the  deceased's  death  was  caused 
by  a  wound  received  on  the  night  of  the  4th  of  November, 
1884,  as  charged  in  the  indictment,  and  that  the  prisoner  at  the 
bar  threw  a  r(»ck  or  other  missile  which  inflicted  the  wound?  If 
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the  State  has  failed  to  satisfy  you  of  either  of  these  facts,  tbeo 
it  is  your  duty  to  acquit  the  prisoner. 

The  Court  declined  to  give  the  second  instruction  asked,  and 
charged  the  jury  upon  that  point,  "  that  a  rock  weighing  tme 
and  a  half  pounds,  if  thrown  by  the  prisoner,  is  a  deadly 
weapon." 

The  Court  gave  the  chini  instruction  askKi,*  almost  in  the 
very  language  of  the  instruction  as  praye<l  for. 

In  lieu  <»f  the  fourth  instruction  asked,  the  Court  charged  the 
lury:  "If  the  State  has  fully  satisfied  you,  that  the  prisoner  gut 
a  rock  weighing  one  pound,  or  a  pound  and  a  half,  with  the 
intention  of  throwing  it  at  Thomas  Redman,  with  the  inieDi  to 
kill  him,  or  do  him  some  great  bodily  harm;  conceah'd  himself 
and  threw  the  rock  at  Redman,  with  the  intent  to  kill  him  or  do 
him  some  great  bodily  harm,  and  misused  Redman  and  hit  the 
deceased,  and  thereby  killed  him,  it  would  lie  murder,  aud  it 
would  be  your  duty  to  convict." 

The  fifth  instruction  asked,  was  given  by  the  C<»iirt  in  the 
very  language  of  the  instruction  as  prayed. 

The  sixth  instruction  was  refused,  and  instead  thereof  the 
Court  charged :  "  If  the  State  has  fully  satii^fied  you,  that 
the  prisoner  threw  a  flint  rock,  weighing  a  pouud  and  a  half,  or 
two  pounds,  (which  the  Court  charged  you  was  a  deadly  weapoo.) 
at  Thomas  Redman,  or  at  decreased,  or  at  any  one  standing  in  the 
crowd  with  the  deceased,  or  at  the  crowd,  at  a  distance  of  twentr 
steps  or  less,  aud  thereby  killed  the  deceased,  it  would  lie  mur- 
der, unless  there  were  circumstances  of  mitigation,  extenimlioo 
or  excuse,  and  if  th^^re  were  such  circumstances,  the  hunfen 
would  be  on  the  defendant  to  establish  them  to  the  satisfacti'»n 
of  the  jury. 

The  Court  concluded  its  charge  as  follows:  "  The  jury  i«fl 
render  one  of  three  verdicts  in  this  case.  If  the  State  has  failed 
to  satisfy  you  beyond  a  reasonable  doubt,  either  that  the decased 
died  from  the  wound  inflicted  on  the  night  of  November  4th, 
1884  ;  or,  if  the  State  has  failed  to  satisfy  you  beyond  a  rvtism- 
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able  Hoabt,  that  the  prisoner  threw  the  rock,  or  other  rais?iile, 
which  iuflimed  the  wound,  it  is  your  duty  to  acquit  the  prisoner; 
and  if  the  State  has  satisfied  ytiu  beyond  a  reasonable  doubt  that 
the  prisoner  threw  the  rock,  or  other  missile,  which  inflicted  the 
wound  of  which  the  deceased  died,  it  is  your  dutv  to  convict 
hini,  either  of  murder  or  manslaughter,  as  you  may  find  under 
the  instructions  already  given." 

The  prisoner  excepted  to  the  refusal  of  the  Court  to  give  the 
special  instructions  asked,  and  to  the  charge  as  given.  The  jury 
rendered  a  verdict  of  guilty.  There  was  a  motion  for  a  new 
trial,  upon  the  ground  of  the  exceptions  heretofore  taken,  and 
u[H>n  the  further  ground,  that  the  Solicitor  had  abused  the  priv- 
ilege of  an  attorney,  in  his  address  to  the  jury — the  objection- 
able portions  of  which  are  set  out  at  great  length  in  the  state* 
lueut  of  the  case. 

AUo}'vey' General y  for  the  State. 

Mr,  R.  F.  Armjield,  for  the  defendant. 

Ashe,  J.,  (after  stating  the  facts).  The  first  exception  taken 
by  the  prisoner,  was  to  the  ruling  of  the  Court  in  disallowing 
his  challenge  to  the  array.  But  there  was  no  error  in  that — for 
a  challenge  to  the  array  can  only  be  taken  when  there  is  partiality 
or  misconduct  in  the  Sheriff,  or  some  irregularity  in  making  out 
the  list.  Wharton's  Am.  Cr.  L.,  §2946.  There  was  here  no 
default  in  the  Sheriff.  One  of  the  persons  named  as  jurors 
could  not  be  summoned,  because  he  was  dead,  and  the  other 
three  tH)uld  not  be  summoned,  l)ecause  they  could  not  be  found. 
The  Sheriff  returned  these  facts.      What  more  could  he  do? 

The  sec»ond  exception  was  to  the  Court's  overruling  the  pris- 
oner's ex(W|ition  to  the  admission  of  the  testimony  of  Dr.  White, 
as  an  expert,  and  this  exception  is  put  wholly  on  the  ground 
that  he  had  not  l>een  examined  by  the  State  Board  of  Exam- 
iners. This  is  a  virtual  admission  of  his  competency,  except  for 
that. 
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•  On  his  preliminary  examinatioii,  he  clearly  qualified  himself 
to  testify  88  an  expert,  under  the  rules  lai<l  d«iwn  by  ihis  0»urt 
in  several  cases,  notably  in  State  v.  Sheets,  89  N.  C,  543;  State 
V.  Cofe,  at  this  Term :  and  we  know  of  no  rule  of  evidem-e  or  of 
law,  that  would  exclude  his  testimony,  because  he  had  not  been 
examined  by  the  Examining  Board,  when  he  has  shown  himself 
to  l)e  otherwise  qualified. 

The  third  exception  was  to  the  ruling  out  of  what  Mn*.  Xlav- 
berry  said  to  her  husband,  about  some  one  l^eing  killed.  There 
was  no  error  in  that.  In  her  examination  in  chief,  she  had  stated 
that  she  heard  some  quarreling,  and  something  that  souoded  like 
two  licks,  but  said  nothing  about  any  one  being  killed,  and  tio 
re-direct  examination,  she  was  asked,  after  objec*tion  by  the  So- 
licitor, if  she  had  made  the  same  statement  to  anvb<idv  else,  and 
she  said  she  had  told  it  to  her  husband,  and  told  him  that  Ae 
thought  some  one  had  been  killed.  This  was  properly  ruled  out, 
because  she  had  made  no  such  statement  on  her  exaniioation  in 
chief.  It  did  not  amount  to  anything  in  any  view  of  the  esse. 
What  she  thought,  could  not  possibly  have  affected  the  miods 
of  the  jury  in  the  least,  and  it  is  always  better  to  rule  such  im- 
material questions  in  favor  of  the  defendant  in  criminal  actions. 
To  do  otherwise,  only  gives  the  <lefendant  grounds  of  appeal, 
an<l  often  has  no  other  effect  than  to  delay  and  ol)struct  tbe 
course  of  justice. 

The  fourth  exception  was  to  the  refusal  of  the  Court  to  p^^ 
the  special  in^^tructions  asked.  We  are  unable  to  discover  any 
error  in  the  rulings  of  the  Court  upon  the  instructions  prayed 
by  the  prisoner. 

The  first  instructicm  was  given.  The  second  iustructioD  wi* 
properly  refused.  What  was  the  instrument  used  in  inflicting 
the  mortal  wound,  was  a  question  for  the  jury,  and  if  they  shooM 
find  it  was  such  a  stone  as  that  describe<^l  by  the  witnesses,  thai 
it  was  a  question  of  law  to  Im*  decided  by  the  Court,  whether  it 
is  a  deadly  weapon  or  not.  State  v.  West^  6  Jones,  505;  SiaU 
v.  Collins,  8  Ired.,  407. 
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The  Court  gave  the  third  instruction  as  prayed  for. 

Therewas  no  error  in  refusing  the  fourth  instruction.  Theexcep- 
tioD  is  predicated  upon  the  assumption,  that  if  the  prisoner  in 
throwing  the  rock,  had  killed  Re<lman  instead  of  Mason,  it  would 
have  been  only  manslaughter,  and  consequently,  if  in  throwing 
it  at  Redman,  he  struck  and  killed  the  deceased,  it  would  still 
be  only  manslaughter.  But  according  to  the  evidence,  if  he  had 
struck  and  killed  Redman,  under  the  circumstances  of  the  case, 
it  would  have  been  munler;  for  there  was  no  fact  proved,  that 
tended  to  excuse  or  mitigate  the  act,  even  if  Redman  had  been 
the  victim  instead  of  the  deceased.  The  instruction  given  by 
the  Court  in  reference  to  that  exception,  was  without  error,  and 
well  warrantetl  by  the  facts  of  the  case. 

The  sixth  instruction  asked  was,  *'That  a  weapon  might  be  a 
deadly  weapon,  when  used  on  a  small  or  feeble  man,  that  would 
oot  be  a  deadly  weapon  when   used  on  a  large  and  powerful 


man." 


This  in.«truction  ought  not  to  have  beeu  given,  and  was  prop- 
erly refused,  for  there  was  no  evidence  to  which  it  applied. 
There  was  no  evidence  that  the  deceased  was  a  small  or  feeble 
man ;  for  aught  that  appears,  he  luay  have  been  a  very  stout  and 
powerful  one.  The  instruction  involves  a  mere  abstract  propo- 
sition, which  the  Court  is  not  bound  to  give,  and  in  fact  sh<»uld 
not  give.  State  v.  MaHin,  2  I  red.,  101;  Walker  v.  Baxter^  1 
Ired.,  203. 

It  was  further  contended  by  the  prisoner's  counsel,  that  there 
was  error  in  that  part  i»f  the  charge  of  the  Court,  in  which  it  was 
said:  ^^If  the  State  has  fully  satisfied  you,  that  the  prisoner  at 
the  liar  threw  a  rock,  weighing  one  pound,  or  one  pound  and  a 
half,  or  other  missile,  intending  to  do  great  bodily  harm  to 
Thomas  Redman  or  to  thedeceasefl,and  the  d('rease<l  was  stricken 
with  the  rock  or  other  missile,  and  was  thereby  killed,  he 
would  be  guilty  of  murder,  though  he  did  not  intend  to  kill 
either."  It  was  insisted  that  it  should  have  been  left  to  the 
jury  to  determine  whether  the  wound  given  the  deceased  was 
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inflicted  with  a  rock  or  other  missile,  atid  if  with  some 
other  missile,  whether  it  was  clearly  calculated  to  do  great 
bodily  harm,  for  the  counsel  contended,  that  if  inflicted  with 
a  missile  not  calculated  to  kill,  or  do  great  bodily  harm,  it 
'could  not,  upon  the  authorities  cited  l>y  hiiu,  be  murder,  although 
there  was  no  provocation.  But  we  are  of  the  opinion,  that  the 
facts  of  this  case,  do  not  warrant  the  application  of  the  princi- 
pal. Upon  the  authority  of  State  v.  Gould,  90  N.  C,  658,  and 
the  authorities  there  ciied,  it  could  make  no  difference  whether 
the  mortal  wound  was  inflicted  wiih  a  ro(*k,  as  charged  in  the 
indictment,  or  with  "some  other  instrument  of  the  same  nature 
and  character,  when  the  method  of  the  operation  is  the  same/' 
Whatever  was  the  instrument  used  in  this  case,  it  was  one  thrown 
at  the  deceased,  and  was  of  such  a  deadly  character  as  to  break 
his  skull  and  cause  his  death.  It  must  necessarily  have  been  of 
such  a  nature  as  to  be  a  <leadly  weapon,  or  one  calculated  to  do 
great  bodily  harm.  But  there  was  no  evidence  rti  the  case,  tend- 
ing to  show  that  the  missile  thrown  was  one  of  a  nature  not  cal- 
culated to  produc«  death  or  great  bodily  harm.  All  the  evi- 
dence iti  the  case  pointefl  ilirectly  to  the  rock,  weighing  from  one 
pound,  to  a  pound  and  a  half,  with  which  the  dect*ased  ws9 
stricken,  and  the  jury  were  well  warranted  by  the  evidence,  iD 
finding  that  the  deceased  was  stricken  with  the  rock,  whid 
caused  his  death,  and  that  being  so,  the  Court  committed  no  error 
in  charging  them,  that  under  such  circumstances,  the  prisoner 
was  guilty  of  murder. 

The  last  exception  taken  by  the  prisoner,  to  the  abuse  ofpririr 
lege  by  the  Solicitor  in  his  argument  to  the  jury,  was  only  taken 
after  verdict,  and  it  has  been  repeatedly  decided  by  this  Court, 
that  such  an  exception,  taken  after  verdict,  is  too  late,  and  can- 
not be  sustained."  State  v.  SibggSf  89  N.  C,  531  ;  Horah  v. 
Knox,  87  N.  C,  483. 

There  is  no  error.  Let  this  be  certified  to  the  Su|ieri«»r  Court 
of  Iredell  county,  that  the  case  may  be  proceeded  with  in  con- 
formity to  this  opinion,  and  the  law  of  the  land. 

No  error.  Affirmed. 
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STATE  V.  ALICE  CRENSHAW. 

Toum  Ordinance — Penalty, 

1.  An  ordinaoce  of  a  town,  which  provides,  that  for  certain  offences,  the  offender 
shall  pay  not  more  than  fifty  dollars,  or  suffer  Imprisonment  not  to  exceed 
one  month,  is  void  for  vaj^eness  and  uncertainty. 

S.  The  charter  of  the  town  of  Durham,  (Private  Acts  1874,  chap.  110,;  does  not 
authorize  the  commissioners  to  prescribe  imprisonment  as  a  punishment  for 
a  violation  of  a  town  ordinance.  It  only  atthorizes  imprisonment,  if  the 
party  offending  fails  to  pay  the  penalty  incurred,  when  judgment  therefor  is 
obtained  against  him. 

3.  Nor  does  the  general  statute  in  relation  to  "Towns  and  Cities,"  authorize 

imprisonment  for  violation  of  such  ordinance.  It  provides  that  the  commis- 
sioners of  towns  may  enforce  their  by-laws  and  regulations,  and  compel  the 
performance  of  duties  imposed,  by  suitable  penalties,  by  which  is  meant 
pecuniary  penalties,  to  be  paid  because  of  some  default  or  violation  of  law. 

4.  While  it  is  made  a  misdemeanor  to  violate  an  ordinance  of  a  town,  these 

statutes  imply  a  valid  ordinance.  It  is  no  ofTence  to  violate  or  disregard  a 
void  ordinance. 

{Ccm'rn  v.  Harris^  7  Jones,  281 ;  StcUev.  Bean,  91  N.  C,  554,  cited  and  approved). 

This  was  a  warkant  issued  by  the  mayor  of  the  town  of 
Durham,  for  violation  of  a  town  ordinance,  and  was  carried  by 
appeal  to  the  Superior  Court  of  Durham  county,  when  ii  was 
trietl  at  the  Fall  Term,  1885,  before  GUmo'y  Judge^  and  a  jury. 

The  defendant  was  found  guilty,  and  from  the  judgment  pro- 
nounced by  the  Court,  appealed  to  the  Supreme  Court. 

The  case  is  suflBcientiy  stated  in  the  opinion  of  the  Court. 

AU&i'ney  Oeneral,  for  the  State. 
Mr.  W.  W.  Fuller,  for  the  defendant. 

Merkimon,  J.  The  defendant  was  arrested  by  virtue  of  a 
warrant,  granted  by  the  mayor  of  the  town  of  Durham,  charg- 
ing her  criminally  for  an  alleged  violation  of  an  ordinance  of 
that  town,  whereof  the  following  is  a  copy : 
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"Any  |)ers<>n  who  shall  assault,  oppose,  or  res^ist,  or  id  an? 
manner  abuse,  or  insult  any  officer  of  the  town,  or  menil)er  of 
the  police,  while  in  the  discharge  of  any  duty,  shall  farfeit  and 
pay  not  more  than  fifty  doUarSy  or  suffer  imprisonment  not  to  exceed 
one  month.'' 

Before  the  mayor,  the  defendant  pleaded  not  guilty ;  upon  the 
trial  she  was  found  guilty,  and  there  was  judgment  against  her, 
from  which  she  appealed  to  the  Superior  Court,  where  she  was 
again  found  guilty,  and  there  was  judgment  there  against  ha, 
from  which  she  appealed  to  this  Court. 

The  charge  in  the  warrant  c*annot  be  sustained  as  a  criminal 
offence.  The  ordinance,  for  an  alleged  violation  of  which  it  is 
preferred,  is  void  for  uncertainty.  It  prescribes  a  penalty  for  a 
violation  of  its  provisions,  of  "not  more  than  fifty  dollars,'' 
that  is,  it  may,  in  the  discretion  of  the  mayor,  be  any  sum  less 
than  that  designated.  It  is  settled,  that  penalties  such  as  thf«e 
prescribed  in  town  ordinances,  must  be  for  a  definite,  fixed  sum 
of  money.  An  ordinance  in  substance  like  that  before  us,  was 
expressly  held  to  be  void,  in  Oommisaionera  v.  Harris j  7  Jooes, 
281 ;  State  v.  Ziffler,  32  N.  J.  L.,  269 ;  1  Dill  on  Mun.  Corje., 
§337,  et  seq. 

The  ordinance  further  provides,  that  whoever  violates  its  pro- 
visions, shall  pay  such  penalty  as  that  mentioned,  "or  suffer  im- 
prisonment, not  to  exceed  one  month."  This  provision  is  also 
void.  The  charter  of  the  town,  (Pr.  Acts  1874-75,  ch.  110), 
does  not  authorize  the  commissioners  thereof  to  prescribe  im- 
prisonment for  a  violation  of  an  ordinance  made  by  tbem.  It 
only  authorizes  the  imprisonment  of  a  person  so  offending,  if  he 
fails  to  pay  the  penalty  incurred,  when  judgment  therefor  shall 
be  obtained  against  him. 

Nor  does  the  general  statute  law  of  the  State,  in  relation  to 
"towns  and  cities,"  (The  Code,  Vol.  2,  ch.  62),  authorise  im- 
prisonment for  a  violation  of  town  ordinances.  The  Code,  §18M, 
provides,  that,  "  They,  (the  commissioners  of  towns),  may  en- 
force their  by-laws  and  regulations,  by  imposing  penalties  oo 


FEBRUARY  TERM,  1886.  879 


State  v.  Crbnsbaw. 


such  a8  violate  them,  and  compel  the  performaDce  of  the  duties 
they  impose  upon  others,  by  suitable  penalties." 

By  the  term  j7erta%,  as  here  used,  is  meant  a  pecuniary  punish- 
ment. Generally,  that  term  implies  a  sum  of  money,  specified 
to  be  paid,  because  of  some  default,  or  violation  of  law  by  the 
party  to  be  charged. 

Besides,  other  sections  of  the  statute  cited,  show  (Jearly  that 
pecuniary  penalties  are  intended.  These  provide  for  their  col- 
lection. 

So  that,  althrough  the  commissioners  of  the  town  of  Durham, 
might  exercise  the  powers  conferred  by  the  general  statute  cited 
above,  in  respects  not  effected  by  the  provisions  of  the  charter 
of  that  town,  they  would  still  not  have  authority  to  prescribe 
imprisonment  for  the  violation  of  an  ordinance  they  might  make. 
They  cannot  exercise  a  power  not  conferred. 

As  the  ordinance  in  question  is  void,  the  defendant  committed 
DO  criminal  offense  as  charged. 

The  effect  of  The  Code,  §3820,  and  as  well  §78  of  its  charter, 
makes  it  a  misdemeanor  to  violate  an  ordinance  of  the  town  of 
Durham,  but  these  statutes  imply  a  valid  ordinance — one  that  is 
operative  and  effective. 

The  penalty  is  an  essential  part  of  the  supposed  ordinance  in 
question;  without  the  latter,  which  we  have  seen  is  void,  it  is 
unmeaning  and  pointless.  It  n)ay  be,  that  the  violation  of  a 
valid  ordinance,  without  a  penalty  attache<l,  would  be  indicta- 
ble, but  here  there  is  none  in  law. 

This  Court  held  in  State  v.  Bean^  91  N.  C,  554,  that  it  was 
not  a  criminal  offence  to  violate  or  disregard  a  void  ordinance 
of  the  town  of  Salisbury.  That  case  is  directly  in  point,  and 
must  control  this  t«se.  1  Dill,  Mun,  Cor,,  §336. 
There  is  error.  The  defendant  was  improperly  convicted.  To 
the  end  that  further  proceedings  may  be  had  in  the  action  accord- 
ing to  law,  let  this  opinion  be  certified  to  the  Superior  Court.  It 
is  so  ordered. 

Error.  Reversed. 
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STATE  V.  JOHN  CAINAN. 

Nuisance — Jurisdiction — Indidtment —  City  Ordina  nee, 

1.  To  make  an  act  a  nalsance,  it  mu8t  be  done  in  the  presence  and  hearing.  Md 

to  the  annoyance  of  divers  persons  about  the  place  where  the  act  was  done. 

2.  A  Justice  of  the  Peace  has  concurrant  jurisdiction  with  the  mayor  of  a  rtlj 

or  town,  of  violations  of  town  ordinances,  which  are  made  misdemeanon. 
and  the  punishment  of  which  cannot  exceed  a  flue  of  fifty  dollans  ch-  im- 
prisonment  for  thirty  days. 

3.  It  is  not  necessary,  in  indictments  for  violations  of  city  ordinances,  tosef  otxt 

the  ordinance  in  the  warrant.  It  is  sufficient  to  refer  to  it  by  snch  M^tria^ac 
point  it  out  with  sufficient  certainty. 

4.  A  city  ordinance   punishing^  by  a  fine,  loud  and  boisterous  cursing  and  swear^ 

ing  in  any  street,  house,  or  elsewhere  in  the  cit}*,  is  valid,  and  one  whkh.  it 
is  in  the  power  of  the  municipal  corporation  to  make. 

5.  In  an  Indictment  under  this  ordinance,  it  is  not  necessar}'  to  set  out  the  vonb 

used  by  the  defendant. 

{State  V.  MerrUt,  83  N.  C,  677,  cited  and  affirmed). 

Indictment,  tried  before  Clark,  Judge,  and  a  jury,  at  Jan- 
uary Criminal  Term,  1886,  of  the  Superior  Court  of  Wake 
county. 

The  defendant  was  arrested  by  virtue  of  a  warrant,  iseiued  by 
the  mayor  of  the  city  of  Ralei^^h,  in  which  it  is  allej^  that  he 
'^engaged  in  disorderly  conduct,  by  the  use  of  loud  and  boister- 
ous cursing  and  swearing  in  said  city,  and  did  violate  the  niks 
of  decency  by  the  use  of  obscene  language  in  said  city,  in  \nolt- 
tion  of  the  ordinance  of  the  city  of  Raleigh,  chapter  5,  §3,  coo- 
trary  to,"  &c. 

The  ordinance  referred  to  is  as  foHows  :  "  Every  person  foand 
guilty  of  loud  and  boisterous  cursing  and  swearing  in  any  street, 
house,  or  elsewhere  in  the  city,  and  every  person  found  drank 
on  the  streets,  alleys,  or  any  pul)lic  place  of  the  city,  disturbing 
the  peace  of  the  city,  or  violating  the  rules  of  decency,  shall  be 
fined  five  dollars  for  every  offence."  On  the  trial,  the  mayM" 
found   the  defendant  guilty,  and    gave  judgment  against  him. 
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from  which  he  appealed  to  the  Superior  Court.  Id  that  Court, 
the  jury  found  a  special  verdict,  Prom  which  it  appeared  that  the 
defendant,  on  and  about  the  premises  of  witness,  engaged  in  dis- 
orrderly  conduct,  ^'  by  cursing  and  swearing  in  a  loud  and  bois- 
terous manner,  using  pi*ofaneand  indecent  words,  that  the  defend- 
ant's language  was  loud  enough  to  be  heard  by  the  neigh  l>ors  on 
adjoining  lots,  and  that  he,  the  defendant,  wa^  upon  the  lot  and 
engaged  in  such  disorderly  conduct  about  twenty  minutes." 

The  Court  being  of  opinion,  as  matter  of  law,  that  the  de- 
fendant was  guilty,  directed  that  verdict  be  entered,  gave  judg- 
ment against  the  defendant,  an<l  he  appealed  to  this  Court. 

Attorney  Oenernl,  for  the  State. 

Mr.  J.  C.  L.  Harris^  for  the  defendant. 

Merrimon,  J.  (after  stating  the  facts).  The  ordinance  men- 
tioned in  the  warrant,  has  reference  to  and  forbids  such  acts  and 
conduct  of  persons,  as  are  offensive  and  deleterious  to  society, 
particularly  in  dense  populations,  as  in  cities  or  towns,  but  do 
not  per  se  cx)nstitute  criminal  offences,  under  the  general  law  of 
the  State.  The  suggestion  that  the  acts  and  things  forbidden 
constitute  nnisancen,  is  not  well  founded.  They  lack  the  ele- 
ment of  having  l)een  done  in  the  presence  and  hearing,  and  to 
the  annoyance  of  divers  persons,  in,  near  to,  and  about  the  place 
where  the  offensive  acts  were  done.  The  purpose  of  the  ordi- 
nance is  to  promote  good  m«)rals,  the  decencies  and  proprieties  of 
society,  and  prevent  nuisances  and  other  criminal  offences,  that 
might  result  from  the  acts  and  conduct  prohibited. 

Obviously,  the  ordinance  is  adapted  to  the  purpose  for  which 
it  is  intended.  It  tends  reasonably  to  promote  the  the  peace, 
good  order,  and  well-being  of  the  city,  and  it  was  clearly  within 
the  power  of  the  Aldermen  to  make  it;  certainly  in  so  far  as  it 
does  not  prohibit  a  criminal  offence  under  the  general  law  of  the 
State.     They  have  such  power  conferred  by  the  city  charter,  as 

56 
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well  as  by  the  general  law  of  tiie  State  in  respect  tc»  towre^  and 
cities. 

The  action  is  not  a  civil  one,  brought  to  recover  the  pentlir 
prescribed,  but  it  is  a  criminal  action,  for  the  alleged  violttioo 
of  the  ordinance  referred  to,  which  violation  is  made  indictable 
by  The  Code,  §3820,  and  of  which,  plainly,  the  mayor  had  jarip- 
diction.  The  Code,  §3818,  constitutes  him  an  inferior  0»urt 
within  the  municipality,  makes  him  a  conservator  of  the  peace, 
and  confers  on  him  the  "jurisdiction  of  a  justice  of  the  peaoe,io 
alf  criminal  matters  arising  undei'  the  laws  of  the  State;  or  under 
the  ordinance  of  said  city  or  town."  A  justice  of  the  peace,  and 
as  well  the  mayor,  has  jurisdiction  of  a  violation  of  a  town  ordi- 
nance, because  it  is  a  misdemeanor,  and  the  punishment  tlien^ 
for  cannot  exceed  a  fine  of  fifty  dollars,  or  imprisonment  tor 
thirty  days.     The  Code,  §§3820,  892. 

It  has  been  expressly  decided,  that  it  is  not  necessary  to  srt 
forth  in  the  warrant,  the  ordinance  alleged  to  have  been  violated. 
It  is  sufficient  to  refer  to  it  by  such  indicia  as  p<»ints  it  oot  with 
reasonable  certainty.  *  State  v.  Menitt,  83  N.  C,  679. 

The  warrant  does  not  charge  more  than  one  offence.  The  act? 
charged  to  have  been  done,  constitute  a  single  violation  of  the 
ordinance  referred  to,  as  they  were  all  done  on  the  same  occasioD 
and  were  of  the  same  nature.  Nor  does  the  warrant  charge,  nor 
do  the  facts  found  in  the  special  venlict  ctmstitute  a  nuisantf,a< 
insisted  by  the  defendant's  counsel.  It  is  not  alleged,  nor  does 
it  appear,  that  the  boisterous  cursing  and  swearing  were  in  apab- 
lic  plact',  in  the  presence  and  hearing,  and  to  the  ann«»yaDceof 
divers  persons  thereabout. 

Nor  was  it  necessarv  to  set  forth  in  the  warrant,  the  exart 
words  used  by  the  defendant.  If  he  l>oisterously  cursed  and 
swore,  no  matter  what  were  the  precise  words  used,  he  was 
guilty.  The  words  "boisterous  cursing  and  swearing,"  have 
such  distinctive  signification,  as  necessarily  implied  a  viola* 
tion  of  the  ordinance,  and  gave  the  defendant  to  nnderstaod 
with  sufficient  certainty,  how  he  had   violated  it.     The  charge 
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was  simple  and  easily  iiiiderstCKx],  without  nice  precision  in  mak- 
ing it.  The  Court  cuuld  see  that  an  offent«  was  charged,  and 
the  <]efendant  had  sufficient  notice  and  information  to  enable  him 
to  make  his  defence. 

There  is  no  error.  To  the  end  that  the  judgment  may  be 
affirmed,  and  further  proceedings  in  the  action  had  acccording  to 
law,  let  this  opinion  be  certified  to  the  Superior  Court.  It  is  so 
ordered. 

No  error.  Affirmed. 


STATE  V.  JOHN  CAINAN. 

Toimi  Ordiimnces. 

1.  Where  a  town  ordfnaDce  provided  that  for  certain  disorderly  conduct,  the 

offender  might  be  lined  by  tbe  mayor  not  more  than  five  dollars ;  It  vxut  hddy 
that  the  ordiance  was  void,  because  tbe  amount  of  the  fine  was  not  fixed  and 
definite. 

2.  In  such  case,  if  the  ordinance  bad  imposed  a  fine  of  a  certain  amount,  with 

power  in  the  mayor  or  other  police  justice,  to  remit  a  portion  thereof  in  his 
discretion,  it  would  have  been  valid. 

{CommiuUmers  v.  Harrii^  7  Jones,  2Sl ;  Slate  v.  CrenHhaw^  at  this  term,  cited  and 
approved). 

Indictment,  tried  before  Clarky  Judge,  and  a  jury,  at  the 
January  Criminal  Term,  1885,  of  the  Superior  Court  of  Wake 
county. 

The  defendant  was  ox)nvicted  and  appealed. 

The  facts  appear  in  the  opinion. 

Attorney  General,  for  the  State, 

Mr.  J.  C  L.  Harris,  for  the  defendant. 

Merrimon,  J.  The  defendant  is  charged  with  a  violation  of 
an  Ordinance  of  the  City  of  Raleigh,  whereof  the  following  is  a 
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copy:  "Any  person  attending  the  market  i n toxica te<l,  ur  wbo 
shall  l)ehave  in  a  rude  and  improper  manner^  or  use  profiue, 
indecent,  or  boisterous  language,  shall  be  subject  to  arrest,  aid 
to  a  fine  not  exceeding  Jive  doilara" 

It  will  be  observed,  that  the  fine  to  be  imposed,  may  be  anj 
sum  less  than  five  dollars.  It  is  thus  uncertain,  aud  renders  the 
ordinance  void.  In  this  respect,  it  is  substantially  like  tkoge 
held  to  be  void  in  Commissioners  v.  Harris^  7  Jones,  281,  toH 
Sfxite  V.  OreashaWy  decided  at  this  Term. 

On  the  argument,  the  Attorney  General  directed  our  attention 
to  several  authorities  from  other  States,  upholding  such  ordi- 
nances as  valid,  and  commended  to  us  the  force  of  the  reasoo- 
ing  upon  which  they  rest.  It  must  be  conceded  that  there  is  a 
diversity  of  decisions  on  this  subject,  but  we  are  unable  to  cua- 
ceive  of  any  reason  sufficiently  urgent  to  warrant  us  in  overrulii^ 
our  own  decisions.  That  first  cited  was  made  by  a  very  able 
court,  and  has  stood  unchallenged  in  any  respect,  for  more  than 
a  quarter  of  a  century.  The  i-easoning  in  Commissioners  v.  Har- 
rw,  supra,  if  not  conclusive,  has  great  force,  and  hannnois^ 
with  the  methods  of  enforcing  town  ordinances  in  this  Stale  by 
civil  action.  Besides,  there  are  high  authorities  both  in  Engkod 
and  America,  in  exact  harmony  with  our  view.  St€Ue  v.  Zoglef^ 
3  Vroom  (32  N.  J.  L.),  262;  1  Dill.  Mun.  Corp.,  §§337,  3J1, 
410,  and  notes. 

It  was  insisted  on  the  argument,  that  if  the  penalty  were 
omitted — treated  as  void — this  did  not  render  the  whole  oniiaaoce 
void — it  simply  left  it  without  a  penalty,  and  therefore  to  violate 
it,  would  be  indictable  under  the  statute.  We  cannot  accept  thfe 
view.  It  contravenes  what  we  have  decided.  And  besides,  the 
ordinance  would  be  meaningless,  without  supplying  roatenal 
words,  which  we  certainly  have  no  authority  to  add.  Moreover, 
without  the  penalty,  it  is  not  what  its  authors  intended  it  shooU 
be.  We  caunot  suppose  or  infer  that  they  would  have  made  it 
without  the  |)enalty. 
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It  might  be  well,  and  soraetimes  better,  io  order  to  meet  the 
ends  of  justice,  to  give  the  mayor  or  other  chief  executive  officer 
of  the  town,  discretion  as  to  the  measure  of  the  j)eualty  to  be  im- 
pK)sed  for  the  violation  of  an  ordinance.  This  may  be  easily 
done  by  making  the  penalty  prescribed  certain,  and  providing 
that  the  mayor,  or  other  like  officer,  shall  have  power  to  remit 
such  part  of  the  judgment  for  the  penalty  incurred,  as  he  may 
deem  just. 

There  is  error.  The  judgment  must  be  revei'sed,  and  judg- 
ment entered  that  tfie  defendant  go  without  day.  To  that  end, 
let  this  opinion  be  certified  to  the  Superior  Court.  It  is  so 
ordered. 

Error.  Reversed. 


STATE  V.  PHILO  HARBISON. 

Tndictinent — Affray — Evidence — Competency  of  Wife. 

1.  By  the  Code,  i(1358,  the  husband  or  wife  of  the  defeudaat,  is  a  competent  wit- 

oess  for  the  dtfendanty  io  all  criminal  actions  or  proceedings. 

2.  By  §1954,  neither  husband  nor  wife  is  competent  or  compellable  to  give  evi- 

dence against  the  other  In  any  criminal  proceeding. 

3.  When  two  are  indicted  in  the  same  bill  for  an  affray  and  mutual  assaults  on 

each  other,  the  wife  of  neither  is  a  competent  witness  for  the  State  or  for  the 
other  defendant. 

{StaU  V.  WiUon,  Phil.  L.,  237,  cited  and  approved). 

This  was  an  indictment  for  ahv  affray  and  mutual  assaults  and 
l>atteries,  tried  before   Graven^  Judge y  at  Spring  Term,  1886,  of 
Burke  Superior  Court. 

There  was  evidence  offered  on  the  part  of  the  State,  that  Gas- 
ton Scott,  who  was  also  charged  in  the  bill  of  indictment,  and 
the  defendant  Harbison,  were  seen  to  come  from  behind  the 
house  where  they  both  lived,  the  defendant  Harbison  running. 
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with  a  pistol  in  his  hand,  and  the  defendant  Scott  pursuing  him 
and  firing  at  him.  No  other  evidence  as  to  how  the  «lifficalty 
began,  was  offered  by  the  State. 

The  defendant  Scott  testified  in  his  own  behalf,  that  be  wis 
first  assaulted  bv  the  defendant  Harbison,  with  a  pistol. 

The  defendant  Harbison  testifie<1  in  his  own  behalf,  that  he 
did  not  assault  the  defendant  Scott  in  any  manner.  The  defend- 
ant Harbison  then  called  Hennie  Scott,  and  offered  her  as  a  wit- 
ness in  his  behalf.  The  defendant  S(*c>tt  objected  to  the  com- 
petency of  the  witness  to  testify  against  him,  and  it  being  made 
to  appear  to  the  Court,  that  the  offered  witness,  Ueonie  Scoti, 
was  the  wife  of  the  defendant  Gaston  Scott,  he  insisted  that  she, 
being  his  wife,  was  not  competent  to  testify  against  him. 

Harbison,  on  the  other  hand,  insisted  that  ^he  was  competeot 
to  testify  for  him,  and  .that  he  ex|)ected  to  pmve  by  her  the  whole 
transaction,  and  especially  that  he  did  not  assault  the  defendant 
Scott. 

The  Court,  being  of  opinion  that  the  witness  Hennie  was  not 
competent  to  testify  against  her  husband,  refused  to  allow  her  to 
testify,  and  the  defendant  excepted. 

There  was  a  verdict  of  guilty  against  both  defendants;  a 
motion  for  a  new  trial ;  motion  overruled,  and  judgment  again^ 
both  defendants,  from  which  Harbison  alone  appealed. 

Attorney- Ge.ieral,  for  the  Slate. 

Mr.  S,  J.  Erwirij  filed  a  l)rief  for  the  defendant. 

Ashe,  J.  (after  stating  the  facts).  The  sole  questi«>n  presented 
for  our  consideration  is,  was  the  wife  of  the  defendant  Scott  a 
competent  witness  in  this  case? 

The  indictment  charged  that  the  defendant's  committed  as 
affray,  and  mutually  assaulted  and  l)eat  each  other. 

Although  the  indictment  charges  an  affray,  it  at  the  same  time 
charges  mutual  assaults  and  batteries,  and  although  the  indict- 
ment might  not  be  good  for  the  affray,  l»e(iause,  fur  instance,  the 
fight  did  not  take  place  in  a  public  place,  &c.,  the  defendantg 


FEBRUARY  TERM,  1886.  887 


State  v.  Hakbison. 


still  may  be  convicted  of  the  asijault  and  battery  Ujiou  each  other, 
or  one  may  be  convicted,  and  the  other  acquitted.  State  v. 
WUson,  Phill.  L.,  :i37. 

E-ich  of  the  defendants  introduced  himself  as  a  witness  in  his 
own  behalf.  Scott  te>tified  that  Harbison  first  made  an  assault 
upiin  him  with  a  pistol,  and  Harbison  swore  that  he  did  not 
assault  Scrott  in  any  manner,  and  proposed  to  examine  Heunie, 
the  wife  of  Scott,  to  prove  by  her  the  whole  transaction,  and 
and  especially  that  he  did  not  assault  the  defendant  Scott. 

By  §1353  of  The  Code,  the  wife  is  made  a  competent  witness 
for  her  husband,  when  charged  with  a  criminal  offence,  and  by 
§1354,  it  is  provided,  that  the  wife  shall  not  be  competent  or 
compellable  to  give  evidence  against  her  husband. 

The  defendant  proposed  to  prove  by  her,  the  whole  transac- 
tion, and  especially  that  he  did  not  commit  an  assault  upon  her 
husband,  Scott.  She  could  not  testify  to  the  whole  transaction, 
without  giving  testimony  against  her  husband,  for  he  was  seen 
running  after  the  defendant  Harbison,  firing  at  him  as  he  ran. 
This  would  make  him  guilty,  no  matter  if  the  assault  was  first 
made  upon  him  by  Harbison,  and  then,  if  she  were  to  testify 
that  Harbis<m  did  not  commit  the  first  assault  upon  her  husband^ 
it  would  necessarily  prove  that  her  husband  committed  the  first 
assault,  for  unquestionably,  there  was  an  assault  committed  by 
one  or  the  other,  and  if  not  by  Harbison,  it  must  follow,  as  a 
self  evident  truth,  that  it  was  wniimitted  by  her  husband.  So, 
whichever  way  it  may  be  taken,  her  testimony  would  have  been 
against  her  husband,  and  was  therefore  incom|jetent.  It  could 
make  no  difference,  whether  the  testimony  of  the  wife  tended 
directly  or  indirectly  to  convict  the  husband,  it  w^as  equally 
incompetent. 

We  are  of  the  opinion  that  she  was  an  incompetent  witness, 
and  the  judgment  of  the  Superior  is  therefore  affirmed.  This 
opinion  must  therefore  be  certified  to  the  Superior  Court  of 
Burke  county,  that  further  proceedings  may  be  had  there  accord- 
ing to  law. 

No  error.  Affirmed. 
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STATE  V.  THOMAS  BRIUMAN. 

Indictment — Injury  to  stock — Stock  Law. 

1.  Ad  illegal  act  is  vxtntofi^  when  it  is  Deedless  for  any  rfcrbtful  purpose,  witbo-3t 

any  adequate  legal  provocation,  and  manifesto  a  recklesfi  indiffertrnee  to  Tb« 
ri^bts  aud  iuteretsts  of  aootber. 

2.  To  constitute  tbe  oflfence  of  wantonly  and  wilfully  injuiio^  the  personal  prup- 

erty  of  anotber,  tbe  act  done  must  be  wanton  and  wilful. 

•^.  Wben  an  unlawful  act  is  tbe  result  of  a  preconceived  purpoee,  and  not  tb« 
mere  impulse  of  anger,  It  is  wilful. 

4.  Tbe  fact  tbat  tbe  stock  law  prevails  in  a  territory,  is  no  excuse  for  infiictiof 

wilful  aud  wanton  injury  on  stock  running  at  large. 

5.  Where  tbe  defence,  in  an  indictment  for  injury  to  stock,  was  that  tbe  5tock 

law  prevailed  wbere  tbe  olfence  was  committed,  and  tbe  prosecutor  did  nrit 
keep  bis  stock  up,  wbicb  trespassed  on  tbe  crops  of  tbe  defendant ;  It  trot 
hdd,  no  defence,  aud  on  tbe  defendant's  own  evidence  be  was  guilty. 

iNDicrrwENT,  tried  before  MavRae,  Judge,  aud  a  jnry,  at  Fall 
Term,  1885,  of  the  Superior  Court  of  Richmond  i-onnty. 

The  defendant  is  charged  with  the  wanton  and  wilful  killio^ 
of  a  cow,  belonging  to  one  Seth  Andrews,  made  an  offence  niider 
the  Act  of  December,  13,  1876,  (The  Code,  §1082),  as  amended 
by  the  Act  of  Fcbmiary,  10,  1885,  ch.  53.  In  its  amended 
form,  the  statute  declares,  that  "If  any  |)ersoii  shall,  wautoidy 
and  wilfully,  injure  the  personal  property  of  another,  he  shall 
be  guilty  of  a  misdemeanor,  whether  the  properly  be  destroyed 
or  not,  and  shall  be  punished  by  fine  nr  imprisonment,  or  both, 
in  the  discreti«»n  of  the  Cnurt." 

The  defendant  was  put  on  trial  l)efore  the  jury,  u|>od  his  pie* 
of  not  guilty,  and  being  examined,  as  a  witness  «»n  his  own 
behalf,  testified  to  the  following  facts:  The  st<iek  law  pre- 
vails in  the  territory  whrrein  the  offence  is  alleged  t*)  ha**e 
been  committed,  and  Andrews,  mentioned  in  the  indictment, 
undertook  in  confine  the  cow  in  a  pasture,  surroamled  hr 
a  very  low  and  insufficient  fence,  from  which  she  had  repeat* 
ediv  broken  out  for  a  week  orevious,  and  enteretl   his  ciilfix-ated 
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land,  and  greatly  damaged  the  crop  growing  thereon,  which  the 
defendant  had  sold  to  one  Diggs.  Andrewja  had  been  notified 
of  the  depredations  committed  by  his  stmik,  and  request  to  keep 
his  rattle  out.  Diggs  had  employe<1  witness  to  take  care  of  the 
crop,  and  directed  him  "to  shoot  them,  if  they  could  not  other- 
wise be  kept  out  of  the  field." 

On  Saturday  morning,  witness  found  a  cow  there,  and  shot 
her,  as  s<»<in  as  he  came  up  to  her,  and  again  a  second  time,  in 
the  field.  The  witness  did  so,  because  he  wns  unable  to  keep 
her  out,  either  in  the  day  time  or  at  night,  and  as  a  means  of 
protecting  the  crop.  It  is  unnecessary  to  set  out  other  evidence, 
since  the  Court  instructed  the  jury,  that  u[)on  the  (Icfendant's 
own  statements,  if  accepteci  as  correct,  he  was  guilty.  The  jury 
convicted  the  defendant,  and  judgment  being  pronounced,  he 
appealed  to  this  Court. 

,      Attorney  General  and  Mr,  Piatt  D,   Walker,  for  the  State. 
Mr,  Johu  D,  Shay\  for  the  defendant. 

Smith,  C.  J.,  (after  stating  the  facts).  The  sole  ques- 
tion then  is,  whether  the  shooting  and  killing  the  cow 
under  the  circumstance*^  detailed,  and  for  the  purposes  men- 
tioned, is  ^^ wanton  and  wilful^^  within  the  contemplation  of 
the  statute,  and  more  especially,  was  it  ^^  wanton  f*  To  he  crimi- 
nal, the  act  must  possess  both  qualities.  It  was  certninly  wil- 
ful, for  it  was  the  development  of  a  preconceived  purpose,  not 
an  impulse  of  anger,  excited  by  unexpectedly  seeing  a  repetition 
of  the  annoying  trespasses.  But  more  is  required  to  constitute 
the  indictable  offence.  The  act  must  not  only  be  of  purpose, 
but  it  must  alvso  be  wanton.  What  cloes  this  qualifying  adjective 
mean,  when  applied  to  the  killing? 

Wantonness  is  defined  by  Bonvier,  to  be  **a  licentious  act  of 
one  man,  towards  the  person  of  another,  without  regard  to  his 
rights,"  and  licentiousness,  to  be  '*the  doing  what  one  pleases, 
without  regard  to  the  rights  of  others." 


i 
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lu  Wehh  V,  DurandjSQ  Conn.,  182;  Butler,  Judge,  sfieakiog 
for  the  Court,  says,  "  wautouness  is  action  witliout  regard  to  tbe 
rights  of  others." 

Mr.  Justice  Willes  declares  that  **  wantonly,  means  not  hav- 
ing a  reasonable  cause."  Clark  v.  Hoggins,  103,  E.  C.  L.,  Rep., 
543. 

In  Cobb  V.  Bennett,  75  Penn.  St.',  326;  when  the  action  was 
for  an  injury  done  to  a  fishing  net,  in  the  waters  of  the  Dela- 
ware, in  use  by  the  plaintiff,  Chief-Justice  Agnew  uses  this  lang- 
uage: "It  is  wantonness  when  a  mariner,  warned  of  the  net, 
seeing  the  lights  marking  its  position,  and  requested  tti  avoid  it, 
yet  indifferent  to  the  interests  of  the  fisherman,  keeps  ou  his 
course,  when  a  reasonable  pursuit  of  his  voyage  would  not  be 
prejudiced  by  avoiding  the  net.  Wantonness  is  reckless  sport; 
— wilfully  unrestrained  actitm,  running  immoderately  into  ex- 
ce*^s.  If  a  njan  will  do  an  injury,  when  he  may  reastmably  avoid 
doing  so  without  inconvenience  to  himself,  ran  he  be  said  to  be 
blameless?" 

This  is,  in  our  opinion,  a  fair  exposition  of  the  sense  in  which 
the  word  is  used  in  the  statute.  The  illegal  act  is  wanton,  when 
it  is  needless  for  any  rightfull  purpose, — without  adequate  legal 
provocation, — and  manifests  a  reckless  indifference  lo  the  inier- 
ests  and  rights  of  others.  It  is  such  a  wrong,  which  the  law 
subjects  to  a  criminal  prosecution. 

To  obviate  the  necessity  of  a  resort  to  violence  as  a  means  of 
personal  redress,  or  to  avenge  an  injury  done  by  straying  stock, 
the  law  has  made  ample  provisions,  and  this  is  o|ien  to  the  in- 
jured party. 

It  is  made  a  misdemeanor  for  the  owner  to  alhiw  his  stock  to 
go  at  large  in  territory  covered  by  the  stock  law,  and  be  may  be 
puuishe<l.     The  Code,  §2811. 

Stock  found  at  large,  may  be  taken  up  and  impounded,  and  if 
damage  has  been  done  to  another,  a  summary  mcxie  of  assessing 
its  an)ount  is  given,  and  both  the  costs  incurred  and  the  dam- 
ages ascertained,  must  be  paid,  before  the  owner  can  have  po^ 
session  of  his  property.     Ibid.,  §2816. 
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With  these  means  of  remuoeration  for  losses  sustained  from 
the  incursions  of  stock  upon  laud  in  cultivation,  there  can  be  no 
l^al  excuse  for  the  defendant  to  destroy  the  unoffending  and  irre- 
sponsible animal,  and  it  must  be  characterized  as  wanton  as  well 
a**  wilful.  The  instruction  of  the  Court  was  correct  in  law,  and 
there  is  no  error. 

Let  this  l)e  certified,  to  the  end  that  the  Court  proceed  to  judg- 
ment upon  the  verdict. 

No  error.  Affirmed. 


STATE  V.  ISAAC  WILLIAMS. 

Practice  and  Pleading — Former  Acquittal — Estoppel 

against  the  State. 

1.  When  the  defendant  relies  on  the  plea  of  former  acquittal,  the  Jury  must  find 

that  there  was  a  judgment  which  remains  In  force,  and  not  reversed. 

2.  To  support  this  plea,  it  mast  appear  that  the  offences  are  precisely  the  same  in 

the  two  indictments,  both  In  law  and  In  fact,  and  that  the  former  indictment 
and  the  acquittal  were  snlHcIent  In  law.  An  acquittal  in  an  Indictment 
cbartriofir  a  sale  to  A,  wiJl  not  sustain  this  plea  to  an  Indictment  charging  the 
celling  to  B. 

8.  The  doctrine  of  estoppel  does  not  apply  to  the  State ;  therefore,  when  In  one 
indictment  for  selling  liquor  within  five  miles  of  a  church,  It  was  found  that 
the  place  where  the  liquor  was  sold,  was  more  than  five  miles  from  the  church, 
this  does  not  estop  the  State  from  proving  in  another  indictment,  that  the 
aame  place  was  less  than  five  miles  from  the  church. 

{SiaU  v.  Sath,  86  N.  C,  650;  Wallace  v.  McanoeU,  10  Ired.,  110;  Taylor  v.  Shuford, 
4  Hawks.,  152;  Candler  v.  Lunsfordj  4  Dev.  &  Bat.,  407,  cited  and  approved). 

Indictment  for  selling  spirituous  liquors  to  one  Calvin 
Bethnne,  within  five  miles  of  Bethel  church,  in  Richmond 
county,  contrary  to  the  provisions  of  the  Act  of  1881,  ch.  234, 
tried  before  MacRae,  Judge,  at  Fall  Term,  1885,  of  Richmond 
8u|>erior  Court. 
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The  clefendant  pleaded  "not  guilty,"  and  *' former  acquittal," 
and  the  jury,  on  the  trial  of  ihe  plea  of  former  acquittal,  ren- 
dered the  following  special  verdict:  "The  jury  find,  that  on  or 
about  the  fifth  day  of  December,  1884,  the  defendant,  at  a  cer- 
tain place  in  the  county  of  Richm<»nd,  known  as  the  Jim  Green 
place,  did  sell  to  Calvin  Bethune,  one  quart  of  spirituous  liqaor, 
to-wit,  "corn  whiskey." 

They  further  find,  that  at  the  present  Terra  «»f  this  Court,  the 
defendant  was  tried  upon  an  indictment  for  selling  spirituous 
liquor  to  one  William  Wade,  within  five  miles  of  Bethel  Church, 
Richmond  county ;  that  c»u  said  trial,  it  was  admitted  by  the 
State  and  defendant,  that  the  selling  of  whiskey  by  defendant  to 
William  Wade,  was  at  the  "Jim  Green  place,"  in  said  county, 
but  defendant  denied  that  the  place  of  sale  of  said  liquor  was 
within  five  miles  ;  that  the  presiding  Judge  instructed  the  jury 
on  the  trial  of  said  bill  of  indictment,  that  the  controlling  ques- 
tion in  the  case  was,  whether  the  "Jim  Green  place"  was  within 
five  mile*  of  Bethel  Church,  in  Richmond  county,  or  not.  If 
the  jury  find  that  the  "Jim  Green  place"  was  within  five  miles 
of  said  Bethel  Church,  then  the  defendant,  upon  the  testimony 
and  admission,  was  guilty.  If  the  State  failed  to  prove  this 
fact  to  the  satisfaction  of  the  jury,  they  must  find  a  verdict  of 
not  guilty,  and  that  thereupon  the  jury  found  the  defendant  not 
guilty.  If,  upon  the  foregoing  facts,  the  Court  is  of  the  opinion 
that  the  defendant  has  been  formerly  arquittecf,  the  jury  find  i 
verdict  to  that  effect.  If  the  Court  is  of  opinion,  upon  the« 
facts,  that  the  defendant  has  not  been  formerly  ai-quitted  of  the 
charge  in  this  bill  of  indictment,  they  so  find." 

The  Court,  upon  the  foregoing,  special  verdict,  directed  that 
judgment  be  entered  sustaining  the  plea  of  former  acquittal. 
From  this  jn<lgment  the  Solicitt)r  for  the  State  appealed. 


Attorney- General,  for  the  State. 

MessrM,  Piatt  />.  Wafkernnd  Frank  McNeill,  for  the  defendant. 
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Ashe,  J.,  (after  stating  the  facts).  This  is  certainly  a  case  of 
the  first  impression.  We  have  been  unable  to  find  any  case  like 
it  ID  the  books  on  criminal  law,  and  the  learned  and  undefatiga- 
ble  counsel  for  the  defendant,  admitted  in  the  argument  of  (he 
case,  that  they  had  been  unable,  in  their  researches,  to  find  any 
case  where  such  a  practice  had  been  adopied. 

The  mischief  intended  to  be  remedied  by  the  Act  of  1881, 
uuder  which  the  defendant  was  indictetl,  was  evidently  to  pre- 
vent the  sale  of  intoxicating  liquors,  with  their  usual  concomi- 
tauts  of  drunkenness,  broils  and  boisterous  and  riotous  conduct, 
within  five  miles  of  Bethel  Church,  by  which  the  religious  wor- 
ship in  said  church  might  be  disturbed. 

If  the  position  G(»ntended  for  by  the  defendant's  counsel  be  cor- 
rect, then  if  one  person  should  be  indicted  for  selling  liquor  at 
a  particular  place,  mentioned  in  the  indictment,  and  the  place  so 
designated  is  not  more  than  three  miles,  or  less,  from  the  church, 
and  the  State,  by  the  introduction  of  ignorant  witnesses,  fails  to 
prove  that  the  place  is  within  five  miles,  or  by  the  introduction 
of  corrupt  witnesses,  it  should  be  proved  and  found  by  the  jury, 
that  the  place  was  beyond  the  distance  of  five  miles,  the  person 
so  indicted  and  acquitted,  would  be  at  liberty  to  sell  liquor  at 
the  same  place,  '^  ad  libitumy^^  though  the  State  might  l)e  able  to 
prove  beyond  ail  question,  that  the  place  was  within  the  pro- 
hibited district. 

Such  is  undoubtedly  the  effect  of  the  adjudication  in  this  case, 
if  his  Honor  rendered  h'ny  judgment  upon  the  special  verdict, 
upon  the  ground,  as  was  argued  before  us,  that  the  State  was 
precluded  in  the  latter  indictment,  fmm  showing  that  the  oflPence 
was  committed  within  the  distance  of  five  miles,  when  on  the 
former  indictment,  it  had  been  found  by  the  jury,  that  the  place 
was  not  within  five  miles. 

His  Honor  committed  no  error  in  not  rendering  judgment 
against  the  defendant  upon  the  finding  of  the  jury,  but  his  error 
consisted  in  not  ordering  a  venire  de  novo,  for  a  defect  in  the 
special  verdict.     For  the  jury  failed  to  find  that  there  was  any 
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judgment  in  the  former  indictment,  which,  from  all  the  prece- 
dents we  have  seen,  is  an  essential  ingredient  in  such  verdicts. 
See  Archbold's  Criminal  Pleading,  89;  Bishop  on  Criminal  Pro- 
ceedings, §576,  where  the  forms  of  indictment,  in  such  cases, 
contain  the  allegation,  '*as  by  the  record  more  fully  and  at  large 
appears,  which  judgment  srill  remains  in  full  force  and  effect, 
and  not  in  the  least  reversed  or  made  void."  See  Hale's  Pleas 
of  the  Crown,  vol.  2,  page  243;  where  it  is  laid  down,  that  a 
judgment  in  the  former  indictment  must  be  averred. 

But  conceding  that  the  special  verdict  may  be  a  proper  mode 
of  taking  advantage  of  a  "former  acquittal,"  it  certainly  most 
find   the  same  facts  as  would  l^  necessary  to  be  averred  and 
proved,  when  that  plea  is  pleaded,  and  it  is  well  established,  that  to 
entitle  the  defendant  to  that  plea,  it  is  necessary  that  the  crime 
charged  be  precisely  the  ^am^,  and  that  the  former  indictment,  as 
well  as  the  acquittal,  was  sufficient,  Chit.  Cr.  L.,  451 ,  452.  On  the 
latter  page,  he  proceeds  to  say:  "As  to  the  first  of  these  requi- 
sites, the  identity  of  the  offence,  if  the  crime  chained  in  the 
former,  and  present  prosecution,  are  so  distinct,  that  evidence  of 
the  one  will  not  support  the  other,  it  is  inconsistent  with  reason, 
as  it  is  repugnant  to  the  rules  of  law,  to  say  that  the  offences  are 
so  far  the  same,  that  an  acquittal  of  the  one,  will  be  a  bar  to  the 
prosecution  of  the  other,"  and  in  Arch.  Cr.  Plea,  pp.  87,  88,  it 
is  said :  "  When  a  man  is  indicted  for  an  offence,  and  acquitted, 
he  cannot  afterwards  be  indicted  for  the  same  offence,  provided 
the  first  indictment  were  such,  that  he  could  have  been  lawfulk 
convicted  on  it."     The  true  test,  says  he,  by  which  the  question 
may  be  tried,  whether  such  a  plea  is  a  sufficient  luir  in  any  par- 
ticular case,  is,  whether  the  evidence  necessary  to  support  the 
second  indictment,  would  have  been  sufficient  to  procure  a  l^al 
conviction  upon  the  first,  and  to  illustrate,  he  says:  "If  ooeot 
the  indictments  appear  to  be  for  larceny  of  the  goods  of  a  per- 
son unknown,  and  the  other  for  the  larceny  of  the  goods  of  I. 
N.,  the  plea  should  also  aver,  that  the  person,  so  des^cribed  ss  the 
person  unknown,  and  I.  N.,  were  the  same  person,  and  not  dif- 
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ferent ;  and  so  if  the  one  indictment  be  for  the  larceny  (»f  the  goods 
of  I.  F.,  and  the  other  for  the  g(K)ds  of  I.  G.,  the  two  offences 
may  be  identified,  by  an  averment  that  the  said  I.  G.  was  as 
well  known  by  the  name  of  I.  N.  as  I.  G."  Why  aver  that  the 
said  I.  G.  was  as  well  known  bv  the  name  of  I.  N.  as  I.  G.? 
Because  otherwise  the  indictment  would  not  be  precisely  the  same, 
and  the  defendant  could  not  have  been  convicted  under  the  former 
iDdictment,  upon  the  evidence  adduced  in  the  latter.  80  in  our 
case,  the  indictments  are  not  precisely  the  same^  and  the  defend- 
ant could  not  possibly  have  been  convicted  on  the  indictment  for 
selling  liquor  to  Bethune,  by  proving  Uiat  he  had  sold  liquor  to 
Wade.    Wharton's  Precedents,  §§1151  and  1152. 

The  counsel  for  the  defence,  relied  on  the  case  of  State  v.  Nash^ 
86  N.  C,  650;  but  the  decision  in  that  case,  is  in  direct  accord- 
ance with  the  authorities  above  cited.  Judge  Ruffin,  speaking 
for  the  majority  of  the  Court,  held  that  the  indictment  must  l>e 
for  the  same  offence,  both  in  law  and  in  fact. 

The  defendant,  if  we  understand  his  position,  contended  that 
inasmuch  as  in  the  former  indictment  against  him,  the  jury  found 
that  the  "Jim  Green  Place"  was  not  within  five  miles  of  Bethel 
Church,  the  State  was  estopped  thereby  from  insisting  in  this 
indictment,  against  the  same  person,  for  selling  liquor  at  the  same 
place,  although  the  charge  in  this  indictment  was  for  selling  to  a 
different  person.  There  might  possibly  be  some  force  in  the  posi- 
tion, if  the  State  was  subject  to  the  law  of  estoppel.  But  unfor- 
tunately for  the  contention  of  the  counsel,  it  has  been  held  in  this 
State,  that  the  doctrine  of  estoppel  does  not  apply  to  the  sov- 
ereign. Wallace  v.  Maxwell,  10  Ired.,  110;  Taylor  v.  Shufcyrd, 
4  Hawks,  132;  Candler  v.  Lunsford,  4  D.  &  B.,  407. 

We  are  of  the  opinion  that  there  was  error.  Let  this  opinion 
he  certified  to  the  Superior  Court  of  Richmond  county,  that  a 
venire  de  novo  may  be  awarded. 

Error.  Reversed. 


' 


896  IN  THE  SUPREME  COURT. 


State  v.  Long. 


STATE  V.  A.  M.  LONG. 

Indictment —  Obstt-uisting     Highway — PreHumption — EasemeHt— 

Statute  of  Limitations. 

1.  A  public  square,  for  the  general  public^s  use,  and  as  a  means  of  access  to  tte 

courthouse  and  other  public  buildings,  is  substantially  a  public  highway,  led 
is  usually  so  described  in  an  Indictment  charging  its  obstruction. 

2.  If  not  sufficiently  described,  in  this  Indictment,  as  a  highway,  the  objediostt 

removed  by  the  averment,  that  thereafter  the  citizens  of  the  State  "  could  noi, 
nor  can  now,  go,  return,  pass  and  repass  a»  they  ought  and  loert  aecudamed  tt 
do,  to  the  great  damage  aoA  common  nuisance.'' 

8.  An  easement  in  land  may  be  presumed  from  long,  continuous,  and  ooiBKr- 
rupted  enjoyment,  and  its  abandonment  and  discontinuance  may  be  presmoed 
from  non-uaer  and  obstructions  acquiesced  in  and  submitted  to  vithcot 
resistance,  for  a  period  sutficient  to  raise  such  presumption.  This  appBaio 
public,  as  well  as  private  easements. 

4.  It  was,  therefore,  error  to  refuse  to  ebarge  the  jury,  that  if  the  defendant  sod 

those  under  whom  he  claimed,  had  possession  of  the  land  covered  by  hii 
store,  adversely,  continuously,  and  openly,  for  twenty  years  next  prior  to  tte 
finding  of  this  bill,  excluding  the  time  between  2l6t  May,  1861,  and  Janaur 
1870,  the  defendant  is  not  guilty. 

5.  It  was  not  error  to  charge  the  jury,  that  the  two  years'  statute,  barring  proce- 

cutions  for  misdemeanors,  has  no  application  to  this  case,  because,  if  tbe 
putting  up  of  the  house  was  an  offence,  it  was  a  continuous  nuisance  sad  i 
violation  of  law. 

{Kennedy  V.  Williamay  87  N.  C,  ft;  Grump  v.  Jfinw,  64  N.  C,  767;  cited ind 
approved.  Woolard  v.  McCuOough,  1  Ired.,  432  ;  State  v.  MarhU,  4  Ired..31*; 
overruled). 

Indictment,  tried  before  MacRae,  Judge,  and  a  jury,  at  Sep- 
tember Term,  1885,  ol"  the  Superior  Court  of  Richmond  ooQOty. 

The  iDdiotmeiit  charges,  that  the  defendant  erected  and  nMia- 
taiued  a  hou^e,  for  a  long  space  of  time,  ''u|K)d  a  oertaiD  public 
square,  iu  the  town  of  Rockingham,  in  said  (RiehEuoDd)ooant}', 
known  iu  the  plan  of  said  town  as  Washington  square,  nA 
upon  which  the  court  house  of  said  county  is  j^itiiated;  ^  dut 
the  citizens  of  this  State,  in,  upon  and  through  :siid  sqoafe,  lU 
that  time,  could  not,  nor  tian  now,  go,  return,  pass,  and  rept^ 
as  they  ought  and  were  accustomed  to  do,  lo  the  great  dam^ 
and  common  nuisance,"  <&c. 
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Upon  his  trial  in  the  Stiperior  Court  of  Richmond  county,  at 
Fall  Term,  1885,  he  was  found  guilty,  and  fr«»m  the  judgment 
rendered  upon  the  verdict  of  the  jury,  he  appealed. 

Attorney  General^  for  the  State. 

Messrs,  John  D.  Shaw  and  Plati  D.  Walker,  for  the  defendant. 

Smith,  C.  J.,  (after  stating  the  facts).  Three  grounds  are 
assigned  in  support  of  the  application  for  a  new  trial,  as  follows: 

I.  The  admission  of  incompetent  evidence  of  boundary. 

II.  The  refusal  to  give  instructions  asked ;  and 

III.  Error  in  those  given  to  the  jury. 

Numerous  witnesses  were  introduced  by  the  State  and  by  the 
defendant,  whose  testira<>ny  was  conflicting  as  to  the  true  loca- 
tion of  the  boundaries  of  the  square,  and  whether  the  defend- 
ant's house  was  upon  any  part  of  it.  It  was  in  evidence,  how- 
ever, that  those  under  whom  the  defendant  claimed,  had  enclosed 
under  fence,  and  for  many  years  had  cultivated,  the  land  upon 
which  the  h<»use  alleged  to  be  an  encroachment  was  built,  some 
few  years  before  the  trial,  by  the  defendant.  In  reference  to  the 
effect  of  this  evidence,  if  accepted  by  the  jury  as  true,  the  Court 
was  asked  to  charge : 

**  If  the  defendant  and  those  under  whom  he  claims,  had  pos- 
session of  the  land  covered  by  the  defendant's  store,  adversely, 
continuously,  and  openly,  for  twenty  years,  next  prior  to  the 
finding  of  the  bill,  excluding  the  time  of  the  suspensicm  of  the 
statute  of  limitations,  (May  20lh,  1861,  to  January  1st,  1870), 
the  defendant  is  not  guilty." 

"If  the  public,  at  one  time  had  the  right  to  use  and  enjoy  the 
square,  as  a  public  square,  yet  if  the  part  alleged  to  be  covered  " 
(an  evident  omission  in  the  transcrip,  requiring  to  be  inserted  to 
complete  the  sentence,  "  was  in  poasession  of  the  defendant,"  or 
words  of  equivalent  force),  "and  those  under  whom  he  claims, 
adversely,  openly,  and  continuously,  for  twenty  years,  under  a 
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fence,  next  before  the  finding  of  the  hill,  exdnding  the  timea? 
aforesaid,  the  defendant  cannot  be  convi<*ted." 

The  Conrt,  in  the  instnictions  delivered,  <!oes  not  ni»tiei-  this 
|>art  of  the  defendant's  prayer,  bnt  in  answer  to  others  a^ked, 
told  the  jnry,  if  the  defendant's  building  did,  in  fact,  encnarh 
upon  the  square,  whether  the  defendant  l>elieved,  in  pnting  it 
up,  that  he  was  so  encroaching  or  not,  he  would  lie  gnilty  of 
the  offence  imputed,  and  the  two  years  statute,  learning  pmseni- 
tion  for  such  misdemeanors,  had  no  application  tii  this  case 

A  public  square,  such  as  this  is  described  and  shown  to  lie, 
for  the  general  public  use,  and  as  a  means  of  access  to  the  ofwri- 
■house  and  other  public  buildings,  is  substantially  a  highway, 
and  is  usually  so  charged  to  be  in  the  bill.  In  the  pn-sent  ca^, 
such  an  averment  is  not  directly  made  in  connection  with  that 
description  of  the  place,  and  if  a  public  square,  used  for  public 
purposes,  in  connection  with  the  court-house  and  public  county 
buildings,  does  not,  ex  vi  termini,  sufficiently  designate  it  as  pi^ 
sessing  the  character  and  incidents  of  a  highway,  so  as  to  sub- 
ject one  who  obstructs  and  prevents  its  use  as  such,  to  indictment, 
the  defect  is  removed  by  a  subsequent  averment,  that  thereafter 
the  citizens  of  the  State  "could  not,  nor  can  now,  go,  return, 
pass  and  repass,  as  (hey  ought  and  were  accustomed  to  do,^^  that  i?, 
as  they  before  had  a  right  to  use  the  square  as  a  highway,  **fo 
the  great  damage  and  common  nuisance,"  &(*. 

Assuming  then,  that  a  criminal  act  ha&  been  sufficiently  set  <iiit 
in  the  indictment,  showing  that  the  defendant,  in  erecting  the 
house  upon  the  square,  exposed  himself  to  prosecution  f.>r  the 
offence,  the  question  is  presented,  contained  in  the  refuse*!  in- 
stru(jtions,  as  to  the  efft-ci  of  the  alleged  long  previous  ami  n*- 
tinuous  possession  of  those  under  whom  he  claims,  u}>on  hi»,aiid 
the  rights  of  the  pul)lic,  in  reference  to  that  fMirtion  of  the 
square.  Has  it  divested  the  estate  of  the  county  in  the  Uod, 
and  put  it  in  the  occupant,  or  has  it  onU^  extinguished  the  pab- 
lie  easement  or  way  over  the  land,  or  has  it  lieen  inefiectual  for 
either  purpose? 
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In  determining  this  appeal,  it  is  only  necessary  to  consider  the 
c<>nsequen(*es  of  the  long  adverse  occupation  upon  the  public 
easement  or  right  of  way  over  the  withheld  pretnises,  since  if 
this  has  ceased  to  exist,  the  prosecution  must  fail.  In  obstruct- 
ing the  exercise  of  this  public  right,  not  in  wrongfully  with- 
holding property  from  the  owner,  the  offense,  if  any,  has  been 
cf»nimitted  by  the  defendant. 

The  earlier  decisions,  as  to  the  effect  of  long  user  in  raising  a 
presumption  of  the  original  legal  creation  of  highways  by  the 
action  of  the  public  authorities,  or  an  accepted  dedication  by  the 
owner  of  the  soil,  Woolard  v.  McOaUough^  1  Ired.,  432;  and 
State  V.  Marble^  4  Ired.,  318;  are  not  in  harmony  with  the  rul- 
ing, as  to  their  formation  and  existence,  in  Kennedy  v.  Williams, 
SI  N.  C,  6;  which  must  be  deemed  the  settled  law  on  the  sub- 
ject. It  is  there  held,  that  the  aasent  of  the  public  authorities, 
or  a  rec(^nitiou  and  assumption  of  control  by  them  over  a  road, 
as  well  as  long  adversary  uninterrupted  use  of  it,  are  necessary 
to  its  becoming  a  public  highway,  and  this  because  without  the 
consent  of  the  pro|ier  authorities,  manifested  in  some  form,  the 
burden  of  its  reparation  and  maintenance  cannot  be  imposed 
upon  the  public. 

These  considerations  do  not  enter  into  the  present  controversy, 
for  all  &<)sential  conditions  unite  in  establishing  the  pre^^ent  ease- 
ment, and  the  only  question  is,  as  to  its  loss  from  non-user,  by 
reason  of  defendant's  occupation  and  exclusion  of  the  public. 

We  are  of  opinion,  that  there  was  error  in  refusing  to  charge 
the  jury,  that  if  upon  the  evidence,  they  found  the  predecessors 
of  the  defendant,  and  himself,  to  have  held  continuous  adver- 
sary possession  of  the  place  whereon  his  house  now  stands,  for 
the  prescribed  pericxi  of  time,  thus  forcibly  depriving  the  public 
of  all  use  of  it,  the  public  easement  was  lost,  an<l  the  verdict 
should  be  for  the  defendant.  In  Crump  v.  Mims,  64  N.  C, 
767,  Rodman,  J.,  on  behalf  of  the  Court,  in  reference  to  the 
effect  of  a  long  continuous  obstruction,  such  as  that  before  us, 
says,  "The  burden  is  on  the  plaintiff  to  make  good  his  claim, 
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in  derogation  of  the  public  right.  No  doubt,  on  a  noo-U'«er  of 
a  public  road  for  twenty  years,  an  abandonment  by  the  lavfbl 
authority  would  be  presumed ;  and  so,  after  an  acquieaoenee  m 
an  obstruction  for  that  time,  of  a  right  to  contintie  »</' 

Perhaps,  the  mere  non-user  of  a  small  portion  of  a  piiblie 
square,  which  people  had  no  (Kxsasion  to  pass  over,  there  being 
sufficient  space  left  for  that  purpose,  would  not  have  the  efleet, 
and,  in  our  opinion,  does  not  have  the  effect,  of  impairing  the 
public  rights;  but  it  is  otherwise,  when  it  is  appropriated  to  one's 
sole  use  by  surrounding  fences,  and  this  is  aoquie^Hsed  in  sod 
submitted  to  without  resistance  in  any  form,  for  a  sufficient  9|noe 
to  warrant  the  inference  of  an  abandonment  and  surrender  to 
the  aggressor. 

Thus  says  Mr.  Washburn,  in  his  treatise  on  Easements,  670: 
''And  even  a  public  ensement  in  a  high-way,  may  be  lost  bv 
non-user.  The  law  in  such  cases,  presumes  an  extioguisboKot, 
by  abandonment  for  a  lohg  time." 

Nearly  the  same  language  is  used  by  Birchard,  J.,  deliver- 
ing  the  opinion  in  Fox  v.  HaH,  11  Ohio,  416.  &»,  says  B(6£- 
LOW,  J.,  in  Holt  V.  Sargent,  15  Gray,  102;  assuming  the  Icpl 
existence  of  a  high- way,  which  the  plaintiff  alleged  to  have  been 
discontinued  :  **  It  was  competent  for  the  plaintiff  to  sliow  io 
proof  of  this  issue,  that  the  alleged  way  had  been  shut  up;  tbe 
land  enclosed  by  a  permanent  fence  or  wall,  and  occupied  or 
improved  for  purposes  inconsistent  with  its  use  as  a  high-way, 
for  a  long  series  of  years,  and  any  other  facts,  sufficient  lo  found 
a  legal  presumption  upon,  that  the  way  had  been  disvoDtiDoeil 
by  competent  authority."  The  rule,  and  the  reasoning  in  sop- 
port  of  it,  has  application  to  an  easement,  as  a  servitude  impoad 
upon  land,  the  estate  in  which  is  vestp<l  in  another,  and,  af  l««f 
use  can  establish,  so  may  long  continued  disuse,  forced  upon  the 
public  by  interposed  obstructions,  destroy  the  encountering  ease- 
ment, under  the  rule  of  presumption.  In  ChmnumveaHh  t. 
Albright,  1  Whar.  (Penn.)  Rep.,  468,  the  use  of  tbe  square  for 
public  purposes,  was  a  trust,  created  in  the  original  deed,  and  an 


FEBRUARY  TERM,  1886.  901 


8TATB  V.    LONQ. 


incident  inseparable  from  the  It^gul  estate,  and  could  nut  be 
detached,  so  that  the  adverse  occupation  must  defeat  the  title  to 
the  land,  to  defeat  the  uses  for  which  it  is  held,  and  this  the 
Court  declared  it  could  not  do.  It  is  true,  the  Court  seems  to 
coufiue  an  adverse  possession,  as  effecting  the  right  to  a  way,  to 
private,  and  not  public  ways,  but  this  is  at  variance  with  the 
Gai>es  referred  to  to  sustain  our  own  ruling. 

ReturniDg  to  the  facts  of  the  present  case,  can  there  be  a  more 
dtstinct  and  defiant  assertion  of  a  right,  and  of  an  adversaay 
occupation  to  sustain  it,  to  the  premises,  than  is  shown  by  this 
apprt>priation  of  the  premises  to  the  use  of  the  successive  occu- 
pants? Could  there  be  stronger  inferential  proof  of  an  aban- 
donment of  the  public  claim  to  the  easement,  than  is  found  in 
the  silent  acquiesence  of  the  public  authorities  in  this  assump- 
tion and  exercise  of  ownership?  This  view  of  the  case  ought 
to  have  been  presented  to  the  jury,  and  there  is  error  in  the 
refusal  to  do  so. 

The  Judge  correctly  charged,  that  there  was  no  statutory  bar 
to  the  prosecution,  because  the  house  was  put  up  more  than  two 
years  before  the  finding  of  the  indictment,  for  its  maintenance 
was  itself  an  offencfe,  as  the  nuisance  was  continuous  as  a  viola- 
tion of  law. 

There  must  be  a  venire  de  novo,  and  this  will  be  certified,  to 
the  end  that  the  verdict  be  set  aside,  and  a  trial  had  before 
another  jury. 

Error.  Reversed. 
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STATE  V.  JAMES  H.  MILLER. 

Certioi'ari, 

1.  Tbe  stateoieDt  of  facta,  found  by  the  Judge  and  seot  up,  must  be  accepted  u 

true. 

2.  The  measure  of  punishmeut  for  an  offence  is  within  tbe  discretion  of  tke 

Jud/^e,  withlu  the  limits  of  the  law ;  and  it  must  also  be  matter  of  didcivtk'a 
whether  he  will  hear  a  petition  and  evidence  for  change  or  modificarHM 
thereof. 

Petition  for  a  Certiorari,  filed  by  the  HefcDdant  at  the  Fdv 
rnary  Term,  1886,  of  the  Supreme  Court 

The  petitioner,  charged  in  the  indictment,  which  consist^  of 
five  counts,  with  keeping  a  gambling  houjje  in  the  city  of  Ral- 
eigh, on  his  arraignment,  entered  his  plea  of  guilty  to  the  fourth 
count,  and  the  solicitor  entered  a  nolle  prosequi  to  the  others. 

Thereupon  it  was  adjudged,  that  he  be  impnVoDed  in  thecois- 
mon  jail  for  thirty  days,  commencing  on  the  10th  day  of  Jan- 
uary, 1886,  and  pay  a  fine  of  two  thousand  dollars,  and  stand 
committed  after  the  expiration  of  said  term  of  imprisonnient, 
until  the  fine  and  costs  of  the  prosecution  were  paid.  From  the 
sentence  he  appealed  to  this  Court.  The  present  applicatioo  is 
for  a  writ  of  certiorari^  to  correct  certain  statements  of  fact, 
alleged  to  be  erroneous,  contained  in  the  case  <m  appeal,  ihat 
trans|)ired  after  the  rendition  of  the  judgment,  in  an  effort  i»n 
the  part  of  his  counsel  to  obtain  a  modification  of  the  seotenoe, 
which  was  unsuccessful. 

The  averments  in  the  application  for  the  interference  of  this? 
Court  are  summarily  these: 

The  admission  of  guilt  was  made  on  Monday:  two  witn€S«i 
were  then  examined  by  the  Solicitor,  and  judgment  deferred  until 
Friday,  when  it  was  pronounc^ed.  On  Saturday,  the  next  diT, 
and  last  day  of  the  Term,  the  defendant's  counsel  made  kiwwD 
their  wish  and  inteniioii  to  apply  to  the  Court  for  a  redaction 
of  the  fine,  and  show  that  it  was  im|>osed  under  a  misapprehcB- 
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sion  of  the  defendant's  financial  condition  and  resources,  and 
they  requested  the  Court  to  desij^nate  an  hour,  not  earlier  than 
3  P,  M.  for  its  presentation  and  (iisposal.  Thereupon,  that  hour 
was  designated  for  the  hearing,  before  the  arrival  of  which,  the 
Judge  left  the  court,  and  did  not  return  during  the  day,  though 
counsel  were  there  prt'sent  with  the  petition  to  be  offered. 

Counsel  then  prepared  the  case  on  appeal,  and  under  an  agree- 
ment with  the  Solicitor,  sent  it  to  the  Judge.  He  refused  to 
appn»ve  and  sign  it,  aud  made  out  one  himself,  which  is  on  file 
among  the  papers  in  the  <*ause. 

All  the  matters  contained  in  the  application  are  not  set  out, 
but  8<i  much  only,  as  shows  the  grounds  upon  which  the  agency 
of  this  Court  is  invoked,  for  the  correction  of  alleged  en*or  in 
the  action  of  the  Court  below. 

Attorney  General^  for  the  State. 

Messrs.  John  Oatling  and  E.  C.  Smithy  for  the  defendant. 

Smith,  C.  J.  (after  stating  the  facts).  The  sole  grievance 
made  the  subject  of  complaint,  is  in  the  imposition  of  so  heavy 
a  fine,  and  the  refusal  or  omission  of  the  Judge  to  hear  the  evi- 
dence offered  in  support  of  the  application  for  its  reduction. 
As  the  measure  of  punishment,  within  the  limits  of  the  law,  for 
the  offence,  is,  and  must  be,  within  the  discretion  of  the  Judge, 
as  he  may  estimate  its  criminality,  so  must  be  his  hearing  or 
refusing  to  hear  a  petition  for  its  change  or  modification,  and 
testimony  in  relation  thereto.  It  might  obstruct  or  paralyze 
the  administration  c»f  criminal  justice,  if  this  ('Ourt  were  to 
undertake  to  revise  that  discretion,  or  listen  to  suggestions  that 
it  has  lieen  unwisely  exercised  in  a  particular  case.  The  Judge 
who  tried  the  cause  and  heard  the  testimony,  is  the  best,  as  he  is 
in  law  the  sole  Judge,  of  the  merits,  and  if  he  acts  within  the 
boundaries  prescribed  by  law,  his  decision  is  final  and  unreview- 
able in  the  appellate  Court. 
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We  have  alreHciy  said  in  a  similar  application,  that  the  state- 
ment of  facts  sent  up  in  the  case,  must  be  accepted  as  ahnilate 
verity,  when  so  found  by  the  Judge,  and  the  subject  does  ii<4 
require  further  comment. 

The  appb'cation  must  be  refused  and  the. petition  dismissed. 

Disnii.s«Hi. 


STATE  V.  JAMES  H.  MILLER. 

Excessive  five — Power  of  Jxidge  discretionary. 

1.  When  the  limit  of  punishmeDt  ie  not  fixed  by  the  Le^slature,  it  is  left  as  % 

matter  of  discretioD  with  the  presiding  Judge.  This  court  cannot  coDtnd 
such  discretion,  nor  fix  such  limits. 

2.  Where  the  defendant  kept  a  retail  liquor  shop,  in  which  he  ^^alfered  games  of 

cards  to  be  played  for  money  and  articles  of  value ;  Hdd^  that  a  fine  of  tvo 
thousand  dollars  and  imprisonment  for  thirty  days,  and  thereafter  until  tte 
fine  and  costs  were  paid,  was  not  excessive  punishment. 

rhis  was  an  Indictment,  tried  before  Clark,  Judge,  ai  Janu- 
ary Criminal  Term,  1886,  of  the  Superior  Court  of  Wake 
(xiuntv. 

The  indictment  against  the  defendant  consists  of  five  cotints, 
setting  out  the  offence  in  different  forms,  to  the  fourth  of  whi<*fa, 
when  arraigned,  he  pleaded  guilty,  and  a  not  pros,  was  entered 
as  to  the  other.**.  That  count  is  drawn  under  §1043  of  The 
Code,  which  is  as  follows:  "If  any  keeper  of  an  ordinary,  or 
house  of  entertainment,  or  of  a  house  wherein  liqin>rs  are  re- 
tailed, shall  knowingly  suflfer  any  game  at  which  money,  or  prop- 
erty, or  any  thing  of  value  is  bet,  whether  the  same  be  in  stakes 
or  not,  to  l)e  played  in  any  such  house,  or  on  any  part  of  tb* 
premises  or-cnpied  therewith;  or  shall  furnish  persons  playing  or 
betting  with  drink,  or  other  thing,  for  their  comfort  and  sub- 
sistence during  the  time  of  play,  he  shall  be  guilty  of  a  mt^e- 


FEBRUARY  TERM,  1886.  905 


State  v.  Miller. 


rneanor,  and  fined  iii>t  less  than  ten  dollars,  and  be  imprisoned 
not  more  than  thirty  days." 

The  specific  charge  in  the  fonrth  count  is,  that  the  defendant 
being  the  kee)>er  of  a  h'»use  wherein  spirituous  liquors  were 
retailed  by  measure  less  than  a  quart,  did  kn«»wingly  suffer  per- 
sons to  play  therein,  games  of  cards,  at  which  money  and  other 
things  of  value  were  bet. 

When  the  Solicitor  prayed  judgment,  he  introduced  and 
examined  two  witnesses,  for  the  information  of  the  Court,  whose 
testimony  was  in  substance  as  follows: 

The  house  of  the  defendant,  wherein  the  criminal  act  was 
committed,  is  situated  on  Fayetfeville  street,  in  the  city  of  Ral- 
eighy  and  next  to  the  Yarboro  House,  and  the  defendant  kept  a 
bar  and  retailed  spirituous  liquors.  In  roiuns  above,  at  various 
times,  per8<ms  were  seen  pJaying  at  games  of  cards,  and  l>etting 
for  money,  and  chips  representing  money.  The  h<»use  belonged 
to  him,  and  the  lower  story  was  painted  red  in  front.  The  wit- 
nesses were  not  examined  by  the  defendant. 

Judgment  was  deferred  until  Friday,  the  trial  having  taken 
place  earlier  in  the  week,  when,  on  being  asked  what  he  had  to 
say,  before  the  |iassing  of  sentence,  the  defendant's  counsel  stated, 
that  he  was  a  person  of  character  and  means,  and  expressed  a 
hope  that  the  Court  would  not  deal  severely  with  him  on  that 
account.  No  expression  of  an  intention  to  discontinue  his  ille- 
gal business  came  from  him  or  his  counsel.  Thereupon,  the 
Court  inquired  if  the  house  of  the  defendant,  opposite  the  court 
house,  and  in  which  the  witnesses  stated  gambliitg  was  carried  on, 
was  his  property,  as  well  as  the  furniture  and  fixtures  belonging 
to  it,  and  if  he  hsd  not  paid  $13,000  for  the  real  estate  alone. 
His  counsel  answered  in  the  affirmative,  adding  that  there  was 
DOW  a  mortgage  upf>n  it. 

The  Court  then  read  a  paper,  before  prepared,  and  giving  the 
reasons  for  the  severity  of  the  sentence  about  to  be  pronounced, 
and  at  its  conclusion,  adjudged  that  the  defendant  *M)e  confined 
in  the  common  jail  of  Wake  county,  for  the  terra  of  thirty  days, 
beginning  on  January  10th,   1886,  and  that  he  pay  a  fine  of 
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$2,000,  nnd  the  casts  herein,  and  if  he  fails  to  pay  said  tine  and 
costs  as  aforesaid,  at  the  expiration  of  his  sentence  of  thirty  days, 
that  he  remain  in  said  jail  until  the  same  are  paid.  An<l  it  was 
further  ordered,  (hat  this  judgment  be  docketed,  and  that  on 
failure  to  pay  the  fine  and  costs,  execution  issue  thereon. 

From  this  judgment  the  defendant  appeals,  and  assigns  as 
error,  the  imposition  of  an  excessive  and  unreasonable  fine,  not 
authorized  bv  law. 

Attorney 'Oeneral J  for  the  State. 

MesMrtt.  John  OaUing  and  E,  C.  Smithy  for  defendant. 

Smith,  C.  J.,  (after  ntatin^  the  facts).  We  reproduce,  as  due 
to  the  presiding  Judge,  so  much  of  what  he  said,  as  gives  his 
reas(»ns  for  fixing  the  fine  at  the  sum  mentioned.  *'  Itap|)ears," 
he  says,  *' that  the  defendant  keeps,  and  has  kept  for  years,  a 
gambling-house  in  the  city  of  Raleigh.  In  flefiance,  and  with  a 
profound  couterapt  of  the  law,  he  has  kept  it  open,  next  door  to 
the  principal  hotel  in  the  capital  of  the  State,  and  immediately 
opposite  to  the  United  States  Court  House  and  Post  Office,  and 
un<]er  the  very  shadow  of  this  Court  House.  That  his  contempt 
and  defiance  of  law  might  be  lacking  in  nothing,  he  has  caused 
the  front  of  his  building  to  be  painted  a  glaring  red,  to  advertise 
his  business  by  day,  and  an  electric  light  is  suspended  to  point 
the  way  by  night.  His  illegal  traffic  has  been  profitable,  for  it 
seems  that,  in  a  short  time,  hn  has  been  able  to  accumulate  enough 
to  pay  $13,000  for  the  building,  besides  the  fixtures  and  his  other 
properly. 

*'In  vieA^  of  the  open  and  notorious  defiance  of  the  law  dis- 
played by  the  defendant,  and  the  profit  he  has  made  by  it,  the 
Court  cannot  do  less  for  a  law-abiding  and  law-respecting  com- 
munity, than  to  sentence  him  to  pay  a  fine  of  $2,000  and  be 
impriscmed  thirty  days." 

We  cite  these  remarks,  not  assuming  a  right  t«  supervise  the 
exercise  of  that  discretion  which  the  law  reposes  in  the  Judge 
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who  tries  the  cau.se,  and  who  best  understands  all  the  surround- 
ing circumstances,  but  to  set  forth  the  consideration  of  public 
and  ofiBcial  duty,  under  a  sense  of  which  he  acte<i.  There  is  no 
limit  fixed  as  a  maximum,  in  the  statute,  to  the  amount  of  the 
fine,  and  while  we  do  not  say,  n(»r  i.s  it  necessary,  that  it  may  not 
be  so  enormous  and  disproportionate  to  the  crime  proved  by  the 
evidence,  indicating  a  disposition  to  oppress,  rather  than  subserve 
the  common  good,  as  that  this  Appellate  Court  would  be  called 
on  to  interpose  for  the  protection  of  the  convict,  against  gross 
injustice  and  manifest  wrong  and  oppression,  and  we  certainly 
shall  not  undertake  to  assign  limits  to  the  exercise  of  judicial 
disciHition,  in  anticipation  of  the  possible  occurrence  of  such  cases. 
It  is  sufficient  to  say,  the  discretion  reposed  in  the  Judge,  under 
the  statute,  has  not  been  abused  in  the  present  case,  and  there  is 
no  pretext  for  the  revision  of  its  exercise.  The  remedy  may  be 
only  sought  in  impeachment  and  removal  from  office,  when  the 
conferral  power  has  been  oppressively  or  corruptly  exerted,  for 
selfish,  and  not  public  ends. 

In  §1047  of  The  Code,  which  punishes  the  carrying  on  of 
lotteries,  the  fine  is  limited  to  a  maximum  of  $2,000,  for  an 
offence  somewhat  similar  in  its  nature,  and  not  exceeding  in  tur- 
pitude and  injurious  consequences  to  society,  the  conduct  of  the 
defendant  as  stated  by  the  Judge,  and  why,  when  there  has  been 
no  such  restriction,  should  the  imposition  of  a  fine,  authorized 
for  that  offence,  be  treated  as  excessive  and  unauthorized  in  the 
present,  when  then  there  is  no  such  restraint?  In  our  opinion, 
if  the  General  Assembly  had  intended  to  limit  the  fine,  that 
intention  would  have  been  expressed  in  the  one  Act,  as  is  done 
■in  the  other,  and  the  absence  of  such  restriction,  shows  that  it 
was  the  purpose  to  leave  this  part  of  the  penalty  to  be  adminis- 
tered according  to  the  demerit  of  the  criminal  act  done  and 
proved.  What  the  Legislature  refuses  to  do,  in  fixing  'imits  to 
the  pecuniary  punishment  allowed,  this  Court  will  not  attempt 
to  do,  and  still  less  in  declaring  a  fine  of  $2,000,  ad  measured 
to  the  defendant  according  to  the  Judge's  estimate  of  his  guilt, 
as  illegal  and  unwarranted. 
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We  have  passed  only  on  the  question  of  judicial  power,  but  as 
the  appeal  vacates  the  judgment,  and  the  accused  must  be  again 
.^ntenced,  the  alleged  error,  if  it  existed,  would  he  corrected  bj 
the  appeal,  and  prove  harmless.  We  simply  decide  upon  the 
possession  of  judicial  power,  leaving  its  exercise  where  the  law 
places  it,  in  the  sound  discretion  of  the  Judge  upon  whom  that 
duty  devolves. 

There  is  no  error,  and  this  will  \ye  certified  that  the  Court  may 
proceed  to  judgment. 

No  error.  Affirmed. 


STATE  V.  JAMES  H.  MILLER. 

Appeal — Judgment  Vacated  by. 

The  appeal  by  a  defendant,  in  a  criminal  case  from  the  judgment  of  tbe  Supe- 
rior Court,  to  the  Supreme  Court,  vacates  the  ludjBpment  of  tbe  fonner, 
whether  It  be  imprisonment  or  a  pecuniary  fine. 

{Bledaoe  v.  Nixon,  69  N.  C,  81 ;  SUUe  v.  AppUwhUe,  75  X.  C,  229 ;  State  t.  Jemm. 
60  N.  C,  1(5,  cited  approved). 

This  was  an  appeal  by  the  State  in  the  foregoing  case. 

After  the  defendant's  appeal  from  the  judgment  of  the  Court 
had  been  taken  and  perfected,  the  clerk  after  docketing  it  as 
directed,  issued  an  execution  to'  the  sheriff,  to  enforce  payment 
of  the  fine  and  costs  adjudged  against  him. 

Upon  appliitition  t<»  the  succeeding  Judge  having  jurisdictiiMi 
in  the  District,  it  was  ordered  that  the  writ  be  recalled,  and  the 
sheriff  pnx'ceil  no  further  thereunder.  From  this  order  the 
State  appeals. 

Attorney  General^  for  the  State. 

Me887*8.  John  Gatling  and  E.  C.  Smithy  for  the  defendant 
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Smith,  C.  J.  (after  stating  the  facts).  Upon  the  hearing,  the 
oonnsel  representing  the  State,  admitted  that  there  was  no  error 
ID  the  ruling,  and  that  the  appeal  oould  not  be  sustained.  In 
this  we  concur,  since  the  effect  of  the  ap|)eal  was  to  vacate  the 
entire  judgment,  which  could  not  be  docketed,  nor  authorize  the 
issue  of  process  for  its  enforcement.  It  is  otherwise  in  civil 
cases,  for  then  unless  a  supersedeas  undertaking  has  been  given, 
the  judgment,  for  8ome  purposes,  remains,  as  was  determined  in 
Blerisoe  v.  Nixon,  69  N.  C,  81 ;  The  Code,  §435. 

In  i^te  V.  Applewhite^  75  N.  C,  229,  Pearson,  C.  J.,  says, 
that  "  the  effect  of  his,  (the  prisoner's,)  appeal,  was  to  vacate  the 
sentence  pronounced  upon  him  in  1870.  The  effect  of  the  decis- 
i<in  of  the  Supreme  Court,  was  not  a  judgment  or  sentent^,  but 
simply  an  order  to  the  Court  below,  to  proceed  to  judgment  and 
sentence,  agreeable  to  this  decision,  and  the  laws  of  the  State/' 

This  is  the  law  informally  recognized  and  acted  on  by  the 
Court,  for  as  is  said  by  Reade,  J.,  in  State  v.  Jones,  69  N.  C, 
16;  "in  criminal  cases,  we  do  not  pass  judgment.  Such  cases 
are  sent  up  for  our  opinion  only,  which  we  certify  to  the  Court 
below,  and  there  our  jurisdiction  ends."  When  there  is  no  error, 
the  Court  below  is  required  to  preceed  to  judgment  again. 

No  authority  can  be  needed  to  show  that  the  fine  is  a  part  of 
the  punishment,  and,  like  the  order  of  imprisonment,  is  annulled 
by  an  appeal,  taken  and  perfected  according  to  law. 

There  is  no  error  and  the  judgment  must  be  affirmed. 

No  error.  Affirmed. 
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STATE  V.  C.  M.  BOWERS. 

Jurisdiction — Affi'ay — Former  A  cquittal. 

1.  The  Jurisdiction  conferred  upon  the  Superior  and  Crimina]  Court«  to  hetr  aod 

detiiroiine  indictments  for  aflrays  committed  within  one  mile  of  the  ^tfe 
where,  and  during  the  time,  such  Courts  are  bein^  held,  (The  Code,  $ti9C2,jU 
not  exclusive,  but  concurrent  with  that  of  the  Justices  of  the  Peace. 

2.  Where  a  party  is  put  on  trial  for  an  alleged  offence,  but  the  record  do«»  ad 

disclose  the  result,  it  will  be  presumed  that  he  was  acquitted. 

3.  Where  two  Courts  have  concurrent  jurisdiction  of  an  offence,  the  jud^meal 

of  that  one  which  first  passes  Judgment  is  a  good  defence  against  a  proscm- 
tion  in  the  other  Court  for  the  same  offence. 

(State  V.  Taylor,  84  N.  C,  778  ;  StaU  v.  MeNeiU,  98  N,  C,  553  ;  SUUt  v.  Tuddt,  i 
Dev.  <te  Bat.,  169,  and  Utate  v.  WiUiford,  91  N.  C,  529,  cited  and  approvedi 

This  was  an  indictment  for  an  affray,  tried  before  Mont- 
gomery, Judge,  at  Fall  Term,  1885,  of  the  Superior  Court  of 
Iredell  county. 

The  defendant  being  convicted,  appealed  from  the  judgmeot 
thereupon  pronounced. 

The  facts  appear  in  the  opinion. 

Attorney  General,  for  the  State. 
No  counsel  for  the  defendant. 

Merrimon,  J.  The  defendant  and  another,  were  indicted  in 
the  Superior  Court  of  the  county  of  Iredell,  for  a  simple  affiray, 
"  committed  within  one  mile  of  the  place  where,  and  daring  the 
time  such  Court  was  being  held."     He  pleaded  autrefois  oequiL 

On  the  trial,  it  appeared  that  the  mayor  of  the  town  of  States- 
ville,  in  which  the  court-house  of  that  county  was  situated, is^oed 
his  warrant,  charging  the  defendant  and  some  other  petsaos, 
with  a  simple  affray  committed  in  that  town,  and  within  a  mile 
of  the  court-house  where,  the  Superior  Court  was  being  hdd. 
The  defendant  produced  in  evidence,  the  docket  of  the  mayor  of 
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the  day  id  which  the  aflFray  was  committed,  and  from  it,  **  it 
appeared  that  the  parties  had  heeti  put  upon  their  trial  before  the 
mayor,  and  the  defendant  St<K3ktou  was  convicted  and  fined  five 
dollars,  and  required  to  pay  costs,  and  the  defendant  Bowers 
was  released."  There  was  evidence  going  tosliow  that  the  offence 
charged  in  the  indictment,  and  that  for  which  the  parties  were 
tried  before  the  mayor,  were  the  same. 

The  Court  being  of  opinion  that  the  Mayor,  acting  as  a  Jus- 
tice of  the  Peace,  hacl  no  jurisdiction  of  such  offence  committed 
within  a  mile  of  the  place  where,  and  during  the  time  the  Supe- 
rior Court  was  being  held,  so  instructed  the  jury,  an<J  the  defend- 
ant w^as  convicted. 

We  think  the  Court  placed  an  erroneous  construction  upon  the 
statute,  (The  Code,  §892).  So  much  of  it  as  is  material  to  l^ 
here  considered,  provides  that  "Justices  of  the  Peace  shall  have 
exclusive  original  jurisdiction  of  all  assaults,  assaults  and  bat- 
teries, and  affrays,  where  no  deadly  weapon  is  used  and  no  seri- 
ous damage  is  done,  and  of  all  criminal  matters  arising  within 
their  counties,  where  the  punishment  prescril^ed  by  law  shall  not 
exceed  a  fine  of  fifty  dollars,  or  imprisonment  for  thirty  days: 
Provided,  that  Justices  of  the  Peace  shall  have  no  jurisdiction 
over  assaults  with  intent  to  kill,  or  assaults  with  intent  to  com- 
mit rape,  except  as  committing  magistrates :  Provided  further^ 
that  nothing  in  this  section  shall  prevent  the  Superior,  Inferior, 
or  Criminal  Courts,  from  finally  hearing  and  determining  such 
affrays  as  shall  be  committed  within  one  mile  of  the  place  where, 
and  during  the  time  such  Court  is  being  held,''  &c. 

It  will  be  obser^d  that  this  section,  in  that  part  of  it  that 
precedes  the  first  proviso,  confers  upon  Justices  of  the  Peace  "ex- 
clusive original  jurisdiction  "  of  affrays  such  as  that  charged  in 
the  indictment.  The  first  proviso,  excludes  absolutely  their 
jurisdiction  of  the  offences  mentioned  in  it.  The  second  pro- 
fxiso  does  not  in  terms  or  effect  exclude  their  jurisdiction  of  the 
class  of  affrays  mentioned  in  it,  If  it  had  been  the  Legislative 
intent  to  do  so,  then  the  first  proviso  would  have  included  this 
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offense,  as  well  as  those  sfjecified  in  it,  and  there  would  havebeeo 
no  oocasioD  for  the  second.  The  purpose  was,  as  to  such  affrsTS, 
to  limit  the  exclusive  original  jurisdiction  conferred  upon  Jo^ 
tices  of  the  Peace  in  the  first  clause  of  the  section,  so  as  to  give 
C€mcun'€fid  jurisdiction  thereof  to  the  Superior,  Inferior  and 
Criminal  Courts.  The  words  "finally  hearing"  employed  intk 
second  provisOy  are  not  apt  words  to  express  the  purpose  intended, 
they  are  loose — indefinite — and  seem  to  imply — to  completely  hear 
— that  is,  to  ht-ar  and  determine  the  affray  from  the  lieginnii^ 
of  it,  in  the  way  prescribed  by  law,  but  not  to  the  exclusioo  of 
the  jurisdiction  (»f  a  Justice  nf  the  Peace  to  do  the  same  thing. 

We  are  unable  to  see  any  particular  or  controling  motive  lewi- 
ing  the  Legislature  to  confer  exclusive  jurisdiction  of  such 
affrays  upon  the  Superior,  Inferior,  and  Criminal  Courts.  The 
interpretation  we  have  given  the  statute,  it  seems  to  us,  is  ms<»o* 
able,  consistent  with  its  terms,  phraseology  and  several  parts,  aod 
gives  it  intelligent  and  effectual  oT)eration.  It  ought,  therefore, 
to  prevail. 

The  Court  held  that  the  Mayor,  acting  as  a  Justice  of  the 
Peace,  had  not  juris<liction.  In  this,  as  we  have  seen,  there  is 
error. 

No  question  was  made  in  the  court  below,  so  far  as  appears,  as 
to  the  competency  of  the  evidence  introduced  to  prove  the  plea. 
It  was  insisted  on  the  argument  before  us,  that  it  did  not  appear 
from  it,  that  the  defendant  had  been  acquitted  by  the  Mayor; 
that  it  only  appeared  that  he  was  "released." 

It  was  in  evidence  that  he  was  put  upon  his  trial,  with  the 
other  defendant,  before  the  Mayor.  It  did  not  appear  that  there 
was  any  final  judgment  as  t<i  him,  but  it  did  appear  that  he  was 
"  released."  This  must  be  taken  as  implying,  nothing  appearing 
to  the  contrary,  that  he  was  acquitted.  When  a  party  is  put  00 
trial,  in  the  absence  of  any  verdict  or  judgment,  the  inference 
and  legal  effect  is  that  he  was  acquitted.  Stale  v.  Taylor,  84 
N.  C,  773;  State  v.  McNeU^  93  N.  C,  563. 
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It  was  likewise  insisted,  that  the  indictment  must  have  prece- 
ded, in  point  of  time,  the  warrant  of  the  Mayor,  and,  therefore, 
the  jurisdiction  of  the  Superior  Court  became  exclusive.  It 
certainly  does  not  appear  that  the  indictment  preceded  in  tinie 
the  warrant,  nor  is  it  material,  because,  if  the  Mayor  had  juries 
diction,  as  he  had,  and  the  case  was  tried  before  him  and  the 
defendant  was  acquitted,  he  might  plead  such  acquittal  in  the 
Superior  Court.  State  v.  Tisdale,  2  Dev.  &  Bat.,  159;  Slate  v. 
WUliford,  91  N.  C,  529. 

The  defendant  is  entitletl  to  a  new  trial.  To  that  end,  let  this 
be  certified  to  the  Superior  Court. 

Error.  Reversed. 


STATE  V.  GEORGE  COVINGTON. 

t 

Forgery — In  dictment, 

1.  Where  the  iDStrunient  alleged  to  be  forged,  upon  its  face,  has  a  tendeocy  to 

deceive  or  prejudice  the  rights  of  persons,  it  Is  only  necessary  to  set  it  forth 
in  the  indictment  and  aver  its  false  and  fraudulent  character. 

2.  If  the  tendency  and  capacity  to  deceive,  depend  upon  extrinsic  facts,  they  must 

be  set  forth  in  the  bill  in  connection  with  the  instrument  alleged  to  be  forged, 
and  the  averments  of  its  fraudulent  character. 

8.  The  forged  instrument  must  resemble  a  genuine  one,  and  be  such  as  will  ordi- 
narily deceive,  yet,  if  from  its  nature  and  the  course  of  business  it  does 
deceive,  or  mislead,  to  the  prejudice  of  another,  the  crime  of  forgery  will  be 
complete,  no  matter  how  informal  it  may  be,  or  if  by  careful  examination  the 
forgery  might  have  been  detected. 

{JSiate  v.  Thonie,  66  N.  C,  644  ;  State  v.  Leak,  SO  N.  C,  403 ;  State  v.  Lane,  Ibid., 
407  ;  State  v.  Keeter,  Ibid.,  47:) ;  Statev.  Lamb,  65  N.  C,  419,  cited  and  approved). 

This  was  an  indictment  for  forgery,  tried  before  McRae^ 
Judgty  at  September  Ternoi,  1885,  of  the  Superior  Court  of 
Richmond  county. 

The  defendant  was  indicted  for  forgery  of  an  order,  of  which 
the  following  is  a  copy  : 

58 
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Oct.  27th,  1884. 
Mr.  R.  T.  Long,  Please  let  Henry  Carmone  have  500  dollais 
and  I  will  be  in  Monday  and  pay  yon  ublige 

yours  J.  M.  Hawood. 

The  State  introdnoed  J.  M.  Haywood,  wh«»  testified  that  be 
did  not  sign  or  authorize  any  one  to  sign  the  order  for  bim; 
that  he  wrote  his  narae  "J.  M.  Haywood,"  and  not  "Hawood"; 
that  he  knew  R.  T.  Long,  but  did  not  know  whether  Long  knew 
him;  that  he  never  had  any  transactions  with  Long;  that  be 
was  the  son  of  James  Haywood. 

James  Haywood,  a  witness  for  the  State,  testified  that  he 
signed  his  narae  James  Haywood  ;  that  he  did  not  sign  the  order, 
and  that  he  spelled  his  name  as  J.  M.  Haywotxl  did;  that  be 
did  not  think  there  was  any  other  James  M.  Haywood  in  Ricb- 
mond  county. 

R.  T.  Long,  a  witness  for  the  State,  testified  that  the  order 
was  presented  to  him  by  the  defendant ;  that  he  told  defeDdant 
he  did  not  have  the  money,  when  defendant  said  he  wanted 
goods ;  that  he  went  and  got  another  party  to  let  him  have  the 
goods,  among  them  a  pair  of  boots;  that  he  told  defendant  he 
was  disposed  to  accomnHKlate  Mr.  Haywrnxl  ;  that  there  had 
been  some  writings  passed  between  him  and  James  Hayw<^. 
father  of  J.  M.  Haywood ;  their  names  were  spelled  "  Haywood"; 
that  he  did  not  notice  the  order  particularly  ;  he  thought  it  w*^ 
spelled  **Haywood/'  butcnuld  not  say ;  J.  M.  HaywomI  had  never 
given  any  order  on  him  l)efore  for  goods  or  money,  and  he  did  not 
know  his  given  name;  knew  his  father,  but  not  tlie  proseuntor: 
did  not  pay  any  attention  to  the  spelling;  the  order  was  hrooght 
to  him  sometime  last  year,  on  or  about  its  date — think  a  dij 
or  two  afterwards ;  that  he  took  it  for  five  dollars ;  thought  it 
was  for  that  amount;  there  is  nothing  in  the  order  that  separates 
the  5  from  the  00,  but  it  is  written  500 ;  that  he  had  never 
cashed  any  order  for  the  defendant  before;  defendant  said  he 
wanted  five  dollars,  aud  he  took  it  for  that. 
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Here  the  evidence  closed. 

The  defendant  asked  for  the  following  instructions: 

I.  That  in  order  to  convict  the  defendant,  there  must  be  such 
a  resemblance  of  the  forged  to  the  genuine  order,  as  might  dei;eive 
a  per5»on  of  ordinary  caution  or  prudence,  or  of  ordinary  business 
capacity,  and  that  if  by  the  exercise  of  ordinary  care  and  caution, 
R.  T.  Long  could  not  have  been  deceive<l  or  mislefl  by  the  order, 
the  defendant  would  not  be  guilty. 

II.  That  if  R.  T.  Long  cashed  the  order,  or  delivered  goods 
or  other  articles  thereon,  without  having  inquired  as  to  its  genu- 
ineness, and  there  was  anything  upon  the  face  of  the  order  to 
excite  a  reasonable  suspicion  or  doubt  as  to  its  genuineness,  then 
the  defendant  would  not  be  guilty. 

III.  That  if  there  was  anything  upon  the  face  of  the  order  to 
excite  suspicion  or  inquiry  as  to  its  genuineness,  and  R  T.  Long 
failed  to  exercise  care,  or  to  make  inquiry  as  to  its  genuineness, 
defendant  is  not  guilty. 

IV.  That  if  the  name  signed  to  the  order,  did  not  resemble 
the  signature  of  the  alleged  drawer,  and  this  was  known  to  R. 
T.  Long,  or  would  have  appeared  to  him  by  a  careful  inspection, 
it  was  enough  to  have  put  him  on  inquiry,  and  the  law  will  pre- 
sume that  he  knew  what  that  inquiry  would  have  disclosed. 

V.  That  if  by  the  exercise  of  ordinary  care,  R.  T.  Long  could 
have  discovered  that  the  order  was  not  genuine,  and  he  failed  to 
exercise  such  care,  the  defendant  is  not  guilty. 

These  instructions  his  Honor  refused,  and  charged  the  jury : 
That  if  the  defendant  presented  the  paper  offered  in  evidence  to 
R.  T.  Long,  for  the  purpose  of  obtaining  money  from  him,  and 
the  paper  was  intended  by  the  defendant  to  defraud ;  if  it  was 
intended  to  represent  the  name  of  J.  M.  Haywood,  even  though 
it  was  not  spelled  properly,  and  if  it  were  not  signed  by  Mr. 
Haywood  or  by  his  directions,  and  defendcmt  knew  it,  he  is  guilty. 
If  the  State  had  not  satisfied  the  jury  of  these  facts,  defendant 
would  not  be  guilty. 
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The  defendant  excepted  because  of  the  refusal  to  giv^e  the 
instructions  asked  by  him,  and  to  the  instructions  given.  Rule 
for  a  new  trial  discharged,  judgment  and  appeal  by  defendant. 

Attorney' General,  for  the  State. 

Mr,  Piatt  D.   Walker,  for  the  defendant. 

Merrimon,  J.  The  constituent  elements  of  the  criioe  of 
forgery  at  common  law,  are  the  false  making  or  alteration  of  the 
writing  or  instrument  forged,  the  fraudulent  purpose,  and  the 
tendency  and  capacity  of  it  to  prejudice  the  right  of  anotber 
person. 

If  such  tendency  and  sufficiency  of  the  instrument  appear 
upon  its  face,  it  will  only  be  necessary  to  aver  its  false  and 
fraudulent  nature,  setting  forth  an  exact  copy  of  it  in  the  indict- 
ment. If,  however,  these  do  not  appear,  but  there  are  extrane- 
ous facts  that  make  the  instrument  have  such  tendency,  and 
therefore,  the  subject  of  forgery,  those  facts  must  be  averred  in 
connection  with  it  in  such  apt  way,  as  will  make  the  tendeocj 
appear.  This  is  necessary,  because  the  Court  must  see  that  the 
complete  offence  is  chargecl. 

In  this  case,  the  tendency  of  the  writing  forged  to  prejudice 
the  right  of  another  pereon  plainly  appears.  Obviously,  if  the 
order  had  been  genuine,  the  maker  of  it  would  certainly  ha^e 
been  liable,  if  the  person  to  whom  it  was  addressed,  has  io 
compliance  with  it,  supplied  the  money,  or  goods  in  lien  of  it, 
notwithstanding  the  informality,  and  the  misspelling  of  the  name 
of  the  maker.  It  is  true,  as  contended  by  the  appellant*? 
counsel,  that  the  order  must  have  resembled  a  genuine  one,  and 
been  such  as  might  have  deceived  or  misled  a  reas(»oablepersno; 
but  this  does  not  imply  that  it  must  have  been  perfect  and 
orderly  in  form,  and  correctly  spelled  the  names  of  the  persons 
mentioned  in  it.  A  genuine  order  might  be  informal,  or  slightly 
incomplete — some  of  the  words  misspelled — ^a  firm  addressed  not 
precisely  by  its  name — the  maker  might,  in  his  haste,  or  by  inad- 
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vertence,  orait  a  letter  from  his  name — some  or  all  these  imper- 
fections might  appear  upon  careful  examination,  and  yet  a  rea- 
sonably cautious  business  man  might — would — frequently  accept 
such  order,  attributing  the  irrcirularities  to  haste  and  inadvert- 
ence, in  some  respects  perhaps,  to  lack  of  accurate  information. 
Orders  for  goods  and  the  like,  are  often  drawn  hastily — care- 
lessly. Many  business  men  pay  little  attention  to  spelling  or 
forms,  and  moreover,  haste  in  the  course  of  business  will  not 
allow  of  strict  scrutiny  of  orders  presented  to  be  aoted  upon 
pronaptly.  If,  therefore,  the  false  and  fraudulent  paper  writing 
be  such  as  that  it  might,  from  its  nature,  and  the  couree  of  busi- 
ness, deceive  or  mislead  to  the  prejtidice  of  another  person,  the 
offence  of  f«)rgery  would  be  complete. 

The  order  in  question  was  such  a  one.  If  genuine,  a  reason- 
ably cautious  man  might,  probably  would,  take  and  act  upon  it, 
if  he  knew  the  person  making  it,  and  had,  or  would  like  to  have, 
business  relations  with  him.  It  might  \ye  incautious,  but  not 
unreasonable  to  accept  and  act  upon  it,  in  the  course  of  business. 
Indeed,  the  person  to  whom  it  was  addressed  did  so.  State  v. 
Thorn,  66  N.  C,  644;  State  v.  Leak,  80  N.  C,  403;  State  v. 
Lane,  Ibid.,  407;  State  v.  Keeter,  Ibid.^  472;  Archibold's  Cr. 
PL,  34*5 ;  Stale  v.  Murray,  ante,  at  this  Term. 

The  indictment  does  not  charge  an  offence  under  the  statute, 
but  at  common  law.  It  was  therefore  unnece?sary,  indeed,  not 
proper,  to  conclude  against  the  statute.  This,  however,  may  be 
treated  as  surplusage.  State  v.  Lamb,  65  N.  C,  419;  State  v. 
Leak,  supra. 

There  is  no  error.  The  judgment  must  be  affirmed,  and  to 
that  end,  let  this  opinion  be  certified  to  the  Suprior  Court. 

No  error.  Affirmed. 
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STATE  V.   WILLIAM  BLOODWORTH. 

Special   Verdict — Statute — Punishment — Fences — Indictment 

1.  Ad  ezceptiou  coDtained  Id  the  enacting  clause  of  a  statute  creating  an  offence^ 
constitutes  a  part  of  the  description  of  the  offence,  and  in  every  indictment 
thereunder  it  is  necessary  that  it  should  be  negatived. 

3.  In  a  special  verdict,  all  the  facts  necessary  to  constitute  the  offence  chai^ed^ 

must  be  especially  ascertained,  otherwise  no  judgment  can  be  pronouDced 
upon  it,  and  it  should  be  set  aside  and  a  new  trial  granted. 

8.  An  indictment  and  a  special  verdict  thereon  for  a  violation  of  §12799  of  The 
Code,  (requiring  planters  to  keep  fences  around  their  fields  during  crop  time), 
should  contain  an  averment  and  finding  that  there  was  no  *'  navigable  stream 
or  deep  water  course,  that  shall  be  sufficient  instead  of  such  fence,"  and  that 
"  the  lands  are  not  situate  within  the  limits  of  a  county,  township,  or  district, 
where  the  stock  law  may  be  in  force." 

4.  If  a  statute  prohibits  a  matter  of  public  grievance,  or  commands  a  matter  of 

public  convenience,  all  acts  or  omissions  contrary  to  the  prohibition  or  com- 
mand, are  misdemeanors,  punishable  by  indictment — (if  the  statute  prescribe 
no  other  method  of  proceeding) — notwithstanding  no  punishment  is  pre- 
scribed in  the  statute. 

(.Stale  V.  Snugga,  85  N.  C,  Ml  ;  StaU  v.  BoLrker,  91  N.  C,  650;  State  v.  Long,  74  N. 
C,  121 ;  State  v.  Moore,  7  Ired.,  228 ;  StaU  v.  Bray,  89  N.  C,  480  ;  StaU.v.  Blue, 
84  N.  C,  b07 ;  State  v.  Beaton,  81  N.  C,  542 ;  State  v.  Lanier,  88  N.  C,  658,  cited 
and  approved). 

This  was  an  Indictment  against  the  defeodant^  for  not  keep- 
ing a  fence  five  feet  high  around  his  cultivated  field  during  crop 
season  in  the  year  1885,  tried  before  Meares,  Judge^  in  the  Crim- 
inal Court  of  New  Hanover  county,  at  the  September  Terra, 
1885,  of  said  court. 

The  jury  returned  the  following  special  verdict,  to- wit:  "The 
jury  find,  that  the  defendant  was  the  occupier  and  cultivator  of 
a  farm,  and  that  he  did  not  have  and  keep  a  fence  five  feet  high 
around  the  same  during  the  crop  spason  of  the  year  1885.  But 
whether  the  defendant  is  guilty  or  not  guilty  under  this  bill  of 
indictment,  the  jury  are  not  instructed,  and  pray  the  instruction 
of  the  Court.  If  the  Court  shall  Iw  of  the  opinion  that  the 
defendant,  under  this  finding  of  fact,  is  guilty,  then  the  jury 
find  that  he  is  guilty,  but  if  not,  then  that  he  is  not  guilty." 
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Whereupon,  the  Court  being  of  opinion  that  the  defendant  is 
not  guilty,  gave  judgment  for  the  defendant,  and  he  was  dis- 
charged. 

From  this  judgment  of  the  Court,  the  Solicitor  appealed  to 
the  Supreme  Court. 

Aiterney-General y  for  the  State. 
No  C(»unsel  for  the  defen<Iant. 

Ashe,  J.,  (after  stating  the  facts).  The  indictment  was  pre- 
ferred under  §2799  of  The  Code,  which  is  as  follows:  "Every 
planter  shall  make  a  sufficient  fence  about  his  cleare<1  ground 
under  cultivation,  at  least  five  feet  high,  unless  there  shall  be 
some  navigable  stream  or  deep  water  course,  that  shall  be  suffi- 
cient instead  of  such  fence,  and  unless  his  lands  shall  be  situated 
within  the  limits  of  a  county,  township  or  district,  where  the 
stiKik  law  may  be  in  force.*' 

Tlje  statute,  it  will  be  seen,  C(»ntains  two  exceptions,  the  one 
that  there  is  a  navigable  stream  or  deep  water  course  that  shall  be 
sufficient  instead  of  the  fence^  and  the  other,  that  the  land  is  situated 
within  the  limits  of  a  county,  totcnshipy  or  district,  where  Uie  stock 
law  may  be  in  force. 

The  exceptions  are  contained  in  the  enacting  clause,  and  there- 
fore constitute  a  part  of  the  description  of  the  offence,  and  in 
every  indictment  under  the  statute,  it  is  necessary  that  they 
should  be  negotiatived,  in  order  that  the  description  of  the  crime 
may  in  all  respect  correspond  with  the  statute.  1  Bishop  Cr. 
Pro.,  §376;  State  v.  Heaton,  81  N.  C,  542;  State  v.  Lanier,  88 
N.  C,  658. 

It  is  equally  essential  in  a  special  verdict,  that  all  the  facts 
necessary  to  constitute  the  offence  charged,  should  be  fully  and 
explicitly  stated,  to  warrant  the  Court  in  pronouncing  a  judg- 
ment upon  the  verdict.  State  v.  Bhie,  84  N.  C.',  807  ;  State  v. 
Bray,  89  N.  C,  480.  Thus,  in  this  case,  it  was  necessiiry  that 
the  jury  should  have  found  the  facts,  whether  the  defendant 
came  within  the  exceptions  in  the  statute,  and  their  having  failed 


920  IN  THE  SUPREME  COURT. 


State  u,  Powbll. 


to  flo  so,  renders  their  verdict  irnperfecf,  and  when  that  Is  the 
case,  DO  judgment  can  be  pnmounced  upon  it,  and  the  venlid 
-should  be  set  aside  and  a  new  trial  ordered.  State  v.  Lowni,'l\ 
X.  C,  121 ;  State  v.  Moore,  7  Ired.,  228. 

It  was  contended,  that  in  as  much  as  the  Legislature  had  n« 
declared  a  violation  of  §2799  to  be  an  indictable  ofFencp,  ii 
is  not  a  criminal  offence  to  violate  its  provisions.  Bur  thi«  is 
a  mistake.  In  State  w  Parker,  91  N.  C,  650,  the  Court  held, 
"  if  a  statute  prohibited  a  matter  of  public  grievance,  or  com- 
manded a  matter  of  public  C(»nvenience,  all  acts  or  omissioas  con- 
trary to  the  prohibition  or  command  of  the  statute,  l)eiiig  misde- 
meanors at  common  law,  are  punishable  by  indictment,  if  the 
statute  specifies  no  other  mode  of  proceeding,"  ciiing  for  the 
doctrine  Arch.  Cr.  Law,  2;  2  Hawk.,  ch.  26,  §4.  But  when 
the  Statute  mentions  a  particular  mode  of  proceeding,  as  when  it 
imposes  a  penalty  for  its  violation,  and  says  nothing  more,  thai 
pr(»ceeding  excludes  that  by  indictment.  State  v.  Snvgg%y%b^. 
C,  541. 

There  is  error.  Let  this  opinion  l)e  certified  tn  the  Criminal 
Court  of  New  Hanover  couutv,  that  a  venire  de  novo  raav  be 
awarde<l  to  the  State. 

Error.  Reversed. 


STATE  V.  SL.\DE  POWELL, 


(\me  on  Appeal — Judgment — Panishmeitt — Removal  of  Ci'op*— 

Notice — Indictment. 


I.  Ti  Is  incumbent  upon  the  appellant  in  all  appeals,  to  send  up  a stateamt  <if 
the  case,  in  which  the  errors  of  which  he  complains  are  set  forth,  and  in  the 
absence  of  such  statement,  the  judgment  below  will  be  aflirmed,  as  a  matttf 
of  course,  unless  there  be  some  error  found  In  the  record,  which  it  i«  ibedntr 
of  this  Court  to  correct. 
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2.  Ad  averment  iD  an  indiclmeDt  for  removing  a  crop,  "  without  having  j^Iven  any 

notice  of  such  inteuded  removal/'  is  equivalent  to  the  averment  that  the 
removal  was  made  without  giving  *'  five  days'  notice." 

3.  Only  felonies  where  no  specitic  punishment  is  prescribed,  and  offences  that  are 

infamous,  or  done  in  secrecy  and  malice,  or  with  deceit  and  intent  to  defraud, 
can  be  punished  by  imprisonment  in  the  Penitentiary. 

4.  The  offence  of  removing  crops,  without  payment,  or  giving  notice  of  such 

removal,  although  it  may  have  been  committed  secretly,  or  at  night,  is  a  sim- 
ple misdemeanor,  and  cannot  be  punished  by  imprisonment  in  the  Penitenti- 
ary.    The  Code,  §^1096,  1097. 

(State  V.  Walker,  87  N.  C,  541  ;  State  v.  Flmder,  83  N.  C,  tt51 ;  State  y.  OrrAl,  Busb., 
217;  State  v.  Ray,  10  Ired.,  29;  State  v.  OaUimore,  7  Ired,,  147,  cited  and 
approved). 

This  was  a  criminal  action,  comraenced  in  the  Inferior 
Court  of  Bertie  county,  at  August  Term,  1885,  of  said  Court, 
wherein  the  defendant  was  indioted  for  removing  a  crop,  in  vio- 
lation of  the  provisions  of  §1759  of  The  Code. 

The  indictment  is  as  follows,  to-wit:  "  The  jurors  for  the  State, 
upon  their  oath  pnsent,  that  «m  the  first  day  of  January,  in  the 
year  of  our  Lrird,  one  thousand  eight  hundred  and  eighty-four, 
at  and  in  the  county  of  Bertie,  by  contract  between  them,  one 
Solomon  Pngh  rented  to  Slade  Powell,  for  agricultural  purposes, 
a  certain  parcel  of  land  there  situate,  to  have  and  to  hold  the 
same,  to  the  said  Slade  Powell,  for  and  during  the  year  1884, 
yielding  and  paying  therefor  to  the  said  Solomon  Pugh,  seven 
hundred  and  fifty  pound-^  of  lint  cotton;  and  in  and  by  said  con- 
tract of  lease,  it  was  not  agreed  between  the  said  parties  thereto, 
that  the  crop  which  might  be  raised,  grown  and  made  on  said 
parcel  of  land,  during  said  term,  by  the  said  Slade  Powell,  should 
not  be  deemed  and  held  to  be  vested  in  possession  in  the  said 
Solomon  Pugh,  before  and  until  said  rent  was  satisfied  and  paid 
to  him,  and  by  virtue  of  said  demise,  the  said  Slade  Powell,  then 
and  there  entered  into  said  parcel  of  laud,  and  was  possessed 
thereof,  from  then  until  January  the  1st,  1885,  in  said  county, 
and  during  the  period  of  time  last  aforesaid,  in  the  county  afore- 
said, raised,  grew,  and  made  on  said  parcel  of  land,  a  certain  crop 
of  cotton  and  corn,  and   held   the  same  in   his  possession:  and 
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afterwards,  and  before  satisfying  the  lien  for  his  aforesaid  reot, 
which  the  said  Solomon  Pugh  hud  on  the  said  crop  of  cotton  and 
corn,  on  the  1st  day  of  December,  1884,  at  and  in  said  county, 
thcHaid  Sladt*  Powell,  did  unlawfully  and  wilfully,  remove  frwD 
and  of}',  and  outside  of  said  parcel  of  land,  three  hundred  and 
fifty  pounds  of  cotton,  then  and  there  being  found,  the  same 
being  then  and  there  part  of  the  crop  aforesaid,  which  the  said 
Slade  Powell  had  raised,  grown  and  made  on  said  parcel  of  land 
during  the  aforesaid  term,  which  said  parcel  of  land  was  io  his 
possession  as  aforesaid,  without  first  having  obtained  the  consent 
of  the  said  Solomon  Pugh  to  said  removal,  and  without  having 
given  the  said  Solomon  Pugh,  or  any  agent  of  his,  notice  of  boch 
intended  removal  of  said  cotton,  contrary  to  the  form  of  the 
statute,"  &c. 

The  defendant  was  convicted,  an  1  from  the  judgment  of  the 
Inferior  Court  that  he  be  imprisoned  in  the  penitentiary  for  two 
years,  he  appealed  to  the  Superior  Court. 

It  was  charged  in  the  bill  of  indictment,  that  the  rent  was  due 
to  Solomon  Pugh,  and  there  was  evidence  to  that  effect.  Then? 
was  also  evidence  that  the  crop  had  been  removed  in  the  night 
time.  In  the  Superior  Court,  there  was  a  motion  by  defendaiitV 
counsel  to  arrest  the  judgment,  on  account  of  defects  in  the  WII 
of  indictment,  which  motion  was  sustained  by  the  Court. 

The  Attorney  General,  {Mr,  W.  L.  iri/Ztanw,  als<i  filed  a  brief,) 
for  the  State. 

Mr.  jR.  B,  Peebles^  for  the  defendant. 

Ashe,  J.  (after  stating  the  facts).  This  is  the  only  question 
properly  presented  by  the  record  for  our  consideration,  but  we 
think  it  proper  to  notice  in  this  opinion,  the  judgment  pron(winced 
against  the  defendant  in  the  Inferior  Court. 

The  errors  assigned  by  the  Solicitor  were:  1.  The  jfranting 
the  motion  in  arrest.  2.  F<ir  error  or  errors  appearing  on  the 
record :  "and  it  is  agjreed  by  counsel,  that  the  record  shall  consti- 
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tute  the  statement  of  the  case,  together  with  this  assignment  of 
error."  This  kind  of  practice  cannot  have  the  sanction  of  this 
Court.  It  is  incumbent  apon  the  appellant,  in  all  appeals,  to 
send  up  a  statement  of  the  case,  in  which  the  erroi*s  to  his  prej- 
udice complained  of,  are  set  forth.  It  is  in  effect  the  bill  of 
exceptions,  and  when  there  is  no  bill  of  exceptions,  nor  statement 
ill  nature  thereof,  accompanying  the  record  sent  to  this  Court, 
the  judgment  below  is  affirmed  as  matter  of  course,  unless  there 
be  found  st)ine  error  in  the  record,  which  it  is  the  duty  of  the 
Court  to  look  into.  State  v.  Orreli,  Bnsb.,  217;  State  v.  Ray, 
10  Ired.,  29;  State  v.  Gallimore,  7  Ired.,  147. 

Notwithstanding  there  is  no  statement  of  the  case,  we  have 
looked  into  the  record,  and  our  opinion  is,  there  was  error  com- 
mitted by  lx)th  the  Superior  and  Inferior  Courts.  In  the  former 
by  arresting  the  judgment,  and  in  the  latter  by  the  sentence  pro- 
nounced upon  the  defendant. 

The  indictment  was  well  drawn,  and  in  accordance  with  pre- 
cedents approved  by  this  Court — ^aud  it  is  now  too  late  to  inquire 
whether  they  were  correct. 

The  indictment  in  this  case  is  drawn  in  strict  conformity  to 
the  form  of  the  indictment  in  the  case  of  State  v.  Walker ,  87, 
541,  which  was  approved  and  sustained  by  this  Court,  and  also 
with  that  in  the  case  of  State  v.  Pender,  83  N.  C,  661.  The 
only  difference  between  that  (»»e  and  this  is,  that  there  the  crop  was 
charged  to  have  been  removed,  without  giving  five  days  notice, 
and  in  this  without  giving  any  notice,  a  distinction  without  a 
difference,  for  if  the  defendant  gave  no  notice,  of  course  he  did 
not  give  five  days  notice. 

In  our  opinion,  there  was  error  in  arresting  the  judgment,  and 
in  the  judgment  of  the  Inferior  Court  in  sentencing  the  defend- 
ant to  two  years  imprisonment  in  the  State's  prison.  Neither 
that,  nor  any  other  Court,  had  the  power  to  impose  such  punish- 
ment in  a  case  like  this.  It  is  a  simple  misdemeanor, and  no  specific 
punishment  having  been  prescribed  by  the  Legislature,  it  is  pun- 
ishable as  misdemeanors  at  common  law,  that  is  by  fine  or  im- 
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prison ment  in  the  ccjratnon  jail,  or  both.  It  is  only  felonies— 
The  Code,  §§1096  and  1097 — where  no  specific  piinishmeDt  is 
prescribed,  and  offenses  that  are  infatnotis,  «»r  done  in  secrecy  aod 
malice,  or  with  deceit  and  intent  to  defraud,  that  may  be  pun- 
ished with  imprisonment  in  the  penitentiary.  But  this  is  not 
one  of  thnse  offenses,  and  because  it  mav  have  l)een  doneseeretlv 
or  at  night,  does  not  bring  it  within  either  class  of  those  offenses. 

There  is  error.  Let  this  be  certified  to  the  Superior  Court  of 
Bertie,  that  the  case  may  be  remanded  to  the  Inferior  Court  of 
that  County,  that  that  Court  may  proceed  to  judgment  in  con- 
formity to  this  opionion,  and  the  law  of  the  land. 

Error.  Reversed. 


STATE  V.  GARRETT  JOHNSON. 

Convicts — Escape — Neglegence — Penitentiary. 

1.  A  person  employed  as  a  gaard,  in  the  mana^emeDt  of  couvicte;}  is  crimfiisllT 

respoDsible  for  the  escape  of  prisoners  confided  to  his  care. 

2.  Officers  and  public  agents  will  not  be  held  to  the  rigorous  common-law  nkd 

responsibility  for  the  custody  of  convicts  employed  In  labors  ouL«ide  of  tbe 
Penitentiary,  actual  negligence  being  the  test  of  guilt. 

8.  As  a  general  rule,  it  is  not  necessary  to  prove  negligence  when  one  has  lawful 
custody  of  prisoners,  for  it  is  implied,  unless  occasioned  by  tbe  act  of  God, 
or  from  irresistible  adverse  force. 

{Eainey  v.  Dannvig^  2  Murph.,  386,  cited  and  approved). 

This  was  an  indictment  for  an  escape,  tried  before  C/ori, 
Judge,  at  January  Criminal  Term,  1886,  of  Wake  Superior 
Court. 

The  defendant,  having  the  custody  and  control  of  a  convict 
committed  to  tlie  penitentiary  for  a  felony,  is  charged  in  ih«? 
indictment,  with  having  unlawfully  and  negligently  permitting 
him  to  escape  and  go  at  large.  On  a  plea  of  not  guilty,  be  was 
tried  before  a  jury,  who  rendered  a  special  verdict,  in  which  iber 
find  as  follows : 
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I.  Thnt  oue  Peter  Birdsong,  a  colored  hoy  of  the  age  of  twelve 
or  fourteen  years,  was  sentenced  by  the  Superior  Court  of  War- 
ren county,  at  Septeml)er  Term,  1883,  to  the  State's  prison,  for  a 
term  of  three  years,  for  larceny. 

II.  That  the  said  BirdKong  was  a  delicate  boy,  aud  in  feeble 
health,  and  his  behavior  in  the  Penitentiary  was  good,  and  for 
this  reason  he  was  allowed,  by  and  under  the  authority  of  the 
the  Directors  and  Wardens  of  the  Penitentiary,  privileges  of  a 
"  trusty.'' 

III.  That  a  ^^  trusty''  is  a  convict,  who,  for  reasons  sufficient 
in  the  judgment  of  those  in  authority  over  the  Penitentiary, 
when  at  work  on  railroads  or  farms  worked  by  convicts,  or  ivhen 
on  other  work  outside  of  the  Penitentiary  grounds,  is  not  required 
to  be  under  the  eye  of  the  overseers  or  guards  at  all  times,  but  is 
permitted  to  go  on  errands,  or  other  special  service  in  the  fur- 
therance of  the  work  in  which  he  and  the  other  convicts  are 
engaged,  away  from  the  presence  of  such  overseer  and  guards. 

IV.  That  the  regulations  under  which  this  is  done  by  the 
authorities  of  the  Penitentiary,  was  made  in  the  interest  of  econ- 
omy, to  save  the  expense  of  additional  guards  and  overseers. 

V.  That  at  the  time  of  the  alleged  escape  of  said  Birdsong, 
the  defendant  was  an  overseer  and  guard,  in  charge  of  some  of 
the  convicts,  engaged  in  work  on  a  farm  in  Wake  county,  culti- 
vated by  convicts,  and  Birdsong  was  sent  to  him  with  other  con- 
victs, as  a  "trusty"  as  aforesaid. 

VL  That  he  was  sent  without  a  guard,  by  the  defendant,  after 
a  lot  of  bags  which  were  necessary  for  use  in  picking  cotton,  and 
while  on  the  errand,  absented  himself  and  did  not  return;  and 
defendant  was  the  only  guard  in  charge  of  a  squad  of  thirteen 
oouvicts,  and  the  said  bags  were  several  hundred  yards  away 
from  the  place  where  the  convicts  were  at  work. 

VII.  That  the  "trusties"  while  authorized  by  the  Directors, 
were  not  designated  by  them,  and  in  this  case,  Birdsong  was 
made  a  "trusty"  by  the  Warden  of  the  Penitentiary. 
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If  upon  these  facts^  the  Court  is  of  opinion  that  the  defendant 
is  guilty,  the  jury  find  him  guilty ;  if  otherwise,  they  find  him 
not  guilty. 

The  Court  being  of  opinion  that  the  facts  founds  by  the  jury 
do  constitute  the  offence  charged  in  the  indictment,  directed  an 
entry  to  this  effect  and  pronounced  judgment,  from  which  the 
defendant  appealed. 

Attorney  General,  for  the  State. 
Mr,  R,  H,  Battle,  for  the  defendant. 

Smith,  C.  J.  (after  stating  the  case).  An  escape  has  been 
effected,  in  the  criminal  sense  of  the  law,  in  the  language  of  ao 
eminent  author  in  a  work  on  criminal  law,  *'  when  one  who  is 
arrested,  gains  his  liberty  before  he  is  delivered  in  due  course  of 
law."     1  Russell  on  Crimes,  467. 

It  is  defined  in  brief  words  by  another  writer,  as  "  the  de|>ar- 
ture  of  a  prisonerer  from  custody."     2  Whar.  Cr.  Law,  §2606. 

It  is  not  necessary  to  prove  negligence  in  one  who  has  the 
lawful  custody  of  the  prisoner,  for  it  is  implied,  and  is  excusable 
only,  when  "  occasioned  by  the  act  of  God,  or  from  irresistablc 
adverse  force,"  or,  in  the  language  of  this  Court,  when  it  results 
"from  the  act  of  God  or  the  public  enemy."  Rainey  v.  Dum- 
ming,  2  Murph.,  386.  This  rigorous  rule  of  the  ancient  oim- 
mon  law,  must,  we  think,  find  some  relaxation  in  its  applicatino 
to  those  ()ffic*ers  and  agents,  in  wh«ise  custody,  convicts  sentenced 
to  the  State's  prison,  are  placed  when  sent  out  from  its  walN  to 
do  public  work,  and  when  greater  freedom  in  their  movements  is 
unavoidable,  and  increased  facilities  for  making  an  escape  are 
offered.  In  such  case,  to  make  such  custodiaD  cri m inal I v answer- 
able,  the  means  at  his  disposal  to  secure  prisoners,  and  the^rvice 
to  which  they  are  put,  must  be  considered,  in  determining  whether 
there  has  been  actual  negligence,  or  a  failure  to  use  the  powers 
conferred,  in  preventing  an  escape.  The  defendant  in  the  pres- 
ent case,  had  a  squad  of  thirteen  in  chai^,  whose  field  labor  he 
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was  to  supervise,  see  that  the  convicts  worked — and  that  they 
did  not  get  away  from  any  inattention  of  his.  Their  safe  keep- 
ing was  necessarily  thus  rendered  more  difficult,  and  the  measure 
of  official  re<^ponsibility  should  be  correspondingly  reduced.  The 
policy  of  our  penal  system,  looks  to  the  labor  of  its  convicts,  not 
only  within  the  prison  walls,  but  outside,  on  public  works  and 
in  the  service  of  the  State,  as  alike  securing  their  health,  and 
diminishing  thr  costs  of  their  support,  by  making  their  own  labor 
c<mtribute  in  it.  These  considerations  require  a  modification  of 
the  common  law,  and  when  an  offence,  such  as  is  here  charged 
against  the  defendant,  is  imputed  to  him  as  an  overseer  or  guard, 
the  guilt  should  be  determined  by  an  inquiry  into  the  existence 
of  actual  negligence  and  inattention  to  duty,  on  the  part  of  the 
accused. 

Here  the  escape  was  caused  by  the  direct  act  of  the  defendant, 
not  only  indicating  a  want  of  care,  but  in  affording  the  convict 
an  opportunity  to  escape.  He  was  sent  alone  after  bags  for  the 
picked  cotton,  to  a  place  several  hundred  yards  distant,  and  never 
returned.  It  was  not  alone  a  case  of  misplaced  confidence  in  a 
"<ru«^y,"  but  the  errand  enabled  him  to  make  his  departure,  and 
finds  no  extenuation  in  the  fact  that  the  bags  were  needed  in 
prosecuting  the  farm  work. 

If  such  management  of  convicts  employed  in  out-door  work 
were  tolerated  in  those  who  have  them  in  keeping,  their  impris- 
onment and  punishment  would  be  rendered  very  precarious,  and 
escapes  frequent  and  unavoidable.  They  should  at  such  times, 
remain  in  view  and  under  control  of  the  guard,  so  that  any 
insubordination  might  be  readily  repressed,  and  any  attempt  at 
escape  frustrated  at  once,  or  at  least  such  means  as  were  at  hand, 
could  be  used  for  that  purpose. 

No  objection  is  made  to  the  form  of  the  indictment,  nor  do 
we  discover  any. 

There  is  do  error,  and  the  Court  below  will  proceed  to  judg- 
ment.    Let  this  be  certified. 

No  error.  Affirmed. 
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STATE  V.  WILLIAM  FOX. 

Larceny — Acceaaaines —  Variance. 

1.  There  are  do  accessories  before  the  fact  in  larceny,  for  Dot  odIv  those  wbotid 

aDd  abet,  but  all  who  advise,  counsel  or  precure  the  act  to  be  done,  are  prin* 
cipals. 

2.  If  an  indictment  charges  that  A  committed  the  theft,  and  B  was  present udtBi: 

and  abetting,  and  the  proof  should  be  that  B  committed  the  theft,  and  A  m 
present  aiding  and  abetting,  it  would  be  no  variance,  and  a  convictloD  voold 
be  sustained. 

Indictment  for  larceny  and  receiving  stolen  goods,  kDOwing 
them  to  have  been  stolen,  tried  before  Shipp,  Jifdge^  and  a  jury, 
at  July  Term,  1885,  of  Alexander  Superior  Court. 

The  indictment  was  preferred  against  tiie  defendant  Fox,  and 
one  Miller,  and  the  defendant  Fox  was  alone  put  on  trial. 

The  indictment  contained  two  counts,  the  one  for  the  laroenj 
of  a  quart  of  whiskey,  the  property  of  one  Hedrick,  and  the 
other  receiving  it,  knowing  it  to  have  been  stolen. 

The  evidence  in  the  case  showed,  that  Fox,  on  the  day  thela^ 
ceny  was  committed,  told  Hedrick,  the  prosecutor,  that  he  had 
no  whiskey,  but  he  knew  where  he  could  get  some.  The  prose- 
cutor gave  him  two  bottles  of  a  red  ct)lor,  and  the  money  to  buy 
the  whiskey.  The  defendant  brought  the  whiskey  to  the  mill 
of  the  prosecutor,  who,  after  giving  the  defendant  a  driok,  put 
the  bottles  in  a  box  of  wheat  in  the  mill,  ami  the  defendant  saw 
him  do  it,  there  being  no  other  presou* present  at  the  time.  The 
prosecutor  then  locked  the  door  of  the  mill  and  went  to  supper, 
and  when  he  returned  after  dark,  he  found  the  mill  broken  open 
and  the  whiskey  gone.  It  was  also  in  evidence,  that  sboitly 
after  dark,  the  the  defendant  and  Miller  were  seen  sitting  oo  a 
pile  of  saw  dust,  and  soon  thereafter  were  seen  returning  fwB 
the  place  where  the  mill  was  broken  open. 

It  was  also  in  evidence,  that  ou  the  night  of  the  day  when  the 
mill  was  brokeu  open,  the  defendant  Fox  rode  up  to  the  boo^e 
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of  one  Pope,  called  him  out  of  bed,  and  gave  hira  a  driak  of 
whiskey  out  of  a  bottle;  that  he  then  had  two  bottles  like  those 
deacril>e<l  by  the  prosecutor  Hedrick. 

His  Honor  charged  the  jury,  that  if  they  believed  from  the 
evidence,  that  Miller  stole  the  whiskey,  and  that  the  defendant 
received  the  whiskey,  knowing  it  to  have  been  stoU^n,  they  would 
find  him  guilty  on  the  second  count  in  the  bill  of  indictment. 

He  also  charged,  that  if  the  jury  believed  from  the  evidence, 
that  Miller  stole  the  whiskey  and  the  defendant  aided  and  abet- 
ted, or  advised  and  procured  him  to  commit  the  theft,  he  would 
be  guilty  of  larceny.  There  was  a  general  verdict  of  guilty, 
and  the  defendant  appealed. 

Attorney  General,  for  the  State. 
No  counsel  for  the  defendant. 

Ashe,  J.  (after  stating  the  facts).  We  do  not  understand 
why  his  Honor  should  have  instructed  the  jury,  that  if  Miller 
stole  the  whiskey,  and  that  if  they  should  believe  that  the  de- 
fendant was  an  aider  and  abettor,  or  the  receiver  of  the  whiskey 
knowing  it  to  have  been  stolen,  he  was  guilty  in  the  one  aspect 
or  the  other,  when  all  the  evidence  pointed  directly  to  Fox,  as 
the  person  who  committed  the  theft,  and  that  Miller  was  the 
aider  and  abettor.  But  there  was  no  error  in  the  charge,  for  the 
jury  were  satisfied,  and  we  think  there  was  evidence  sufficient  to 
lead  them  to  the  conclusion,  that  Miller  was  present,  aiding  and 
abetting,  or  advising  and  counselling  Fox  in  the  commission  of 
the  theft,  and  it  would  be  immaterial  which  took  the  whiskey. 
For  in  this  offence  there  are  no  accessories  before  the  fact — all 
are  guilty,  not  only  those  who  aid  and  abet,  but  all  who  advise, 
counsel  or  procure  the  act  to  be  done,  are  principals.  So  that  if 
it  be  allegecl  in  the  bill  of  indictment,  that  A  committed  the  act, 
and  B  was  present  aiding  and  abetting  him,  and  the  proof  should 
be,  that  B  actually  committe<l  the  act,  and  A  was  the  abettor,  the 
indictment  would  be  sustained.  Arch.  Cr.  Law,  6. 
59 
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There  is  no  error.  Let  this  be  certified  to  the  Superior  Cfflirt 
of  Alexander  county,  that  the  case  may  be  proceeded  with 
according  to  law. 

No  error.  Affirmed. 


STATE  V.  FRED.  ALSTON. 

■ 

Case  stated  on  appeal — Evidence. 

1.  The  rule  that  only  such  parts  of  the  evideDce  should  l>e  set  forth,  as  vill  » 

able  the  Court  to  pass  upon  the  exceptions  madej  reiterated  by  the  Coon. 

2.  As  a  general  rule,  it  is  not  admissible,  on  a  prosecution  for  oue  offense,  to  pttm 

that  the  defendant  had  before  committed  another  offense.  To  tbi$  there m 
exceptions,  but  the  offense  must  be  brought  home  to  the  defendant. 

3.  When  two  offenses  are  committed  in  two  different  years,  it  is  errooecHU  furi^ 

Judge  to  permit  the  State,  in  a  prosecution  for  the  second  offense,  Inorderio 
show  the  anUnus  of  the  defendant,  to  prove  irrelevant  facts  which  calf 
tend  to  cast  a  suspicion  on  the  defendant  as  to  the  first  offence. 

{Strickland  v.  Draughan,  88  N.  C,  815;  Crawford  v.  Orr,  84  N.  C.,a46;  iW*T, 
Preemarif  4  Jones,  5,  cited  and  approved). 

Indictment,  tried  before  PhiUipSy  Judge,  and  a  jury,  at  F*U 
Term,  1885,  of  Halifax  Superior  Court. 

The  defendant  was  indicted  for  burning  a  tobacco  barn^tbe 
property  of  one  T.  R.  Bowers,  in  September,  1885.  There  was 
a  verdict  of  guilty,  and  judgment  thereon,  from  which  the  de- 
fendant appealed. 

Atiofmey  Genei'aly  for  the  State. 
No  counsel  for  the  defendant. 

Ashe,  J.  The  statement  of  the  case,  in  disregard  of  tlie  re- 
peated suggestions  of  this  Court,  that  only  such  parte  of  the  evi- 
dence should  be  set  forth  as  w^ill  enable  this  Court  to  pass  ^V^ 
die  rulings  to  which  exception  is  taken  below,  contains  a  mass  of 
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superfluous  and  trival  facts,  which  should  have  been  omitted,  as 
not  pertinent  to  the  exceptions  taken.  Strickland  v.  Draughnn, 
88  N.  C,  315;  Crawford  v.  0/t,  84  N.  C,  246. 

But  while  the  material  facts  disclosed  by  the  evidence,  raised, 
to  say  ihe  least,  a  very  strong  suspicion  that  the  defendant  was 
guilty  of  the  crime  with  which  he  was  charged,  we  are  of  the 
opinion  that  there  was  such  error  in  the  admission  of  evidence, 
as  entitles  the  defendant  to  a  new  trial. 

The  facts  necessary  to  our  decision,  under  the  view  of  the  case 
we  have  taken,  are,  that  the  barn  of  T.  R.  Bowers,  was  burned, 

about  twilight  on  the  of  September,   1885.     He  had  two 

barns,  one  old,  the  other  new.  The  old  barn  was  burned,  and 
they  st4K)d  about  fifty  yards  apart.  The  old  barn  contained  the 
tobacco  of  the  prosecutor  Bowers,  and  the  other  that  of  one 
Windsor,  who  was  the  father-in-law  of  the  defendant.  Some 
eight  or  ten  minutes  before  the  discovery  of  the  fire,  the  defend- 
ant, with  Bowers,  Lee  and  Kemp  Alston,  whs  at  tiie  stables, 
about  seventy  yards  distant  from  the  '  Id  barn,  where  the  de- 
fendant was  feeding  the  steers.  They  left  him  there,  and  about 
the  time  they  reached  the  dwelling,  some  hundred  yards  from 
the  stables,  the  fire  was  seen  to  blaze  up  in  the  barn.  About  this 
time,  some  one^  about  the  size  of  the  defendant,  was  seen  going 
from  the  burning  barn  to  the  new  barn,  and  as  the  neighbors 
were  hastening  to  the  fire,  Georgiana  Alston,  a  witness  for  the 
State,  saw  the  defendant  standing  by  the  new  barn.  He  said, 
"you  see  three  men  have  been  watching  the  barn  all  day,  and  it 
is  now  burning.  You  see  how  good  God  is;  last  year  it  was 
brother  Windsor's  barn;  this  year  it  is  the  Boss',  and  Windsor 
ain't  got  a  bit  in  it" — he  told  her  this  three  times. 

In  the  course  of  the  trial,  the  witness  Bowers  was  recalled  by 
the  State,  and  the  Solicitor  asked  him  this  question  :  "  Did  you 
ever  have  a  tol)acco  barn  burned  before,  and  what  time  was  it 
burned."  The  State  offered  this  evidence,  to  show  the  animus 
of  the  defendant,  and  to  show  whose  tobacco  was  in  the  barn 
that  was  burned  the  year  before,  the  witness,  Ge<3rgiana,  having 
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stated  that  the  defendant  said,  *'  last  year  it  was  Wind$>r%,t]i£ 
year  it  was  the  boss'/'  &c.  The  defendant  objected  to  theqK- 
tion,  but  the  Court  admitted  it,  and  he  excepted. 

The  witness  then  said,  that  he  had  a  barn  burned  lastye9r,iDd 
Windsor's  tobacco  was  in  it,  except  a  few  ground  leaves  that  k 
had  in  it.  Last  year  Windsor's  tobacco  was  burned,  and  Fid, 
(the  defendant,)  was  living  on  the  plac^  then,  in  forty  Tard^"F 
that  house. 

We  are  of  the  opinion  that  there  was  error  in  the  admissiai 
of  this  part  of  the  testimony  of  the  witness  Bowers,  not  so  mni 
to  that  part  of  his  testimony  which  stated  that  he  had  a  bus 
burned  the  year  before,  and  that  Windsor's  tobacco  was  in  lt,for, 
if  the  testimony  had  stopped  there,  it  would  have  been  hannfes^ 
as  tending  only  to  show  that  the  defendant  knew  that  Wiodsor's 
tobacco  was  in  that  barn ;  but  when  taken  in  couDa*tioo  vith 
the  further  facts,  that  the  defendant  was  living  within  fi*tj 
yards  of  the  barn  when  burned,  and  the  declaration  of  tie 
Solicitor,  that  he  offered  the  evidence  to  show  the  animw  of  thf 
defendant,  it  was  an  insinuation  that  the  defendant  bad  bomed 
the  barn  the  year  before,  and  was  calculated  to  pniduce  ti^ 
impresvsiou  upon  the  minds  of  the  jury,  that  the  Coart,  i>y 
admitting  this  evidence  to  establish  the  animtis,  inteude*!  thai 
they  should  take  that  circumstance  into  their  consideration,  io 
determining  whether  the  defendant  had  burned  the  bam  i^  which 
he  was  accused. 

As  a  general  rule,  it  is  not  admissible  to  adduce  evidence  thau 
defendant  committed  an  offence,  in  order  toproTe  that  hecommittea 
another.  1st  Wharton  Cr.  Law,  §§631-670.  To  this,  however, 
there  are  exceptions,  but  the  extraneous  crime  must  lie  brooghi 
home  to  the  defendant.  Ibid,  But  there  was  no  ividencv  fiiioft 
upon  the  defendant  the  crime  of  burning  the  barn  in  the  pi^ 
vious  year.  It  was  noticing  more  than  an  intimation  of  the 
Solicitor,  that  the  defendant  had  burned  the  barn,  and  the  Court 
added  to  it  the  weight  of  its  authority,  by  admitting  the  evidence, 
and  thereby  suffering  the  jury  to  be  misled  by  such  irrelevtf^ 
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testimony.  His  Honor,  after  admitting  the  evidence  inadver- 
tently, should  have  withdrawn  it  from  the  attention  of  the  jury, 
and  his  failure  to  do  so,  was  error.     State  v.  Freeman,  4  Jones,  5. 

This  opinion  mu.<»t  be  certified  to  the  Superior  Court  of  Hali- 
fax county,  that  a  venire  de  novo  may  be  awarded. 

Error.  Reversed. 


STATE  V.  SAMUEL  KEITH. 

Jurisdidion — Tovm  Ordinance — Re^tisting  Touni  Officer, 

Ad  ordinaDce  of  a  city  or  towo,  which  makes  ao  act  which  1b  punishable  as  a 
ciimlDal  offence  under  the  ^^eneral  law  of  the  State,  an  offence  against  the 
town,  punishable  by  tine  or  imprisonment,  Is  void. 

(  Washington  v.  Hammond^  76  N.  C,  38 ;  StaU  v.  Lang»t<m,  88  N.  C,  692;  SUAe  v. 
BrUtairij  89  N.  C,  574,  cited  and  approved). 

Indictment,  commenced  by  a  warrant  returnable  before  the 
mayor  of  Raleigh,  and  carried  by  appeal  to  the  Superior  Court 
of  Wake  county,  where  it  was  tried  before  Clark^  Judge,  and  a 
jury,  at  November  Criminal  Term,  1885. 

The  defendant  was  arrested  and  held  to  answer  criminally, 
QDder  a  warrant  issued  by  the  Mayor  of  the  city  of  Raleigh, 
wherein  it  is  alleged,  that  he  did  "  unlawfully  and  wilfully  assault, 
oppose,  and  resist,  officer  W.  E.  Hogue,  a  member  of  the  police 
force  of  said  city,  while  in  the  discharge  of  his  duty,  in  violation 
of  the  Ordinance  of  the  City  of  Raleigh,  §9  chapter  11,  con- 
trary to,"  &c. 

The  following  is  a  copy  of  the  ordinance  referred  to: 

"Any  person  who  shall  assault,  oppose,  or  resist,  or  in  any 
manner  abuse  or  insult  any  officer  of  the  city  of  Raleigh,  or 
member  of  the  police  force,  while  in  the  discharge  of  any  duty, 
shall  be  fined  fifty  dollars,  or  suffer  iraprist)nment  not  to  exceed 
thirty  days." 
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On  the  trial,  the  Mayor  found  the  defendant  guilty,  and  gave 
judgment  against  him,  from  which  he  appealed  to  the  Superior 
Court.  In  the  latter  Court,  the  jury  rendered  a  special  verdict, 
by  which  it  appeared,  that  the  defendant  rlid  i-esist  and  strike  the 
officer  mentioned  in  the  warrant,  while  he  was  lawfully  endeav- 
oring  to  arrest  hira. 

The  Court  being  of  opinion  that  the  Mayor  had  no  jurisdic- 
tion to  try  the  defendant  for  the  supposed  offence,  and  that  the 
ordinance  was  void,  dire<^ted  a  verdict  of  not  guilty  to  be  entered, 
gave  judgment  for  the  defendant,  and  the  Solicitor  for  tlie  State 
appealed  to  this  Court. 

Attorney' General^  for  the  State. 

Mr.  J,  C.  L,  Harris,  for  the  defendant. 

Merrimon,  J.  (after  stating  the  facts).  The  defendant  is 
charged  with  a  violation  of  the  onlinance  referred  to  in  the  war- 
rant, and  not  for  an  assault.  So  much  of  that  onliuance  a&  is 
material  here,  undertakes  to  make  an  assault  upon  a  public  offi- 
ct?i'  of  the  city  of  Raleigh,  while  in  the  discharge  of  his  official 
duty,  an  offence  against  the  city,  punishable  t)y  fine  or  imprison- 
ment. 

It  is  indictable  under  the  geueral  law  of  the  State,  tosonssauit 
such  officer,  and  it  is  settled  that  a  town  ordinance,  that  uiuler- 
takes  to  make  that  which  constitutes  a  criminal  ofieoce  under  the 
general  law  of  the  State,  an  oflTence  against  the  town,  punishable 
by  fine  or  otherwise,  is  inoperative  and  void.  So  that  so  modi 
of  the  ordinance  in  question,  as  declares  an  assault  u|)on  the  *>ffi- 
cer  of  the  city  named,  while  in  the  discharge  of  his  official  duty, 
punishable  by  fine  or  imprisonment,  is  void.  Town  of  WaMt^ff- 
ton  v.  Hammond,  76  N.  C,  33;  State  v.  Lang8ton,SS  X.  C, 
692;  State  v.  Bnttain,  89  N.  C,  574. 

There  is  no  error,  and  to  the  end  that  the  judgment  may  be 
affirmed,  let  this  opinion  be  certified  to  the  Superior  Coort.  It  is 
so  ordered. 

Xo  error.  Affirmed. 


FEBRUARY  TERM,  1886.  935 


State  v.  Norwood. 


STATE  V.  TOBE  NORSVOOD,  ELI  JONES  AND  GREEN  POWELL. 

Indictment — Gaming — Motion  to  Quash, 

1.  Playlnfif  and  betting  at  cards,  ie  not  Indictable,  unless  done  in  a  house  or  on 

some  part  of  the  premises  where  spirituous  liquors  are  retailed,  or  In  some 
ordinary,  tavern,  or  house  of  entertainment,  or  at  a  faro-table,  or  faro-bank,  or 
at  some  other  gaming  table,  used  for  playing  games  of  chance. 

2.  A  bill  of  indictment  which  does  not  charge  that  the  game  played  was  one  of 

chance,  and  that  it  was  played  at  a  place  or  table  where  games  of  chance  are 
pla^'ed,  will  be  quashed. 

Indictment  for  playin«:  and  betting  at  curds,  heard  before 
GraveSy  Judge,  on  a  motion  to  quash,  at  Spring  Term,  1886,  of 
Caldwell  Superior  Court. 

The  indictment  was  as  follows,  to- wit:  "The  jurors  for  the 
State,  upon  their  oath  present,  that  Tobe  Norwood,  Eli  Jones  and 
Green  Powell,  late  of  the  county  of  Caldwell,  on  Sunday,  the 
7th  day  of  March,  1886,  with  force  and  arras,  at  and  in  the  ciounty 
aforesaid,  unlawfully  did  play  at  a  certain  game  of  c^ards,  and 
then  and  there  unlawfully  and  wilfully  did  bet  money  on  .said 
game,  contrary  to  the  form  of  the  Statute  in  such  ca^^e  made  and 
provided,  and  against  the  peace  and  dignity  of  the  State." 

On  hearing  the  indictment,  the  defendants'  counsel,  admitting 
the  facts  to  be,  that  on  one  occasion  they  played  cards  for  money 
and  bet  on  the  game,  in  the  wtuxis  some  distance  from  any  house 
or  road,  moved  to  quash  the  indictment. 

His  Honor  quashed  the  indictment,  from  which  judgment  the 
Solicitor  prosecuting  for  the  State  appeale<l. 

Attotmey  General,  for  the  State. 
No  counsel  for  the  defendants. 

Ashe,  J.  (after  stating  the  fact^).  The  indictment  does  not 
bring  the  offence  charged  within  the  prohibition  of  any  statute  in 
this  State.     It  was  evidently  drawn  under  §1045  of  The  Code, 
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but  fails  to  make  out  a  criminal  offence  under  that  ssection.  It 
fails  to  charge  that  the  game  played  was  one  of  chance,  and  that 
it  was  played  at  a  place  or  table  where  games  of  chance  are 
playe<l.  In  this  State,  persons  playing  or  betting  at  cards  or 
games  of  chance,  are  only  amenable  to  the  criminal  law,  wbeo 
they  play  or  bet  at  a  faro  bank,  or  faro  table,  under  §1044  of 
The  Code;  or  at  some  other  gaming  table,  established,  used, and 
kept  as  such,  at  which  games  of  chance  are  played,  under  §1045; 
or  in  some  ordinary,  tavern,  or  house  of  entertainment;  or  in  a 
house  where  spirituous  liquoi^  are  retailed;  or  in  some  part  of 
the  premises  occupied  with  such  house,  under  §1042. 

The  bill  of  indictment  in  this  case,  fails  to  state  facts  that  bring 
the  offence  charged  within  the  inhibition  of  either  of  these  sec- 
tions of  The  Code,  and  we  are  not  aware  of  any  other  law  tiat 
makes  the  playing  and  betting  at  cards  a  violation  of  the  crimi- 
nal law. 

There  is  no  error.  Let  this  be  certified  to  the  Superii»r  Court 
of  Caldwell  county,  to  the  end  that  the  defemlants  rnay  be  dis- 
charged. 

No  error.  AflSrraed. 


STATE  V.  ROBERT  B.   HARPER. 

Indictment — Sending  threatening  letter — Motion  to  qundi. 

1.  The  power  to  quash  an  indiclmeDt  before  defendant  pleads,  is  not  llslullJeIe^ 

cised  unless  the  defect  is  pross  and  apparent,  nor  when  the  offence  iF  of  • 
heinous  nature. 

2.  Certainty  to  a  ceitain  intent  in  general,  Is  all  that  is  required  in  indlciawati: 

but  every  thing  should  be  charged,  or  made  to  appear  by  necessary  implie*- 
tion,  which  is  necessary  to  constitute  the  olTence  charged. 

3.  W^here  the  offence  charged  was  the  sending  a  letter  under  5080  of  The  Code,  ud 

the  letter  was  set  out  in  the  indictment,  from  which  it  is  deducible  by  mc«- 
sary  implication,  that  the  defendant  threatened  to  indict  the  prosecutor  fw 
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an  offence  ponlebable  by  imprisonment  in  tbe  penitentiary^  witb  a  view  and 
intent  to  extort  money ;  Hddy  tbat  a  criminal  offence  is  sufficiently  cbar^^ed, 
and  tbe  indictment  should  not  be  quashed. 

{State  Y.  Baldwin^  1  Dev.  «&.  Bat.,  195,  cited  and  approved). 

Indictment,  heard  l>efi)re  Clark,  Judge,  on  a  motion  to  quash, 
at  Spring  Term,  1886,  of  Durham  Superior  Court. 

The  indictnaent  was  for  sending  a  threatening  letter,  and  was 
as  follows:  "The  jurors  for  the  State,  upon  their  oath  present, 
that  Robert  B.  Harper,  late  of  the  county  t)f  Durham,  in  the 
State  aforesaid,  on  the  first  day  of  January,  in  the  year  of  Our 
Lord,  one  thousand  eight  hundred  and  eighty-five,  in  said  county 
and  State,  did  knowingly  and  wilfully,  send  to  one  C'.  M.  Van 
Nappeu,  in  which  said  letter,  he,  the  said  Robert  B.  Harper, 
threatened  to  accuse  the  said  C.  M.  Van  Nappen  of  a  crime, 
punishable  by  the  laws  of  said  State  with  impristmment  in  the 
penitentiary,  to  wit:  the  crime  of  embezzlement,  with  a  view 
and  intent  to  extort  and  gain  money,  to- wit:  the  sum  of  ten 
dollars  in  money,  from  him,  the  said  C.  M.  Van  Nappen, 
which  said  letter  is  as  follows,  that  is  to  say: 

"Durham,  N.  C,  Septeml)er  14,  '85. 

"C.  M.  Van  Nappen:  I  want  to  say  to  you  in  regard  to 
that  case  I  had  against  you  before  Mr.  C.  B.  Green,  wherein  I 
charged  you  with  $10.00  received  for  house  rent,  I  will  make 
you  this  pn»position:  If  yon  will  pay  me  the  $10.00  inside  of 
ten  days,  I  will  drop  it.  If  not,  I  am  going  to  put  the  ease 
before  the  Superior  0>urt,  in  October,  and  I  am  going  to  have 
the  postmaster  and  the  express  agent  as  witnesses,  to  show  the 
amount  of  money  you  sent  me  through  them,  and  I  am  also 
going  to  have  Mr.  C  A.  W.  Barham  and  Peter  Green,  and  Rob- 
ert Crabtree  and  E.  H.  Lyon  and  W.  T.  Speed,  as  witnesses,  to 
show  the  amount  of  money  paid  you  by  them.  I  will  also  have 
my  wife  as  a  witness,  to  prove  that  the  money  was  never  paid  to 
her,  so  if  you  like,  you  can  look  these  things  up,  and  you  will 
not  fiml,  anywhere,  where  vou  paid  or  sent  me  the  ten  dollars. 
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You  may  become  clear  in  the  Snperior  Court,  but  it  seem«  to  me, 
that  the  evidence  will  be  very  stronpr  against  ynu,  when  my  wife 
and  myself  will  both  swear  that  you  have  never  paid  it,  and  the 
postmaster's  books,  and  the  express  agent's  books,  will  show  and 
correspond  with  all  the  money  collected  and  sent  to  me  hy  ?od, 
with  the  exception  of  the  $10.00.  You  can  use  your  own  pleas- 
ure about  paying  the  money  inside  often  days;  but  ifyoudont 
pay  it,  I  am  sure  going  to  bring  the  suit  in  the  next  term  of  the 
Superior  Court.  R.  B.  Harper. 

Contrary  to  the  form  of  the  statute,  in  such  case  made  and 
provided,  and  against  the  peai?e  and  dignity  <»f  the  State." 

On  motion  of  defendant,  the  court  rendered  judgment  quash- 
ing the  bill  of  indictment,  from  which  judgment,  the  Solicitor, 
on  behalf  of  tbe  State,  appealed. 

Attorney  General,  for  the  State. 
Mr,  T.  M.  Argo,  for  the  defendant. 

Ashe,  J.  (after  stating  the  facts).  In  every  indictment,  <^r- 
taiiity  to  a  certain  extent,  in  general,  is  all  that  is  required,  and 
everything  should  be  stated  whi<^h  is  necessary  to  constitute  the 
offence  charged,  or  which,  by  necessary  implication,  is  incladed 
in  what  is  alleged.     Arch.  Cr.  PI.,  44. 

We  infer  from  the  statement  in  this  indictment,  that  the  pn^ 
ecutor  had  been  the  agent  of  the  defendant  Harper,  in  ct>lle<ling 
certain  rents,  and  there  had  been  an  action  l)efore  a  Justice  of  the 
Peace  by  the  defendant,  to  recover  these  rents  from  the  prosecu- 
tor, and  the  defendant  had  failed  to  recover  ten  dollars  which  he 
alleges  the  prosecutor  had  received  and  refused  to  pay  over. 

The  threatning  letter  set  out  in  the  indictment,  was  to  fortf 
the  prosecutor  to  pay  this  money.  Whether  the  ten  dollar? «« 
rcallv  due  to  the  defendant,  or  whether  the  refusal  to  pay  over 
the  amount,  was  such  an  appropriation  of  the  same  as  to  <»d*- 
tute  the  offence  of  embezzlement,  we  are  not  called  upon  to 


FEBRUARY  TERM,  1886.  93J) 


State  w.  Harper. 


decide.  The  only  qoe-^tion  for  us  to  cooftider  is,  did  the  defend- 
ant, by  the  letter  set  out  in  the  indictment,  threaten  to  indict  the 
prosecutor,  if  he  did  not  pay  over  the  ten  dollars  in  ten  days. 

The  defendant's  counsel  contended,  that  the  letter  did  not 
make  a  threat  of  indictment,  but  had  reference  to  a  civil  suit,  and 
most  probably  an  appeal  from  the  Justice's  judgment.  If  that 
was  so,  most  clearly  this  indictment  cf»uld  not  be  sustained. 
The  first  part  of  the  letter  might  lead  to  that  conclusion,  when 
he  says:  "If  you  do  not  pay,  I  am  going  to  put  the  case  before 
the  Superior  Court  in  October."  But  he  subsequently  says:  "  If 
you  don't  pay,  I  am  sure  going  to  bHng  the.  suit  in  the  next  Term 
of  the  Superior  CourtJ^  This  evidently  had  reference  to  a  suit 
to  be  originated  in  the  Superior  Court.  He  must  have  known, 
or  at  least  he  must  l>e  pr^^sum^d  to  have  known,  that  he  could 
not  bring  a  civil  action  in  the  Superior  Court  for  a  claim  of  such 
an  amount.  The  only  suit,  then,  he  could  have  brought  in  the 
Superior  Court,  was  a  criminal  action,  and  we  think  it  is  deduci- 
ble,  by  a  necessary  implication  from  the  whole  tenor  of  the  let- 
ter, that  that  was  the  action  with  which  the  prosecutor  was 
threatened,  and  the  action  intended  must  have  been  a  criminal 
action  for  embezzlement,  under  §1014  of  The  Code;  for  that  is 
the  only  statute  we  have,  making  it  indictable  for  an  agent  fraud- 
ulently to  convert  to  his  own  use,  any  money,  &c.,  and  is  made 
punishable  as  larceny,  which  is  a  penitentiary  offence. 

Besides  this,  the  Courts  do  not  favor  motions  to  quash.  "It 
is  not  usually  exercised,  unleas  when  the  defect  is  gross  and 
apparent,  nor  when  the  offence  is  of  a  heinous  nature."  Staie  v. 
Baldwin,  1  D.  &  B.,  195. 

Our  conclusion  is,  there  was  error,  and  the  judgment  of  the 
Superior  Court  is  reversed.  Let  this  be  certified  to  the  Superior 
Court  of  Durham,  that  further  proceedings  may  be  had  accord- 
ing to  law. 

Error.  Reversed. 
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STATE  V.  J.  A.  FANNING. 

Affray — Evidence. 

1.  If  a  person,  by  such  abaslye  langfua^e,  or  offensive  conduct  towards  another, 

as  is  calculated  and  intended  to  bring  on  a  fi^ht,  induces  that  other  to  strike 
l)im,  he  is  guilty,  although  he  did  not  return  the  blow. 

2.  Although  the  evidence  be  slight,  yet  if  it  is  sufficient  to  reasonably  varrani 

the  finding  of  the  jury,  the  Supreme  Court  eannot  review  their  finding. 

{State  V.  Arv'y,  5  Jones,  9,  cited  and  approved). 

Indictment  for  an  affray,  tried  before  Avery,  Jwige^  and  a 
jury,  at  Fall  Term,  1885,  of  the  Su|)erior  Court  of  HEKDEBSoy 
county. 

The  defendant  and  two  others,  Samuel  P.  Brittain  and  J.  W. 
Brittain,  of  whom  the  latter  died  before  trial,  and  a  nd  proi 
was  entered  as  t«»  the  former,  are  charged  with  committing  an 
affray,  and  mntuRlly  assaulting  and  beating  each  other. 

The  defendant,  upon  his  plea  of  not  guilty,  was  tried  and 
convicted  l>efore  the  jury,  at  Fall  Terra,  1885,  of  Henderson 
Superior  Court. 

It  was  ill  evidence  that  one  Few,  the  owner,  had  leased  a 
store  house  in  the  town  of  Hendersonville  to  the  .said  Samuel  P., 
consisting  of  a  front  and  rear  room,  and  that  himself  and  the 
defendant  were  interested  as  partners  in  a  billiard  table  and  bar, 
kept  in  the  latter  room. 

A  witness  introduced  for  the  State,  W.  D.  Miller,  testified  as 
follows: 

"  I  saw  Samuel  P.  Brittain  cross  the  street,  ami  with  hi?<Si>n  J. 
W.  Brittain,  enter  an  adjacent  drug  store,  come  out,  and  go  to 
the  door  of  the  store  room,  which  he  made  an  effort  U*  break 
open.  The  defendant^  standing  in  front  of  the  <lrug  store,  said 
to  him,  "  Don't  break  the  door  open,"  to  which  Brittain  replied 
with  an  oath,  **  I  will  do  so."  The  defendant  then  passed  into 
the  drug  store,  and  came  out  with   his  gun  in  his  hand.     Brit- 
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tain  forced  the  door  open,  and  with  his  son,  entered  the  mora,  the 
defendant  closely  following  with  his  gun.  I  heard  words, 
apparently  angry,  within  the  room  where  the  parties  were.  In 
a  few  moments  the  defendant  came  out,  walking  backwards, 
clasely  followed  by  the  two  Britiains,  the  son  behind  the  father, 
and  the  father  with  an  uplifted  l)oard  over  the  defendant's  per- 
son, and  the  latter  with  his  gun  in  both  hands,  and  as  they 
reached  the  sidewalk,  the  said  Samuel  P.  struck  the  defendant 
with  the  board,  and  at  the  same  moment  the  gun  fired.  A  second 
blow  was  given  the  defendant  with  the  same  instrument,  and 
again  thp  gun  exploded. 

"The  gun  was  in  the  defendant's  hands,  pointing  upwards.  I 
cannot  say  if  it  was  pointed  towards  Brittain,  or  any  one  else.  The 
latter  advanced  out  into  the  street,  the  defendant  giving  way  before 
him,  and  while  the  fight  was  going  on,  the  said  J.  W.  Brittain 
discharged  his  pistol  several  times  at  the  defendant.  I  then  in- 
terposed and  made  them  desist." 

The  defendant,  examined  on  his  own  l^)ehalf,  testifie<l  thus: 

"The  store-house  had  been  rented  by  Samuel  P.  Brittain,  and 
he  and  myself  had  an  arrangment,  that  in  ease  the  prohibition 
law  should  cease  to  be  operative,  w^e  would  together  open  a  bar 
in  the  front  or  store  room,  and  meanwhile  he  consented  to  my 
keeping  and  selling  corn  and  flour  in  that  room.  We  both  had 
keys  to  the  room. 

"In  the  morning  of  the  day  when  the  difficulty  took  place, 
Brittain  had  the  corn  and  flour  removed  to  the  back  room,  and 
I  had  it  replaced  in  the  store-room,  and  fastened  the  entrance 
in  front,  by  nailing  strips  across  the  doorway.  On  returning 
from  a  bird  hunt,  with  a  double-barrel  shot-gun,  I  deposited 
it  in  the  drug-store,  where  it  was  usually  kept,  though  sotne- 
times  it  was  left  in  the  billiard-room,  where  I  slept.  Brit- 
tain, the  father,  said  he  would  go  into  the  store-room  in  three 
minutes,  and  thereupon  passed  over  the  street,  and  talked  with 
his  son,  who  came  with  him  to  the  front  door — passing  by  the 
drug-store,  and  taking  a  hatchet  therefrom,  which  was  used  in 
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forciug  the  door  open.  I  went  into  the  drug-store  about  the  time 
that  Brittain  crossed  the  street,  and  got  ray  guo  and  came  out. 
I  forbade  the  breaking  open  the  door,  but  it  was  done,  and  as 
Brittain  entered,  I  followed  him,  but  was  immediately  ordered 
out.  I  started  to  back  out  through  the  door,  when  Brittain 
drew  over  my  head  a  piece  of  plank  or  scantling  about  6  feet 
long  and  1|  by  2^  inches  thick,  while  his  son  drew  a  pistol,  aiid 
both  pursueil  me  out  of  the  door.  I  theu  turned  round,  hear- 
ing foot-steps  hurrying  behind,  and  as  I  did  so,  received  a  blow 
on  the  head  from  the  scantling,  at  the  same  time  throwing  up 
the  gun  to  ward  it  off,  but  with  no  intention  of  firing  it.  The 
blow  caused  both  barrels  to  explode,  and  the  gun  was  brokeo. 
The  son  fired  several  times  at  me  while  this  was  going  on.  I 
I  went  out  of  the  drug- store  with  the  gun,  before  Brittain  en- 
tered it,  and  my  sole  purpose  was  to  carry  it  to  my  room,  and 
not  to  use  it  in  any  difficulty  between  us." 

There  was  other  evidence,  but  the  foregoing  versions  of  what 
transpired,  are  sufficient  for  a  proper  understanding  of  the 
iustructions  asked  and  given,  in  their  application  to  the  diflereat 
aspects  of  the  evidence,  and  to  these  the  exceptions  are  ooniiued. 

The  defendant's  counsel  requested  the  Court  to  charge  the 
jury  : 

I.  If  the  jury  believe  that  the  defendant,  after  being  ordered 
out,  did  leave  the  store,  and  was  followed  by  S.  P.  Brittain,  theo 
armed  with  a  large  piece  of  scantling  held  in  a  striking  position, 
and  the  defendant  attempted  to  ward  off  the  blows  given  by 
Brittain,  and  in  the  attempt  his  gun  went  off,  he  would  not  be 
guilty. 

II.  That  the  fact  that  the  defendant  when  ordered  out,  left 
the  store  and  never  fired  his  gun  until  stricken,  when  he  had 
every  opportunity  to  shoot  before,  should  be  conclusive  to  the 
minds  of  the  jury,  that  he  was  acting  with  forbearance,  and  did 
not  intend  to  use  his  gun,  and  that  he  would  not  be  guilty. 

The  Court  charged  the  jury  substantially  : 

I.  That  if  the  testimony  fully  satisfied  them  that  thedrfend- 
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ant  entered  willingly  into  the  fight,  or  wilfully  provoked  it,  by 
language  addresseil  to,  or  conduct  towards  Brittain,  before  being 
followed  out  of' the  store,  they  would  find  hira  guilty,  and  pro- 
ceed no  further  in  their  inquiry. 

II.  That  in  determining  the  precedent  conduct  and  language 
of  the  defendant,  in  this  view,  they  might  consider  the  language 
and  conduct  of  the  defendant  towards  Brittain,  when  he  forced 
open  and  entered  the  store  door — his  going  after  and  getting  his 
gun,  and  what  then  transpired,  a.s  the  jury  shall  find  the  facts 
to  be  upon  the  evidence;  and  that  if  he  did  what  is  testified  to, 
with  no  intention  to  engage  in  a  fight  when  he  followed  Brittain 
into  the  store,  he  would  not  l)e  guilty,  if  he  used  no  more  force 
afterwards,  than  was  necessary  in  the  progress  of  the  difficulty. 

III.  If  the  defendant  did  not  willingly  engage  in  the  fight, 
nor  provoke  it  in  the  use  of  angry  words  in  the  store  room,  or 
by  following  Brittain  as  he  entered,  with  his  gun,  after  what  he 
testified  to  as  to  his  having  forbidden  the  violent  breaking  into 
the  door,  he  would  not  l>e  guilty,  although  he  fired  his  gun,  vol- 
untarily or  c)therwise,  when  his  assailant  was  pursuing  him  with 
the  up-raised  scantling,  if  he  fired  it  under  a  reasonable  appre- 
hension of  great  bodily  harm. 

The  statement  of  the  evidence  is  protracted  to  an  unusual 
extent,  in  order  that  the  application  of  the  propositions  of  law, 
on  the  basis  of  the  appellant's  exceptions,  may  be  properly  under- 
stood, in  their  application  to  the  different  aspects  of  the  proofs. 

There  was  a  verdict  of  guilty,  and  the  defendant  appealed. 

Attorney  General^  for  the  State. 
No  counsel  for  the  defendant. 

Smith,  C.  J.  (after  stating  the  facts).  It  will  be  observed, 
th?t  the  instructions  asked,  differ  from  those  delivered,  in  the 
very  material  fact,  that  while  the  latter  are  full,  and  embrace  the 
whole  case  as  developed  by  the  witnesses,  the  former  are  partial, 
presenting  only  such  facts  as  occurred  after  the  parties  emerged 
from  the  store-room,  ignoring  what  preceded,  and  may  have  been 
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the  cause  of  the  difficulty,  culmiuatinj^  in  the  fight  ufierwards. 
Most  obviously,  the  case  was  properly  presented  to  the  juiy  in 
the  charge,  aud  in  as  favorable  a  light  for  the  defendant,  as  be 
could  reasonably  ask.  The  jury  were  directed  to  consider  all 
the  evidence,  and  ascertain  from  it,  whether  the  defendant  will- 
ingly entered  into,  or  by  his  words  and  acts,  provoked  and 
brought  about  the  violation  of  the  public  peace  that  ensued.  If 
he  did,  he  is  criminally  responsible  for  the  consequences,  not- 
withstanding his  forbearing  conduct  when  stricken  and  shot  at. 
The  test  of  guilt  in  such  cases,  is  thus  stated  by  Battle,  J.: 
"If  one  person,  by  such  abusive  language  towards  another,  as  is 
calculated  and  intended  to  bring  <in  a  fight,  induces  that  other 
to  strike  him,  he  is  guilty,  though  he  may  be  unable  to  retam 
the  blow.."     Staie  v.  Pen^^  6  Jones,  9. 

And  this  tendency  and  intention  may  he  indicated  bycondact 
as  well  as  by  words. 

While  the  later  conduct  of  the  Brittains  flagrante  beUoy  was 
extremely  violent,  and  out  of  all  apparent  proportion  to  the  pix>- 
vocaiion  offered,  and  that  of  the  defendant  was  forbearing  aad 
defensive,  after  the  parties  came  out  of  the  store,  there  was  en- 
dence,  in  the  beginning,  of  an  aggressive  purpose  in  tf»e  defend- 
ant, when,  with  gun  in  hand,  he  followed  the  Brittains  as  they 
entered  the  store  of  the  father,  the  sequel  of  which  was  seen  sooo 
after,  in  the  retreating  of  one,  with  face  towards  the  others,  his 
pursjiing  antagonists.  The  inference  from  this,  it  was  for  the 
jury  to  infer,  and  they  find  in  accordance  with  the  charge,  that 
the  defendant  was  a  wilful  participant  in  the  act  of  violence  from 
which  he  was  the  sufferer. 

The  evidence  may  be  sligl»t,  but  it  was  such  as  authorised  the 
jury,  in  passing  upon  it,  to  arrive  at  their  own  conchisioo  as  to 
the  defendant's  guilt.  This  is  their  province,  and  when  there  is 
any  reasonal)le  evidence  to  warrant  the  verdict,  it  must  be  allowed 
to  stand,  so  far  as  this  question  is  involved. 

There  is  no  error,  and  this  will  be  certified,  to  the  end  that  the 
Court  below  proceed  to  judgment. 

No  error.  Affirmed. 
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STATE  V.  JOHN  McMILLAN. 

Escape — Motion  to  Disniiss  Appeal, 

"L  Where  a  defendaDt,  indicted  for  crime,  escapes,  this  Court  will  suspend  fvrtfaer 
proceedlDgs  uDtil  he  is  re-arrested  and  brought  within  its  jurisdiction. 

2.  The  prisoner,  having  escaped,  after  his  conviction  in  the  Superior  Court  and 
appeal  to  the  Supreme  Court,  this  Court  will  not  dismiss  the  appeal,  but  will 
allow  the  case  to  remain  od  the  docket  until  the  prisoner  Is  re-arrest«d ;  when 
it  will  be  called  for  further  action  at  the  instance  of  the  Attorney-General  or 
of  the  prisoner. 

Motiou  to  dismiss  the  prisoner's  appeal,  made  and  heard  at  the 
February  Term,  1886,  of  the  Supreme  Court. 

The  case  is  sufficiently  stated  iu  the  opinion  of  the  Court. 

Attorney"  Oeneral^  for  the  State. 

Mr,  John  D.  Shaw,  for  the  defendant. 

Merrimon,  J.  The  appellant  was  convicted  in  the  Superior 
Court  of  the  county  of  Moore,  of  the  crime  of  murder. 

There  was  judgment  of  death  against  him,  and  he  appealed 
to  this  Court.  His  ap|>eal  was  docketed  here  at  October  Term, 
1884. 

It  appears  to  the  satisfaction  of  the  Court,  that  pending  the 
appeal,  the  appellant  escaped,  and  still  continues  at  large,  and 
fails  to  prosecute  his  appeal. 

At  the  present  Term,  the  Attorney-General  moved  iu  dismiss 
the  appeal,  *'  for  that  the  same  has  been  pending  in  this  Court 
for  more  than  two  Terms,  and  the  appellant  has  failed  to  prcjie- 
cute  it  as  required  by  the  Rule  (6)  of  said  Court." 

It  is  the  practice  of  this  Court,  to  suspend  proceedings  in  a  crim- 
inal action,  when  it  appears  that  the  appellant  has  escaped,  uutil 
he  shall  l)e  re-arrseted,  brought  within  the  jurisdictioa  of  the 
Court,  and  held  to  answer  according  to  law.  So  far  as  we  know 
and  can  learn,  this  practice  has  been  uniform  in  the  past. 
60 
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The  Court  will  not  proeee<l  at  the  instRnce  of  a  party  charged 
with  crime,  after  he  has  escaped,  and  thus  defied  the  law  and  its 
Courts.  He  has  no  right  to  fly,  and,  at  the  same  time,  insist 
upon  such  relief  and  deliverance  as  the  law  might  afford.  His 
flight  is  itself  a  criminal  offence,  and  by  it  he  puts  himself  in 
opposition  to  the  law,  abandons  his  defence  and  his  right  to 
relief,  while  he  persists  in  his  flight.  The  law  will  not  help  or 
encourage  an  offender  to  resist  and  subvert  its  authority.    It  does 

0 

pot  seek  or  tolerate  revenge,  but  it  demands  and  requires  of  even- 
one,  <lue  submission  to  its  organized  authority,  liefore  it  will  grant 
relief.     It  would  be  false  to  itself,  and  absurd,  to  hear  and  deter- 
mine the  appellant's  appeal,  upon  its  merits,  while  he  scapes- 
repudiates  and  resists  its  authority.     Moreover,  the  Court  will 
not  do  a  vain  and  nugatory  thing.     The  appellant  may  never  be 
re-arrested.     Then,  why  hear  and  determine  the  appeal?    If  it 
be  said  this  should  be  done,  to  the  end  that  the  Court  lielow  may 
be  ready  to  proceed  further  in  the  action  there,  when  and  if  the 
appellant  shall  be  re-arrested,  it  must  be  said  in  reply,  that  while 
the  law  does  not  encourage  delay,  it  is  never  in  a  hurry — ^it  con- 
templates orderly  and  proper  proceeding  at  the  right  time,  and 
when  its  jurisdiction  is  effectual.     If  this  Court  should  decide 
tlie  questions  presented  by  the  appeal,  and  certify  its  opinion  to 
the  Superior  Court,  that  Court  would  not  have  actual  jurisdic- 
tion of  the  appellant's  perscm,  so  that  it  could  proceed  to  judg- 
ment and  enforce  it.     The  decision  would  be  empty  and  frnifless. 
The  Court  will   not  ordinarily  hear  and  determine  an  apped, 
when  it  sees  that  its  orders  and  judgments  cannot  be  enforced 
by  itself,  or  through  the  Superior  Court,  as  the  law  direct^.    In 
the  course  of  just  proceedure,  in  a  case  like  this,  judicial  action 
should  be  suspended,  when  and  as  soon  as  the  appellant  escapes 
^nd   so  continue,  until   he  shall    be  again    personally  lirougfat 
within  the  jurisdiction  of  the  Court,  and  be  subject  to  its  orders 
«nd  judgments.     Lex  nil  facit  fnisiray  nil  jtibit  frastra. 

Besides,  to  dismiss  the  appeal,  might  raise  embarrassing  qn®- 
tions  in  the  Superior  Court,  if  the  appellant  should  be  re-arre^ted. 
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Would  the  dismissal  reinstate  the  judgment  of  deaili,  vacated  by 
the  appeal,  or  operate  to  leave  that  judgment  in  f«»rce,  as  if  no 
appeal  had  been  taken?  0)uld  such  a  result  supervene  in  the 
absence  of  the  prisoner,  whether  such  absence  be  occasioned  by 
his  escape  or  otherwise? 

These  and  like  questions,  more  or   less  practical,   might  be 
-raised.     It  is  not  at  all  necessary  to  raise  them,  and  it  is  better 
to  avoid  them. 

We  have  not  found  any  decision  of  this  Court  bearing  upon 
the  subject  before  us,  but  we  find  numerous  cases  decided  by  other 
Courts,  that  substantially  support  what  we  have  said.  An  anony- 
mou8ca8e,  31  Maine,  592;  Commonwealth  v.  Andrews,  97  Mass., 
643;  People  v.  Genety  59  N.  Y.,  80;  MaUer  of  Genet,  3  Thomp- 
SOD  &  Cook,  (N.  Y.,)  734;  Sharking  v.  People,  Id.  739;  Regina 
V.  CardweUy  79  Eng.  Com.  Law,  503;  Regina  v.  Chichester ,  Id. 
503. 

We  are,  therefore,  of  opinion,  that  the  motion  to  dismiss  the 
appeal  should  not  be  allowed.  It  is  not,  however,  necessary  to 
continue  it  on  the  current  docket  of  the  present  Term.  It  may 
remain  on  the  docket  where  it  is  now  entered,  to  be  brought  for- 
ward to  [ye  heard  and  determineil  at  the  suggestion  of  the  Attor- 
ney-General or  the  appellant's  counsel,  when  the  appellant  shall 
be  re-arrested.     The  motion  must  be  denied. 

Motion  denied. 


STATE  V.  ROSE  BURTON. 

A  dmimi  ons — Evidence, 

1.  The  rule  that  an  admission  of  the  truth  of  a  statement,   made  by  another 

in  the  presence  of  a  party  to  an  action,  will  be  inferred  from  his  silence,  applies 
to  the  prosecutor  in  a  criminal  action 

2.  To  authorize  such  inference  it 'must  clearly  appear,  not  only  that  the  statement 

was  fully  understood,  but  also  that  it  was  of  such  a  character,  or  made  under 
such  circumstances  as  would  naturally  call  for  some  reply. 

{Guy  V.  Manua,  S9  N.  C,  83 ;  State  v.  Bowman j  86  N.  C,  442;  State  v.  Crockett,  82 
N.  C,  599,  cited  and  approved;. 
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This  was  ao  indictment  for  an  assault  and  battery  with  a  (ieadlj 
weapon,  and  with  intent  to  kill,  tried  before  Gilmer^  Judgt^  at 
Fall  Term,  1885,  of  Granville  Superior  Court. 

There  were  several  exceptions  taken  on  the  trial,  to  the  ruling 
of  the  Court  u[)on  the  admission  of  evidence. 

The  main  question  involved,  was  as  to  the  identity  uf  the 
defendant.  The  prosecutrix,  introduced  as  a  witness  for  the 
State,  testified,  that  in  August,  1884,  the  defendant,  at  night, 
came  to  her  house  disguised  as  a  man,  in  men's  clothing,  with  her 
face  partially  (K)nceflled  with  a  white  cloth,  and  beat  her  with  a 
heavy  stick,  severely  on  her  head  an<l  body,  and  ran  her  away  frum 
her  house.  On  cross-examination,  the  witness  was  asked  what  was 
the  state  of  feeling  between  her  and  the  defendant,  proiKsingto 
show  that  it  was  unfriendly.  The  defendant  objected  to  the  evi- 
dence, but  it  was  allowed,  and  the  defendant  excepted.  The  wit- 
ness answered,  the  defendant  was  very  angry  with  her. 

As  bearing  on  the  means  of  identification,  the  State  was 
allowed,  after  objection  by  the  defendant,  to  prove  by  this  wit- 
ness, that  about  a  week  before  the  assault,  the  defendant  was  at 
the  witness'  house,  disguised  as  a  man,  and  the  witness  then 
recognized  tier. 

The  defendant,  testifying  in  her  own  behalf,  denied  being 
at  the  house  of  the  prosecutrix  at  the  time  of  the  alleged  assault, 
and  also  introduced  evidence  tending  to  prove  an  alibi. 

One  Home  was  introduced  by  the  defendant,  who  prop<»ed  tu 
show  by  him,  that  he  met  the  provsecutrix  and  another  woman,  tlie 
night  of,  or  the  night  after,  the  alleged  assault,  and  that  the  other 
woman  narrated  to  the  witness,  in  the  presence  and  hearing  of 
the  prosecutrix,  what  had  happened,  stating  that  the  person  who 
committed  the  assault  was  unknown.  This  was  offered  as  tend- 
ing to  contradict  the  prosecutrix.  The  State  objected  to  the  evi- 
dence, and  it  was  not  allowed,  and  the  defendant  excepted. 

The  jury  returned  a  verdict  of  guilty.  There  was  judgmeot 
against  the  defendant,  from  which  she  appealed  to  this  Court 
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Attorney  General,  for  the  State. 

Mr,  Robert  W.   Winston,  for  the  flefen<!ant. 

Ashe,  J.  (after  stating  the  facts).  We  think  th  Te  was  error 
in  excluding  the  testimony  of  the  witness,  Home,  by  whom  it 
was  proposefl  by  defendant  to  prove  what  was  said  by  another 
woman,  in  the  presence  and  hearing  of  the  prosecutrix,  in  regard 
to  the  identity  of  the  person  who  had  committed  the  assault. 
The  conversation  occurred  either  on  the  night,  or  the  night  after, 
the  assault,  when  the  circumstances  of  the  transaction  were  fresh 
in  the  memory  of  the  prosecutrix,  and  before  she  had  made  a  state- 
ment to  any  one,  so  far  as  appears,  as  to  the  person  who  commit- 
ted the  act,  and  while  there  was  an  inquiry  as  to  the  perpetrator. 

The  dcK'trine  is  thus  laid  down  by  Taylor  on  Evidence,  §733: 
"  Admissions  may  also  be  implied  from  the  acquiescence  of  the 
party.  But  acquiescence  of  the  party,  to  have  the  effect  of  an 
admission,  must  exhibit  some  act  of  the  mind,  and  amount  to 
voluntary  demeanor  or  conduct  of  the  party,  and  whether  it  be 
acquiescence  in  the  conduct  or  in  the  language  of  others,  it  must 
plainly  appear,  that  such  conduct  was  fully  known,  or  such  lang- 
uage fully  understood  by  the  party,  before  any  inference  can  be 
drawn  from  his  passiveness  or  silence.  The  circumstances  too, 
roust  not  only  be  such  as  afford  him  an  opportunity  to  act  or  to 
speak,  but  such  also  as  would  properly  and  naturally  call  for 
some  action  or  reply,  from  men  similarly  situated^ 

In  Guy  v.  Manuel,  89  N.  C,  83,  this  Court  held,  that  "to  make 
the  statement  of  others  evidence  agaifist  a  party,  on  the  ground 
of  his  implied  admission  of  its  truth,  it  must  be  made  on  an  occa- 
sion when  a  reply  from  him  might  properly  be  expected.  State  v. 
Bowman,  80  N.  C,  432 ;  State  v.  Crockett,  82  N.  C,  599.  Whar- 
ton on  Evidence,  1136. 

It  is  true,  the  principles  announced  by  the  authorities  cited,  are 
applied  either  to  parties  to  an  action,  or  to  defendants  charged 
with  crime,  but  we  (*an  see  no  reason  why,  by  analogy,  they 
should   not  apply   to  the  prosecutrix  in  a   criminal  action,  as 
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here,  when  a  violent  assult  had  jast  been  committed,  and  the 
inquiry  is  made  as  to  the  person  who  had  committed  the  act,  and 
it  was  said  in  the  presence  and  liearing  of  the  prosecutrix,  who 
had  been  so  recently  assaulted,  that  the  person  was  unkntnon,  it 
was  most  natural,  and  therefore  to  be  expected,  that  she  would, 
at  once  say,  "  I  know  who  did  the  act."  But  she  was  silent, aod 
it  is  to  be  presumed  that  she  did  not  know,  or  she  would  have 
spoken.  It  must  be  admitted,  that  is  a  very  slight  presumption, 
for  she  may  have  had  some  motive  for  being  passive.  But?till, 
it  was  some  evidence  tending  to  impugn  the  credibility  of  the 
prosecutrix,  and  it  should  have  been  submitted  to  the  jury,  to 
be  weighed  by  them  for  what  it  was  worth,  and  in  the  refusal  to 
submit  it  to  the  jury,  we  think  there  was  error. 

Tiiere  were  some  other  exceptions  taken  in  the  ctjurse  of  the 
trial,  which  we  think  it  unnecessary  to  consider,  as  the  erp)r  ou 
this  point,  secures  to  the  defendant  a  new  trial. 

We  have  not  overlooked  an  error  in  the  judgment  rendered 
below,  which  was  in  the  alternative,  but  as  a  new  trial  is  to  be 
awaixled,  that  is  immaterial,  as  a  proper  judgment  may  be  ren- 
dered, should  the  defendant  l)e  again  convicted. 

There  is  error.  Let  this  be  certified  to  the  Superior  0>urt  of 
Granville  county,  that  a  venire  de  novo  may  be  awarded. 

Error.  Reversed. 


STATE  V.  JERRY  JACOBS. 

Forcible  Entry — Forcible  Trespass. 

1 .  The  offences  of  forcible  entry  and  forcible  tre9pa85  are  not  the  same  at  com- 
mon law,  although  nearly  allied,  for  strictly  speaking,  a  forcible  trespts* 
applies  to  personal  property,  and  a  forcible  entry  to  land. 

2  To  constitute  either,  there  must  be  something  more  than  a  mere  trespaw,  »m 
the  act  must  amount  to  a  breach  of  the  peace,  although  it  need  not  imwiBt 
to  one  of  great  public  violence  or  terror. 

{State  V.  Pnllock,  4  Ired.,  305,  cited  and  approved). 
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Indictment,  tried  bt^fore  MacRae,  Judge,  and  a  jury,  at 
December  Term,  1886,  of  Ruhmond  Superior  Court. 

The  charge  in  the  indictment  was,  that  the  defendant,  on  the 
30th  day  of  November,  A.  D.,  1885,  with  force  and  arras  and 
with  a  Htrong  hand,  did  enter  the  dwelling  house  of  one  Margaret 
Ives,  a*»ain.st  the  will  of  the  said  Margaret  Ivefi,  she  being  then 
and  there  present  and  forbidding  him  to  do  so,  against  the  peace 
and  dignity  of  the  Stute. 

On  the  trial,  the  prosecutrix  was  intrtxluced  as  a  witness  on 
the  part  of  the  Slate,  and  she  testified,  that  on  the  night  of  the 
30th  of  November,  1885,al)out  ten  o'clock  at  night,  the  defend- 
ant came  to  her  house  in  the  count v  of  Richmond,  where  she 
resided,  "rearing  and  charging,"  cursing  and  swearing,  and 
threatening  to  kill  her.  She  did  not  forbid  him,  because  vshe 
was  afraid  so  stav.  He  came  to  the  house  calling:  for  the  wit- 
ness,  broke  down  the  door,  entered  the  house,  and  made  a  great 
noise,  knocking  over  the  furniture,  &c. 

At  the  time  of  his  approaching  the  house,  there  were  in  it,  Mr. 
Fhiyd  and  his  wife,  Mr.  DeBerry,  her  two  daughters  and  her- 
self, but  they  all  fled  upon  his  approach. 

Floyd,  examined  by  the  Stale,  corroborated  the  testimony  of 
Margaret  Ives.  He  testifie<l,  that  he  and  DeBerry,  upon  discov- 
ering that  the  defendant  was  coming  to  the  house,  put  out  the 
fire,  fastened  the  door,  and  went  out  and  sat  behind  the  garden, 
about  twenty-five  yards  fri»ra  the  house;  that  defendant  went  t6 
the  house,  swearing,  and  declaring  "  that  he  was  not  afraid  of 
no  d— il  man  or  woman;  just  as  leave  die  to-night  as  not"; 
kicke<l  the  door  down,  went  in,  and  fell  over  something  and 
broke  his  leg. 

There  was  some  further  testimony  offennl  by  the  State,  but  it 
is  not  material.  The  defendant  was  found  tjuiltv.  There  was 
judgment  against  him,  from  which  he  appealed. 

Attorney  General,  for  the  State. 

Messrs,  Plait  D.  Walker  and  John  D,  Shaw,  for  the  defendant. 
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Ashe,  J.,  (after  stating  the  facts).  On  the  night  of  the  30ih 
c»f  November,  1885,  a  number  of  people,  men  and  women,  were 
quietly  assembled  at  the  house  of  a  Mrs.  Ives,  and  at  the  late 
hour  of  10  o'clock,  the  peace  ..nd  quiet  of  the  household  wag 
disturbed,  by  the  approach  of  this  formidable  defemlant,  with 
curios  and  threats  of  vengeance  and  death  against  the  occu|«ot 
of  the  house.  Such  was  the  terrible  order  of  his  coming,  that 
all  the  inmates  of  the  house  fled  panic-stricken  therefrom,  and 
betook  themselves  to  places  of  concealment  and  safety.  The 
door  had  been  barred,  but  that  formed  no  impediment  to  the 
furious  onslaught  of  the  redoubtable  knight-errant.  He  kicked 
down  the  door,  entered  the  house,  and  fell  over  something,  by 
which  his  leg  was  unfortunately  broken,  instead  of  his  neck,  and 
yet  it  is  seriously  contended  before  us,  that  he  is  guilty  of  do 
offence. 

In  the  Court  below,  his  Honor  treated  the  case  as  an  indict- 
ment for  a  forcible  trespass,  and  although  fonMble  trespass  and 
forcible  entry,  at  common  law,  are  distinct  offences,  yet  nearly 
allied,  and  although  we  are  not  prepared  to  say  that  the  indict- 
ment in  this  case  may  not  be  upheld  as  one  for  a  forcible  trespass, 
it  is  certainly  a  good  indictment  at  common  law  for  a  forcible 
entry.  A  forcible  trespass,  strictly  speaking,  appli**s  to  personal 
property,  and  a  forcible  entry  to  lands  and  tenements.  To  (^in- 
stitute either  an  indictable  offence,  there  must  l)e  something  more 
than  a  mere  trespass;  there  must  be  some  act  that  amounts  to  a 
breach  of  the  peace.  But  it  is  not  necessary  that  the  act  should 
be  one  of  great  public  violence  or  terror,  for  it  is  estahlisli(<l, 
that  an  entry  into  a  house  or  garden,  though  no  one  be  therein, 
with  such  actual  violence  as  amounts  to  a  public  breach  of  the 
peace,  expressed  in  law  to  be  **  with  force  and  arms  and  a  strong 
hand  ;"  for  example,  threatening  violence,  or  breaking  open  a  < lour, 
or  bringing  a  multitude  of  attendants,  with  unusual  weafwns,  is 
an  offence  indictable  at  common  law,  as  a  forcible  entrv.  I  Hawk. 
Pleas  of  the  Crown,  §26;  Langdon  v.  Pott^j  3  Mass.,  215: 
Harding  cme,  1  Green,  22;  Burnett  v.  Slate,  4  Rich,  ;M0,  and 
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State  V.  PoUocky  4  Ired.,  406,  wliich,  without  relying  upon  any 
other  authority,  is  deoisive  of  this  case.  It  was  there  held,  where 
a  party  entering  on  land  in  possession  of  another,  either  by  his 
behavior  or  speech,  gives  those  who  are  in  possession,  just  cause 
to  fear  that  he  will  do  thera  s<»me  bodily  harm,  if  they  do  not 
give  way  to  him,  his  entry  is  enteemed  forcible,  whether  because 
the  terror  by  carrying  with  him  such  an  unusual  number  of 
attendants,  or  by  arming  himself  in  such  a  manner  as  plainly  to 
intimate  his  design  to  back  his  pretensions  by  force,  or  by  actually 
threatening  to  kilty  maim,  or  beat  those  who  continue  in  possession, 
or  by  making  use  of  expression  plainly  implying  a  purpose  of 
using  force  against  those  who  make  resistance. 

Our  opinion  is  there  was  no  error.  Let  this  be  certified  to  the 
Superior  Court  of  Richmond  county,  that  the  case  may  l>e  pro- 
ceeded with  in  conformity  to  this  opinion  and  the  law. 

No  error.  Affirmed. 


STATE  V.  STEPHEN  L.  GARDNER. 

Appeal — Assignment  of  Error — Judge^s  Charge, 

1.  It  is  the  duty  of  the  appellant  to  make  up  the  ease  for  the  Supreme  Court,  so 

that  the  errors  are  distinctly  pointed  out,  and  if  this  is  not  done,  they  will 
not  be  considered. 

2.  So,  where  the  defendant  assigned  as  error,  that  the  trial  Judge  laid  down  an 

abstract  principle  of  law,  which  had  no  connection  with  the  case,  in  a  way  to 
prejudice  the  prisoner,  but  the  case  on  appeal  did  show  to  what  the  excep- 
tion related,  the  Court  refused  to  consider  it. 

3.  The  trial  Judge  has  the  right  in  his  charge  to  the  jury,  to  explain  to  them  the 

difference  between  positive  and  negative  evidence,  and  an  illustration  whioh 
he  gives  to  explain  the  difference,  is  not  prejudicial  to  the  prisoner, 
when  he  tells  the  jury  that  it  is  merely  given  as  an  explanation,  and  that  they 
must  determine  the  fact,  according  to  the  weight  they  see  fit  to  give  to  the 
evidence. 

{Flaniken  v.  Lee,  1  Ired.,  293 ;  State  v.  Cowaii^  7  Ired.,  289  ;  Henderson  v.  Crouse,  7 
Jones,  623,  cited  and  approved). 
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Indictment  for  an  assiiult  and  battery,  tried  before  Phillips, 
Judge,  and  a  jury,  at  Spring  Term,  1885,  of  the  Superior  Court 
of  Union  county. 

The  prosecutrix,  Sarah  R.  Smith,  being  examined  on  the  part 
of  the  State,  testified  in  substance  as  follows:  The  difficulty 
oc<*urred  at  her  house,  about  u  stolen  cow,  belonging  to  her,  that 
the  defendant  said  that  some  person  had  told  him  that  she  said 
he  had  stolen.  He  began  to  curse  her,  and  jerked  her  up  by  the 
left  hand  out  of  the  nxiking- chair  in  which  she  was  sitting,  and 
beat  her  with  a  seasoned  stick,  about  three  feet  long,  and  one  and 
a  half  inches  thick,  giving  her  three  licks  on  the  head,  and  leav- 
ing a  scar.  That  she  did  not  strike  him  with  the  chair,  nor  did 
she  rise  from  the  chair  before  he  put  his  hands  upon  her.  That 
her  husband  is  dead;  he  left  her  some  six  or  seven  years  before 
his  death ;  and  she  had  two  children,  and  her  husband  was  the 
father  of  one  of  them. 

Dr.  Caldwell,  a  witness  for  the  State,  testified  that  he  was 
called  to  examine  the  wounds.  One  was  on  the  top  of  the  head, 
whieh  cut  through  the  skin,  and  was  (me  or  one  and  a  half  inches 
in  length;  he  trirame<l  the  haiV  and  put  a  plaster  on  the  wound. 
There  were  besides,  some  knots  on  her  head,  and  she  was  in  bed 
when  he  t?ot  there,  about  10  o'clock  at  night. 

The  prosecutrix  was  further  corroborated  bv  the  testimony  of 
Rosa  Baker,  who  swore  she  was  present  and  heard  the  conversation 
about  the  cow.  The  defendant  accused  her  sister  of  saying  be 
had  stolen  her  cow.  She  denied  saying  so,  and  the  defendant 
caught  hold  of  her  arm,  and  lifting  her  up,  struck  her  three  licks 
with  a  stick.  Her  father  went  to  the  <loor  about  the  time  he 
stopped  hitting  her,  and  she  was  then  carrying  her  sister,  the 
prosecutrix,  out  of  the  room.  She  was  married,  and  had  one 
child. 

James  Baker,  the  father  of  the  prosecutrix,  testified,  that  he 
heard  the  defendant  say  to  his  daughter,  "God  d — n  yon, you 
are  in  your  own  room,  but  get  up;"  he  heard  three  licks;  he  ran 
to  the  door,  and  the  defendant  was  standing  in  front  of  her,  and 
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she  \va«  covered  with  blood  from  head  to  foot;  he  fired  off  his 
pistol,  when  he  was  caught  hold  of.  He  saw  the  stick;  it  was 
one  and  a  half  inches  thick  at  the  big  end,  but  was  splintered  at 
the  small  end,  and  he  therefore  thought  he  must  have  struck  her 
with  the  little  end.  Taylor  McCall  and  his  daughter  Rosa  were 
there. 

One  Taylor  was  examined  for  the  defence,  who  testified,  that 
he  was  present  when  the  difficulty  occurred.  There  were  present 
in  the  room,  the  defendant,  McCall,  and  the  prosecutrix.  Rusa 
Baker  had  been  in  there,  but  had  gone  out.  The  defendant  and  the 
prosecutrix  commenced  grumbling  about  a  cj>w,  which  she  said 
defendant  had  stolen  it,  or  had  it  done.  She  rose  and  struck  him 
with  a  chair;  he  caught  the  chair  and  held  it;  he  did  not  see  the 
defendant  strike  with  a  stick ;  he  had  a  small  stick  that  he  could 
bend  about  any  way.  While  they  were  scuffling,  James  Baker 
came  to  the  door  and  fired  a  pistol;  they  had  been  drinking  beer, 
James  Baker  included.  Rosa  Baker  was  not  in  the  room  at  the 
time  of  the  difficulty. 

The  character  of  the  witness  Taylor  was  proved  to  be  good  by 
several  witnesses. 

The* prosecutrix  being  recalled  by  the  State,  testified  that  her 
sister,  Rosa  Baker,  came  into  the  room  before  Gardner  struck 
her,  and  carried  her  out. 

His  Honor  charged:  "It  is  the  duty  of  the  jury  to  reconcile 
the  evidence,  if  they  can,  and  if  there  is  a  reasonable  doubt  in 
their  minds  as  to  his  guilt,  it  is  their  duty  to  acquit  the  prisoner. 
There  are  two  kinds  of  evidence  for  your  consideration  in  this 
case — positive  evidence  and  negative  evidence.  For  instance, 
Sarah  R.  Smith  testified,  that  the  defendant  struck  her  three  licks. 
Rosa  Baker  testified  that  the  defendant  struck  her  sister  three 
licks;  that  she  was  in  the  room  and  saw  the  defendant  strike  her. 
Now,  this  is  what  is  called  positive  evidence. 

"Taylor  says  that  he  saw  the  witness  Sarah  R.  Smith  strike 
Gardner,  the  defendant,  but  did  n(»t  see  the  defendant  strike  her. 
This  is  both  positive  and  negative  evidence. 
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"  What  McCall  says  about  not  seeing  Rosa  Baker  at  the  time  of 
the  difficulty,  is  negative  evidence,  and  what  Taylor  says  aboal 
not  seeing  Gardner  strike  Mrs.  Smith,  is  negative  evidence.  To 
illustrate;  if  six  men  were  to  swear  that  they  did  not  hear  this 
court  house  bell  ring  this  morning  at  the  usual  hour  for  the 
summoning  of  the  Court,  that  would  be  negative  evidence.  If 
six  oiher  men  were  to  swear  that  they  iieard  the  court  house  beil 
ring,  and  were  present  and  ftaw  the  sheriff  ring  it  at  that  time,  this 
would  be  positive  evidence.  I  use  this  comparison  for  the  pur- 
pose of  illustration  merely.  As  triers  of  the  fact,  it  is  the  province 
of  the  jury  to  determine  the  weight  of  the  evi<lence.  They  see  the 
witnesses,  and  the  manner  in  which  they  give  in  their  evidence, 
and  hear  the  testimony  as  to  their  character.  It  is  for  the  juiy 
to  say  what  they  believe,  and  how  much  they  believe.  If  they 
have  a  reasonable  doubt  as  to  the  guilt  of  the  defendant,  as  I 
said  l>efore,  it  is  their  duty  acquit. 

*'  If  the  defendant  sought  a  fight,  or  provoked  the  prosecutrix 
to  strike  at  him  with  a  chair,  the  defendant  cannot  justify  a 
blow,  on  the  ground  of  self-defence.  If  the  defendant  struck 
the  prosecutrix  to  prevent  her  from  striking  him  with  a  chair, 
he  is  justified  in  doing  so,  provided  he  used  no  more  force  than 
was  necessary  to  prevent  her  from  doing  it. 

''No  mere  words  will  justify  a  blow.  If  the  defendant  and 
prosecutrix  got  into  a  quarrel,  and  he  struck  her  in  oonscqoenoe 
of  words  used  by  her,  he  would  be  guilty." 

To  this  charge,  the  defendant  excepted.  There  was  no  excep- 
tion on  the  trial,  to  the  admission  or  rejection  of  testimony. 
There  was  a  verdict  of  guilty,  and  judgment  against  the  dotend- 
ant,  from  which  he  appealed. 

Attorney  General,  for  the  State. 

Mr.  D,  A.  Covington,  for  the  defendant. 

Ashe,  J.  (after  stating  the  facts).  The  only  excepti^ms  to  the 
charge  of  the  Court  were,  that  there  was  error  in  the  in*»tnictiow 
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as  to  the  distinction  between  positive  and  negative  testimony,  and 
that  the  instruction.s  as  to  the  difference  between  these  kinds  of 
evidence,  was  calculated  to  make  an  impression  upon  the  minds 
of  the  jury,  prejudicial  to  the  defendant,  and  that  the  Judge  laid 
down  an  abstract  propositrou  of  law,  without  any  specific  refer- 
ence to  the  case.  To  that  part  of  the  charge  in  which  the  ab- 
stract proposition  was  laid  down  by  his  Honor,  we  are  unable  to 
see  from  the  record,  to  what  the  exception  relates.  The  excep- 
tion is  too  indefinite.  It  is  the  duty  of  an  appellant  to  the 
Supreme  Court,  to  see  that  the  case  is  so  made  out,  as  distinctly 
to  present  the  points  upon  which>the  judgment  below  is  sought 
to  be  reviewed.  Flaniken  v.  Lee,  1  Ired.,  293 ;  State  v.  Cowan, 
7  Ired.,  239. 

As  to  the  other  exception,  we  do  not  concur  with  the  counsel 
for  the  defendant,  that  the  instructions  given  by  his  Honor,  with 
regard  to  the  distinction  between  positive  and  negative  testimony, 
and  the  case  put  by  him  in  illustration  of  the  difference,  was  cal- 
culated to  have  a  prejudicial  effect  upon  the  jury.  For  his 
Honor,  after  stating  the  distinction  between  the  different  sorts  of 
evidence,  ref];^iDed  from  telling  the  jury  that  more  credit  was  to  be 
given  to  postive  than  to  negative  testimony,  which  is  the  general 
rule  applicable  to  such  a  case.  Henderson  v.  Q'ouse,  7  Jones, 
623.  But  he  was  careful  to  tell  the  jury,  that  the  case  put  by 
him  of  the  testimony  in  regard  to  the  ringing  of  the  bell,  was 
an  illustration  merely,  and  he  proceeded  to  qualify  the  illustra- 
tion, by  telling  them  that  they  were  the  triers  of  the  fact,  and  it 
was  their  province  to  determine  the  weight  of  the  evidence, — that 
they  saw  the  witnesses,  and  the  manner  in  which  they  gave  in 
their  evidence,  and  heard  the  testimony  as  to  their  character,  and 
it  was  for  them  to  say  what  they  believed,  and  how  much  they 
believed.  Even  if  the  illustration  in  the  abstract,  had  been  cal- 
culated to  have  the  prejudice  ascribed  to  it  by  the  defendant's 
counsel,  this  explanation  would  certainly  have  had  the  effect  to 
remove  from  the  minds  of  a  jury  of  ordinary  intelligence,  any 
erroneous  impression. 
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We  (\o  not  think  the  defendant  had  any  reason  to  complaioof 
the  charge.  It  was  more  favorable  to  him  than  he  had  any  right 
to  expe<;t. 

His  Honor  might  have  told  them,  that  there  was  but  one  wit- 
ness, and  he  the  defendant,  who  testified  that  lie  did  not  strike 
the  prosecutrix,  while  there  three  witnesses  who  contradicted 
him — the  one  who  saw  and  felt  the  blows — a  second  who  saw  the 
blows — and  a  third  who  heard  them,  and  although  the  defendant 
proved  a  good  character,  and  the  two  female  witnesses  were  of  a 
sullied  character,  they  were  corroberated  by  their  father,  whnse 
character  was  not  impeached,  and  by  the  physician,  who  testified 
to  the  fact,  that  there  was  a  gash  and  knotts  upon  the  head  of  (he 
prosecutrix,  which  it  is  hardly  probable  to  believe  were  inflicted 
otherwise  than  in  the  manner  described  bv  the  State's  wituesses; 
and  then  the  witness  McCall,  who  was  examined  by  the  defendaot, 
and  was  present  and  saw  it  all,  does  not  corrol)erate  the  testimony 
of  Taylor.  If  he  could  have  done  so,  he  certainly  woald  have 
been  examined  by  the  defendant  with  regard  to  the  fight;  bnt  he 
was  only  examined  as  to  the  presence  of  Rosa  Baker.  The  State 
was  not  called  upon  to  examine  him  upon  that  point.  The  jarr 
were  well  warranted  in  finding  the  defendant  guilty. 

There  is  no  error.  Let  this  be  certified  to  the  Superior  Coort 
of  Union  county,  that  the  case  may  be  proceeded  with  according 
to  law. 

No  error.  AflSrmed. 


STATE  V.  BENJAMIN  G.  COLE. 


Evidence —  Witness — Expert — Opinion. 


1.  Where  a  prisoner  was  tried  for  murder  by  poisonlDg,  and  at  the  time  oi  ibe 
death,  stated  that  the  deceased  had  had  a  similar  attack  some  years  betoc, 
for  which  a  certain  physician  attended  her ;  H  wu  Aeltf,  that  such  atteirftef 
physician  could  be  allowed  to  g^ve  an  account  of  such  previoos  Illness. 
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2.  Whether  or  not  a  witness  is  an  expert,  is  a  questiou  of  fact  to  be  decided  by 

the  Court,  and  its  flDdinj;  is  conclusive,  and  not  subject  to  review. 

3.  Where  a  prisoner  is  accused  of  murder  by  poisonini^  with  str^'chuia,  it  is  com- 

petent to  show  that  he  bought  some  of  this  drug  the  previoub  year. 

4.  An  expert  may  be  asked  his  opinion,  based  upon  evidence  already  offered,  if 

the  jury  shall  believe  snch  evidence.  Such  opinion  must  not  be  the  positive 
opinion  of  the  expert,  founded  upon  his  own  observation  and  the  testi- 
mony of  others,  but  must  be  wholly  contingent  upon  the  facts,  as  the  jury 
shall  find  them  to  be. 

fFlynt  v.  Bodetthamer,  8()  N.  C,  Sa5  ;  State  \.  Sanders,  84  N.  C,  738.;  State  v.  Efler, 
85  N.  C,  585 ;  SUUe  v.  Burgwyn,  87  N.  C,  572 ;  StaU  v.  Bowman,  78  N.  C,  509, 
cited  and  approved.  State  v.  Secreat,  80  N.  C,  450  ;  State  v.  TtrUsh,  Bush.,  289, 
cited  and  commented  on). 

IjfDiCTMENT  for  iiiurder,  tried  before  MacRae,  Judge,  and 
a  jury,  at  August  Term,  1885,  of  the  Superior  Court  of  Mcx^re 
county. 

The  prisoner  is  charged  with  the  crime  of  murder,  committed 
on  the  body  of  Mahala  Cole,  his  wife,  in  administering,  and 
inducing  her  to  take,  a  deadly  poison  known  as  strychnia,  in 
quantity  sufScient  to  cause,  and  which  did  cause,  her  immediate 
death.  Upon  his  trial  before  the  jury,  he  was  found  guilty,  and 
from  the  judgment  thereon  he  appealed  to  this  Court. 

The  testimony  offered  on  the  part  of  the  State,  (for  none  was 
offered  by  the  prisoner,)  so  far  as  is  necessary  to  an  intelligent 
apprehension  and  disposition  of  the  exceptions  appearing  in  the 
record,  is  to  this  effect : 

The  deceased  dined  at  the  house  of  one  Evander  McGilvary, 
about  a  half  mile  distant  from  her  own,  in  her  apparent  usual 
health  and  cheerful  spirits,  on  Friday,  December  5th,  1884,  and  died 
soon  after  returning  home,  between  the  hours  of  3  and  4  o^clock 
p.  m.,  no  one  but  her  husband  being  present.  Several  of  the 
neighbors,  hearing  of  her  sudden  death,  went  over,  one  of  whom, 
Evander  McGilvary,  found  the  deceased  covered  up  in  the  bed, 
her  body  drawn  up,  and  her  jaw  fallen.  The  prisoner  stated  to 
him,  that  his  wife's  sister  brought  to  the  house,  the  night  before, 
a  bottle  of  Liver  Regulator,  and  advised  him  to  administer  to 
her  a  double  dose;  that  he  gave  it  to  her,  and  went  out  to  the 
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wood-pile,  when  hearing  a  noise,  he  went  back  to  the  boose, 
found  the  deceased  down,  lifted  her  U|)  in  hi^s  arms,  and  with  her 
aid,  carried  her  to  the  bed;  that  her  symptoms  were  very  severe, 
and  that  when  he  left  the  room,  after  her  death,  he  noticed  the 
time  told  by  the  clock,  and  it  lacked  fifteen  minutes  to  four. 
The  witness  further  testified,  that  a  mouth  or  two  before,  he  had 
a  conversation  with  the  prisoner,  in  which  he  meiitioDed  getting 
strychnine  ibr  a  dog  that  had  brokeu  a  nest  of  eggs,  and  related 
the  result,  when  the  prisoner  remarked,  that  he  could  have  got- 
ten some  from  him,  as  he  had  a  plenty  of  it. 

Another  witness,  A.  M.  Wicker,  who  had  married  a  sister  of 
the  deceased,  and  arriveci  at  the  house  uliuut  sunset  of  the  saai€ 
day,  with  his  wife  and  son,  remaining  during  the  night,  testified 
to  the  prisoner's  making  a  similar  narration  of  the  circumstanoeB 
attending  his  wife's  death;  that  he  said:  '^It  seemed  to  come  od 
her  in  s|)ells — in  nervous  jerkings,"  reminding  him  of  a  similar 
attack  some  years  before,  and  which  he  attempted  to  illustrate  by 
jerking  his  own  arms.  This  ocrmrred  in  or  about  the  year  1873, 
and  witness  told  the  prisoner  that  he  remembered  it.  Dr.  Arnold, 
his  wife,  and  Mrs.  Sylvia  Cole,  were  also  present  on  that  occa^ioD. 
Prisoner  said,  she — the  deceased — had  just  such  a  sj>ell  this 
evening.  The  Ixxly  was  buried  some  two  days  after  death,  and 
was  disinterred,  for  exhibition  before  the  coroner's  jury,  in  March 
following,  and  it  was  identified,  although  the  face  was  beyond 
recognition.  Dr.  William  Arnold,  after  a  preliminary  statement, 
in  which  he  said  he  had  practiced  medicine  since  1857;  had 
attended  medical  lectures  for  oue  course,  but  did  not  gmdoate, 
testified,  that  he  was  present  when  the  deceased  had  the  attack, 
about  1873,  and  had  heard  the  previous  witness'  evidence  in 
relation  to  it. 

The  witness  was  then  asked,  on  behalf  of  the  State,  to  give  a 
description  of  what  then  occurred.  This  was  objected  to  for  the 
prisoner,  but  the  question  was  allowed,  and  the  witness  testified 
thus: 
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"  The  prisoner  came  over  in  a  great  hurry  for  me,  and  I  went. 
She  was  recovering  from  a  hard  spasm — twitching.  I  gave  her 
an  emetic,  corded  her  arm  for  bleeding,  and,  while  bleeding,  she 
had  another  general  cramping  of  the  muscles — tetanic  convul- 
sions. I  saw  two  of  them.  I  can't  say  what  causes  these  tetanic 
symptoms." 

To  the  question  and  answer,  counsel  for  the  prisoner  excepted, 
and  this  is  his  first  exception. 

The  further  question  was  then  asked,  objected  to,  and  the 
objection  overruled,  as  follows: 

"  What,  in  your  professional  opinion,  was  the  cause  of  these 
convulsions."  To  which  the  answer  allowed  was,  "  My  opinion 
was,  that  she  had  got  some  strychnia  in  some  bitters  she  got  that 
morning."  To  this  ruling  of  the  Court,  the  prisonei'^s  counsel 
also  excepted,  this  being  his  second  exception.  The  witness, 
also,  after  objection,  was  allowed  to  testify  as  follows :  **  I  had 
let  the  prisoner  have  some  strychnia  the  Spring  of  the  year 
before  that,  to  bait  some  crows." 

To  this  ruling  the  third  exception  is  taken. 

The  witness  was  not  present  at  the  last  and  fatal  attack,  and 
did  not  hear  of  it  until  the  hour  of  eleven  at  night.  But  he 
testified  that  on  Monday,  after  the  funeral,  the  prisoner  asked 
the  amount  of  his  bill  for  previous  medical  services ;  said  he 
was  going  to  sell  out,  and  there  might  be  something  the  witness 
would  like  to  have.  At  another  time,  he  said  to  witness,  that 
he  expected  to  leave,  as  soon  as  he  couUl  get  clear  of  what  plun- 
der he  had  ;  that  he  had  a  bottle  of  strychnia  he  would  give 
witness,  as  he  did  not  care  to  give  it  to  everybody.  A  few  days 
later,  the  bottle  was  sent  over  to  witness,  and  he  had  not  opened 
it.  It  was  subsequently  examined  by  an  expert,  and  found  to 
contain  strychnia. 

The  witness  and  Dr.  Snipes  saw  the  exhumation  made  before 
the  jury  of  inquest,  and  took  the  stomach,  with  what  it  con- 
tained, from  the  body,  and  placed  it  in  a  clean  glass  jar,  sealed 
it  up,  and,  in  the  same  condition,  afterwards  placed  the  jar  in 

61 


962  IN  THE  SUPREME  COURT. 


State  v.  Cole. 


the  hands  of  S.  J.  Hinsdale,  of  Fayc^tfeville,  for  examination, 
and  said  there  was  not  much  decomposition,  though  the  featores 
were  sunkeu  and  changed. 

Dr.  E.  B.  Snipes,  a  graduate  of  VanderbiltUui versify,  and* 
physician  of  six  years  practice,  was  also  at  the  autopsy,  and  gave 
the  same  substantial  narrative  of  what  there  took  place,  as  ibe 
preceding  witness. 

Samuel  J.  Hinsdale,  a  druggist,  residing  iu  Fayetteville,  a 
graduate  in  pharmacy  in  1838,  and  who  had  made  cheiuisto'a 
study  and  practice  for  over  forty  years,  and  toxicology  a  study 
to  a  greater  or  less  extent,  testified  to  receiving  the  glass  jar  and 
its  contents,  hermetically  sealed,  and,  upon  an  analysis  and  (he 
application  of  tests,  ascertained  the  existence  of  strychnia  in  the 
stomach.  He  detailed  his  mode  of  proceeding,  by  which  the 
result  was  arrived  at,  and  the  presence  of  the  poison  detected. 
No  controversy  seems  to  have  been  raised  as  to  his  testimony. 

Upon  being  recalled,  the  following  question,  reduced  to  writing, 
was  put  to  the  witness.  Dr.  Snipes: 

"  If  the  jury  find  the  symptoms  were  as  testified  to  by  Dr. 
Arnold  and  A.  M.  Wicker,  and  the  condition  of  the  body  after 
death,  as  described  by  Mrs.  Annie  McGilvary  and  Mr.  Evander 
McGilvary,"  (both  of  whom  had  given  evidence  on  the  point,i 
"and  if  the  jury  should  also  find  that  strychnia  was  found  in  the 
stomach  of  deceased  after  death,  as  testified  to  by  the  cherai^ 
Dr.  Hinsdale,  can  you  say  what  produced  the  death?" 

The  response  was,  "Igive  it  as  my  opinion,  that  strychoia  pro- 
diic»^d  death.  Nothing  would  resemble  it  very  much  except  trau- 
matic tetanus,  commonly  called  "lockjaw,"  caused  by  some 
wound.  If  it  was  lockjaw,  caused  by  a  wound,  the  jaw  would 
remain  rigid,  and  never  drop.  A  body  is  warm,  and  very  mufh 
relaxed,  immediately  after  death  from  strychnia,  afterward? 
becoming  rigid."  . 

This  inquiry,  and  the  answer,  were  objected  to  by  prisuoer'j? 
counsel,  but  admitted  by  the  Court,  and  exception  entered  thereto. 
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There  was  a  verdict  of  guilty,  and  from  the  judgment  of  death 
pronounced  by  the  Court,  the  prisoner  appealed. 

Attoimey-General,  for  the  State. 

Mr.  R.  P,  Biixton,  for  the  defendant. 

Smith,  C.  J.,  (after  stating  the  fncts).  Except  a  motion  in 
arrest  of  judgment,  not  pressed  in  this  Court,  and  in  our  opinion 
not  warranted  by  the  form  of  the  indictment,  which  pursues  an 
approved  precedent,  Arch.  Cr.  PJ.  186,  these  are  the  only  errors 
pointed  out  and  complained  of,  as  having  been  committed  on  the 
trial  of  the  prisoner,  and  these  only  are  we  required  to  consider 
in  his  application  for  a  new  trial. 

1st  Exception.  Dr.  Arnold  was  permitted  to  give  an  account 
of  the  illness  of  the  deceased  in  the  year  1873. 

No  ground  is  assigned,  upon  which  the  objection  to  the  com- 
petency of  the  evidence  rests,  but,  in  the  argument  here,  its 
remoteness  in  time,  and  tendency  to  mislead,  are  urged  against 
its  reception.  It  will  be  noticed,  that  the  matter  had  come  out 
in  a  conversation  with  the  prisoner,  in  which  he  described  the 
symptoms  of  the  fatal  attack,  as  similar  to  those  on  a  former  occa- 
sion, remarking  that  she  had  "just  exactly  such  a  spell,"  descril)- 
ing  it.  The  witness  to  whom  he  said  this,  saw  one  of  those 
spells,  and  Dr.  Arnold  was  also  called  in  and  treated  her  at  that 
time.  No  exception  was  taken  to  this  evidence  when  delivered 
by  the  witness,  Wicker,  but  was  taken  to  it  when  Dr.  Arnold 
testified  to  the  same  facts.  It  was  referred  to  by  the  prisoner,  as 
An  expressive  and  clear  way  of  making  known  to  one,  who  had 
been  present  at  the  former  attack,  the  physical  manifestations 
that  attended  her  death.     The  evidence  was  properly  received. 

2d  Ex.  The  second  exception  is  to  the  allowing  of  the  expres- 
sion of  his  opinion  by  Dr.  Arnold,  as  to  the  cause  of  this  attack. 

The  argument  here,  is  directed  against  the  competency  of  the 
witness,  as  an  expert,  not  ascertained  to  be  such,  to  give  a  pro- 
fessional opinion  in  the  case. 
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In  State  v.  Secreat,  80  N.  C,  450,  objection  was  made  to  the 
competency  of  a  witness  to  express  an  opinion,  of  whose  oppor- 
tunities, and  the  use  made  of  them,  for  acquiring  skill  and  expe- 
rience in  his  profession,  no  proof  was  shown  to  have  been  oflered 
and  acted  on  by  the  Court,  and  it  was  sustained.  The  nature  of 
the  objection  did  not  appear,  but  it  was  held  that  any  just  grounds 
could  be  assigned  in  this  Court,  when  none  had  been  assigned  in 
the  Court  below,  upon  the  authority  of  State  v.  Parish^  Bush., 
239. 

But  in  Flynt  v.  Bodenhamer,  80  N.  C,  205,  decided  at  the 
same  term,  in  answer  to  a  similar  objection,  the  Court  used  this 
language : 

"The  Court  must  decide  whether  the  witness  has  had  the  nee^ 
essary  ex[)erieuce  to  enable  him  to  testify  as  an  expert  Bat  the 
value  of  his  opinion,  when  admissible,  must  be  determined  by 
the  jury  alone,  and  it  dependi^  upon  the  opportunities  he  has  had 
for  acquiring  skill  and  knowledge,  and  the  use  he  has  made 
of  those  opportunities.  If  a  regular  and  continuous  practice  in 
his  profession  for  thirty  yeara,  does  not  entitle  the  witness  to  be 
regarded  as  an  expert,  or  experienced  physician^  it  is  difficnilt  to 
conceive  what  would  do  so."  Whether  a  witness,  offered  as  ao 
expert,  is  such,  is  an  enquiry  to  be  decided  by  the  Judge,  as  a 
fact,  and  like  many  other  preliminary  facts,  such  as  the  oyen,- 
tion  of  hope  or  fear  inducing  a  confession,  is  conclusively  deter- 
mined by  the  Judge,  ^ate  v.  Sanders^  84  N.  C,  828  ;  Siak  v. 
Efflery  85  N.  C,  585;  State  v.  Burgwyn,  87  N.  C,  572. 

3rd  Ex.  We  see  no  ground  of  exception  to  the  proof, 
that  the  year  previous  to  the  illness  of  the  deceased,  the  prisoner 
procured  strychnia,  for  the  alleged  purpose  of  killing  crows.  It 
is  in  confirmation  of  the  physician's  expressed  opinion,  that  its 
use  was  indicateti  in  the  effect  produced  upon  her  physical  cud- 
dition,  so  closely  resembling  those  developed  at  her  last  illneseL 

4th  Ex.  Dr.  Snipes,  being  recalled,  proceeded  to  explain  ia 
detail,  the  effects  upon  the  human  system,  which  this  poistinoos 
article,  taken  in  larger  or  smaller  quantities,  produces,  the  time 
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in  which  death  eusues,  and  its  resistant  force  against  decomposi- 
tion, and  was  then  asked  the  question,  and  allowed  to  give  the 
answer  already  recited,  over  the  prisoner's  objection. 

In  this,  also,  we  find  no  error.  Both  question  and  answer  rest 
upon  a  hypothetical  state  of  facts,  of  which  there  was  evidence, 
should  the  jury  so  find  the  facts  so  to  be.  This  mode  of  exami- 
nation is  warrantetl  by  the  ruling  in  State  v.  Bowman,  78  N.  C, 
509,  and  the  authorities  there  referred  to.  The  opinion  asked, 
was  not  a  positive  opinion,  founded  by  the  expert  upon  his  own 
observation  and  the  testimony  of  others,  which  would  be  an 
invasion  of  the  province  of  the  jury,  but  is  wholly  contingent 
upon  the  facts,  as  the  jury  may  ascertain  them.  In  this  form, 
and  to  aid  the  jury  in  their  deliberations,  such  scientific  informa- 
tion is  allowed  to  be  given. 

After  a  calm  review  of  the  case,  we  find  no  error  in  the  record, 
and  as  the  verdict  declares  that  the  unnatural  crime  of  wife  mur- 
der has  been  perpetrated  by  the  prisoner,  though  the  result  is 
arrived  at  upon  circumstantial  evidence,  the  law  must  be  vindi- 
cate<l,  and  the  prisoner  suffer  the  consequences  of  violating  it. 

This  will  be  certified,  to  the  end  that  the  Court  may  proceed 
to  judgment  upon  the  verdict,  and  it  is  so  ordered. 

No  error.  Affirmed. 


STATE  V.  J.  R.  POWELL. 

Burglary — Special  Venire — Evidence — Abuse  of  privilege, 

1.  A  juror  sammoned  on  a  special  vetdrt  is  qualiffed  to  serve,  if  be  be  a  free* 

bolder. 

2.  If  a  juror  eurnmoned  on  a  special  i>enire  fails  to  answer,  but  bis  name  is  put  in 

the  bat  and  drawn  tberefroiu,  and  bein^  again  called,  be  fails  to  answer  a  seo- 
end  time,  tbis  does  not  entitle  tbe  defendant  to  an  additional  cballenge. 

S,  Wbat  is  evidence,  and  wbctber  tbere  is  any  evidence,  are  questions  of  law  for 
the  Court ;  wbat  weigbt  tbe  evidence  is  entitled  to,  is  a  question  of  fact  for 
the  jur}-. 
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4.  If  the  evidence,  considered  a£  a  whole,  will  not,  in  any  just  and  reasonable  view 
of  it,  warrant  the  verdict,  then  there  is  no  evidence  suflBcient  to  be  left  to  the 
jury,  and  the  Court  should  so  declare. 

6.  If  the  evidence  only  raises  a  conjecture  or  suspicion  of  a  fact,  such  fact  sboald 
not  be  left  to  the  jury. 

6.  Counsel  have  a  right  to  argue  the  law  as  well  the  facts  to  the  jury,  and  in  do- 

ing: RO,  they  may  read  adjudged  cases,  but  the  facts  contained  in  such  caM» 
cannot  be  commented  on  as  the  facts  of  the  case  on  trial. 

7.  An  exception  that  counsel  abused  his  privilege  in  his  address  to  the  juiy,  wiU 

not  be  noticed  in  this  Court,  when  not  made  in  apt  time. 

(Cobb  V.  Fogleman,  1  Ired.,  440 ;  State  v.  White,  89  N.  C,  462  ;  State  v.  Jonei.  90 X. 
C,  702;  State  v.  Atkinson,  93  N.  C,  519  ;  State  v.  Suggs,  89  N.  C,  527;  StaU^. 
Bryan,  Ibid,  531 ;  StaU  v.  Carland,90  N.  C,  668 ;  Horah  v.  Knox,  87  N.  C,  iS, 
cited  and  approved  ;  State  v.  Seely,  74  N.  C,  425 ;  St4iie  v.  Mofsey,  86  N.  C,  658, 
and  State  v.  Mitchell,  89  N.  C,  521,  cited  and  commented  on). 

Indictment  for  burglary,  tried  before  Philips,  Judge,  and  a 
jury,  at  November  Term,  1885,  of  the  Superior  Court  of  Edge- 
combe count  V. 

On  calling  the  8[)ecial  venire^  one  Henry  Weeks,  who  bad 
been  summoned,  failed  to  answer.  His  name  was,  by  wnsent, 
put  into  the  hat  with  the  names  of  the  jurors  who  had  an- 
swered, from  which  the  jury  was  to  l)e  drawn.  Before  the 
jury  was  completed,  the  name  of  this  juror  was  drawn,  and  upon 
being  called  ajiain,  failed  to  answer.  Whereupon  the  prisoner 
claimed  that  this  entitled  him  to  an  additional  challenge.  The 
Court  ruled  against  th«*  pri.^oner  on  this  point,  and  he  excepted. 

After  the  prisoner  had  exhausted  twenty-three  peremptory  chal- 
lenges, a  jur«ir  was  drawn  and  tendered  prisoner,  who  claimed 
the  right  to  challenge  him  peremptorily,  because  Weeks,  the 
defaulting  juror,  had  not  l)een  presented  for  his  acceptance* 
This  was  denied  by  the  Court,  and  prisoner  excepted. 

One  Howard  being  drawn,  was  challenged  by  the  prisoner  for 
cause;  and  on  examination,  testified  that  he  was  a  free-holder, 
and  had  paid  his  taxes  for  the  year  1883,  but  had  not  paid  them 
for  1884.  The  Court  held  that  this  juror  was  competent  to 
serve,  and  prisoner  excepted. 

The  prisoner's  counsel,  in  his  argument  to  the  jury,  insisted 
that  taking  the  evidence  of  the  State  as  true,  there  was  no  evi- 
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dence  to  go  to  the  jury  of  the  felonious  intent  charged  in  the 
bill  of  indictment,  and  requested  th*'  Court  so  to  charge,  and 
excepted  to  the  refusal  of  the  Court  to  give  this  charge,  and  to 
the  charge  as  given  on  this  point. 

In  reply  to  the  argument  of  counsel  for  the  prisoner  on  this 
point,  the  counsel  for  the  State  argued  the  sufficiency  of  the  evidence 
for  this  purpose,  and  by  way  of  illustration,  read  and  commented 
on  the  ease  of  State  v.  Mitchell.  This  was  excepted  to  by  pris- 
oner's counsel  after  the  reading  of  the  case  was  concluded. 

The  other  facts  ne<ressary  to  an  understanding  of  the  decision, 
are  sufficiently  stated  in  the  opinion  of  the  Court, 

There  was  a  verdict  of  guilty,  and  judgment  pronounced  in 
pursuant^  thereof,  from  which  prisoner  appealed. 

Attorney- General  J  for  the  State. 
No  counsel  for  [)risoner. 

Merkimon,  J.  The  first,  second  and  third  exceptions,  in 
respect  to  the  challenge  of  jurors,  are  manifestly  untenable. 
State  V.  Garland,  90  N.  C,  668. 

The  principle  question  presented  by  the  record  is,  did  the  dec- 
larations of  the  prisoner,  the  circumstances,  and  all  the  facts  in 
evidence  on  the  trial,  in  their  direct  tendency,  their  natural  rela- 
tions to,  and  bearings  upon  each  other,  and  the  just  inference  to 
be  drawn  from  them,  c^onstitute  evidence  to  go  to  the  jury,  of 
the  alleged  intent  of  the  prisoner  to  ravish  the  prosecutrix. 

If  there  was  such  evidence,  it  was  the  provinct*  of  the  jury 
to  determine  its  weight  and  sufficiency  to  warrant  them  in  ren- 
dering a  verdict  of  guilty.  But  if  the  evidence,  so  considered  as 
a  whole,  could  not,  in  any  just  and  reasonable  view  of  it,  war- 
rant such  a  verdict,  then  there  was  not  legal  evidence  to  go  to 
the  jury  at  all  for  the  purpose  mentioned,  and  tl^e  Court  ought 
to  have  so  decided.  Because,  what  is  evidence^  and  whether  there 
be  any,  are  questions  of  law  to  be  decided  by  the  Court,  and 
there  can  be  no  conviction  without  legal  evidence  to  support  the 
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charge  in  the  indictment.  Legal  evidence  is  not  such  as  merely 
raises  sus[)icion,  and  leaves  the  matter  in  question  to  conjecture- 
as  said  above,  it  is  such  as  in  some  just  and  reasonable  view  uf 
it — taking  all  the  facts,  whether  they  be  many  or  few,  sfi  will 
warrant  a  verdict  of  guilty.  Cobb  v.  Foglenian^  1  Ired.,  440; 
State  v.  White,  89  N.  C,  462,  and  cases  there  cited;  Safe 
V.  James,  90  N.  C,  702;  1  Greenleaf  on  Ev.,  §49;  ^aie  v. 
Atkinson,  93  N.  C,  519. 

This  being  the  well  settled  rule  of  law  applicable  here,  we 
cannot  doubt  that  there  was  evidence  to  go  to  the  jury,  to  prove 
the  intent  of  the  prisoner  to  ravish  the  prosecutrix  a<  charged. 
That  she,  her  infant,  and  an  old  colored  servant  woman  made 
up  her  family;  that  the  prisoner  went  into  her  house  at  the  dead 
of  night,  when  people  were  generally  asleep,  and  so  far  as 
♦appears,  without  any  lawful  purpose,  and  at  the  back  door, 
demanded  admittance,  and  when  questioned  as  to  hi^  identity, 
falsely  gave  the  name  of  a  white  citizen  of  the  neigh borhoo<l; 
that  he  went  from  that  to  another  door,  pushed  at  it,  demanding 
admittance,  threatening  to  force  it  open  if  not  admitted;  thar  be 
did  violently  force  it  open,  was  evidence,  very  strong  evidence, 
that  he  was  a  desperate,  (levi^ish  and  dangerous  man,  capable  of 
perpetrating  the  most  heinous  crimes.  If  these  facts  existed, 
they  were  leading  and  striking,  and  of  themselves  pointed  to 
some  criminal  intent.  Meii  do  not,  certainly  in  civilised  life, 
prosecute  their  (Mvil  purposes,  whatever  they  may  be,  under  such 
circumstances,  in  such  a  way,  and  at  such  an  hour.  But  uni- 
form obvservation,  in  and  out  of  criminal  tribunals,  serves  to 
show,  that  desperate  men  do  thus  frequently  prasecuie  their  crim- 
inal purposes  of  the  most  serious  nature. 

There  was  then,  evidence  of  a  criminal  purpose.  What  ww 
it?  There  was  no  particular  fact  lending  in  show  that  he  broke 
into  the  house  to  steal  anything,  or  that  he  did  so.  Indeed,  he 
declared  the  contrary.  Nor  was  there  any  evidence  that  any 
one  there  sustained  any  relationship  to  him,  or  owed  him  any 
debt  or  obligation  of  any  kind;  nor  was  there  the  slightest  evi- 
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dence  that  he  had  a  grudge  at,  or  quarrel  with  any  one  there, 
and  henoe  his  purpose  might  be  revenije.  The  prisoner  broke 
open  the  door,  and  entered  exclaiming:  ** There  is  a  wonian  in 
here;  where  is  she;  after  I  get  her,  I  have  got  no  use  f«»r  the 
house,  nor  anything  in  it."  So  far  as  appears,  he  had  no  right, 
or  pretence  of  right,  to  see,  have,  or  have  anything  to  do,  with  any 
woman  tliere.  It  seems  the  fart  was  just  the  contrary,  as  both 
the  women  fled  the  house  to  escape  from  him.  On  the  trial,  the 
the  prisoner  offered  no  explauation  of  this  important  declara- 
tion; he  left  it  unexplained — to  speak  for  itself,  in  the  light  of 
the  surrounding  facts.  He  wanted  a  woman  there!  Wfiat  did 
such  a  man,  at  such  a  place,  at  such  an  hour,  in  the  absence  of 
claim  or  right,  or  lawful  purpose  of  any  kind,  want  with  a 
teoman  there?  Is  it  not  a  mnst  reasonable  and  just  inference, 
in  the  absence  of  all  explanation,  that  he  wanted  her  for  the  pur- 
pose of  sexual  intercourse,  and  that  he  intended  to  have  it  by 
force?  His  alarming  and  violent  persistency,  indicated  such  a 
purpose.  Asking  for  the  wcmian,  he  at  once  ordered  the  infirm 
old  man,  who,  it  seems,  without  his  knowledge,  had  gone  there 
to  aid  the  prosecutrix,  to  leave  the  house.  Wherefore?  Most 
probably  that  he  might  the  more  easily  and  privately  accom- 
plish his  criminal  purpose  with  the  woman. 

There  was,  then,  evidence  of  the  intent  to  ravish  the  woman. 
But  which  woman?  In  the  absence  of  explanation,  it  is  reason- 
able to  infer,  that  he  wanted  the  woman  most  likely — best  suited — 
to  gratify  his  lustful  desires — the  younger  and  possibly  the  more 
desirable  woman  in  every  respect.  It  is  not  probable,  but  on  the 
contrary,  very  improbable,  that  he  would  have  the  purpose  to 
ravish  an  old  colored  woman,  when  he  could,  just  as  easily,  and 
with  no  greater  hazard,  force  a  much  younger  and  a  white  woman. 
It  is  seldom  that  the  most  debased  criminals  ravish  old  women, 
and  yet  more  seldom,  when  they  can  just  as  easily  ravish  young 
ones. 

When  the  prisoner  said,  seeing  the  infirm  old  man  unexpect- 
edly, "There  is  a  woman  here;  where  is  she?"  the  reasonable 
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implication  was,  that  he  asked  for  the  principal  one — the  younger 
one — the  mistress — the  one  who  was  most  certainly  there  in  lier 
own  house.  If  he  had  wanted  the  old  woman — the  servant— be 
would  probably  have  designated  her  as  such;  he  would  have 
shown  some  hesitatinu  to  disturb  the  mistress.  But  he  showed 
no  hesitation — no  deference  to  any  one ;  his  manner  and  his  eouree 
of  conduct  were  desperate,  vi(»lent,  and  right  on  towards  the 
woman  whom  he  sought.  As  we  have  said,  every  reasonable 
inference  excluded  the  probability  that  he  had  any  other  pur|K)6e, 
than  to  gratify  his  lustful  desire  by  force. 

There  are  four  counts  in  the  indictment  for  burglary — one 
charging  an  intent  ti»  steal  the  goods  of  the  prosecutrix;  one  the 
goods  of  the  servant  woman ;  one  to  ravish  the  pn»«ecntrix,  and 
one  to  ravish  the  servant  woman.  The  jury  rendered  a  verdict 
of  guilty  on  the  third  count.  We  do^iot  doubt  that  the  evidence 
was  such  as  might  nasonably  warrant  such  a  verdict.  It  was 
not  unreasonable.  The  evidence  was  much  stronger  than  in  the 
case  of  State  v.  Neely,  74  N.  C,  425,  or  that  in  Stai^  v.  J/aaswy, 
86  N.  N.,  658,  and  quite  as  strong  as  that  in  SUsie  v.  MiiMl 
85iN.  C,  521. 

The  objection  to  the  comments  of  the  State's  counsel  in  the 
argument  to  the  jury,  came  too  late.  Besides,  they  were  not  in 
themselves  unreiisonable,  and  it  was  the  provence  of  the  presid- 
ing Judge  ti»  interfere,  if  he  saw  that  injustice  was  likely  to  be 
done  the  prisoner.  State  v.  SvLggSy  89  N.  C,  627;  Siait  ^. 
Bryan^  Ibid.,  531. 

If  there  was  ground  of  objection  to  the  reading  of  the  case  of 
State  V.  Mitchell^  supra,  and  the  comments  of  counsel  on  the 
same,  it  ought  to  have  been  interposed  before  it  was  read,  or 
while  counsel  was  reading  it.  It  does  not  ap|>ear  that  it  was 
read  with  a  view  to  have  the  jury  apply  the  facts  of  that  case  to 
thi<,  or  that  it  had  any  improper  weight  or  application.  The 
counsel  had  the  right  to  apply  the  principle  of  that  case  to  this, 
in  his  argument.  It  was  the  duty  of  the  Court,  to  prevent  any 
improper  application  of  it,  and   we  do  not  doubt  that  hedi<i 
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Indeed,  in  the  charge  to  the  jury,  he  recited  the  evidence,  and 
expressly  cautioned  thera  that  they  were  not  to  take  evidence 
from  the  counsel,  nor  from  the  Court,  but  from  the  witnesses 
themselves.  The  subject  of  the  right  of  counsel  to  cite  and 
comment  on  reported  cases,  is  discussed  in  Horah  v.  KnoXy  87 
N.  C,  483;  and  the  decision  in  that  case,  harmonizes  with  what 
we  have  here  said. 

We  have  given  the  case  the  earnest  and  cautious  consideration 
its  gravity  merits,  and  we  have  found  no  error  in  the  record. 

Let  this  opinion  l)e  certified  to  the  Superior  Court,  to  the  end 
that  further  action  may  be  taken  there  according  to  law.  It  is 
80  ordered. 

No  error.  Affirmed. 


STATE  V.  OSCAR  PICKETT. 

Where  a  defendant,  convicted  of  larceny,  escaped  pending  the  appeal,  the  appeal 
will  not  be  diemissed,  but  will  be  continued,  to  be  called  up  for  argument 
either  by  the  prisoner  or  the  State,  when  he  shall  be  re-taken 

{State  V.  McMUlarif  at  this  Term,  cited  and  approved.) 

Motion  by  the  Attorney  General  to  dismiss  the  appeal,  heard 
at  Febrnary  Term,  1886,  of  the  Supreme  Court. 

The  defendant  was  convicted  at  January  Term,  1884,  of  the 
Superior  Court  of  Robeson  county,  before  MaoRae,  Judge,  of 
the  crime  of  larceny,  and  pending  his  appeal,  escaped  from 
custody. 

The  appeal  was  continued  from  Term  to  Term  in  this  Court, 
until  the  February  Term,  1886,  when  the  State  moved  to  dis- 
miss it. 

Attorney  General,  for  the  State. 

Mr,  John  D.  Shaw,  for  the  defendant. 
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Merrimox,  J.  For  the  purpose  of  the  motion  to  dismiss  tbis 
appeal,  thi.s  case  is  in  all  material  res|>ects  like  that  of  Slaiiv. 
McMillan,  decided  at  this  Term,  except  that  the  appellant  here 
was  convicted  of  the  crime  of  larceny.  We  think  that  what  we 
said  in  that  case,  applies  to,  and  embraces  one  like  this.  The 
motion  to  dismiss  the  appeal  must  therefore  be  denied. 

Motion  deoied. 


STATE  V.  BROCKSVILLE. 
See  syllabuB  to  the  precediag  case. 

Motion  by  the  Attorney  General  to  dismiss  the  appeal  under 
the  same  circumstances  as  the  forgoing  case. 

The  defendant  was  convicted  of  murder,  before  Shepherd,  Mgt, 
at  Fall  Term,  1884,  of  the  Superior  Court  of  Richmood  couoty, 
and  escaped  pending  the  appeal. 

Attorney  General,  for  the  State. 
Mr.  W,  Hi  Neat,  for  the  defendant. 

Merrimon,  J.  This  case  is  in  all  resjjects  like  that  of  Stafc 
V.  McMillan^  decided  at  this  term,  and  must  be  gi)verned  hyit 
The  motion  to  dismiss  the  appeal  must  l)e  denied. 

Motion  denietl. 
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STATE  V.  ALBERT  STARNES. 

Jurors — Evidence — Judges   Charge —  Witness — Alibi — Assign- 
ment of  Error. 

1.  It  is  DO  cause  of  challenge  to  a  Juror  summoned  on  a  special  vmtrtf,  that  he 

has  served  as  a  Juror  within  two  years,  and  that  he  has  a  suit  pending  and  at 
issue  in  the  Court. 

2.  Where,  in  an  indictment  for  rape,  the  prisoner  proved  that  the  prosecutrix  had 

accused  two  other  persons  of  the  offence,  and  then  proposed  to  show  that  he 
had  caused  subpoentu  to  be  issued  for  these  persons,  but  that  the  Sheriff  had 
returned  on  the  process  that  the  parties  were  not  to  be  found  ;  It  wu  held, 
that  such  evidence  was  incompetent. 

8.  A  question  is  improper  and  should  not  be  allowed  to  be  asked,  which  calls  for 
matter  of  opinion  and  argument,  rather  than  of  fact. 

4.  So,  where  a  witness  was  impeached,  and  the  impeaching  witness  testified  that 

the  impeached  witness  had  been  accused  of  larceny,  and  had  run  away,  it  is 
incompetent  to  ask  whether  it  was  not  impossible  for  one  in  the  station  in 
life  of  the  impeached  witness,  to  give  bail,  with  a  view  of  showing  that  the 
witness  ran  away  only  to  escape  imprisonment. 

5.  Where  the  Judge's  charge  fully  responds  to  all  the  prayers  for  instruction,  so 

far  as  warranted  by  the  evidence,  it  is  free  from  error. 

6.  It  is  not  error  for  the  Court  to  charge  the  Jury,  that  an  alibi  is  a  good  defense, 

if  proved  to  the  satisfaction  of  the  Jury,  and  such  a  charge  does  not  convey 
an  intimation  that  the  burden  of  proving  it  rests  upon  the  prisoner. 

7.  Exceptions  will  not  be  heard  in  this  Court,  as  to  the  manner  in  which  the  case 

on  appeal  was  made  up. 

8.  The  Supreme  Court  has  no  Jurisdiction  to  grant  new  trials  in  criminal  cases  for 

newly  discovered  evidence. 

{8taU  V.  Carland,  90  N.  C,  668 ;  StaU  v.  Jayrua,  78  N.  C,  504 ;  Stale  v.  Beitz,  83 
N.  C,  634 ;  State  v.  Bster,  8  Jones,  19 ;  State  v.  Gooch,  at  this  Term ;  BlecUoe  v. 
mton,  69  N.  C,  81 ;  Henry  v.  Smith,  78  N.  C,  27;  StaU  v.  Jonee,  69  N.  C,  16, 
cited  and  approved). 

* 

Indictment  for  rape,  tried  before  Phillips,  Judge,  and  a  jury, 
at  Spring  Terra,  1885,  of  the  Superior  Court  of  Union  county. 

The  defendant  was  convicted,  and  from  the  judgment  of 
death  pronounced,  ap|>ealed. 

Attorney- Oeieralf  for  the  State. 

Messrs.  J.  T.  Strayhom  and  D.  A.  Covington^  for  the  defendant. 
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Smith,  C.  J.  The  prisoner  is  charged  with  having  committed 
a  feloneous  assault  and  rape,  upon  the  l>ody  of  Rosa  Ann  Hyatt, 
in  an  indictment  which  the  record,  after  setting  out  the  Dames 
of  the  grand  jurors  and  the  appointment  of  their  foreman,  sajs, 
was  by  them  "  returned  into  open  Court,  by  the  hands  of  J.  M, 
Terrell,  foreman,"  on  Tuesday  of  the  first  week  of  Spring  Term, 
of  Union  Superior  Court,  with  endorsed  thereon  over  the  fore- 
man's signature,  "  a  true  bill."  Upon  its  being  made  to  appear 
to  the  Court  that  the  prisoner  was  without  counsel  and  unable  to 
employ  any,  the  Court  assigned,  as  such,  four  members  of  the 
bar,  to  conduct  his  defense,  one  of  whom,  on  aconunt  of  illness, 
was  afterwards  excused  from  serving. 

Upon  arraignment,  he  entered  his  plea  of  not  guilty,  and  a 
day  was  fixed  for  his  trial,  and  an  order  made  for  the  issae  rf 
a  special  venire,  returnable  at  that  time.  The  trial  after  it  b^n, 
continued  for  several  days,  and  terminated  in  a  verdic^t  declaring 
the  prisoner  "guilty  of  the  felony  and  rape  wherewith  he  is 
charged."  The  prisoner's  counsel  moved  for  a  new  trial,  and  in 
its  support  assigns  the  following  alleged  errors : 

I.  In  the  admission  of  incompetent  evidence; 

II.  In  rejecting  competent  evidence  offered  for  the  defendant; 

III.  In  declining  to  give  instructions  asked  for  him ; 

IV.  In  instructions  given  ; 

V.  In  other  irregularities  occurring  during  the  progress  of 
the  trial. 

The  meaning  of  these  vague  and  general  terms,  must  be  si night 
in  the  specific  exceptions  contained  in  the  record  of  the  proceed- 
ings at  the  trial  before  the  jury.  The  motion  for  a  renirt  dt 
novo  was  denied,  and  sentence  of  death  having  been  pronounced, 
the  prisoner  appealed  to  this  Court,  and  was  allowed  to  <io  ;%\ 
without  giving  security  for  costs,  as  authorized  under  The  Code, 
§§1234  and  1235. 

In  getting  a  jury,  five  were  taken  from  the  original  panel, 
and  the  others  from  those  summoned  upon  the  special  Msune. 
Of  the  latter,  two  were  challenged  by  the  prisoner,  and  otose  as- 
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signed,  in  that  they  had  within  two  years  preceding,  served  as 
jurors  in  the  Court,  and  had  suits  then  pending  and  at  issue. 
The  challenges  were  overrule^!,  and  to  this  ruling  the  prisoner 
excepted. 

1.  We  deem  it  needful  only  to  say,  that  a  similar  objection  to 
such  jurors  was  raised  in  State  v.  Carlandy  90  N.  C,  668,  and 
decided  to  l)e  untenable. 

2.  The  prosecutrix  was  examined  at  great  length  as  to  the  trans- 
action, and  her  means  of  identifying  the  accused  as  the  author  of 
the  outrage,  which  was  perpetrated  at  her  house  during  the  night 
of  November  28th,  1884.  Her  testimony  was  explicit  as  to  the 
commission  of  the  crime  and  its  attending  circumstances,  in  many 
of  which  there  was  corroborating  evidence  from  others,  and  the 
cross-examination  was  mainly  directed  to  the  question  of  her 
ability  to  recognize  and  identify  the  person  of  the  accused. 

The  prisoner,  examined  in  his  own  behalf,  testified  that  hedid 
not  commit  the  act  of  violence  with  which  he  is  charged  ;  was 
not  at  the  house  of  the  prosecutrix  when  it  is  said  to  have  oc- 
curred ;  and  was  at  another  place;  in  which  he  was  sustained  by 
other  witnesses  produced. 

It  was  in  proof,  that  the  prosecutrix  had,  on  a  previous  occa- 
sion, sued  out  a  warrant  against  two  other  persons.  Bob  Belk 
and  Jim  Belk,  for  the  same  oifense,  and  the  prisoner  now  pro- 
posed to  show,  that  h»'  bad  caused  a  subpoena  to  issue  for  them 
as  witnesses,  to  which  the  sheriflF  had  made  return,  that  they 
were  not  to  be  found.  This  evidence,  on  objection  from  the  solici- 
tor, was  ruled  out,  and  to  this  the  prisoner  makes  his  second  ex- 
ception. 

The  proposition  is  to  receive  in  evidence  the  prisoner's  own  act, 
or  that  of  his  counsel,  in  an  unsuccessful  effort  to  procure  the 
attendance  of  certain  witnesses  in  his  own  behalf,  from  whom 
favorable  testimony  was  ex|)ected.  How  does  this  fact  tend  to 
disprove  the  charge,  or  to  discredit  the  witness?  It  may  be,  that 
their  testimony,  if  obtained,  wou4d  be  of  service  to  the  prisoner,  but 
we  cannot  assume  what  they  would  swear,  and  the  mere  fact  that 
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they  are  not  present,  because  they  could  not  be  summoaed, 
authorizes  no  inference  for  the  jury  to  make,  as  to  what  they 
would  testify.  We  are  unable  to  see  the  relevancy  of  the  pro- 
posed evidence,  and  as  impertinent  to  any  issue,  it  was  properly 
rejected. 

III.  The  third  exception  is  also  to  the  rejection  of  evidence, 
and  grows  out  of  these  facts; 

A  witness  for  the  State  testified,  that  the  character  of  one  Lila 
McMillan,  who  was  examined  for  the  prisoner  to  prove  an  cdibiy 
was  bad ;  and  on  his  cross-examination,  that  he  had  heard  some 
things  about  her  honesty ;  that  she  had  been  charged  with  lar- 
ceny— had  given  bail  and  "  went  to  South  Carolina;  that  on  her 
return,  she  had  not  been  prosecuted,  so  far  as  he  knew."  There- 
upon the  prisoner's  cotmsel  proposed  to  ask  this  further  ques- 
tion :  ''Is  it  not  difficult  for  an  insolvent  colored  person  to  give 
bond  when  chained  with  larceny?"  The  question,  on  objection, 
was  not  allowed  to  be  put  to  the  witness. 

Phis  exception  must  be  summarily  disposed  of.  The  inquiry, 
as  we  understand  its  object,  is  to  explain  the  act  of  the  impeached 
witness  in  leaving  the  State,  and  avoiding  an  arrest  and  impris- 
onment, and  her  voluntary  return,  as  indicating  her  conscioas 
innocence. 

The  question  was  rightfully  excluded,  for  the  reasons  aligned 
by  the  Solicitor.  It  was  immaterial  and  irrelevant — a  matter  of 
opinion  and  argument,  rather  than  of  fact — and  all  the  material 
facts  for  the  inference  were  already  before  the  jury. 

The  instructions  asked  for  the  prisoner,  are  drawn  out  at  con- 
siderable length,  and  as  those  given  are  not  responsive  seriaJ&niy 
as  a  whole,  it  becomes  necessary,  in  passing  upon  the  exceptions 
relating  to  them,  to  set  out  both  in  full.  Those  asked  are  as  fol- 
lows: 

I.  It  devolves  upon  the  State,  before  the  defendant  can  be 
convicted,  to  prove  beyond  any  reasonable  doubt,  that  the  crime 
charged  in  the  indictment  has  been  committed. 
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II.  It  devolves  upon  the  State  also,  to  prove  beyond  a  rea- 
sonable doubt,  that  the  prisoner  is  the  guilty  perpetrator  of  the 
deed. 

III.  The  State  relies  upon  circumstances,  and  before  the 
prisoner  can  be  convicted  upon  evidence  of  this  kind,  the  cir- 
cumstances must  all  concur,  in  showing  that  the  prisoner  commit- 
ted the  crime,  and  exclude  every  reasonable  hypothesis  of  his 
innocence. 

IV.  It  is  a  rule  of  law  to  be  acted  on  by  the  jury,  that  no 
conviction  can  be  had  upon  circumstantial  evidence,  unless  they 
are  as  thoroughly  satisfied  of  his  guilt,  as  if  a  reputable  per«on 
of  good  character,  and  an  eye  witness,  had  sworn  to  the  fact. 

V.  If  the  jury  believe  that  the  prosecutrix  had  an  opportunity 
to  disclose  and  make  known  the  outrage  alleged  to  have  been 
committed  on  her  person,  the  fact  that  she  did  not  make  such  dis- 
closure, and  of  the  name  of  the  party,  until  a  considerable  time 
thereafter,  raises  a  strong  presumption  against  the  truth  of  her 
statements. 

VI.  In  passing  upon  the  question  of  guilt,  the  jury  should 
consider  the  fact,  that  rape  is  a  crime  easy  to  be  alleged,  and  hard- 
est of  all  others  to  be  disproved  by  one  charged,  though  he  be 
innocent. 

VII.  In  all  criminal  prosecution,  the  defendant  is  entitled  to 
a  verdict,  if  there  remain  in  the  minds  of  the  jury,  a  reasonable 
doabt  of  the  prisoner's  guilt;  and  while  this  is  true  in  all  trials 
for  crime,  it  is  much  more  so  in  cases  of  capital  felony,  where 
stronger  and  more  cogent  proof  is  required,  than  would  be  in 
simple  misdemeanors. 

VIII.  Every  person  accused  of  crime,  is  presumed  to  beini>o- 
cent,  and  while  the  evidence  may  not  make  the  same  impression 
on  the  mind  of  every  juror,  it  is  yet  probable  that  consultation 
will  lead  all  to  the  same  conclusion;  if  not,  that  the  whole  jury 
upon  the  fair  and  honest  doubt  of  part  of  them,  will  adopt  a 
conclusion  favorable  to  the  prisoner,  since  in  case  of  doubt,  the 
law  leans  to  the  presumption  of  innocence. 

62 
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'  Upon  the  prisoner's  request  through  his  counsel,  the  Court,  in 
place  of  the  foregoing,  submitted  the  following  instruction  in 
writing  to  the  jury : 

After  explaining  the  nature  of  the  crime  imputed  to  the  pris- 
oner, and  what  is  necessary  to  be  proved  to  sustain  the  char^, 
the  Judge  proceeds: 

"An  eminent  legal  writer,  many  years  ago,  said:  'It  is  true, 
rape  is  a  most  detestable  crime,  and  therefore  ought  severely  and 
impartially  to  be  punished  with  death,  but  it  must  be  remem- 
bered, that  it  is  an  accusation  easy  to  be  made,  hard  to  be  proved, 
but  harder  to  be  disproved  by  the  party  accused,  though  inno- 
cent.' 

**  Was  a  rape  committed?  If  you  are  not  fully  satisfied  that 
a  rape  was  committed,  then  the  State  fails,  and  a  veniict  of  ac- 
<yiittal  will  be  entered.  If  the  evidence  should  satisfy  you  be- 
yond a  reasonable  doubt,  that  a  rape  was  committed  upon  the 
j)erson  of  Rosa  Ann  Hyatt,  your  next  inquiry  will  be,  did  the 
prisoner  do  it?  Every  person  is  presumed  to  be  inDoceDt  oniil 
the  contrary  is  proved,  and  if  there  be  reasonable  doubt  of  the 
prisoner's  gtiilt,  the  jury  must  give  him  the  benefit  of  it.  If  the 
jury,  from  the  evidence,  believe  that  the  prosecutrix  did  not  dis- 
close the  fact  that  she  was  ravished,  until  some  time  afterwards, 
then  the  Court  charges  you,  that  the  inference  against  the  troth 
of  the  charge,  arising  from  her  long  silence,  is  not  an  infereooe 
amounting  to  a  rule  of  law,  but  is  a  matter  of  fact  to  lie  paseed 
on  by  the  jury.  Consider  the  testimony  on  this  point.  The  orn- 
ery on  the  night  —the  noise — the  statement  to  Moser  that  some 
one  was  tryinii:  to  kill  her — that  she  told  the  men  folks  thatwa^ 
that  night — that  she  told  Moser  the  next  morning  that  she  had 
'  been  outraged — the  length  of  time  before  the  warrant  was  taken 
out — the  reason  why  it  was  not  taken  out  earlier — the  conditioo 
of  the  woman — and  all  the  evidenoe  brought  ogt  on  the  trial,  in 
passing  upon  the  truth  of  the  charge. 

"  The  evidence  is  mainly  circumstantial.  The  propoeition  tfait 
before  a  conviction  could  be  had  on  circumstantial  evidenoe,  the 
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jury  must  be  as  well  satisfied  of  the  guilt  of  the  accused,  as  if 
one  credible  eye-witness  had  sworn  to  the  fact,  was  not  a  iide  of 
laWy  but  au  illustration,  and  all  intended  by  it  is,  that  the  jury 
must  be  satisfied  beyond  a  reasonable  doubt.  The  rule  is,  that 
the  circumstances  must  be  such  as  to  produce  a  moral  certainty  of 
guilt,  and  exclude  any  other  reasonable  hypothesis.  But  the 
Court  cannot  charge  you,  as  requested,  that  the  evidence  in  the 
casi*  is  wholly  circumstantial.  There  is  direct  testimony,  if 
believed,  from  the  prosecutrix,  who  swears,  that  when  he,  the 
prisoner,  'got  three  or  four  steps  from  the  door,  he  turned  and 
answered  me,  and  said  if  I  told,  he  would  kill  me.  By  his  favor 
in  the  moonshine,  and  his  voice,  I  knew  it  was  AU)ert  Starnes.' 
This  is  evidence  tending  to  show  recognition,  for  you  to  pass  on 
and  consider,  with  all  the  other  evidence  in  the  case.  You  pass 
on  the  weight  of  the  evidence  and  the  credibility  of  the  wit- 
nesses. You  hear  their  testimony — you  see  their  manner  on  the 
stand — their  bearing  when  they  make  their  statements  under  oath ; 
and  you,  as  triers  of  fact,  are  to  say  how  much  and  what  you 
believe.  To  justify  a  jury  in  convicting,  there  should  not  be 
a  rational  doubt  of  guilt. 

"In  defence  against  the  charge,  the  prisoner  sets  up  an  alibi, 
that  is,  that  he  was  not  at  the  place  at  the  time  the  allt'ged  crime 
is  said  to  have  been  committed,  and  so  he  could  not  have  com- 
mitted it.  You  will  consider  the  evidence  of  Nathaniel  Gay, 
bearing  upon  the  point,  of  Lila  McMillan,  and  of  the  prisoner 
himself.  In  passing  upon  prisoner's  testimony,  and  determining 
wbatK^redit  shouhl  be  given  to  it,  it  is  projxir  to  consider  his 
interest  in  the  result.  Au  alibi  is  a  good  defence,  if  proved  to 
the  satisfaction  of  the  jury.  Whether  it  is  so  [)roved,  is  a  fact 
for  the  jury.  It  is  the  duty  of  the  jury  to  weigh  the  whole  evi- 
dencH,  and  if  there  be  a  reasonable  doubt  as  to  the  prisoner's 
guilt,  to  acquit  him.  If  upon  the  whole  testimony,  you  have  no 
reasonable  doubt  of  his  guilt,  you  will  find  him  guilty  as  charged 
ID  the  indictment." 
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It  will  thus  be  seen,  that  the  charge  fully  responds  to  evefj 
just  demand  contained  in  the  series  of  requested  instructions,  and 
is  as  favorable  to  him  as  the  evidence  in  its  different  aspects  will 
admit.  No  specific  portions  of  the  charge  are  pointed  oat  as 
falling  short  of  the  demands  of  the  prisoner's  couosel,  and  ire 
observe  none  ourselves  which  are  obnoxious  to  legal  objection  f>& 
the  part  of  the  prisoner. 

In  the  argument  here,  objection  is  made  to  the  language  used 
in  the  charge,  *'  An  alibi  is  a  good  defence,  if  proved  to  the  satis- 
faction of  the  jury,"  as  conveying  an  intimation  that  the  burden 
of  proving  it  rested  upon  the  prisoner,  in  opposition  to  what 
is  said  in  State  v  Jaynea,  78  N.  C,  504. 

We  do  not  understand  the  Court  to  intimate  that  the  failure  of 
an  effort  to  prove  an  alibi,  was  to  be  taken  as  affirmative  evideuce, 
tending  to  show  guilt,  or  to  relieve  the  State  at  all  of  its  datj 
to  fully  prove  the  prisoner's  guilt.  On  the  contrary,  the  instruc- 
tion in  this  form,  is  sanctioned  by  the  ruling  in  Stctte  v.  i2ri<z,  8S 
N.  C,  634,  where  a  charge  was  held  to  be  unexceptionable,  given 
in  these  words :  '^  An  alibi,  if  proved  and  established  by  le^ 
mony,  was  the  most  complete  and  satisfactory  defence  that  could 
be  made;  when  not  complete,  it  could  not  avail  the  defeiidaoL 
Whether  an  alibi  is  proved,  is  a  question  for  the  jury."  This 
was  followed  by  an  instruction,  that  the  jury  should  weigh  the 
whole  testimony,  and  if  there  remained  a  reasonable  doubt  &»  to 
the  prisoner's  guilt,  he  should  be  acquitted.  Reviewing  the 
exception  based  upon  this  portion  of  the  charge,  ASH£,  J.,  for 
the  Court,  says:  "We  see  no  error  in  this,  for  the  evidence 
offered  against  the  defendant,  was  circumstantial,  and  must  have 
raised  a  strong  presumption  of  his  guilt,  or  he  would  not  hare 
been  driven  to  the  defence  of  an  alibi.  If  the  proof  was  of 
such  a  character  as  to  amount  to  a  violent  presumption,  it  wiMild 
behoove  the  defendant  to  make  proof  of  his  alibi,  to  the  full  sat- 
-isfaction  of  the  jury;  and  that  is  what  we  understand  is  meant 
by  making  complete  proof  the  fact,  and  so,  we  think  th€  joiV 
must  have  Understood  it,  in  connection  with  what  followed.'^ 
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In  the  present  caese,  with  direct  and  positive  testimony  to  the 
crime  and  the  identity  of  th«  accused,  if  credited,  the  remark  of 
the  Judge  was  the  more  clearly  appropriate,  if  not  necessary,  in 
guiding  the  jury  in  their  deliberation  upon  the  evidence. 

During  the  argument,  and  while  the  prisoner's  counsel  was 
discussing  the  matter  embraced  in  his  fifth  special  instruction 
aske<l,  the  Judge,  interrupting  and  addressing  the  speaker,  said : 
^*  Have  you  not  missed  the  law?  Have  you  not  got  it  wrong? 
Consult  the  case  of  State  v.  Peter ^  8  Jones,  19,  and  see  if  the 
Court  has  not  decided  exactly  the  contrary  ?  "  No  exception  was 
then  taken  to  the  remarks  of  the  Court,  though  it  has  since  been 
pressed. 

The  subject  of  the  exception  alluded  to,  was  the  inference  to  be 
deduced  from  the  failure  of  the  injured  woman,  to  make  a  prompt 
disclosure  of  the  outrage,  as  raising  a  presumption  of  her  testi- 
mony being  false  or  feigned.  We  are  not  informed  of  the  tenor 
of  the  remarks  of  counsel  thus  interrupted,  but  we  must  assume 
them  to  l>e  at  variance  with  the  ruliug  in  that  case,  to  which  the 
charge  to  the  jury  conforms.  There  is  no  error  apparent  in  the 
action  of  Judge  in  what  occurred,  nor  in  his  charge  upon  the 
point. 

We  cannot  entertain  suggestions  as  to  the  manner  in  which 
the  case  on  ap|)eal  was  made  up  by  the  Judge.  That  prepared 
for  the  appellants  was  met  by  exceptions,  eml)odied  in  one  pre- 
pared by  the  Solicitor,  and  the  Judge,  giving  notice  to  the  coun- 
s<.'l  of  the  time  and  place  when  they  could  be  heard,  and  none 
appearing,  settled  the  case  which  comes  up  with  the  record. 
SUUe  v.  Gooch  and  Smith,  at  this  Term. 

There  was  also  a  preliminary  application  made  to  the  Court, 
for  the  awarding  of  a  new  trial,  upon  the  ground  of  newly  dis- 
covered evidence. 

The  jurisdiction  (fonferred  upon  this  Court,  is  under  the  Con- 
stitution, Art.  4,  §8,  "  tc»  review  upon  appeal  any  decision  of  the 
Courts  below,  upon  any  matter  of  law  or  legal  inference."  In 
civil  suits,  rehearing  may  be  had,  and  new  trials  granted  upon 
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evidence  coming  to  light  siooe  the  appellate  jurJBdiction  of  this 
Court  attached,  and  that  of  the  Court  below  .upon  the  subject 
matter  of  the  appeal  is  lost,  under  the  principles  governing  such 
applications,  and  pursuant  to  Rule  12  of  this  Court.  Bledsoes, 
Nixon,  69  N.  C,  81 ;  Henry  v.  Smith,  78  N.  C,  27. 

No  such  proposition  in  reference  to  criminal  prosecutions  has 
ever  been  made  or  entertained,  so  far  as  our  inve8tigati(»ns  have 
gone,  in  this  Court.  The  absence  of  a  precedent,  (for  we  cannot 
but  suppose  such  applications  would  have  l)een  made  on  liehalf 
of  convicted  offenders,  if  it  had  been  supposed  that  a  power  to 
grant  them  resided  in  this  appellate  Court),  is  strong  confirma- 
tory evidence  of  what  the  law  was  understood  to  be  by  the  pro- 
fession. 

We  are  clearly  of  the  opinion,  that  no  such  discretionary 
power  as  that  invoked,  is  conferred  upon  this  Court.  In  ap|)eals 
from  judgments  rendered  in  indictments,  our  jurisdiction  is 
exercised  in  reviewing  and  correcting  errors  in  law  committwi  in 
the  trial  of  the  cause,  and  to  this  alone.  aS^^^  v.  Jones,  69  N. 
C,  16. 

It  must  be  declared  that  there  is  no  error  in  the  record.  This 
will  be  certified  to  the  Court  below,  that  it  may  proceed  to  judg- 
ment on  the  verdict. 

Xo  error.  Affirmed. 


STATE  V.  Wm.  gooch  and  JA8.  A.  SMITH. 

Catte  on  Appeal — CertioraH. 

1.  The  action  of  the  Jude:e  in  setting  the  case  on  appeal,  when  the  parties  cannot 

agree,  is  final,  and  cannot  be  reviewed  by  the  Supreme  Court. 

2.  When  counsel  can  agree  upon  a  statement  of  the  case  on  appeal,  bothio  crim- 

inal and  civil  actions,  the  Judge  takes  no  part  in  its  preparation,  but  when  they 
cannot  agree,  the  Judge  settles  the  case  on  appeal,  and  does  not  merely  adjust 
the  dllTerences  between  the  appellants^  case  and  the  specific  objections  filed 
by  the  appellee. 
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S.  Where  it  is  made  to  appear  to  this  Court,  by  proper  evideuce,  that  the  Judfr^ 
has  made  an  omission  or  mistake  in  the  settlement  of  the  case  on  appeal,  this 
Court  will  give  hliu  an  opportunity  to  correct  it,  or  to  modify  an  inaccurate 
-  statement ;  but  where  it  appears  that  a  full  hearing  has  been  accorded,  and ' 
the  action  of  the  Court  has  been  careful  and  considerate,  no  occasion  for  inter- 
ferance  is  presented. 

4.  It  is  DO  objection  to  the  objections  filed  by  the  appellee  to  the  appellants'  case, 
that  it  is  in  the  form  of  a  counter-case,  and  not  of  specific  objections. 

{»<Ue  V.  SBid,  I  Dev.  ct  Bat.,  977 ;  StaU  v.  Ephriarn,  2  Dev.  &  Bat.,  162;  McDanieT 
V.  iftn^,  80N.  C,  295;  Cui-rie  v.  Clark,  »0  N.  C,  17;   Ware  v.  NUbit,  92  N.  C, 
202:  State  v.  Hart,  6  Ired.,  389,  cited  and  approved). 

Petition  for  a  writ  of  Certiorari,  heard  at  February  Terai, 
1886,  of  the  Supreme  Court.     The  facts  appear  iu  the  opinion. 

AUorvey- General  J  for  the  State.  • 

Messrs.  John  Gatlingy  IV.  N.  Jones,  J.  A.  Wiilianuton,  T.  M. 
Argo  and  Odavius  Coke,  for  the  defendants. 

Smith,  C.  J.  The  facts  averred  and  set  out  in  the  petition, 
with  the  several  ac^companying  affidavits  to  sustain  the  applica- 
tion for  the  remeclial  writ  of  certiorari,  to  be  issued  with  a  view 
to  the  reconsideration  and  correction  of  the  case,  embodying  the 
prisoners  exceptions,  and  transmitted  with  the  transcript  of  the 
record  of  appeal,  relate  to  the  manner  in  which  it  was  made  up, 
and  are  substantially  these:  The  prisoners  counsel  prepared  their 
case  on  appeal,  and  caused  a  copy  to  be  delivered  to  the  Solicitor, 
who  drew  up  and  filed  in  the  Clerk's  office,  a  substitute,  to  cover 
his  exceptions.  Thereupon,  the  former  requested  the  Judge  to 
fix  a  time  and  place  to  settle  the  case  before  him,  whi(?h  was  done, 
and  counsel  notified  thereof.  The  prisoners  counsel  and  the 
Solicitor,  with  whom  had  been  associated  in  the  prosecution 
another  attorney,  and  the  latter,  were  both  present  at  the  lime 
and  place  appointed.  When  the  subject  was  called  up,  prisoners 
counsel  "objected  to  the  Court's  considering  the  paper  writing 
drawn  up  by  the  Solicitor,  upon  the  ground  that  it  did  not  pro- 
pose *  specific  amendments,'  as  the  statu  t^^  I'equires,  The  Code, 
§550,  but  a  new  case,  ignoring  that  of  the  appellants."     There- 
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\i[Hm,  the  cases,  by  direction  of  the  Judge,  were  read,  and  the  cor- 
respondent sections  in  each  compared,  and  as  they  were  proceeded 
with,  the  respective  sections  of  the  ap(>ellants  case  were  accepted  by 
the  Solicitor,  modified  by  consent,  or  settled  by  the  Judge,  and  so 
marked  on  the  margin.  When  the  examination  had  progressed 
to  the  pt)iut.  at  which  the  evidence  is  set  out,  prisoners  counsel 
again  objected  to  the  manner  and  form  in  which  the  Solicitor  had 
made  his  exceptions,  when  the  Judge  remarked,  that  he  regarded 
the  insertion,  in  such  manner,  of  the  testimony,  as  not  contem- 
plated by  law,  and  with  consent  of  all  parties,  directed  the  asso- 
ciate attorney,  employed  in  the  prosecution,  to  take  and  examine 
the  petitioners  case,  and  report,  with  a  specific  statement  of  the 
State's  objections,  to  him  on  the  evening  of  the  next  day.  The 
said  attorney  did  not  act  under  this  direction,  but  from  some  dis- 
agreement with  the  prosecutor  employing  him,  withdrew  from 
the  case,  and  took  no  further  part  in  the  proceedings. 

The  counsel,  both  of  the  prisoners  and  for  the  State,  met  again 
at  the  time  designated,  and  proceeded  with  the  settlement,  by 
reading  the  prisoners'  case,  and  marking  such  parts  as  the 
Solicitor  made  objection  to,  while  other  differences,  as  on  the 
other  sitting,  were  adjusted  or  settled  by  the  Judge,  and  so  marked 
on  the  margin. 

The  evuiing  being  far  advanced,  the  Judge  directed  the  pris- 
ojier's  counsel  tt)  re- write  the  residue  of  the  statement,  having  in 
view  such  objections  as  bad  been  urged  by  the  Solicit<ir,  and  then 
submit  it  to  him  for  settlement.  This  was  accordingly  done, and 
the  Judjre  thereafter  returned  to  the  Clerk's  office  the  Solicitor's 
case,  with  his  own  approving  signature,  directing  a  w)py  to  be 
transmitted  to  the  Appellate  Court,  as  part  of  the  re(X)rd. 

We  reproduce  these  allegations  in  a  condensed  form,  to  enable 
us  to  dispose  of  the  subject  matter  of  the  complaint,  and  the 
niajjner  in  which  redress  is  sought.  The  very  recital  of  the 
various  incidents  connected  with  the  effort  to  reconcile  differ- 
ences, and  to  prepare  a  satisfactory  statement  of  the  excreptions  to 
l>e  reviewed,  is  a   vindication   of  the   rule,  which,  when  parties 
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caDDot  agree,  comraits  them  for  settlement  lo  the  Judge,  whone 
actioD  must  be  accepted  as  final. 

Wheo  the  respective  counsel  can  come  to  an  understanding  as 
to  the  form  of  the  case  on  ap|>ea],  now  alike  in  criminal  as  in  civil 
actions,  (The  Code,  §1234),  the  Ju<lge  takes  no  part  in  its  prepa- 
ration. When  they  cannot  agree,  the  appellee  annexes  his  spe- 
cific prop<»se<l  amendments,  and  the  Judge,'calling  the  disagreeing 
counsel  before  him,  proceeds  himself,  not  only  to  adjust  their 
differences,  but  to  ^^setUe^^  the  case,  and  authenticate  it  by  his  sig- 
nature, as  an  entirety.  When  the  matter  thus  passes  under  his 
jurisdiction,  it  is  not  to  be  exercised,  as  counsel  seem  to  suppose, 
solely  in  <leterraining  the  validity  of  the  suggested  amendments, 
but  in  correcting  any  errors  in  the  statement,  and  making  it  truth- 
ful in  all  of  its  parts.  This  is  just  what  the  Judge  undertook  to 
do,  as  shown  in  his  earnest  effort  to  make  it  satisfactory  to  all, 
and  giving  counsel  opportunity  to  be  heard,  when  it  was  con- 
sidered seriatim  at  the  two  hearings.  The  final  result  is  embodied 
in  the  case  which  comes  up  with  the  transcript  of  the  record. 

'*  An  exception,  or  the  case  stated  for  an  appeal  to  this  Court," 
in  the  words  of  Rufpin,  C.  J.,  *Ms  here  taken  to  be  absolutely 
true  as  to  all  matters  which  occur  on  the  trial,  or  purport  to  have 
been  acted  in  the  Court  from  which  the  appeal  conies."  State  v. 
Beidy  1  Dev.  &  Bat.,  377. 

Again  he  says:  "A  re<»onl  imports  absolute  verity  as  to  all 
matters  which  are  stated  in  it  as  occurrences  on  the  trial,  because 
the  law  reposes  entire  confidence  in  the  integrity  of  the  Court." 
State  V.  Ephraim,  2  Dev.  &  Bat.,  162. 

We  must  then  assume,  and  especially  after  the  careful  and 
deliberate  manner  in  which  the  case  on  this  appeal  was  prepared, 
that  its  statements  are  correct  and  truthful,  and  the  law  entrusts 
this  responsible  discretion  to  the  Judge  who  tries  the  case,  and 
personally  knows  all  that  transpired  on  the  occasion.  Where  an 
inadvertent  omission  n)ay  be,  upon  proper  evidence,  suggested  to 
have  been  made,  it  would  not  be  improper  to  give  the  Judge  an 
opportunity  to  supply  it,  or  even  to  modify  an   inaccurate  state- 
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ment.     McDanid  v.  King^  89  N.  C,  29;  Carrie  v.  Clark^  90 
N.  C,  17;    H^ar6  v.  Nisbet,  92  N.  C,  202. 

But  where,  as  here,  it  appears  that  a  full  hearing  has  been 
accorded,  and  the  action  of  the  Court  careful  and  considerate,  no 
occasion  for  an  interference  is  presented,  and  we  cannot  listen 
to  averments  that  contradict  the  Judge's  own  statement  of  what 
occurred.  "It  would  lead  to  endless  contradiction  and  ooofu- 
sion,"  remarks  the  same  Judgtf  whose  words  have  been  quoted 
above,  "if  the  parties  or  counsd  could,  independently  of  the 
Jjudge,  form  cases  to  suit  themselves."  State  v.  Harty  6  Ired., 
389. 

This,  of  course,  was  said  before  the  recent  change  in  the  law, 
which  commits  to  the  appellant  the  right  and  duty  to  prepare 
his  exceptions,  but  it  is  not  less  applicable  to  the  action  of  the 
Judge,  when  by  reason  of  disagreement,  that  duty  is  transferred 
to  him,  and  the  accuracy  of  his  statement  is  attemptal  to  be 
impeached. 

Nor  do  we  concur  in  the  argument,  that  the  substituted  case, 
not  being  strictly  in  the  form  of  vseparate  amendments,  may  be 
disregarded  as  a  nullity.  If  this  were  so,  there  would  be  no 
need  of  going  before  the  Judge,  for  there  would  be  nothing  to 
settle. 

He  might,  and  it  seetns  he  did,  require  the  Solicitor  to  make 
his  specific  objections  to  the  appellant's  case,  as  it  was  read  over, 
and  such  was  the  object  of  the  reference  tt»  the  retiring  ass«)ciate 
attorney.  The  defect  was  removed,  if  the  non-compliance  with 
the  strict  directions  <»f  the  act  were  a  serious  obstacle  in  the  way 
of  correction.  While  it  is  always  best  to  observe  literally  provis- 
ions of  the  statute,  we  do  not  regard  them  as  mandatory,  in  the 
sense  that  any — the  least — departure  from  them,  prevents  any 
consideration  of  the  objections  filed  by  the  appellee.  Indeed, 
the  discrepances  in  the  cases,  show  the  specific  amendments  asked, 
and  may  be  eliminated  by  their  comparison. 

The  case  was  considered  to  the  fullest  extent,  as  if  tlie  terras 
of  the  law  had  been  strictly  observed,  and  every  just  right 
accorded  to  the  prisoners. 
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It  is  sufficient  to  say,  however,  that  there  was  a  disagreement 
brought  before  the  Judge  by  the  prisoners'  own  counsel,  and  his 
jurisdiction  invoked,  for  an  a<ljustment  or  correction. 

It  comes  to  us  from  his  hands,  and  as  the  authority  to  decide 
the  conflicting  views  of  counsel  must  reside  somewhere,  it  is 
wisely  deposited  with  the  Judge,  who  is  personally  cognizant  of 
all  that  took  place,  and  whose  impartiality  and  integrity,  are  the 
surest  guaranty  that  it  will  be  justly  exercised.  His  determina- 
tion is,  and  must  be,  final.  The  course  pursued  here  is,  we 
believe,  in  accord  with  the  general  practice,  when  cases  are 
made  up  by  the  Judge,  and  it  is  in  substance  a  practical  interpre- 
tatit>n  of  The  Code,  and  warranted  by  its  terms. 

The  application  must  be  denied,  and  the  petition  dismissed. 

Denied. 


STATE  7.  WM.  GOOCH  AND  JAMES  A.  SMITH. 

Newly  discovered  evidence — Severance — Jury — Special    Venire — 
Evidence — Judges   charge —  Conspiracy — Manslaugter. 

1.  The  Sapreme  Court  has  no  power  to  tyrant  a  Dew  trial  in  a  criminal  case,  for 

newly  discovered  evidence. 

2.  Whether  or  not  a  severance  will  be  allowed,  and  the  prisoners  allowed  sepa- 

rate trials,  is  a  matter  of  discretion  in  the  trial  Judge,  and  its  refusal  cannot 
be  assigiied  as  error. 

8.  The  right  to  challenge  jurors,  is  not  a  right  to  select  such  as  the  prisoner  may 
desire,  but  it  is  only  the  right  to  take  off  objectionable  jurors,  and  to  have 
a  fair  jury  to  try  the  cause. 

4.  The  rule  is,  that  although  the  Court  improperly  refuse  to  allow  a  challenge 

for  cause,  yet  If  the  jury  is  completed  before  the  prisoner  has  exhausted  his 
peremptory  challenges,  such  refusal  cannot  be  assigned  as  error. 

5.  Where  an  assault  was  made  at  the  same  time  upon  two  persons,  one  of  whom 

was  killed,  it  is  competent  for  the  survivor  to  testify  to  the  character  and 
nature  of  the  wounds  inflicted  on  him. 

6.  When  the  defence  offered  evidence  to  show  that  one  of  the  prisoner?  did  not 

have  a  knife  on  the  day  of  the  homicide,  it  is  competent  for  the  State  to 
show  that  both  prisoners  were  seen  together  shortly  before  the  homicide,  and 
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that  one  of  them  did  have  a  knife ;  the  homicide  having  been  committed 
with  such  a  weapon. 

7.  Evidence  is  competent  to  show  that  the  prisoners  had  bad  feeling  against  the 

deceased,  on  account  of  some  disputed  accounts. 

8.  Evidence  is  not  competent  on  the  part  of  the  prisoners,  to  show  that  the  de- 

ceased kept  false  accounts  with  other  persons. 

9.  In  cases  of  homicide,  the  question  is,  did  the  prisoner  bear  malice  towards 

the  deceased,  and  evidence  is  incompetent  to  show  that  the  deceased  bore 
malice  towards  the  prisoner. 

10.  Evidence  of  the  moral  character  of  the  deceased  is  irrelevant,  unless  it  is  to 

show  that  he  was  a  violent  man,  and  it  is  only  competent  then,  wbeo  the 
evidence  of  the  homicide  is  wholly  circumstantial,  and  the  character  of  the 
transaction  is  in  doubt ;  or  when  there  is  evidence  tending  to  show  that  the 
killing  was  done  in  self-defence. 

11.  Permission  to  recall  and  re-examine  a  witness,  is  entirely  a  matter  of  discre- 

tion, and  cannot  be  assigned  as  error. 

12.  It  is  not  error  for  the  ("ourt  to  refuse  a  prayer  for  instructions,  not  warranted 

by  any  view  of  the  evidence. 

13.  It  is  not  error  for  the  Court  to  refuse  to  charge  the  jury,  that  when  a  prisoner, 

relies  upon  extenuating  circumstances  to  reduce  the  grade  of  the  ofFeDce 
from  murder  to  manslaughter  or  excusable  homicide,  and  circumstances 
come  out  from  the  States'  witnesses  which  tend  to  establish  the  defence,  then 
it  is  the  duty  of  the  jury  to  consider  all  the  evidence,  and  if  they  are  not 
satisfied  of  the  guilt  of  the  prisoner  beyond  a  reasonable  doubt,  they  should 
acquit. 

14.  Where  two  or  more  conspire  to  do  an  unlawful  act,  although  the  act  be  done 

by  one,  yet  they  are  all  equally  principals.  So  when  two  persons  were  en- 
gaged in  pursuit  of  an  unlawful  act,  the  two  having  the  same  object  in  view, 
and  in  pursuit  of  that  common  purpose,  one  of  them  takes  life,  under  such 
circumstances  as  make^  it  murder  in  him,  it  amounts  to  murder  in  the  other, 
also. 

15.  If  two  persons  seek  another,  and  under  the  pretense  of  a  fight,  conspire  to 

stab  him,  and  in  tbe  fight  he  killed,  it  is  murder,  no  matter  what  the  provoca- 
tion may  be,  after  the  tight  has  commenced. 

16.  If  in  a  fight,  one  party  uses  an  excess  of  violence,  out  of  all  proportion  to  the 

provocation,  and  kills  the  other,  it  is  murder,  although  he  had  no  intention 
to  take  life  when  the  fight  began. 

17.  If  one  enters  into  a  contest,  dangerously  armed,  and  fights  under  an  unfair 

advantage,  although  mutual  blows  pass,  and  he  kills  his  antasronist^  it  is 
murder,  and  not  manslaughter. 

{State  V.  Stamenj  at  this  term  ;  Stale  v  Smith,  2  Ired.,  402:  State  v  HemsUt/,  at  this 
term  ;  State  v.  Tut-pin,  77  N.  C,  473 ;  Stale  v.  JHoiton,  90  N.  C,  676 ;  State  v.  Car- 
land,  Ibid,  668  ;  State  v.  Willi<i,  63  N.  C,  76;  State  v.  EUiott,  2  Wins.,  56;  StaU 
V.  Britlain,  89  N.  C,  481 ;  State  v.  Simmomt,  6  Jones,  21 ;  State  v.  Lane,  4  Ired., 
113  ;  State  v.  Hogue,  6  Jones,  381 ;  State  v.  ChavU,  80  N.  C,  353;  State  v.  Curry, 
1  Jones,  280  ;  State  v.  Hildreth,  9  Ired.,  440,  cited  and  approved). 
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Indictment  for  murder,  tried  before  Clark,  Judge,  and  a 
jury,  at  September  Crimiual  Term,  1885,  of  the  Superitir  Court 
of  Wake  county. 

After  the  arraignment,  the  prisoners  severally  moved  for  a 
severance  of  the  trial,  upon  the  ground  tliat  the  evidence  to  be 
offered  by  the  State,  which  might  be  competent  against  the  one, 
would  not  be  against  the  other,  and  that  the  defence  of  the  one, 
would  be  antagonii^tic  to  that  of  the  other;  and  that  each 'would 
insist  that  the  other  did  the  killing. 

The  tuotiou  was  denied  by  the  Court,  and  both  the  defendants 
excepted. 

By  consent,  a  special  venire  of  two  hundred  men  had  been 
drawn  from  the  jury  box,  under  §1739  of  The  Code,  in  o[>en 
Court,  in  the  presence  of  the  defendants  and  their  counsel,  and 
duly  summoned  to  attend  as  jurors.  The  regular  panel  was 
duly  perused,  and  one  juror  chosen  therefrom. 

Then  the  jurors  of  the  special  venire  were  called,  and  when 
the  first  s|)ecial  venireanan,  so  drawn  from  the  box,  was  passed 
by  the  State,  he  was  challenged  by  the  defendants,  and  on  his 
voir  dire,  he  was  asked  the  following  questions  by  the  defendants: 
"  Have  you  a  suit  pending  and  at  issue  in  the  Superior  Court  of 
Wake  county  ?^'  Objection  by  the  State,  and  the  question  was 
ruled  out  by  the  Court,  his  Honor  holding  the  only  qualification 
of  a  juror  of  the  special  venire  was,  that  he  should  be  a  free- 
holder.    Defendants  excepted. 

The  same  juror  was  then  aske<i  this  question  by  the  defend- 
ants: "Have  you  paid  your  taxes  for  the  last  preceding  year?" 
Objected  to  by  the  State,  question  ruled  out  by  the  Court,  and 
the  defendants  excepted. 

Several  other  juron*,  upon  being  tendered  to  the  defendants, 
were  asked  the  same  questions  on  their  voir  dire,  and  each  ques- 
tion on  objection,  was  ruled  out  by  the  Court,  and  each  ruling 
was  excepted  to  by  the  defendants. 

Neither  of  the  defendants,  when  the  jury  was  completed  and 
empanneled,  had  availed  himself  of  the  twenty-three  peremptory 
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challenges;  the  defendant  Goocb  having  challengedOnly  thirteen 
juropH  peremptorily,  and  the  defendant  Smith  only  six. 

The  deceased  was  one  John  A.  Cheatham,  and  it  was  admitted 
that  the  homicide  occurred  on  the  10th  day  of  June,  1885,  about 
half  past  eight  o'cUx^k,  p.  m.^  in  a  store  building  in  the  city  of 
Raleigh,  which  he  occupied,  and  in  which  he  did  husine^  at  that 
time. 

The  store  house  was  proved  to  be  about  seventy-five  or  eighty 
feet  long,  and  forty  «>r  forty- five  feet  from  the  door  to  the  stove. 
The  front  part  of  the  house  was  used  for  groceries,  and  the  back 
part  f«>r  the  sale  of  spirits,  and  was  separate<l  by  a  screen.  The 
defendants  were  employes  of  the  city  government  at  the  time  of 
the  homicide,  and  had  been  for  some  time. 

James  Cheatham,  a  witness  for  the  State,  testified,  that  his 
brother,  John  A.  Cheatham,  was  killed  on  the  10th  of  June, 
1885;  witness  was  his  clerk ;  his  brother  was  thirty-five  years 
of  age;  and  was  killed  at  8^  o'clock  at  night.  John  Hawkins 
and  his  brother  were  at  the  counter,  just  below  the  stove,  and 
witness  was  near  the  front  door,  sitting  in  a  tall  arm  chair.  Smith 
came  in  smoking,  and  passing  him,  met  Hawkins  going  out,  and 
went  into  where  his  brother  John  was,  and  asked  for  his  account, 
and  while  he  was  showing  him  his  account,  Gooch  came  in,  ia 
his  shirt  ^leeves,  and  walked  down  below  Smith  and  John,  and 
stopped.  Smith,  after  examining  the  acKK)unt,  said  it  was  not 
correct,  that  he  had  paid  it  two  or  three  times.  The  deceased 
told  him  he  could  not  say  that;  that  he  had  got  every  thing  on 
there;  that  he,  Smith,  did  like  he  had  come  there  for  a  row,  any 
way,  and  he  had  better  go  out.  Deceased  moved  over  to  the 
opposite  counter,  and  Smith  repeated  his  remark,  and  made  at 
him  for  a  fight.  Deceased  got  out  of  a  chair  he  was  sitting  in, 
and  pushed  Smith  against  the  counter,  near  the  stove.  Witness 
ran  down  to  part  them,  and  pulled  deceased  ofi:  Gooch  rushed 
on  deceased  while  he,  the  witness,  was  holding  Smith.  Deceased 
called  out,  "he  is  cutting  me,"  two  or  three  times.  He  turned 
Smith  loose,  and  made  for  Gooch  to  part  them;  and  when  he 
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got  to  them,  deceased  was  on  the  top  of  Gooch,  who  was  jflat  of 
his  back.  Deceased  had  his  hands  on  Gooch,  with  his  head 
turned  off;  as  he  stooped  to  pull  deceased  off,  he  felt  a  cut.  Smith 
cut  him  on  the  shoulder,  and  he  turned  round  on  Smith,  Tind 
Smith  cut  him  in  the  side.  He  shoved  Smith  over  some  barrels, 
and  made  for  the  bar  counter.  The  deceased  had  G(K)ch  down, 
just  inside  the  screen.  Witness  went  to  the  front  door  to  call 
some  one  to  telephone  for  a  doctor.  The  last  he  saw  of  Gooch, 
was  when  he  stooped  down  and  pulled  deceased  off  of  him.  In 
returning  into  the  store,  he  met  deceased  going  towards  the  door, 
with  his  arms  up,  as  if  he  wanted  to  catch  him,  but  he  fell  on 
some  tubs  and  churns;  he  a.«ked  him  if  he  was  hurt  bad,  but  he 
did  not  speak,  and  died  in  about  ten  minutes. 

The  witness  also  stated,  that  the  deceased  had  his  hands  on 
Gooch,  but  was  doing  nothing  else.  He  saw  his  hands  plainly; 
saw  no  knife  in  his  hands;  saw  Gooch^s  hand  cutting  up,  about 
the  heart  of  the  deceased.  The  wounds  were  on  the  left  side  of 
the  face,  and  two  others  on  his  breast,  near  his  heart.  The 
defendants  were  both  working  on  the  streets,  and  were  generally 
paid  by  orders  on  the  city.  The  deceased  kept  the  accounts. 
Smith  had  overtraded  $23.00,  and  Gooch  had  overtraded  $32.00, 
and  the  decease<l  had  stopped  them  from  trading — Gooch  about 
the  last  of  February,  and  Smith  about  the  last  of  March. 
Gooch  said  there  were  some  articles  in  his  account  which  he  did 
get,  and  he  would  not  pay  it.  Gooch  was  an  athletic  man ;  the 
deceased  was  not  as  strong  a  man  as  Gooch,  but  about  the  same 
size.  Smith  was  not  as  strong  as  deceased,  and  was  not  quite  as 
strong  and  heavy  as  Gooch.  Something  might  have  passed 
between  Smith  and  his  brother,  which  he  did  not  hear.  He  did 
not  hurt  Smith,  and  was  merely  holding  him.  He  pulled  Smith 
down  on  the  floor,  but  did  not  know  whether  his  head  struck  the 
floor  or  not.  He  might  have  been  hurt;  did  not  see  anything  in 
his  hand;  did  not  know  whether  Gooch  had  a  knife  or  not. 

Scott  Brown,  a  witness  for  the  State,  testified,  that  he  exam- 
ined the  wounds  of  the  deceased ;  one  was  a  little  below  the  left 
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nipple;  the  other  on  the  right  of  the  nipple;  pushed  a  p^dl 
three  inches  long  into  the  wounds.  Tlie  one  to  the  right  of  the 
nipple  went  straight  in;  the  other  ranged  at  an  angle  of  forty- 
five  degrees  down.  The  wound  on  the  face  was  three  inches 
long,  extending  from  the  cheek-bone  to  the  jaw-bone,  and  a  great 
deal  of  blood  was  on  his  clothes. 

Robert  Saunders,  a  witness  for  the  State,  testified,  without 
objection,  that  in  the  summer  of  1884,  he  heani  Smith  and 
Gooch  talking,  near  (he  railroad  crossing,  ami  overheard  Gooch 
say  to  Smith,  that  if  John  Cheatham  "messed'^  with  him,  like 
he  did  with  some  of  the  rest,  he  would  kill  "the  G-d  d — ned 
long,  string-necked  scoundrel;"  that  he  had  not  thought  of  this 
since.  He  was  walking  along  slowly  when  he  heard  the  remark, 
and  he  was  fourteen  years  of  age  August  5th,  1885. 

Laura  Lambert  testified,  that  while  in  the  field  at  work,  last 
June,  (1885),  one  Medlin  hallowed  that  Gooch  had  killed  Cheat- 
ham, but  that  he  did  not  mention  Smith,  and  thereupon  Robert 
Saunders  stated  the  remark,  as  testified  to  by  him,  which  be  bad 
heard  made  by  Gooch  to  Smith. 

Abe  Crabtree  testified,  after  objection,  that  he  saw  the  defend- 
ants together,  about  t^uuset,  in  front  of  Monie's  store,  aboat 
thirty-five  steps  from  Cheatham's  store;  Gooch  had  a  knife, cat- 
ting at  Smith,  as  if  trying  to  cut  him,  aud  Smith  was  knocking 
at  him  with  his  fist;  they  seemed  to  be  fooling.  The  knife  was 
open,  and  the  blade  seemed  to  about  one  and  a  half  inches  long. 

Turner  Evans  testified,  that  defendants  came  to  his  restaurant 
for  supper;  could  not  get  it,  aud  left  together;  that  Goocb  wis 
sober,  and  Smith  a  "  little  drinky."  This  was  alioat  one  boor 
before  the  killing. 

Wesley  Ham  mil  testified,  that  about  a  month  or  two  before  the 
homicide,  he  heard  Gooch  say  that  the  account  Cheatham  had 
him  cliarged  with,  was  not  right,  and  if  Lambeth  (city  clerk) 
paid  out  any  more  of  his  money  to  Cheatham,  he  would  koow 
how  much  he  was  owing  him.  That  l»e  heard  Smith  say  repeat- 
edly, a  night  or  two  before  the  homicide,  that  Cheatham  had  not 
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treated  him  right  about  his  account.  This  evidence  was  objected 
to,  and  the  objection  overruled. 

On  cross-examination,  this  witness  was  asked,  if  there  wa«  mit 
a  good  deal  of  grumbling  among  the  city  hainds  about  the  nwio- 
ner  of  the  Cheathams  in  dealing  with  them.  The  Solicitor  .at 
firet  objected  to  this  evidence,  but  withdrew  his  objection,  and  it 
was  admitted.  Witness  said  that  he  had  heard  some  four  or  five 
of  the  hands  complaining  about  their  accounts  with  Cheathqjn. 

L.  P.  Sorrel  I  proved  the  wounds  of  the  deceased,  about  us 
described  by  the  witness  Scott  Brown. 

Dr.  P.  E.  Hines  testified,  that  the  wounds  described  would  be 
mortal,  and  go  directly  into  the  heart.  They  would  take  a  very 
few  minutes  to  kill.  He  examined  James  Cheatham's  wonnd^ 
that  night.  One  was  on  the  left  shoulder,  penetrated  to  the  hol- 
low, and  was  a  dangerous  wound.  It  was  a  stab,  and  there  waf; 
another  wound  on  the  left  side. 

John  Walker,  a  blacksmith  in  Raleigh,  testified  that  Goocb 
came  to  his  shop  between  eleven  and  twelve  o'clock,  to  have,  a 
horse  shod ;  saw  him  at  the  grindstone,  grinding,  and  then  whet- 
ting something;  thinks  Gooch  cut  a  string  for  a  boy  who  oarno 
to  the  shop. 

Eld.  Jackson  testified,  that  he  saw  the  prisoner  at  Ellis'  Ston' 
in  Ptaleigh,  just  before  the  deceased  was  killed,  about  8:30  o'clotik, 
some  75  or  100  yards  from  Cheatham's  store.  He  heard  (Jooch 
say  to  Smith,  "  Let  us  go  where  we  are  going,"  but  he  did  .not 
say  where  he  was  going.  Had  heard  of  Smith's  having  a  little 
fight,  but  never  heard  of  Gooch  having  a  fuss. 

John  H.  Alston  testified,  that  he  knew  Gooch  and  Smith,  and 
saw  them  together  the  night  of  the  killing.  They  first  went  to 
Sorrell's  bar  room,  and  then  went  to  Cheatham's  store,  one-  after 
the  other.  Heard  some  kind  of  noise  at  his  store;  saw  a  hand 
go  up;  and  a  coat  tail  also  went  up;  and  then  Gooch  and  Smith 
came  out,  side  by  side.  When  they  reached  the  middle  of  the 
street,  the  one  said  to  the  other,  "  W^e  have  about  finisher!  ihe 
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d— n  scoundrel."     Gooch  went  into  the  house  first,  Smith  next, 
and  they  came  out  together. 

C.  W.  Bevers,  a  police  officer  of  the  city,  helped  to  arrest 
Smith  at  nine  or  ten  o'clock  on  the  night  of  the  homicide.  Wit- 
ness found  him  in  the  street,  and  he  went  very  stubbornly — they 
pulled  him  along. 

C.  D.  Heartt,  chief  of  police,  testified  that  on  the  eleventh  of 
June,  he  had  a  warrant  for  the  arrest  of  Gooch,  and  searched  for 
him,  and  directed  all  of  the  police  force  to  search  for  him,  but 
he  could  not  be  found.  Gooch's  time  was  not  up  when  he  left. 
He  has  always  taken  Gooch  to  be  a  quiet,  peaceable  man.  Smith 
bad  been  in  several  fussFs. 

.F.  D.  Markhara,  Sheriff  of  Durham  county,  testified  that  he 
arrested  Gooch  on  the  12th  of  June,  on  the  plantation  of  oue 
Jones,  about  three  and  a  half  miles  from  Durham.  .  That  he 
found  him  lying  by  a  wagon  belonging  to  one  Huddlestou,  who 
worked  on  the  plantation,  between  two  public  roads.  He  tied 
him  and  brought  him  to  Raleigh. 

The  prisoner  Gooch  testified  in  his  own  behalf.  He  said  that 
heaud  Smith  were  together  at  Ellis',  and  Smith  went  out,  and  told 
him  to  wait,  he  would  be  back  in  a  few  minutes.  He  came 
back,  and  they  went  to  Cheatham's;  Smith  was  sitting  on  the 
counter  near  the  stove;  Cheatham  was  sitting  in  a  tall  arm  chair. 
Witxiess  told  deceased  he  wanted  a  half  pint  of  whiskey,  and 
went  on  down  to  the  bar.  He  heard  deceased  say,  "  if  you  say 
that  again,  I  will  knock  you  out  of  my  house  with  a  chair." 
Deceased  then  rushed  at  Smith,  and  struck  him  in  the  face  with 
his  fist,  and  they  clinched,  just  above  the  stove,  towards  the  front 
d^or,  about  six  inches  from  the  stove.  James  Cheatham  pulled 
them  apart,  and  the  deceased's  foot  caught  against  the  tin  or 
§tt)ve  leg,  and  he  fell  against  him  and  the  screen.  He  fell  back- 
wards and  tor^  his  pants  on  a  faucet,  and  the  deceased  fell  on 
him,  and  as  he  tried  to  get  up,  James  Smith  ran  up  and  grabbed 
deceased  and  stabbed  him.  James  Cheatham  came  by  their  feet, 
going  to  the  back  door.     Smith  then  stepped  over  them,  and  cut 
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the  deceased  in  the  face.  Deceased  called  out,  **he  has  cut  me." 
Smith  then  cut  at  James  Cheatham,  who  ran,  while  Smith  was 
cutting  at  him.  When  he  got  up,  the  deceased  was  sitting  on  a 
box,  and  said  to  him,  ^' Billy,  I  am  cut."  Witness  said,  "I  see 
you  are  cut  in  the  face,"  and  the  deceased  asked  himjto  get.  a 
doctor.  He  went  out,  and  down  the  street,  and  he  received  infor- 
mation that  John  Cheatham  was  dead.  Witness  does  not  know 
whether  he  went  there  again  or  not. 

W.  H.  Ellis,  introduced  by  the  prisoner  Gooch,  testified  that 
Gooch  and  Smith  were  at  his  store,  five  doors  north  of  Cheat- 
ham's,  about  seven  or  eight  o'clock  on  the  night  of  the  homicide. 
They  left  about  8:30  o'clock.    Smith  paid  $26  ^^  on  his  account, 
and  he  loaned  each  of  them  $1.00.     Gooch  had  noacxM)unt  there. 
Smith  got  an  order  from  him  for  five  dollars  to  pay  the  deceased. 
He  had  a  conversation  that  day  with  deceased  about  Smith's 
account.     Deceased  seemed  to  be  angry,  and  said  he  would  have 
his  money,  and  "Smith  had  been  *  monkeying'  with  him  long 
enough."     He  communicated  what  decease<i  had  said  to  Smith. 
The  prisoners  came  into  his  store  nearly  every  day.     This  even- 
ing while  at  his  store,  they  were  talking  abrmt  some  women; 
neither  Smith  nor  Go«)ch  seemed  angry  when  they  left  his  store; 
and  when  he  communicated  what  the  deceased  said,  to  Smith,  it 
did   not  seem   to   make  him  angry.     After  they  left  his  store. 
Smith  came  back  in  about  ten  minutes,  and  his  nose  and  mouth 
were  bleeding  freely,  almost  a  stream.     Blood  was  coming  from 
both,  and  not  from  a  scratch.     He  had  a  bloody  handkerchief 
to  his  nose,  and  witness  gave  him  a  pan  of  water,  and  then  ice 
water,  to  bathe  his  head.     Just  before  Gooch  left  his  store,  he 
borrowed  a  knife,  and  returned  it  before  he  left  the  store,  to  cut 
a  string. 

John  Morgan,  a  witness  on  behalf  of  Gooch,  testified  that  he 
was  passing  the  jail  on  the  r2th  of  June,  when  Smith  called  to 
him,  and  asked  him  if  they  had  caught  Gooch,  and  said  if  they 
caught  Gooch,  it  would  ruin  him;  told  him  if  he  saw  Gooch,  to 
get  him  out  of  the  way.  Witness  was  afterwards  put  in  jail 
for  stealing,  and  had  been  in  jail  four  times. 
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Caswell  Smith  testified,  that  be  heard  Smith  tell  John  Mor- 
gan, if  he  saw  Gooch,  to  get  him  out  of  the  way,  for  if  they 
caught  Gooch,  it  would  ruin  him.  He  did  not  hear  Smith  say 
he  did  all  the  cutting,  but  thinks  he  did  say  he  would  pay  Mor- 
gan if  he  would  tell  Gooch.  He  had  been  in  jail  three  months, 
and  was  convicted  of  having    whipped  his  mother. 

Another  witness,  one  Williams,  testified,  that  he  heard  Smith 
tell  Morgan,  that  if  he  would  go  and  tell  Gooch  to  get  out  of  the 
way,  he  would  pay  him  well;  that  if  they  caught  Gooch,  he 
would  be  gone  up.  Smith  told  him,  witness,  that  he  did  all  the 
cutting.  Witness  had  been  in  jail  since  April  1st,  for  stealing 
about  $1.00  worth  of  rations. 

Lucius  Griffith)  a  witness  for  Smith,  testified  that  he  was  in 
jail,  in  the  adjoining  cell  to  Smith,  and  he  never  heard  Smith  have 
any  talk  about  Gooch,  and  neither  about  having  done  the  cut- 
ting; he  has  been  in  the  penitentiary,  and  was  then  in  the  work- 
house for  larceny,  but  some  nights  he  would  sleep  in  jail. 

York  Lane,  a  witness  for  Smith,  stated  that  Ellis  told  him  to 
take  Smith  home,  on  the  night  of  the  homicide;  he  seemed  tx)be 
drunk ;  said  he  wanted  to  go  by  Lou  Box's  and  see  Billy,  (Gooch). 
They  stopped  at  Lou  Box's,  and  Smith  and  Gooch  talked  about 
five  minutes;  they  then  went  on  to  Askew's  corner;  heard  noth- 
ing till  after  got  back,  about  Cheatham  being  killed,  saw  no 
blood  about  Smith's  face,  and  he  said  nothing  about  having  cut 
Cheatham. 

Dr.  Hines  was  introduced,  and  testified  that  he  washed  and 
dressed  the  wounds  of  James  Cheatham,  and  that  he  gave  sub- 
stantially the  same  acc<iunt  of  the  transa(;tion  to  him,  that  he 
gave  in  his  testimony,  only  he  did  not  say  that  he  saw  Gt)och's 
hand  moving  up  and  down. 

T.  R.  Purnell  proved  John  Morgan's  character  to  be  bad. 
Several  witnesses  proved  that  Smith  was  very  drunk  the  night 
of  the  homicide. 

James  Smith  testified  in  his  own  behalf,  in  substance,  that 
there  was  no  agreement  to  go  to  Cheatham's  that  night ;  that  he 
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did  Dot  make  the  threats,  as  the  hoy  Saunders  had  testified;  that 
he  went  to  Cheatham's  to  pay  a  $5.00  order.  He  was  told  that 
Cheatham  was  mad  with  him.;  that  Cheatham  said  if  he  could 
not  get  all,  he  would  not  have  any;  they  disputed  the  correct- 
ness of  the  account;  John  Cheatham  got  him  by  the  throat,  and 
shoved  him  against  the  counter;  James  Cheatham  ran  up,  and 
threw  him  on  the  floor,  striking  him  in  the  mouth  with  a  piece 
of  plank,  and  pushed  John  Cheatham  over  to  the  right;  he  got 
out  his  knife,  and  cut  James  Cheathaiu,  but  did  uot  cut  John 
Clieatham;  Gooch  came  out  right  behind  him,  and  said,  "he  is 
cut,  and  cut  bad;"  he  went  to  Ellis's  to  wash  his  face;  he  got  a 
licik  on  the  back  of  his  head;  his  mouth  and  nose  were  bleeding; 
does  not  remember  whether  he  told  Ellis  about  the  affair,  he 
might  have  told  him;  went  to  the  depot  and  saw  Gooch;  Gooch 
said,  "I  am  gone,  look  out  for  yourself."  He  came  back  to  the 
guard  house  and  saw  Blake,  and  told  him  he  did  not  cut  John 
Cheatham,  hut  that  he  cut  James  Cheatham;  he  did  not  tell 
Gooch,  as  Alston  testified,  "  we  have  finished  the  d — d  scoundrel ;" 
he  had  a  conversation  with  Morgan,  he  asked  him  if  they  had 
caught  Gooch,  and  he  said,  "I  hope  they  won't  catch  him;"  he 
never  told  Robert  Williams  that  he  had  done  the  cutting;  that 
James  Cheatham  testified  before  Meyor  Dodd,  that  he.  Smith, 
did  not  cut  John  Clieatham,  but  cut  him,  James;  had  a  talk 
about  going  to  see  a  girl ;  that  he  did  not  attempt  to  escape. 

On  cross-examination  by  Gooch 's  counsel,  he  stated  that  he 
g€)t  permission  from  Ellis  to  give  Cheatham  a  §5.00  order^  but 
he  did  not  know  whether  or  not  he  t(K)k  the  §5.00  order  over. 
Ellis  had  told  him  that  Cheatham  was  mad  with  him,  and 
advised  him  not  to  go,  and  he  replied,  there  was  no  more  dan- 
ger of  a  fuss,  than  between  himself  and  Ellis.  That  he  never 
knew  of  John  Cheatham  using  a  knife  or  weapon  on  any  man. 

Gooch  then  had  Ellis  recalled,  and  give  an  account  of  what 
Smith  stated  to  him  about  the  affair.  He  said,  that  the  deceased 
threw  a  weight  at  him,  ami  struck  him  in  the  back,  and  if  it  had 
not  been  for  Gooch,  he  would  have  been   killed.     That  Smith 
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insisted  he  was  cut,  and  witness  examined  him  and  found  he 
was  not.  That  he  told  Smith  it  was  a  lie  about  John  Cheatham 
hitting  him  with  a  slab,  for  his  face  was  only  scratched.  Smith 
said  he  "snagged  Jim  Cheatham  twice,  and  he  bleated  and  ran 
behind  the  ounter."  That  Smith  said  he  would  go  back  to 
Cheatham's,  and  whip  out  the  whole  house.  Smith  said  he  was 
struck  with  a  slab  by  John  Cheatham,  but  that  he  saw  no  bruise 
on  his  nose  or  face,  except  the  scratch.  When  Smith  left  his 
house,  he  said  there  was  no  more  danger  of  a  fight  with  Cheat- 
ham, than  with  him.  A  number  of  witnesses,  introduced  by  the 
State,  testified  as  to  the  good  character  of  Robert  Saanders  and 
James  Cheatham,  and  to  the  peaceable  character  of  John  Cheat- 
ham. 

Lee  King,  a  witness  for  Gooch,  testified  that  he  saw  Gooch 
the  night  of  the  homicide,  at  Sid  Solomon's.  Witness  told  him 
he  understood  he  had  killed  Cheatham.  Gooch  replied,  **  he  had 
never  struck  him  a  lick — never  touched  him."  He  advised  Gooch 
to  give  himself  up,  if  he  did  not  cut  Cheatham,  and  that  he 
heard  no  talk  that  night  of  lynching  Gooch. 

FonI  Taylor  was  examined  as  a  witness  for  the  State,  and  tes- 
tified that  James  Cheatham's  character  was  good,  and  that  John 
Cheatham  was  a  quiet  and  j^eaceable  man.  On  en »ss-€xami na- 
tion, the  witness,  who  was  a  former  partner  of  John  Cheatham, 
was  asked  some  questions  tending  to  impute  a  want  of  integrity 
and  fair-dealing  on  the  part  of  the  deceased  in  their  mercantile 
transactions.  The  Court  ruled  them  out,  on  the  ground  that  the 
character  of  the  decased  for  violence  only,  conhi  be  put  in  evi- 
dence. Tl\e  witness  further  stated,  that  he  never  had  any  per- 
sonal difiicuhv  with  deceased. 

G.  W.  Taylor  stated,  that  he  saw  Smith  at  Ellis'  store,  and  he 
had  a  handkerchief  to  his  face.  Smith  said  John  Cheatham  had 
struck  hinj  with  a  slab,  and  threw  a  weight  at  him.  That  he  waB^ 
not  sober,  and  there  was  no  blood  pouring  out  his  nose  and  mouth, 
but  he  saw  blood  on  his  face  and  handkercief.  His  n«»se  and 
mouth  were  not  dripping  with  blood. 
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To  prove  that  the  rleceaseH  was  a  dangerous  character,  the  pris- 
oner Gooch  introduced  W.  H.  Pace,  who  stated  he  once  got  into 
a  fight  with  Cheatham.  That  he  first  struck  Cheatham  while 
sitting  down,  and  no  weapons  were  used,  and  not  much  damage 
done.  James  Cheatham  jumped  up  and  said  "kill  him,"  and 
struck  him  with  a  chair. 

The  defendants  next  offered  B.  F.  Cheatham,  who  said  he  saw 
Pell  come  in  one  day,  and  get  a  drink.  Pell  stuck  a  knife  in 
John  Cheatham.  John  pushes!  him  off,  and  Pell  fell,  and  John* 
told  him  he  did  not  want  to  hurt  him,  but  took  the  knife  away 
from  him. 

James.  Cheatham  described  the  affair  between  Pace  and  the 
deceased,  the  same  as  given  by  Pace,  but  stated  he  did  not  say 
"kill  him." 

The  prisoners  asked  for  a  number  of  instructions,  all  of  which 
were  given,  except  the  following,  which  were  refused: 

"If  Smith  was  a  friend  to  Gooch,  and  Gooch  meant  to  assault 
John  Cheatham,  who  was  then  engaged  in  a  fight  with  his  friend 
Smith,  when  he  went  towards  John  Cheatham  with  his  hands 
raised  and  open,  as  testified  by  James  Cheatham,  and  Gooch  at 
that  time  had  no  knife  in  his  hand,  and  was  suddenly  thrown 
upon  the  floor,  as  stated  by  James  Cheatham,  and  was  in  danger 
of  his  life,  or  of  serious  bodily  injury,  or  reasonably  supposed 
that  he  was,  and  cut  John  Cheatham  to  relieve  himself  from  that 
danger,  he  was  excusable,  and  is  therefore  not  guilty. 

"If  James  Smith  killed  John  Cheatham  through  malice,  and 
went  to  Cheatham's  store  for  that  purpose,  and  .Gooch  did  not 
know  that  Smith  had  such  purpose,  though  Gooch  may  have 
joined  in  the  fight  to  aid  his  friend  Smith,  he  would  not  then  be 
a  participant  in  the  malicious  intent  of  Smith,  and  therefore 
would  not  be  guilty. 

"If  Gooch  went  in  at  Cheatham's  store,  simply  to  get  a  half 
pint  of  whiskey,  and  became  suddenly  or  unwillingly  involved 
in  the  fight,  in  no  view  would  he  he  guilty  of  murder. 
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"  If  Gooch  willingly  entered  into  a  fight  with  John  Cheatham, 
upoii  equal  terms,  and  was  suddenly  and  violently  thrown  upou 
the  floor,  and  John  Cheatham  got  upon  him,  and  the  surround- 
ings were  such  as  to  justify  William  Gooch  in  apprehending 
5>eriou,s  injury  to  life,  or  limb,  or  body,  he  had  the  right  to  slay 
hiii  ansailant,  and  would  not  be  guilty. 

"In  this  case,  there  is  no  evidence  of  conspiracy  or  agreement 
between  Gooch  antl  Smith,  the  prieonerjj,  to  go  to  Cheatham's 
Jitore  for  an  unlawful  purpose,  or  to  attack  the  Cheathams,  or 
either  of  them,  or  in  anywise  to  injure  them,  or  either  of  them. 

"In  trials  for  homicide,  the  killing  by  the  prisoner  being 
found  or  admitted,  the  law.  implies  malice,  and  the  burden  lies 
upon  the  prisoner  to  show,  to  the  satisfaction  of  the  jury,  that 
the  killing  was  done  under  circumstances  reducing  the  offence  to 
manslaughter,  or  excusable  or  justifyable  homicide,  but  when 
circuiustances  which  come  out  from  the  examination  of  the  State's 
witnesses,  tend  to  establish  such  defence,  then  it  is  the  duty  of  the 
jury  to  consider  all  the  eviilence,  and  if  they  are  not  satisfied  of 
the  guilt  of  the  accused  beyond  a  reasonable  di)ubt,  they  should 
acquit" 

The  defendant  Smith  asked  the  following  instructions: 

"  If  the  jury  shall  believe,  that  there  was  no  conspiracy  between 
(jrooch  and  Smith  to  kill  John  Cheatham,  or  to  do  hini  great 
bodily  harm;  that  the  meeting  that  night  at  said  Cheatham's 
store  was  not  in  pursuance  of  any  preconceived  unlawful  pur- 
pose; that  said  Smith  did  not  kill  John  Cheatham,  and  did  cut 
James  F.  Cheatham,  not  with  a  purfjose  of  aiding  Gooch  in  an 
unlawful  act,  but  under  the  impulse  of  sudden  passion,  l)eeause 
of  violent  blows  received,  they  would  find  Smith  not  guilty." 

The  Court,  at  the  request  of  the  Solicitor,  gave  the  following 
instructions: 

"  Where  two  persons  agree  to  do  air  unlawful  act,  each  is 
responsible  for  the  act  of  the  other,  provided  it  be  done  in  pur- 
suance of  the  original  understanding,  or  in  furtherance  of  the 
common  purpose.  State  v.  Simmons,  6  Jones,  21  ;  State  v. 
Mat}mos,  80  N.  C,  at  p.  424. 
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"Therefore,  whether  it  was  the  original  intention  and  under- 
standing of  the  prisoners  to  kill  the  decreased  or  not,  if  they 
agreed  together  to  beat  him,  or  to  attack  him,  and  in  furtherance  of 
this  common  design  to  dn  such  unlawful  act,  they  went  to  the 
store  of  the  deceased  and  made  the  attack,  and  in  doing  so,  one 
of  them  gave  him  a  mortal  stab,  the  other  defendant  is  ju«<t  as 
responsible  for  the  killing,  as  if  he  had  held  in  his  own  hand  the 
knife  which  inflicted  the  fatal  wound.  And  he  would  be  equally 
guilty,  if  he  had  not  raised  a  hand  to  strike,  provided  he  was 
there  present  in  pursuance  of  such  common  purpose,  while  the 
other  gave  the  wound. 

"It  is  a  general  principle  of  law,  that  if  one  man  commit  a 
felony,  and  another  be  present,  aiding  or  encouraging  him  to 
commit  it,  they  are  both  equally  guilty,  and  the  person  so  aiding 
and  abetting,  would  be  guilty,  though  his  purpose  to  do  so  was 
not  formed  until  the  very  moment  when  the  act  l)egan;  that  is, 
if  before  the  completion  «)f  the  felony. 

"It  is  true,  as  a  general  rule,  that  when  two  men  meet  and 
fight  upon  a  sudden  quarrel,  on  equal  terms,  no  advantage  being 
taken,  and  one  kills  the  other  with  a  deadly  weapon,  it  will  be 
but  manslaughter,  and  in  such  case,  it  matters  not  which  struck 
the  first  blow.     State  v.  Chavitt,  80  N.  C,  358. 

"The  law  presumes  malice  in  every  wilful  killing  of  a  human 
being.  And  where  such  killing  was  done  on  a  sudden  quarrel, 
in  a  mutual  combat,  the  grade  of  the  crime  depends  upon  the 
character  of  the  provocation.  If  the  provocation  be  great,  it 
will  be  but  manslaughter;  but  if  the  provocation  was  slight,  and 
the  killing  be  done  out  of  all  proportion  to  the  provocation,  it 
will  be  murder. 

"Abusive  wor<ls  never  amount  to  sufficient  provocation  to  ren- 
der a  homicide  manslaughter.  If  committed  on  any  provocation 
less  than  an  assaulting  of  the  person,  it  is  murder.  State  v. 
Tackett,  1  Hawks,  210. 

"He  that  first  assaults,  has  done  the  first  wrong,  and  if  from 
his  so  assaulting  another,  he  brings  upon  himself  the  necessity 
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of  slaying,  to  prevent  being  himself  slain,  he  cannot  be  exou<«d 
for  the  homicide,  but  would  be  guilty  of  murder  or  manslaugh- 
ter, according  to  the  circumstances  of  the  case.  State  v.  firitfatn, 
89  N.  C,  500. 

"If  a  man  assault  another  with  malice  prepense,  or  a  precou- 
ceived  purpose  to  kill,  or  do  great  bodily  harm,  even  thoagh  he 
should  be  driven  to  the  wall,  and  kill  the  other  there  to  save  his 
own  life,  he  is  guilty  of  munler,  for  the  malice  of  that  assault 
communicates  its  character  to  all  the  subsequent  acts.  State  v. 
iJi//,  4D.  &B.,  491. 

"Where  there  is  a  mutual  combat  without  previous  malice,  bat 
on  a  sudden  provocation,  if  one  of  the  parties  takes  an  undoe 
advantage,  as  by  the  use  of  a  knife,  on  an  unarmed  antagooi^t, 
and  thereby  kills  him,  it  is  murder.  State  v.  ScoU^  4  Ire!., 
409.     But  where  they  fight  on  equal  terms,  it  is  manslaughtv^r 

"The  fact  of  killing  with  a  deadly  weapon  having  been  proved, 
the  burden  of  showing  any  matter  of  mitigation,  excuse  or  jus- 
tification, is  thrown  upon  the  prisoner.  It  is  incumbent  nf»on 
the  prisoner  to  establish  such  matter,  neither  beyond  a  rea:«ona- 
ble  doubt,  nor  according  to  the  preponderance  of  testimony,  hot 
to  the  satisfaction  of  the  jury.  State  v.  EUiek,  2  Winst,  56; 
State  V.  Haywood,  Phil.,  376;  State  v.  WUlis,  63  N.  C,  26.  A 
bare  preponderance  of  proof  will  not  do.  State  v.  Oarland,  9<1 
N.  C,  660;  State  Mason,  Ibid,,  683.  If  the  jury  are  left  in 
doubt  as  to  the  extenuating  circumstances,  it  is  murder.  Slate  v. 
Smith,  77  N.  C,  488. 

"  The  evidence  of  defendants  in  trials  for  crimes,  must  be  taken 
with  some  degree  of  allowance,  and  the  jury  should  not  give  it 
the  same  weight  as  that  of  disinterested  witnesses;  but  the  rnle 
which  regards  it  with  suspicion,  does  not  reject  it,  or  necessarity 
impeach  it,  and  if  from  that  testimony,  or  from  it  and  other  cir- 
cumstances in  the  case,  the  jury  believe  that  the  defendants  have 
sworn  the  truth,  then  they  are  entitled  to  as  full  credit  as  any 
other  witness.  State  v.  JBoon,  82  N.  C,  637.  While  the  hw 
regards  such  testimony  with  suspicion,  it  makes  it  the  right  aixl 
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duty  of  the  jury,  to  consider  and  decide  on  the  weight  which  is 
due  to  it.     State  v.  Nash,  8  Ired.,  35. 

"Bare  fear,  (however  well  grounded,)  that  another  intends  to 
kill  one,  when  it  is  not  accompanied  by  an  overt  act  indicative 
of  snch  intention,  will  not  warrant  the  latter  in  killing  the  other 
by  way  of  prevention.  There  must  be  jui  actual  danger  at  the 
time.     State  v.  Scott,  »upra.'* 

The  above  "requests  to  charge"  having  been  given,  the  Court 
resumed  its  charge  and  said : 

"There  are  but  three  living  witnesses  of  the  killing,  and  each 
has  given  you  his  account  of  the  homicide.  You  will  remember 
their  testimony,  in  what  particulars  they  agreed,  and  wherein 
they  differed.  It  is  for  you  to  consider  all  the  testimony,  and 
after  weighing  it,  you  are  to  say  what  really  transpired.  As  the 
Court  has  told  you,  you  can  believe  the  whole,  or  a  part  of  the 
testimony  of  any  witness,  or  reject  it  entirely,  according  to  the 
impression  of  its  truth  which  is  made  upon  your  minds. 

"  If  you  should  believe  from  the  evidence,  that  Smith  and 
John  Cheatham  were  fighting,  and  that  Gooch  intervened  and 
assaulted  John  Cheatham,  without  provocation;  that  John 
Cheatham  got  him  down,  but  without  having  or  using  on  Gooch 
any  weapon,  or  putting  him  in  reasonable  apprehension  of  dan- 
ger to  his  life,  or  serious  bodily  harm,  (of  the  reasonableness  of 
which  apprehension  you  are  to  judge,)  and  Gooch  then  kille<l 
him  with  his  knife;  if  you  believe  those  to  be  the  facts,  you 
should  find  Gooch  guilty  of  murder.  There  is  no  other  evidence 
before  you  that  Gooch  acted  in  self-defence,  beyond  what  may  be 
deduced  from  the  evidence  tending  to  show  that  he  and  Cheat- 
ham were  fighting,  and  Cheatham  was  upon  him.  Gooch 's  testi- 
mony is,  that  he  did  not  cut  Cheatham  at  all.  Smith  testified 
that  he  did  not  see  how  it  was  done.  James  Cheatham  said  that 
John  Cheatham  had  his  hands  on  Gooch,  but  he  saw  him  have 
no  weapon,  and  he  was  not  striking  Gooch,  and  there  is  no  evi- 
dence before  you,  that  John  Cheatham  had  any  knife,  or  any 
weapon,  on  that  occasion.     If  you  believe  that  Gooch  made  the 
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first  assault,  and  afterwards  that  Cheatham  had  him  down,  when 
he  cut  and  killed  Cheatham,  the  law  presumes  malice,  and  the 
burden  is  on  Gooeh  to  satisfy  you,  that  the  killing  was  done  to 
protect  his  own  life,  or  to  save  himself  from  serious  bodily  harm. 
If  you  should  be  satisfied  that  he  had  reasonable  apprehension 
of  such,  and  cut  in  consequence  thereof,  you  would  find  him 
guilty  of  manslaughter;  if  not  so  satisfied,  or  you  are  in  doubt 
as  to  the  mitigating  circumstances,  and  you  believe  the  facts  to 
be  as  recited,  you  will  find  hini  guilty  of  murder.  If  under  the 
circumstances  named,  you  are  fully  satisficfl  that  Gooch  was 
there,  under  a  preconcerted  arrangement  with  Smith,  to  assault 
Cheatham,  and  in  pursuance  of  such  plan,  a  fight  ensueil  in  which 
Gooch  killed  Cheatham,  he  would  be  guilty  of  murder,  even 
though  he  struck  the  fatal  blow  under  reasonable  apprehension 
of  danger  to  his  person  or  life. 

"If  you  are  satisfied  beyond  a  reasonable  doubt,  that  Smith  was 
there  by  a  preconcert  with  Gooch  to  assault  John  Cheatham,  or 
to  draw  him  into  a  fight,  though  they  may  not  have  intended  to 
kill  Cheatham,  and  Go(»ch  did  kill  Cheatham  in  carrying  out 
such  preconceived  unlawful  purpose,  both  are  guilty  of  murder. 
If  you  believe  there  was  no  such  preconceived  purpose,  but  are 
satisfied  beyond  a  reasonable  doubt,  that  Smith  was  there  aiding 
and  abetting  Gooch  before  the  fatal  blow  was  given,  and  Gooch 
did  the  killing  under  the  circumstances  just  mentioned,  then 
Smith  is  guilty  of  the  same  grade  of  otfeuce  as  Gooch,  unless  he 
shows  on  his  own  behalf,  circumstances  of  mitigation  or  excuse. 
If  Gooch  is  guilty  of  murder,  so  would  Smith  be  guilty  of  mur- 
der, in  the  absence  of  such  mitigating  circumstances.  If  Gooch 
is  guilty  of  manslaughter,  so  is  Smith  guilty  of  manslaughter, 
if  present  aiding  and  al)etting  Gooch,  before  the  fatal  blow  was 
given. 

"  If  you  are  satisfied  beyond  a  reasonable  doubt,  that  Smith 
struck  the  fntal  blow,  he  is  guilty  of  murder,  unless  you  are  satis- 
fied that  he  struck  while  still  in  the  heat  of  passion  raised  by 
the  fight  between   him   and  the  deceased,  in   which  event  you 
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should  find  him  guilty  of  manslaughter,  unless  he  used  an  excess 
of  violence  out  of  all  proportion  to  the  provocation,  or  in  con- 
sequence of  a  preconceived  arrangement  with  Gooch  to  assault 
Cheatham,  in  either  of  which  cases,  Smith  would  be  guilty  of 
murder.  If  Smith  did  the  killing,  you  should  find  Gooch  not 
guilty,  unless  you  are  satisfied  beyond  a  reasonable  doubt,  that 
he  was  there  l)y  a  preconcert  with  Smith  to  assault  Cheatham,  or 
if  there  was  no  preconcert,  that  he  was  there,  aiding  and  al>etting 
Smith,  at  some  time,  however  short,  before  the  fatal  blow  was 
struck,  in  which  case  you  should  apply  the  principle  above  laid 
dowD,  as  to  aiding  and  abetting. 

"  You  are  sworn  men.  You  are  to  find  your  verdict  by  the  law 
and  the  evidence  alone.  You  are  to  allow  neither  sympathy  nor 
prejudice  to  sway  you,  for  you  are  to  find  the  truth  of  the  facts, 
and  the  facts  cannot  be  changed  by  any  feelings  which  may  be 
entertained  by  you,  if  any,  towards  the  prisoners.  If  mercy  ought 
to  be  extended  to  either  or  both  of  the  defendants,  you  have  no 
right  to  exercise  it.  The  prerogative  of  mercy,  is,  by  our  laws, 
vested  elsewhere.  With  the  effect  of  your  verdict,  you  have 
nothing  whatever  to  do.  You  impose  no  sentence  aud  inflict  no 
punishment.  Your  duty  is  a  plain  and  straightforward  one. 
You  are  to  weigh  the  evidence  and  find  the  facts — aud  to  apply 
to  the  facts  as  you  find  them  to  be,  the  law  as  laid  down  by  the 
Court,  and  respond  as  to  each  defendant,  whether  he  is  guilty  of 
murder,  or  guilty  of  manslaughter,  or  not  guilty.  There  your 
duty  and  responsibility  will  end." 

The  defendants  did  not  except  to  any  particular  charge,  or  part 
thereof,  given  by  the  Court,  but  generally  to  the  charge  as  a  whole. 

There  was  a  verdict  of  guilty.  Judgment  prayed  and  pro- 
nounced, the  Court  sentencing  the  defendants  to  be  hanged  on 
the  17th  day  of  November,  1885. 

Both  defendants  appealed. 

Attorney  Genei^al,  for  the  State. 

Messrs.  T,  M,  Argo,  W,  N.  Jones,  John  Galling,  J,  A.  WU- 
liamson  and  Octavius  Coke,  for  the  defendants. 
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Ashe,  J.,  (after  stating  the  facta).  Prior  to  the  argument  io 
the  case,  the  counsel  of  the  prisonei-s  moved  the  Court  for  a  new 
trial,  upon  the  ground  of  newly-discovered  testimony.  The 
motion  is  disallowed,  for  the  reason  this  Court  does  not  entertain 
such  a  motion.  It  was  so  expressly  held  at  this  t^rm  of  the 
Court,  in  the  case  of  State  v.  Stames,  upon  a  similar  motion. 

The  prisoners  are  charged  with  the  munler  of  John  A.  Cheat- 
ham, in  the  city  of  Raleigh,  on  the  night  of  the  10th  of  June, 
1885.  After  arraignment,  each  of  the  prisoners  move*!  fi»r  a 
severance  of  the  trial.  The  motion  was  denied  bv  the  Court, 
and  the  prisoners  both  excepted  to  the  ruling.  The  exception 
cannot  be  sustained,  for  the  severance  of  the  trial  was  a  matter 
of  sound  discretion,  to  be  exercised  by  the  Court.  Stat£  v.  Smiili^ 
2  Ired.,  402;  ^nd  1  Whar.  Cr.  Law,  §433. 

By  consent,  a  special  venire  of  two  hundred  men  were  drawn 
from  the  jury-box,  under  §1739  of  The  Code.  When  the  first 
person's  name  was  drawn  from  the  box,  he  was  challenged  by 
the  defendants,  agd  on  his  voir  dire  was  asked  the  following  qoe^ 
tions:  "Have  you  a  cause  pending  and  at  issue  in  the  Superior 
Court  of  Wake  county  ?  Have  you  paid  your  taxes  for  the  last 
preceding  year?  Have  you  served  on  a  jury  within  the  last  two 
years?"  To  each  of  these  questions,  the  Solicitor  for  the  State 
objected,  and  the  questions  were  ruled  out  by  the  Court,  and  the 
juror  tendered.  To  this  ruling  the  prisoners  excepted.  There 
were  several  others  called  on  the  list,  who  were  passed  by  the 
Solicitor  to  the  prisoners,  and  the  same  questions  asked,  with  like 
results.  Neither  of  the  prisoners,  when  the  jury  was  compleieil, 
had  availed  themselves  of  the  twenty-three  challenges  t«>  which, 
by  law,  they  are  entitled,  the  prisoner  Gooch  having  challenged 
peremptorily  only  thirteen,  and  Smith  only  six. 

The  question  of  practice  here  raised  by  the  exceptions  of  the 
prisoners,  was  decided  at  this  term  of  the  Court,  in  the  case  *if 
State  V.  Hensley,  There  the  Court  held,  *'  that  the  right  of  chal- 
lenge is  intended  to  secure  a  fair  and  impartial  trial,  and  to  that 
eiid,  to  exclude  from  the  jury,  persons  objectionable  for  one  or 
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another  cause.  It  is  no  part  of  the  purpose  of  the  right  of  chal- 
lenge, toaflford  the  prisoner  opportunity  to  select  particular  jurors, 
most  likely  to  acquit,  or  give  him  undue  advantage.  He  has  no 
right  to  select  and  have  his  own  choice  of  jurors,  he  has  only  the 
right  to  object  to  twenty-three,  without  assigning  any  cause,  and 
indefinitely,  for  canse  allowed  by  law  to  be  good.  He  only  had 
the  right  to  except  to  objectionable  jurors,  and  to  have  an  unob- 
jectionable jury.  The  conclusive  presumption  is,  that  such  a  jury 
was  obtained,  because  the  prisoner  accepted  jurors  of  the  panel 
tendered,  until  the  jury  was  completed,  while  he  yet  had  the 
right  to  challenge  four  peremptorily."  The  rule  to  be  deduced 
from  this  decision  is,  that  although  the  proper  challenges  by  the 
prisoner  of  the  same  panel  may  be  denied  him  by  the  Court,  it 
is  no  ground  for  a  venire  de  novo,  unless  he  has  exhausted  his 
peremptory  challenges,  for  unless  that  contingency  occurs,  he  is 
not  prejudiced,  for  he  is  presumed,  by  not  exhausting  his  peremp- 
tory challenges,  to  have  what  he  considers  an  unobjectionable 
jury.  There  was,  therefore,  no  error  in  the  ruling  of  the  Court 
in  this  particular. 

We  come  now  to  consider  the  exceptions  taken  by  the  prisoner, 
upon  the  omission  or  rejection  of  evidence  by  the  Court,  and 
there  were  such  a  vast  number  of  exceptions  taken  on  the  trial, 
many  of  which  were  too  trivial  for  consideration,  and  many 
others,  after  being  first  taken,  were  afterwards  avoided  in  the 
progress  of  the  trial,  by  admitting  the  evidence  to  which  they 
were  taken,  that  we  feel  some  distrust,  lest  in  the  confusion  of 
the  evidence  and  exceptions,  we  may  overlook  something  that 
may  be  of  importance. 

In  reviewing  the  evidence  and  the  exceptions  thereto,  we  shall 
only  notice  those  that  were  taken  to  evidence  that  was  not  subse- 
quently admitted,  and  consider  only  such  of  the  instructions 
asked,  as  were  refused  by  the  Court. 

On  the  examination  of  James  F.  Cheatham,  the  State  proposed 
to  prove  by  him,  the  nature  and  character  of  the  wounds  he  had 
before  stated  he  had  received.     The  evidence  was  objected  to  by 
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the  prisoners,  but  received  by  the  Court,  as  part  of  the  res  gedoSy 
and  to  show  the  violence  of  the  transaction.  The  evidence  we 
think,  was  properly  adnaitted  upon  both  grounds. 

Cfiarablee,  a  witness  for  the  State,  testified,  that  on  the  evening 
of  the  homicide,  about  sunset,  he  saw  the  prisoners  together,  about 
36  yards  from  Cheatham's  store,  and  upon  the  witness  being  asked 
what  they  were  doing,  tlie  prisoners  objected;  but  the  Court 
admitted  the  evidence,  and  the  witness  stated  that  Gooch  had  a 
knife,  about  two  and  one-half  inches  long,  cutting  at  Smith,  as 
if  he  was  trying  to  cut  him,  and  Smith  was  knocking  at  him 
with  his  fist;  "they  seemed  to  be  fooling."  He  saw  Gooch  and 
Smith  together  nearly  every  evening  about  that  time.  The  evi- 
dence was  admissible.  It  was  cora|>eteut  to  show  when  and 
what  the  prisoner  were  doing  that  evening,  and  it  was  admissi- 
ble to  show  that  Gooch  had  a  knife  that  evening,  as  evidence 
was  offered  by  the  defence,  tending  to  show  that  he  had  none. 

Wesley  Hamilton,  testimony  on  the  part  of  the  State,  as  to  the 
declarations  of  the  two  prisoners  regarding  the  deceased,  and 
their  accounts  at  his  store,  was  objected  to  by  both  the  prisoners. 
The  testimony  was  cH)mpetent,  to  show  the  dissatisfaction  of  the 
prisoners  with  their  accounts,  and  as  tending  to  support  the  con- 
tention of  the  State,  that  they  bore  a  grudge  against  the  deceased 
on  that  account. 

They  then  asked  the  same  witness  the  question:  "Have  not 
you  known  it  to  be  frequently  to  be  the  case,  that  the  Cheathams' 
have  presented  to  the  city  hands,  accounts  double  what  was  really 
due."  This  question  was  objected  to  by  the  State,  and  ruled  out 
by  the  Court.  The  defence  insisted  that  the  question  was  admis- 
sible, to  rebut  the  testimony  of  Robert  Sanders,  who  had  testi- 
fied that  he  heard  Goo?h,  the  summer  before,  say  to  Smith,  that 
if  Cheatham  "  messed"  with  him  as  he  did  with  other  bands,  he 
would  kill  him.  It  was  insisted  that  it  was  offered  to  explain 
what  was  meant  by  "  messing,"  to  rebut  the  disputing  the  account, 
by  which  the  State  claims  to  show  malice,  and  to  show  that  the 
condition  named  in  the  threat  testified  to  by  Sanders,  never 
existed. 
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We  do  not  see  how  the  refusal  to  admit  the  answer  to  the 
qaestion  could  prejudice  the  prisoners,  for  evidence  was  offered 
by  the  prisoners  tending  to  show  deceased  kept  false  accounts,  and 
was  a  man  who  dealt  hardly  with  his  customers,  and  it  could  only 
have  the  effect  of  showing  that  the  prisoners  may  have  had  just 
ground  of  complaing  of  their  accounts,  and  was  calculated  to 
engender  the  ill  feeling  which  the  State  alleged  they  entertained 
towards  the  deceased  on  that  account.  Such  evidence,  it  seems 
to  us,  only  tended  to  strengthen  the  allegation  of  the  State  in 
that  particular,  and  was  in  fact  prejudicial  to  the  defence.  The 
answer  to  the  question,  so  far  from  showing  that  the  condition 
contended  for  on  the  trial  never  existed,  would  tend  to  show  that 
it  did  there  exist.  It  was,  if  the  deceased,  "messed"  with  him, 
as  he  did  with  others,  that  is,  make  out  a  false  account  against 
him,  he  would  kill  him,  for  both  the  prisoners  complained  of 
their  accounts,  and  alleged  them  to  he  unjust. 

Questions  were  put  by  the  prisoners  to  the  witness  Lambeth, 
the  City  Clerk,  as  to  the  temper  of  the  deceased  towards  the 
prisoners,  and  whether  he  seemed  to  be  mad  with  Sniith,  the  day 
of  the  homicide,  and  did  he  know  from  anything  he  said  that 
day,  that  he  was  mad  with  Smith.  These  questions  were  ruled 
out  by  the  Court,  and  the  prisoners  excepted. 

We  are  unable  to  see  how  the  temper  or  anger  of  the  deceased 
towards  the  prisoners,  can  be  relevant  to  the  question  of  their 
guilt  or  innocence.  In  a  case  of  homicide,  the  question  is,  was 
the  act  of  killing  done  by  the  prisoners  with  malice,  and  that  ques- 
tion can  in  no  way  be  affected  by  the  fact  that  the  deceased  bore 
malice  towards  the  prisoner.  Besides,  if  the  questions  were 
material,  they  were  fully  answered  by  the  witness  Ellis,  who 
stated  that  the  deceased  was  angry  with  Smith,  and  he  commu- 
nicated what  the  deceased  said  on  the  same  day  to  Smith,  and 
that  night  advised  him  not  to  go  to  the  Cheathanis'. 

Ford  Taylor,  a  witness  for  the  State,  was  asked  several  ques- 
tions by  the  defence,  for  the  purpose  of  attacking  the  character 
of  the  deceased,  in  relation  to  his  mercantile  transactions.     They 
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were  ruled  out,  on  objection  by  the  Solicitor,  and  properly  so, 
for  the  moral  character  of  the  decease<J  was  in  no  way  involved 
in  the  question  of  the  guilt  of  the  priHoner^.  The  only  inqoiiy 
that  could  be  made  about  his  character,  was  whether  he  waifi  a 
violent  and  dangerous  man,  and  only  then,  *'  when  the  evidence 
is  wholly  circumstantial,  and  the  character  of  the  transactiuo  i:;! 
in  doubt,"  or  when  "  there  is  evidence  tending  to  show  that  the 
killing  may  have  been  done  on  the  principle  of  self-preservatioD/' 
State  V.  Iwyin,  77  N.  C,  473.  But  the  facts  of  this  case  do 
not  bring  it  within  either  exception. 

The  last  exception  taken  by  the  prisoners,  was  by  Gooch,  to 
the  ruling  of  the  Court  in. permitting  the  Solicitor  to  re-<silJaiid 
re-examine  a  witness.  This,  as  it  has  often  been  decided,  is  a 
matter  entirely  in  the  discretion  of  the  Court. 

The  three  first  instructions  asked  by  the  prisoners,  which  were 
refused  by  the  Court,  are  ail  predicated  upon  an  assumed  state 
of  facts,  not  warranted  by  the  record.  They  are  based  upon  the 
idea  that  Gooch  was  driven  by  the  necessity  of  the  emergency  in 
which  he  was  placed,  to  take  the  life  of  the  deoeasdd,  and  there- 
fore he  was  excusable,  or  at  most  not  guilty  of  murder.  But  in 
no  view  of  the  case,  are  the  prisoners  excusable.  This  offence 
is  either  murder  or  manslaughter. 

The  prisoners  then  asked  the  Court  to  instruct  the  jury,  "thai 
when  a  prisoner,  relying  upon  extenuating  circumstances  to  reduce 
the  offence  from  murder  to  manslaughter  or  excusable  homicide, 
and  the  circumstances  come  out  from  the  State's  witnesses  which 
tend  to  establish  such  defenc*e,  then  it  is  the  duty  of  the  jury  to 
consider  all  the  evidence,  and  if  they  are  not  satisfied  of  th* 
guilt  of  the  accused  beyond  a  reasonable  doubt,  they  should 
acquit."  Whatever  ap|)arent  reasonableness  there  may  be  in  the 
the  proposition  here  contended  for,  the  rule  in  that  respect  ha^ 
too  often  been  recognized  by  this  Court,  to  allow  a  departure 
from  it  at  this  time.  See  the  cases  of  the  State  v.  Ifoson,  90  X. 
C,  676;  State  v.  Garland,  Ibid.,  668;  Stat^  v.  WiUU,  6S  X.  C, 
26;  State  v.  EUiott,  2  Winston,  56;  Staie  v.  BriUmn,  81*  X. 
C,  481. 
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The  Court  was  next  asked  to  iDstruct  the  jury,  ''that  there 
was  uo  evidence  of  any  conspiracy  or  agreemeut  between  Gooch 
and  Smith,  the  prisoners,  to  go  to  Cheatham's  store  for  an  unlaw- 
ful purpose,  or  to  attack  the  Cheathams,  or  in  anywise  to  injure 
them  or  either  of  them."  The  Court  declined  to  give  the  instruc- 
tions, and  left  that  question  to  the  jury. 

The  Court,  in  view  of  the  facts  of  the  case,  could  not  give 
this  instruction,  and  instead  thereof  charged,  "If  you  are  satis- 
fied beyond  a  reasonable  doubt,  that  Smith  was  there  by  precon- 
cert with  Gooch,  to  assault  John  Cheatham,  or  draw  him  into  a 
fi^ht,  though  they  may  not  have  intended  to  kill  Cheatham,  and 
Gooch  did  kill  Cheatham  in  carrying  out  such  preconcerted 
unlawful  purpose,  both  are  guilty  of  murder."  This  presents 
the  main  point  in  the  case,  upon  which  the  question  of  murder 
depends,  and  raises  the  question,  was  there  any  evidence  of  a 
preconcert  between  the  prisoners  to  assault  the  deceased,  or  draw 
him  into  a  fight.  If  there  was  such  evidence,  it  is  unnecessary 
to  consider  the  case  in  any  other  aspect.  What  then,  is  the  evi- 
dence tending  to  show  a  preconcert  between  the  prisoners  for 
such  an  unlawful  purpose?  The  prisoners  were  boon  compan- 
ions; they  were  co-laborers  in  the  same  employment;  they  were 
generally  seen  together,  late  in  the  evening,  in  that  part  of  the 
city  near  the  store  of  Cheatham ;  they  both  had  accounts  with 
Cheatham;  twelve  months  before  the  homicide,  while  together, 
Goc)ch  said  to  Smith,  referring  to  the  false  accounts  made  by 
Cheatham  against  some  of  the  street  hands,  ''  if  Cheatham  ever 
*  messes'  with  me  as  he  does  with  some  others,  I'll  kill  him." 
They  both  had  accounts  in  1885,  with  Cheatham,  and  each  com- 
plained that  the  account  against  him  was  unjust;  and  credit  had 
been  refused  to  both  of  them  by  Cheatham,  in  the  spring  preceding 
the  homicide.  Some  short  time  before  the  homicide,  they  were 
together  at  Ellis'  store;  left  together,  and  as -they  were  leaving, 
the  one  said  to  the  other,  "  let's  go  where  we  are  going,"  and 
they  went  to  Cheatham's  store.  Smith  went  down  in  the  store, 
if  James  Cheatham  is  to  be  believed,  to  where  the  deceased  was. 
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and  asked  for  his  account,  and  while  deceased  was  showing  hia> 
his  account,  Gooch  went  into  the  store  in  his  shirt  sleeves,  and 
walked  down  and  stopped  between  deceased  and  Smith.  Smithy 
after  examining  the  account,  said  it  was  not  correct,  that  he  had 
paid  it  two  or  three  times.  Deceased  replied,  he  could  not  say 
that,  that  he  had  got  every  thing  on  there;  that  he  did  like 
he  had  come  in  there  for  a  row  any  way,  and  he  had  better 
go  out.  The  deceased  then  moved  over  to  the  op|K>site  counter,, 
and  sat  in  a  chair.  Smith  repeated  the  remark,  and  made  at 
him  for  a  fight;  the  deceased  got  out  of  the  chair,  and  pushed 
Smith  against  the  counter.  James  Cheatham  parted  them  by 
pulling  deceased  away,  and  holding  Smith,  and  while  holding 
Smith,  Gooch  rushed  on  deceased,  who  cried  out  two  or  three 
times,  ''he  is  cutting  me."  James  Cheatham  then  turned  Smith 
loose,  and  hastened  to  part  them.  Gooch  was  flat  on  his  hack, 
and  decased  was  on  top  of  him,  with  his  head  turned  off,  and  as 
James  Cheatham  stooped  to  pull  deceased  off^  Smith  cut  him 
on  the  shoulder,  and  as  he  turned,  he  cut  him  again  in  the  side. 
The  deceased  was  stabbed  in  three  places,  one  wound  on  the 
left  side  of  the  face,  from  the  cheek  to  the  jaw-bone — one  a  little 
below  the  left  nipple,  and  the  other  on  the  right  of  the  nipple. 
The  last  went  straight  in,  and  the  other  ranged  down,  at  an  angle 
of  45  degrees.  The  prisoners  left  this  scene  of  blood  together, 
and  when  they  reached  the  street,  the  one  said  to  the  other,  "  We 
have  about  finished  the  d — n  scoundrel."  Smith  went  to  Ellis'^ 
bleeding  from  a  scratch  on  his  face,  and  telling  with  exultation, 
'that  he  had  'snagged'  Jim  Cheatham  twice,  who  'bleated'  and 
ran  behind  the  counter,"  and  said  "he  would  go  back  to  Cheat- 
ham's and  whip  out  the  whole  house."  These  facts,  if  believed 
by  the  jury,  and  they  were  testified  to  by  James  Cheatham,  whose 
character  was  proved  to  be  good,  were  surely  some  evidence  of  a 
preconcert  between  the  prisoners  to  attack  the  deceased.  Their 
conduct  during  the  fight,  offers  some  evidence  of  a  common  pur- 
pose, if  not  an  express  agreement,  to  stand  by  and  assist  each 
other,  if  either  should  get  into  a  fight  with  the  deceased.     Gooch^^ 


FEBRUARY  TERM,  1886.  1013 


State  v.  Gooch. 


armed  with  a  deadly  weapon,  follows  Smith  into  the  store,  and 
takes  his  stand  near  by,  as  if  ready  to  join  in  the  bloody  drama, 
as  soon  as  the  play  is  opened.  Smith  uses  offensive  language, 
oaieulated  to  provoke  the  deceased  to  an  assault,  and  failing  in 
this,  makes  the  assault  himself;  and  as  soon  as  he  and  the  deceased 
are  separated,  Gooch  rushes,  without  the  slightest  provocation, 
upon  the  deceased,  and  during  their  short  contest,  when  the 
deceased  is  unarmetl  and  using  no  violence  upon  his  person, 
except  that  of  being  on  him,  which  Gooch  himself  says  was  by 
accident,  he  gives  him  two  or  three  stabs,  one  or  two  of  which 
are  mortal ;  and  then  when  James  Cheatham  interferes,  as  a  peace- 
maker, to  separate  the  combatants,  Smith  inflicts  two  severe  stabs 
upon  him,  and  then  to  show  the  mala  mens  by  which  they  were 
actuated,  on  leaving  the  house,  Gooch  uses  the  language  testified 
to  by  Alston,  which  indicated  a  remorseless  and  vindictive  spirit, 
which  had  accomplished  its  purpose.  Gooch  testified  that  Smith 
did  the  cutting,  and  Smith  admitted  in  his  testimony  that  he  had 
<;ut  James  Cheatham,  but  denied  that  he  had  cut  John  Cheatham. 
It  is  certain  that  he  was  cut  by  the  one  or  the  other,  and  we  think 
from  the  nature  of  the  wounds  as  described,  they  must  have  been 
inflicted  by  Gooch,  as  testified  by  James  Cheatham.  But  be  that 
as  it  may,  there  being  some  evidence  produced  before  the  jury 
that  there  was  a  common  purpose  on  the  part  of  the  prisoners  to 
assault  or  beat  John  Cheatham,  and  in  pursuance  of  that  com- 
mon design  he  was  assaulted  and  killed,  both  the  prisoners  would 
be  guilty  of  murder,  and  the  jury  were  warranted  in  so  finding. 

Lord  Hale,  in  vol.  1,  p.  440  of  the  Pleas  of  the  Crown,  thus 
lays  down  the  dw^trine  on  the  sul»ject :  "  If  divf*rs  persons  concur 
in  ao  intent  to  do  mischief,  as  to  kill,  rob,  or  heat  another,  and 
one  did  it,  they  are  all  principals,  and  if  many  be  present,  and 
only  one  gives  the  stroke  whereof  the  party  dies,  they  are  all 
principals,  if  they  came  for  that  purpose." 

And  in  State  v.  Simmonsj  6  Jones,  21,  this  Court  held  :  "  When 
on  a  trial  for  murder,  it  appeared  that  two  persons  had  formed 
the  purpose  of  wrongfully  assaulting  the  deceased,  and  one  of 
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them,  in  furtherance  of  such  purpose,  with  a  deadly  weapon  and 
without  provocation,  slew  him,  it  was  held  both  were  guilty  of 
murder." 

In  Regina  v.  Cox^  4  C.  &  P.,  538,  the  mle  is  thus  laid  dovD: 
"  If  two  persons  are  eugaged  in  pursuit  of  anunlawfiil  object,  the 
two  having  the  same  object  in  view,  and  in  pursuit  of  that  com- 
mon object,  one  of  them  does  an  act  which  is  the  cause  of  deaths 
under  such  circumstances  that  it  amounts  to  murder  in  him,  it 
amounts  to  murder  in  the  other  also." 

There  is  another  view  of  the  case,  in  which  the  jury  might 
have  been  warranted  in  finding  the  prisoners  guilty  of  murder, 
and  it  is  this.  If  the  jury  l)elieved  from  the  evidence,  that  the 
prisoners  went  to  the  store  of  Cheatham,  with  the  purpose,  under 
the  pretense  of  fighting,  to  stab  Cheatham,  and  either  the  one  or 
the  other  stabbed  and  killed  the  deceased,  it  was  murder  in  the 
assailants,  no  matter  what  provocation  was  given,  or  how  bigfa 
the  assailants  passion  was  aroused  during  the  fight,  for  the  motive 
in  such  a  caseJs  express.  State  v.  Lane,  4  Ired.,  113;  or  if  they 
believe  from  the  evidence,  that  Gooch  had  prepared  himself  with 
a  knife,  with  the  intention  of  using  it  in  case  he  or  Smith  g»it 
into  a  fight  with  the  deceased,  and  went  to  Cheatham's  store  with 
the  intention  of  having  a  conflict  with  hini,  and  did  kill  him 
with  the  knife,  and  Smith,  having  a  knowledge  of  the  parpose, 
went  with  him,  and  was  present  assisting  in  the  conflict,  the  jury 
were  well  warranted  in  finding  them  both  guilty  of  ninrder. 
State  V.  HoguBf  6  Jones,  381. 

There  is  still  another  view  of  the  case  which  sustains  thever- 
diet  of  the  jury.  Although  they  might  believe  there  was  do 
previous  purpose  on  the  part  of  the  prisoners  to  assail  the  de- 
ceased, and  they  went  to  his  store  for  a  lawful  purpose,  and  got 
into  a  sudden  combat  with  the  deceased,  and  they  believe*!  that 
the  prov(X!!ati(m  given  by  the  deceased  was  but  slight,  and  in  the 
progress  of  the  fight,  the  prisoners  used  an  excess  of  violence, 
out  of  all  proportion  to  the  provocation,  the  killing  was  murder. 
State  V.  Chavis,  80  N.  C,  353;  State  v.  Ourry,  1  Jones,  280; 
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State  V.  Hildreth,  9  Ired.,  440.  In  this  last  case  it  was  held,  "  if 
a  party  enters  into  a  contest,  dangerously  armed,  and  fights  under 
an  unfair  advantage,  though  mutual  blows  pass,  it  is  not  man- 
slaughter, but  murder." 

Our  conclusion  is  that  there  is  no  error.  This  opinion  must 
therefore  be  certified  to  the  Superior  Court  of  Wake  county,  that 
the  sentence  of  the  law  may  be  pronounced. 

No  error.  Affirmed. 


STATE  V.  ADDISON  E.  WILSON. 

Indictment — Defacing  Tomb  •  stones, 

1.  Id  indictmeDts  for  statutory  misdemeanore,  It  is  generally  Bufflclent,  if  the 

indictment  follows  the  words  of  the  statute. 

2.  In  an  indictment  under  the  statute,  (The  Code,  §1088),  for  defacing  or  destroy- 

ing a  tomb-stone,  it  is  not  necessary  to  designate  the  name  of  the  person 
whose  tomb  has  been  defaced,  nor  is  it  necessary  to  charge  in  the  indictment, 
Id  terms,  that  the  dead  body  was  that  of  a  human  being. 

8.  Where  it  appears  that  there  was  a  burying  ground,  on  land  belonging  to  the 
defendant,  and  that  he  caused  his  employes  to  plough  it  up,  and  displace  the 
grave-stones,  It  wa»  heldj  some  evidence  to  go  to  the  jury  that  the  defendant 
was  guilty  under  the  Act. 

4.  Where  the  owner  of  land  consents,  either  expressly  or  by  implication  to  the 
iDterment  of  dead  bodies  on  his  land,  he  has  no  right  to  afterwards  remove 
the  bodies,  or  to  deface  or  pull  down  the  grave-stones  and  monuments  erected 
to  perpetuate  their  memory. 

{Stale  \.  OredU,  91  N.  C,  640,  cited  and  approved). 

Indictment,  tried  before  Gilmer^  Judge^  and  a  jury,  at  Fall 
Terra,  1885,  of  the  Superior  Court  of  Orange  county. 

The  defendant  was  indicted  for  a  violation  of  the  statute,  (The 
Code,  §1088),  which  provides  as  follows:  "If  any  person  shall, 
unlawfully  and  on  purpose,  remove  from  its  place,  any  monu- 
ment of  marble,  stone,  brass,  wood,  or  other  material,  erected  for 
the  purpose  of  designating  the  sjwt  where  any  dead  body  is 
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interred,  or  for  the  purpose  of  preserving  and  perpetuating  the 
memory,  name,  fame,  birth,  age,  or  death,  of  any  pereon,  whether 
situated  in  or  out  of  the  common  burying  ground,  or  shall  unlaw- 
fully or  on  purpose,  break  or  deface  such  monument,  or  alter  the 
letters,  marks,  or  inscriptions  thereof,  he  shall  be  guilty  of  a 
misdemeanor." 

The  indictment  alleges,  that  the  defendant,  ''at  and  in  the 
county  of  Orange  aforesaid,  unlawfully,  wilfully,  and  on  purpose, 
did  remove  from  its  place,  a  certain  monument  of  stone,  erected 
for  the  purpose  of  designating  the  spot  where  a  certain  dead  body 
was  buried,  contrary  to  the  statute,"  &c. 

The  following  is  a  copy  of  the  material  parts  <»f  the  case  set- 
tled upon  appeal  for  this  Court: 

"George  W.  Tate,  a  witness  for  the  State,  testified,  that  he  had 
known  Willowdale  Burial  Ground  all  his  life,  and  lived  in  a 
mile  of  it.  He  was  proceeding  to  testify  further  as  to  the  exist- 
ence of  monuments  in  said  burial  ground,  when  defendant, 
through  his  counsel,  objected  to  any  evidence  of  the  existence  or 
removal  of  any  monuments,  as  there  was  no  allegation  in  the  bill 
of  indictment,  of  any  spot  where  a  dead  body  was  buried,  or 
place  where  a  monument  was  erected,  or  the  name  of  any  person 
over  whom  a  monument  had  been  placed,  or  anything  to  inform 
the  defendant,  what  charge  he  had  to  meet.  The  objection  was 
overruled,  and  defendant  excepted. 

The  witness  tlien  answered,  that  defendant  owned  land  on 
which  said  burial  place  is  located,  in  which  a  large  number  of 
stones  were  erected,  to  indicate  the  place  of  burial  of  dead  bodies. 
Defendant  cleared  this  place,  and  ploughed  it  up,  the  last  of 
April  or  first  of  May,  1883.  Witness'  parents  and  grand- 
parents were  buried  there,  and  hence  witness  went  there,  and 
noticed  that  stones  had  been  thrown  down,  by  felling  trees  and 
ploughing.  The  tombstones  were  torn  off  or  scattered.  After- 
wards, witness  obtained  leave  from  defendant  to  inclose  the 
graves  of  witness'  parents  and  grand  parents.  This  was  in  the 
Spring  of  1883.     Ploughing  was  going  on  when   witness  was 
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building  the  (tailing,  and  that  at  his  last  visit  to  the  burial  ground, 
the  last  of  April  or  the  first  of  May,  he  saw  defendant's  hands 
ploughing  up  and  removing  the  stones  4>r  monuments. 

On  cross-examination,  witness  said  that  he  could  not  say,  with- 
out knowing  when  the  presentment  was  made,  whether  any  stone 
had  been  removed  in  two  years  prior  thereto.  Witness  never 
saw  defendant  move  any  at  any  time — saw  his  hands  and  em- 
ploy^ remove  them;  saw  the  stones  crushed  down  by  timl)er,  the 
last  of  March  or  first  of  April,  1883. 

Upon  this  testimony,  the  State  closed,  and  there  was  no  evi- 
dence offered  bv  the  defemlant. 

The  Solicitor  asked  the  following  instructions,  which  were 
given : 

1st.  If  the  jury  believe  that  the  defendant,  either  by  himself, 
or  by  others  under  his  orders,  removed  any  stone  used  to  desig- 
nate the  resting  place  of  a  dead  body,  he  would  be  guilty. 

2nd.  If  the  jury  find  such  removal  took  place  the  latter  part 
of  April,  or  the  first  part  of  May,  1883,  then  this  action  is  not 
barred  by  the  statute  of  limitations,  the  presentment  having  been 
made  at  Spring  Term,  1885,  (the  first  week  in  April,  1885.) 

The  following  instructions  asked  by  the  defendant,  were 
refused: 

1.  That  upon  the  evidence  in  this  case,  the  defendant  cannot 
be  convicted,  as  there  is  no  proof  that  the  defendant  removed  or 
ordered  the  removal  of  any  monument. 

2.  That  there  is  no  evidence  that  any  monument  was  removed 
within  two  years  prior  to  the  presentment  in  this  case. 

3.  That  there  is  no  proof  that  the  monument  of  any  person 
was  removed. 

At  the  request  of  the  defendant,  the  following  were  given: 

1.  That  the  jury  must  l)e  satisfied  beyond  a  reasonable  doubt, 
that  the  defendant  removed  a  monument  within  two  years  prior 
to  the  presentment  in  this  case. 

2.  That  the  jury  must  be  satisfied  that  the  monument  of  some 
person  was  actually  removed,  within  two  years  prior  to  the  pre- 
sentment in  this  action. 
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There  was  a  verdict  of  guilty,  and  defeDdant  moved  for  a  new 
trial,  upon  the  ground  that  there  was  no  evidence  sufficieot  to 
sustain  the  finding  of  the  jury,  that  the  defendant,  through  him- 
self or  others,  removed  any  monument  within  two  years  prior  to 
the  presentment.     This  motion  was  denied. 

The  defendant  then  moved  in  arrest  of  judgment,  on  the 
ground  that  the  indictment  failed  to  all^e  any  place  where  a 
monument  was  erected,  whose  monument  it  was,  whose  dead 
body  was  interred,  or  whose  memory  was  preserved. 

The  defendant  assigns  as  error,  the  admission  of  the  testimony 
objected  to,  the  refusal  to  give  the  instructions  asked,  and  the 
giving  of  those  asked  on  the  part  of  the  State,  the  denial  of  the 
motion  for  a  new  trial,  and  the  refusal  of  the  motion  in  arrest 
of  judgment. 

The  Court  gave  judgment,  and  the  defendant  appealed  to  this 
Court. 

Attorney  General,  for  the  State. 

Mr.  John  W.  Oraham,  for  the  defendant. 

Merrimon,  J.  (after  stating  the  facts).  It  is  true,  that  the 
oflfeiice  is  rharged  in  the  indictment  in  very  general  terms.  But 
it  must  be  conceded,  that  the  offence  is  plain  and  simple  in  its 
nature,  and  that  the  constituent  facts  are  few,  and  unattended  by 
the  slightest  complication. 

The  charge  is  made  substantially,  indeed,  almost  in  the  very 
words  of  the  statute,  creating  and  defining  the  oiFence,  and  com- 
pletely describes  it.  The  Court  could  see,  and  the  defendant 
could  see  and  understand,  exactly  what  was  charged  against  hitn, 
and  learn  what  was  necessary  for  his  defence,  if  he  had  any.  In 
indictments  for  such  plain  statutory  misdemeanors,  it  is  sufficient 
to  charge  the  offence  in  the  words  of  the  statute.  State  v.  Qredk^ 
91  N.  C,  640,  and  the  authorities  there  cited;  OommonweaUh  v. 
McMillan,  101  Mass.,  34;  StaU  v.  Brocken,  32  Texas,  611; 
Bishop  on  Stat.  Cr.,  §§1098,  1099. 
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It  was  not  necessary,  as  was  insisted  on  the  argument,  to 
charge  that  the  monaroent  was  intended  to  designate  the  spot 
where  the  dead  body  of  a  particular  person  named,  or  a  person 
unknown,  was  interred.  The  statute  is  general  and  comprehen- 
sive in  its  terms,  and  makes  it  indictable  to  remove  the  monu- 
ment intended  to  designate  the  spot  where  any  dead  body,  no 
matter  whose  it  may  have  been,  is  interred. 

Nor  was  it  necessary  to  charge  in  terms,  that  the  dead  body 
was  that  of  a  dead  person.  This  appears  suflSciently  from  the 
purpose  and  language  of  the  statute.  Monuments  such  as  are 
indicated,  are  usually  erected  to  mark  the  sj)ot  where  dead  human 
bodies  are  interred,  and  to  perpetuate  "  the  memory,  name,  fame, 
birth,  age  or  death  of  persons,"  and  therefore,  when  the  statute 
mentions  dead  bodies  in  such  connection,  it  must  be  understood 
to  apply  to  such  dead  bodies,  unless  it  expressly,  or  by  clear 
implication,  intends  a  different  sort  of  dead  body. 

It  was  contended  on  the  argument,  that  if  the  defendant  should 
be.again  indicted  for  the  same  offence,  he  could  not  successfully 
plead  former  conviction.  This  is  a  mistaken  view.  He  could 
not  do  it  «n  readily  perhaps,  as  he  could  if  the  charge  had  been 
more  specific,  but  he  certainly  could  easily  prove  that  he  had 
been  convicted  in  this  case,  and  insist  that  his  ploa  should  be 
sustained,  unless  the  State  should  prove  that  he  had  committed 
m<»re  than  one  such  offence.  The  offence  is  so  simple  in  its  na- 
ture, the  constituent  facts  are  so  few,  that  there  could  not  be  seri- 
ious  difiSculty  in  making  such  defence. 

It  is  clear,  that  there  was  evidence  to  go  to  the  jury  tending 
to  prove  the  charge  in  the  indictment.  A  witness  testified,  that 
there  was  in  the  county  of  Orange,  a  particular  burying  ground — 
that  he  lived  near  it — had  known  it  a  long  while — that  his  father 
and  grandfather  were  buried  there — that  he  erected  an  en(?losure 
around  their  graves,  with  the  express  permission  of  the  defend- 
ant— that  toml)8tones,  erected  to  mark  the  place  where  dead  bod- 
ies were  buried,  were  torn  off  from  their  places,  and  scattered — 
that  the  defendant  owned  the  land,  and  ploughed  it  within  two 
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years  next  before  the  presentment — that  this  was?  done  by  the  de- 
fendant's employes,  with  his  knowledge,  and  there  were  circam- 
stances  in  evidence,  that  went  directly  to  show,  by  reasonable 
inference,  that  it  was  done  by  his  command.  There  was  strong 
direct  and  circumstanstantial  evidence,  and  such  as  warranted 
the  jury  in  finding  a  verdict  o{  guilty.  The  indictment  having 
been  held  to  besufficient,the,evidence  was  relevant  and  pertinent. 

It  was  suggested  on  the  argument,  that  the  defendant,  being 
the  owner  of  the  land,  had  the  legal  right  to  remove  the  niunn- 
ments,  however  indecent,  improper,  and  censurable  it  might  be 
in  a  moral  point  of  view,  to  do  so.  This  view,  it  seems  to  us,  is 
wholly  untenable.  It  does  not  ap|>ear  that  the  defendant  was 
the  owner  of  the  land,  but  granting  that  he  was,  it  was  decent, 
orderly  and  proper  to  bury  the  dead,  they  were  buried,  and  the 
defendant,  or  those  under  whom  he  claimed  title  to  the  land,  if 
h(^  had  title,  must  be  presumed  to  have  assented  to  and  sanctioned 
the  use  of  it  for  burial  purposes,  and  having  done  so,  he  had  not 
the  right  to  remove  the  dead  bodies  interred  there,  or  the  me- 
morial stones  erected  by  the  hand  of  affection  and  i^espect,  and 
much  less  had  he  the  right  to  desecrate  the  place,  by  felling  the 
trees,  ploughing  the  ground,  and  thmwing  down  and  scattering 
the  grave  stones.  Such  desecration  shocks  the  moral  sense  of 
mankind,  while  it  brings  shameful  reproach  upon  its  authors. 
The  law  does  not  tolerate,  but  on  the  ci»ntrarv  forbids  sudi  acts, 
as  criminal  offences  of  serious  moment. 

Causes  might  arise  that  would  requfre  and  justify  the  removal 
of  dead  bodies  from  one  fdace  of  ini«*rment  to  another,  but  >ucIj 
removal  should  be  made,  with  the  sanction  of  kindred,  in  a  proper 
way,  or  by  legislative  sanction. 

It  is  not  questione<l  that  the  Legislature  has  the  anthority  to 
protect  burial  grounds,  and  monuments  to  the  dead,  from  dese- 
cration and  outrage  of  every  kind,  by  declaring  such  acts  crimi- 
nal, and  the  imposition  of  adequate  punishment  by  fine  and 
imprisonment,  one  or  both.  The  Court  properly  refused  to 
arrest  the  judgment. 
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We  discover  no  error  in  the  record.     Let  this  opinion  be  certi- 
fied to  the  Superior  Court  aecoitling  to  law.     It  is  so  ordered. 
No  error.  Affirmed. 


STATE  V.  J.  p.  HENSLEY. 

Jurors — Challenge  to  the  Array — Evidence — Homicide — Murder, 

1.  Where  it  appeared  that  the  county  commissioners  had  not  revised  the  jury 
box  at  the  last  September  meeting,  and  it  also  appeared  that  the  jury  boxes 
were  not  kept  locked,  and  were  kept  in  a  place  easily  accessible  to  unauthor- 
ized persons ;  It  was  heldf  no  ground  of  challenge  to  the  array,  it  not  appearing 
that  they  had  been  tampered  with. 

2.  The  fact  that  one  person  drawn  on  the  special  venire  was  dead,  and  that 
another  had  removed  from  the  county,  before  the  time  when  the  commission- 
ers should  have  revised  the  jury  list,  is  no  gi'ound  for  a  challenge  to  the 
array. 

8.  A  challenge  to  the  array,  must  be  for  some  cause  which  affects  the  Integrity 
and  fairness  of  the  entire  panel,  as  partiality  or  unfairness  in  the  person 
whose  duty  it  was  to  select  the  panel. 

4.  Quare,  whether  a  juror  who  has  a  bond  to  make  title  to  him  for  a  tract  of 
land,  on  which  he  has  made  a  payment,  but  a  portion  of  the  purchase  money  is 
still  due,  is  a  free-holder,  so  as  to  be  competent  to  serve  on  the  jury  as  a  spe- 
cial venire  man. 

5.  A  reasonable  number  of  jurors  of  any  particular  panel,  may,  in  a  capital  fel- 
ony, at  the  instance  of  the  State,  be  required  to  stand  aside,  until  all  the  other 
jurors  of  that  panel  shall  have  been  called;  but  when  all  of  the  others  have 
been  called,  the  prisoner  has  the  right  to  have  the  jurors  so  stood  aside,  ten- 
dered to  him,  or  challenged  by  the  State,  before  another  venire  is  summoned. 

6.  The  right  to  challenge  jurors  is  for  the  purpose  of  obtaining  a  fair  and  impar- 
tial jury,  and  it  was  never  intended  by  it  to  give  either  the  prisoner  or  the 
State,  the  right  to  select  certain  men  whom  the  party  wishes  to  have  as  a 
juror. 

7.  So,  where  the  Court  allowed  a  challenge  for  cause  to  the  State,  to  which  the 
prisoner  excepted,  but  a  jury  was  obtained  from  the  same  panel,  before  the 
prisoner  had  exhausted  his  peremptory  challenges  ;  It  was  hdd^  that  the 
exception  as  to  the  cause  of  challenge,  would  not  be  passed  on  in  this  Court, 
as  it  would  be  presumed  that  a  fair  and  impartial  jury  was  obtained,  for  if 
It  had  not  have  been,  the  prisoner  would  have  exercised  his  right  to  peremp- 
torily challenge  the  objectionable  juror. 

8.  If,  in  such  ease,  the  original  panel  had  been  exhausted,  and  the  jury  com- 
pleted from  another,  the  prisoner  would  have  been  entitled  to  have  the  juror 
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challenged  by  the  State,  teodered,  and  if  the  cause  of  challenge  bj  the  Sut« 
had  been  insufficient.  It  would  have  been  error,  entitling  him  to  a  new  trial 

9.  The  prisoner  however,  is  not  entitled  at  all  events  to  have  every  juror  on  ih^ 
panel,  not  challenged  by  the  State,  tendered,  as  this  right  is  subject  to  proper 
exception,  such  as  that  a  juror  of  the  panel  has  died,  or  failed  to  appear,  or 
has,  for  proper  cause,  been  excused  by  the  Court. 

10.  As  a  genera]  rule,  evidence  is  not  admissible  to  show  that  the  deceased  was  i 
man  of  violent  temper,  and  a  dangerous  man,  because  the  law  prottrcts  the 
lives  of  violent  men,  as  much  so  as  those  of  a  peaceable  disposition,  and  evi- 
dence is  also  generally  incompetent  to  show  that  the  deceased  had  threatened 
the  life  of  the  prisoner. 

11.  The  exceptions  to  these  rules,  are,  1st.  When  it  appears  that  the  killing  was 
done  in  self-defence.  2nd.  If  the  evidence  of  the  killing  be  whoU?  circnm- 
stantial,  and  the  character  of  the  slaying  is  in  doubt,  and  to  make  such  evi- 
dence admissible  in  either  case,  It  must  appear  that  the  prisoner  knew  of  the 
violent  character  of  the  deceased,  and  of  the  fact  that  the  threats  had  been 
made. 

12.  If  the  prisoner  seek  the  deceased  for  the  purpose  of  fighting  with  him,  intend- 
ing to  kill  him  if  he  resists,  and  a  fight  ensues,  and  the  prisoner  slays  the 
deceased,  it  is  murder,  although  deceased  puts  the  prisoner  in  danger  of  his 
life,  during  the  fight. 

18.  So,  if  A  assaults  B  first,  and  upon  that  assault,  6  assaulted  A  so  fiercely  as  to 
pat  A,  the  aggressor,  in  great  peril  of  his  life,  and  A  kills  B,  this  is  murder. 
and  A  cannot  set  up  that  he  slew  B  in  self-defence. 

(SUUe  V.  Murphy,  I  Winst.,  120;  mate  v.  Hagwood,  73  N.  C,  437;  State  v.  Murtix, 
82  N.  C,  672 ;  State  v.  SpecOcs,  94  N.  C,  865 ;  StaU  v.  Shaw,  3  Ired,,  532:  SIoUt. 
Arthur,  2  Dev.,  217;  StaU  v.  Benton,  2  Dev.  <te  Bat.,  208 ;  State  v.  Lytie^  5  Ired.. 
58 ;  State  v.  Cray  ton,  6  Ired.,  144 ;  State  v.  Cockman,  1  Winst.,  484 ;  SiaU  ^.Jom^ 
88  N.  C,  471 ;  State  v  WaehU^tou,  90  N.  C.  664;  State  v.  LUly,  3  Ired.,  434: 
State  V.  Scott,  4  Ired.,  409 ;  State  v.  BarjUld,  8  Ired.,  344 ;  Boltom»\.  Am/3  Jc«e$, 
154 ;  State  v.  Hogue,  6  Jones,  881 ;  State  v.  ChavU,  80  N. C,  a*>3 ;  SiaUw  McSeCi, 
92  N.  C,  812;  StaU  v.  Turpin,  77  N.  C,  478;  State  v.  Mathew,  7b  N.  C-,  533: 
State  v.  HUl,  4  Dev.  <fc  Bat.,  491 ;  State  v.  Martin,  2  Ired.,  101 ;  StaU  v.  Uiu,  4 
Ired.,  113;  SUUe  v.  BrUtain,  89  N.  C,  600,  cited  and  approved). 

Indictment  for  murder,  tried  before  Ovdger^  Judge,  aod  a 
jury,  at  the  December  Term,  1885,  of  the  Superior  Court  of 
Buncombe  county. 

The  prisoner  was  indicted  for  the  murder  of  one  Wm.  G. 
Haney. 

On  the  calling  of  the  special  venirey  which  was  drawn  from 
the  jury  box  in  accordance  with  the  provisions  of  §1739  of  The 
Code,  the  prisoner  challenged  the  array,  and  for  cause  of  chal- 
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leDge  showed,  and  the  Court  found  the  fact  to  be,  that  there  wwi 
no  revision  of  the  jury  list  at  the  September  meeting,  1885,  o( 
the  Board  of  Commissioners  of  Buncombe  county.  That  the 
last  revision  was  in  September,  1884,  and  that  the  jury  box  was 
not  locked  when  it  was  brought  into  Court ;  that  the  jury  boxes 
were  kept  in  the  office  of  the  commissioners,  and  that  other  per- 
sons had  access  to  this  office;  that  the  jury  boxes  were  sometimes 
kept  locked,  and  sometimes  unlocked,  and  that  when  the  Clerk 
of  the  Boanl  went  after  ihem,  for  the  purposes  of  this  trial,  they 
were  unlocked.  It  was  not  suggested  that  any  names  were  taken 
from,  or  added  to,  the  names  in  the  boxes. 

The  office  where  the  l)()xes  were  kept,  had  been  used  at  the 
November  Term,  1885,  of  the  United  States  District  Court,  by 
the  Mars^hall  of  such  Court,  as  a  place  to  assemble  the  witnesses 
in  attendance,  in  order  to  pay  them  off. 

The  challenge  to  the  array  was  not  allowed,  and  the  prisoner 
excepted. 

As  a  further  challenge  to  the  array,  the  prisoner  alleged,  and 
the  Court  found  as  a  fact,  that  one  Peter  Redmond,  who  was 
drawn  on  the  venire^  was  dead,  and  had  died  before  the  first  day 
of  September,  1885,  and  also,  that  one  M.  W.  Reeves,  who  was 
also  drawn,  had  removed  from  the  county  before  the  said  last 
mentioned  date.  The  Court  further  found,  that  when  these 
names  were  drawn  from  the  box,  the  sheriff  stated  that  the  one 
was  dead,  and  the  other  a  non-resident,  and  the  Court  asked  the 
prisoner's  counsel,  if  they  had  any  suggestion  to  make,  the 
Solicitor  asking  the  Court  to  determine  upon  the  facts  of  the 
matter  at  once.  Counsel  for  the  prisoner  said  that  they  had 
nothing  to  suggest,  and  the  names  were  then  put  on  the  list. 

This  cause  of  challenge  to  the  array  was  likewise  overruled, 
an<i  the  prisoner  excepted. 

One  J.  B.  Whitesides,  being  drawn  from  the  venire^  was  chal- 
lenged by  the  State  for  cause,  and  stated  on  his  voir  dire^  that  he 
owned  no  land,  nor  did  his  wife.  That  he  had  a  bond  to  make 
title  to  him,  for  a  lot  of  land,  and  had  paid  a  portion  of  the  pur- 
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chase  money,  and  was  to  have  a  title  made  to  him  when  he  paid 
the  residue.  That  he  lived  on  the  land,  and  paid  the  taxes  oo 
it.  The  Court  held  the  cause  of  challenge  good,  and  the  pris- 
oner excepted. 

The  special  venire  being  exhausted,  the  Court  ordered  the 
sheriff  to  summon  a  venire  of  fifteen  from  the  by-standers,  to 
which  the  prisoner  excepted. 

While  the  Sheriff  was  summoning  this  additional  venire^  it  was 
ascertained  that  four  names  drawn  on  the  first  venire^  had  acci- 
dentally dropped  from  the  box.  By  consent,  they  were  put  back 
into  the  box,  and  the  jury  was  completed  from  them. 

When  the  jury  was  completed,  the  prisoner  had  notexhaubted 
his  peremptory  challenges. 

The  evidence  was  in  substance  as  follows: 

John  Lawson,  a  witness  for  the  State,  testified  that  be  knew 
both  the  deceased  and  the  prisoner.  That  on  Monday,  the  3d 
day  of  November,  1885,  between  6  and  7  o'clock  a.  m.,  he  went 
to  Lawson's  store,  and  found  Haney,  the  deceased,  E.  Recton, 
Tom  Harkins,  and  Charles  Harrison,  standing  in  front  of  the 
store.  That  after  he  had  been  there  for  three  or  four  minutes, 
he  saw  the  prisoner  come  out  of  a  store  on  the  opposite  side  of 
the  street.  That  he  locked  the  store  door,  and  put  the  key  io 
his  pocket,  and  then  started  down  the  street  towards  where  the 
witness  and  the  deceased  were  standing.  That  the  prisoner 
walked  nearly  opjmsite  to  where  the  deceased  and  the  witness 
were  standing,  and  then  turned  suddenly  and  crosseil  the  street. 
When  he  stepped  on  the  sidewalk,  a  few  feet  from  the  deceased, 
he  said,  "Good-morning,  gentlemen,"  to  which  the  deceased 
replied,  "Good-morning,  Jim."  That  the  pri.soner  then  said  to 
the  deceased,  "Gray,  what  did  you  hit  me  for  with  that  stick?" 
The  deceased  answered,  "What  did  you  follow  me,  and  catch  me, 
and  jerk  me  around  the  way  you  did  for?"  The  prisoner  then 
said :  "  You  called  me  a  d — ned  rascal."  The  deceased  answered, 
"You  called  me  that  first."  The  prisoner  then  said,  "Gray,  yoa 
ought  not  to  have  hit  me."     To  this  the  deceased  replied:    '*I 
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know  I  ought  not,  Jim,  and  I  am  Horry  that  I  did  it,  and  I  would 
Dot  have  done  it  for  anything  in  the  world ;"  and  then  added,  '^  I 
haven't  anything  against  you,  Jim,  and  I  don't  want  any  fuss 
with  you"  That  at  this  time,  the  deceased  was  standing  on  the 
sidewalk  to  the  witness's  right,  and  the  prisoner  to  his  left,  and 
they  were  ai)out  six  feet  apart.  After  the  deceased  said,  '^  I  don't 
want  any  fuss  with  you,  Jim,"  the  prisoner  stood  about  one 
minute,  with  both  hands  in  his  pockets,  and  then  drew  his  right 
hand  from  his  pocket  and  struck  at  the  deceased,  and  said,  '^  Take 
that,  d — n  you."  That  the  prisoner  could  not  reach  the  deceased 
with  his  fist,  and  witness  did  not  see  anything  in  his  hand,  but 
as  the  prisoner  made  the  stroke,  he  heard  some  missile  p^ss  him, 
in  the  direction  of  the  deceased.  That  the  prisoner  immediately 
put  his  hand  into  his  hip  pocket,  and  drew  a  pistol.  That  the 
witness  caught  the  prisoner  to  prevent  him  from  shooting,  and  in 
the  struggle  they  both  fell  to  their  knees,  and  al)out  that  time 
the  prisoner  began  shooting.  That  he  fired  two  shots  while  the 
witness  held  him,  and  then  got  loose  from  the  witness,  and 
jumped  about  three  steps  from  him,  and  fired  the  third  shot, 
which  inflicted  the  mortal  wound.  That  as  soon  as  this  shot  was 
fired,  the  prisoner  ran,  but  was  soon  arrested. 

The  witness  further  testified,  that  during  the  conversation 
between  the  prisoner  and  the  deceased,  the  deceased,  who  was  a 
cripple,  seemed  frightened,  and  his  voice  trembled,  but  that  the 
prisoner  seemed  cool,  and  showed  no  sign  of  agitation. 

Charles  Harrison,  a  witness  for  the  State,  testified  to  substan- 
tially the  same  facts  as  the  witness  Lawson,  except  that  he  saw 
the  rock  or  other  missile,  which  the  prisoner  threw  at  the 
deceased  when  he  first  struck  at  him.  That  when  he  threw  the 
rock,  he  said :  "  D — n  you,  take  that,"  and  when  he  put  his  hand 
to  his  pocket  to  draw  his  pistol,  he  said :  "D — n  you,  draw,"  or 
"  D — n  you,  draw  if  you  dare."  That  after  the  rock  was  thrown, 
the  deceased  t«)ok  out  his  knife  and  attempted  to  open  it,  but  it 
dropped  to  the  ground,  when  he  drew  his  pistol,  which  he  held 
in  both  hands,  pointed  at  the  ground.     Witness  noticed  the  pris- 
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oner  while  Lawson  was  attempting  to  hold  him,  aod  saw  him 
trying  to  present  the  pistol  at  the  deceased,  around  Laws«)D'& 
b(jdv. 

There  was  evidence  introduced,  tending  to  show  that  the 
deceased  and  the  prisoner  had  had  a  fight  on  the  Satuniay  even- 
ing previous  to  the  homicide  uu  Monday,  and  that  the  deceased 
had  sticken  the  prisoner,  and  drawn  blood.  There  was  also  evi- 
dence  that  the  prisoner  said,  just  after  this  difficulty,  that  do 
man  could  draw  his  blood  and  live,  and  that  he  would  kill  the 
deceased,  and  that  the  fight  was  not  over  with  yet. 

There  was  conflicting  evidence  as  to  whether  the  deceased  fired 
or  not  at  the  prisoner,  some  of  the  witnesses  saying  that  he  did, 
and  others  that  he  did  not.  There  was  also  evidence  t^oding  to 
show^,  that  the  pistol  found  in  the  hands  of  the  deceased,  after 
his  death,  was  not  discharged,  every  chamlier  being  loaded. 

The  other  material  facts  are  set  out  in  the  opinion. 

There  was  a  verdict  of  guilty  of  manslaughter,  and  from  the 
judgment  thereon,  the  defendant  appealed. 

Attorney- General^  for  the  State. 
Mr.  M,  E.  Carter^  for  the  defendant. 

Merbimon,  J.  The  causes  of  challenge  to  the  array  assigned, 
were  not  such  as  entitled  the  prisoner  to  have  the  whole  panel  of 
the  spe<nal  venire  quashed.  It  is  true  that  the  county  commit 
sioners  were  very  negligent  in  failing  to  revise  and  coneei  the 
jury  lists,  and  to  place  the  names  of  all  persons  in  the  ooauty, 
eliigible  to  be  jurors,  in  the  jury  box;  and  the  chairman  of  the 
Board  of  Commissionei*s,  the  Clerk,  and  Sheriff,  were  equally 
negligent  in  respect  to  their  respective  duties  as  to  the  locking, 
custody,  and  safe-keeping  of  that  box.  Such  n^leet  was  highly 
culpable,  and  ought  not  to  pass  unnoticed  by  the  proper  authorities. 

It  is  very  important  that  the  statutory  r^ulations  in  reqiecl 
to  the  selection  of  jurors,  shall  be  faithfully  observed.  A  dae 
observance  of  them,  greatly  promotes  the  fair  and  intelligent 
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adtuinistratioD  of  public  justice,  and  besides,  the  plain  commands 
of  a  statute  should  never  be  neglected  or  disregarded  by  those 
charged  with  special  duties.  But  important  as  such  regulations 
are,  they  are  regarded  as  only  directory — they  have  never  been 
treated  as  mandatory — and  it  is  only  strictly  necessary  that  the 
persons  summoned  to  be  jurors,  shall  be  elligible  as  such  in 
other  material  respects.  It  is  only  essential  to  obtain  a  fair  and 
impartial  jury,  composed  of  elligible  men. 

It  was  not  suggested,  nor  did  it  appear,  that  any  name  of  a 
person  found  in  the  jury  box,  was  improperly  placed  in  it,  or 
that  any  name  was  improperly  taken  from  it,  nor  did  it  appear 
at  the  time  the  challenges  were  made,  that  the  prisoner  might 
probably  be  prejudiced,  nor  does  it  appear  that  he  was  in  fact,  in 
any  material  respect  or  d^ree,  prejudiced  by  reason  of  the  irregu- 
larities complained  of. 

Nor  was  the  fact  that  one  of  the  persons  named  in  the  venire^ 
had  died  before  his  name  was  drawn,  and  that  another  had  left 
the  county  before  his  name  was  drawn,  and  before  the  jury  lists 
should  have  been  revised  and  corrected,  good  cause  for  such 
challenge.  That  the  names  of  these  persons  were  in  the  jury 
box,  was  probably  owing  to  the  failure  of  the  county  commis- 
sioners to  correct  the  jury  lists,  and  they  were  inadvertently 
placed  \h  the  writ  of  venii^e  facias.  That  the  names  of  two 
persons  had  been  improperly  placed  in  the  special  venire,  was 
surely  no  just  reason  why  the  whole  panel  should  be  quashed. 
These  names  ought  simply  to  have  been  struck  from  it,  as  having 
been  improvidently  placed  there,  and  if  it  turned  out,  that  a 
jury  could  not  be  obtained  from  the  panel,  the  Court  ought  then 
to  have  ordered  a  second  special  venire^  or  the  necessary  addi- 
tional jurors  might  have  been  obtained  as  allowed  by  law.  The 
mere  fact  that  the  names  of  inelligible  jurors,  persons  outside  of  the 
county,  or  persons  dead,  are  named  in  the  special  venire j  cannot 
destroy  or  impair  the  integrity  of  the  whole  panel,  or  in  any  way 
render  it  unlawful,  and  subject  on  that  account,  to  challenge. 
Good  cause  of  challenge  to  the  array,  must  be  such,  as  in  oontem- 
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platioD  of  law,  affects  adversely,  and  reiider»  inelligible  the  whole 
pabel,  as  where  the  panel  had  been  selected  and  arrayed  by  nne 
or  more  persons,  charged  to  select  the  jury,  who  were  moved,  or 
probably  were  move<l,  by  partiality  in  selecting  them,  and  the 
like  causes.  State  v.  Murphy,  1  Winst.,  129;  State  v.  Haywood^ 
73  N.  C,  437;  Stale  v.  Martin,  82  N.  C,  632;  State  v.  Spartg^ 
ante,  865. 

The  State  challenged  a  juror  for  cause,  and  the  latter,  on  bis 
voir  dire,  stated  that  he  owned  no  land — that,  however,  he  lived 
on  a  lot  of  land  and  paid  taxes  for  it — that  he  had  a  bond  f<M' 
title  thereto,  the  title  to  be  made  to  him  upon  the  payment  of 
the  purchase  money,  and  he  had  paid  only  a  portion  of  it.  It 
was  insisted  by  the  Solicitor  for  the  State,  that  this  jsror  was 
not  a  freeholder  in  contemplation  of  the  statute,  and  he  was  not, 
therefore,  eligible.  The  Court  sustained  the  cballenge^  and  the 
prisoner  excepted. 

Whether  or  not  the  cause  of  challenge  thus  assigned  was  good, 
may  be  questioned,  but  we  need  not  decide  that  it  was  or  was. 
not,  because  the  prisoner,  having  the  right  to  challenge  twenty- 
three  jurors  peremptorily,  so  challenged  only  nineteen,  and  the 
jury  was  obtained  from  the  panel  of  the  special  venire.  This  case 
ie  in  this  respect,  materially  different  from  that  of  State  v.  Shau*,  3 
Ired.,  632.  In  that  case,  the  juror  challenged  was  of  the  orig- 
inal panel,  and  when  this  panel  was  exhausted,  and  before  call- 
ing any  of  the  jurors  of  the  special  venire,  the  prisi>ner  did  not 
have  opportunity  to  accept  or  reject  the  juror  challenged,  or  di^ 
charged.     No  such  question  arises  here. 

It  was  in  effect  held,  in  State  v.  A^ihur,  2  Dev.,  217,  and  it 
has  l)een  uniformly  so  held  in  maoy  subsequent  cases,  that  a  rea- 
sonable number  of  jurors  of  a  particular  |ianel  may,  at  tlie 
instance  of  the  State,  be  required  to  stand  aside,  until  all  the 
other  jurors  of  that  panel  shall  I)e  called  and  accepted  or 
rejected,  and  then  the  State  must  challenge  for  cause,  or  chal- 
lenge peremptorily,  if  it  shall  not  before  that  time  haw 
exhausted  its  right  in  this  respect,  the  jurors  so  n-qoired  to  stand 
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aside.  State  v.  Benton,  2  Dev.  <fe  Bat.,  208 ;  State  v.  Lytle,  5 
Ired.,  58;  State  v.  Cratoriy  6  Irecl.,  164;  State  v.  Cockmariy  1 
Winst.,  484;  State  v.  Jones,  88  N.  C,  671.  These,  and  other 
like  cases,  rest  upon  the  ground,  that  the  right  of  challenge  is 
intended  to  secure  a  fair  and  impartial  trial,  and  to  that  end,  to 
exclude  from  the  jury,  persons  objectionable  for  one  or  another 
just  cause.  It  is  no  part  of  the  purpose  of  the  right  of  chal- 
lenge, to  aflFord  the  prisoner  opportunity  to  select  a  particular 
juror  or  jurors,  most  likely  to  acquit,  or  to  give  him  undue 
advantage.  He  has  no  right  to  select,  and  have  his  own  choice 
of  jurors;  he  has  only  the  right  to  object  to  twenty-thrie,  with- 
out assigning  any  cause,  and  indefinitely,  for  cause  allowed  by 
law  to  be  good.  His  right  is  to  have  a  jury,  fair,  impartial,  and 
free  from  just  exception,  and  when  the  jury  is  selected  without 
objection,  the  prisoner  having  the  right  to  object  further,  it  must 
be  presumed  conclusively,  that  such  a  jury  has  been  obtained. 
His  failure  to  object  further,  when  he  could,  is  an  implied 
admission— <leclarat ion — on  his  part,  that  the  jury  is  a  fair  and 
unexceptionable  oue,  though  perhaps  not  his  choice.  This  is 
such  a  jury  as  the  law  contemplates  and  requires. 

We  are  not  to  be  understood  as  saying,  that  the  right  of  the 
prisoner  to  have  the  jury  taken  from  a  particular  panel,  if  it 
shall  not  be  properly  exhausted  before  passing  to  a  second,  or 
another  one,  can  be  abridged.  We  do  not  so  decide,  but  the  con- 
trary, and  hence,  if  a  juror  of  a  particular  panel  were  improp- 
erly rejected  or  made  to  st^nd  aside  at  the  instance  of  the  State, 
and  the  prisoner  did  not  have  opportunity  aiTorded  him  to 
accept,  or  challenge  such  juror  for  cau.^e,  or  peremptorily,  if  his 
right  in  this  respect  had  not  been  exhausted,  this  would  be  error, 
and  upon  exception  properly  taken,  ground  for  a  venire  de  novo. 
The  reason  for  this  rule  seems  to  l)e,  that  the  prisoner  has  had 
opportunity  allowed  by  the  law  to  make  pro|>er  inquiry,  and  con- 
sider the  fitness,  or  want  of  fitness  of  the  jurors  composing  the 
panel,  and  this  may  be  of  just  advantage  to  him  in  obtaining  an 
unol)jectionable  jury.  State  v.  Shaw,  supra ;  State  v.  Washing^ 
ion,  90  N.  C,  664. 
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The  prisoner  is  not,  however,  entitleil  at  all  events,  to  accept 
or  challenge  every  juror  named  in  the  particular  panel,  not  chal- 
lenged peremptorily,  or  successfully  for  cause  by  the  State. 
This  right  is  subject  to  proper  exception,  such  as  that  a  juror  had 
died,  or  had  failed  to  appear,  or  where  the  Court,  for  any  rea- 
sonable cause,  had  discharged  one  or  more. 

In  this  case,  the  prisoner  was  not  entitled  to  have  the  particn- 
lar  juror,  who  was  succes^sfully  challenged  by  the  State,  nor  to 
select  a  jury  of  his  own  choice — he  only  had  the  right,  as  we 
have  seen,  to  except  to  objectionable  jurors,  and  to  have  an  un<»b- 
jectionable  jury.  The  conclusive  presumption  is,  that  such  a 
jury  was  obtained,  because,  the  prisoner  acc*epted  jurors  of  the 
panel  tendered,  until  the  jury  was  completed,  while  he  yet  had 
the  right  to  challenge  four  peremptorily.  If  one  or  more  were 
not  acceptable  to  him,  it  was  his  fault  that  he  did  not  exercise 
his  right  to  object.  Obviously  he  might  have  done  so.  So  that, 
whether  the  challenge  of  the  State  complained  of  was  properly 
or  improperly  allowed,  an  unexceptionable  and  lawful  jury  was 
obtained.  That  the  challenge  was  allowed  presently  when  ma<ie, 
instead  of  directing  the  juror  to  stand  aside  until  all  the  other 
jurors  of  the  panel  had  been  called  and  accepted  or  rejected,  can- 
not alter  the  ease,  because  an  unobjectionable  jury  was  obtained, 
and  the  contingency  in  which  the  prisoner  had  the  right  to  have 
him  tendered,  did  not  arise.  The  exception  cannot,  therefor**,  be 
sustained. 

Evidence  was  offered  by  the  prisoner  and  received,  tending  ta 
prove  that  the  decased  was  a  violent,  quick-tempered  man ;  that 
he  frequently  engaged  in  brawls,  antl  resorted  to  deadly  weapw:?, 
but  this  evidence  w-as  quite  conflicting,  and  the  weight  of  it  tendel 
mainly  to  show,  that  he  was  quarrelsome  when  excited  by  spir- 
itous  liquoi-s.  The  prisoner  also  offered  to  show  by  the  wltne^N 
that  the  do(^eased,  on  the  day  befoix?  the  homicide,  said  to  tha 
witness,  that  he  — Haney — or  Hensley  "  had  to  die  l^fore  the 
election  w-as  over.^'  This  was  not  communicated  to  the  prisiHier. 
The  Court  declined  to  receive  such  evidence,  and  the  prisoner 
assigns  this  as  error. 
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Generally,  evidence  to  prove  that  the  deceased  was  a  |)ersou  of 
bad  temper,  quarrelsome,  violent  and  savage  io  his  nature  and 
habits,  is  inadrnissil)le,  upon  the  grouud  that  the  law  no  more 
allows  the  life  of  such  person  to  be  taken  unlawfully,  than  that. 
of  the  liest  of  men.  Its  protecting  arm  extends  to,  and  embraces 
all  classes  and  conditions  of  men,  without  regard  to  their  imper- 
fections and  infirmities,  except  in  possible  cases  of  outlawry. 
Such  evidence  ordinarily  is  irrelevant — does  not  tend  to  prove 
the  issue,  and  might — generally  would — mislead  the  jury  to  the 
pi-ejudice  of  the  prosecution.  And  evidence  of  threats  of  the 
deceased,  are  for  like  reasons,  generally  inadmissible.  The  mere 
fact  that  he  made  threats  against  the  prisoner,  could  not  justify 
the  latter  in  taking  his  life.  And  especially,  such  evidence 
would  not  be  admissible,  when  the  prisoner  is  guilty  of  man- 
slaughter or  murder,  for  in  no  case  can  the  prisoner  be  excused 
for  committing  the  latter  crime,  nor  can  he  be  justified  in  volun- 
tarily engaging  in  mutual  coml>at  with  the  deceased,  and  slaying 
him,  although  the  law,  in  the  latter  case,  pays  such  regaixl  to  the 
frailty  of  his  nature,  as  to  mitigate  the  killing  to  the  offence  de- 
nominated voluntary  manslaughter.  When  the  slaying  is  done 
with  a  felonious  intent,  evidence  of  the  character  of  the  decreased, 
and  threats  made  by  him,  is  not  material,  and  is  therefore  inad- 
missible. Sta,te  V.  Lilly y  3  Ired.,  424;  State  v.  Hcott^  4  Ired., 
409;  State  v.  Barfiekl,  8  Ired.,  344;  Bottoms  v.  Kent,  3  Jones, 
154  ;  State  v.  Hague,  6  Jones,  381 ;  State  v.  Chavis,  80  N.  C, 
353;  State  v.  McNeill,  92  N.  C,  812;  Wh.  Am.  Cr.  L.,  296; 
Wh.  Am.  Law.  of  Hom.,  §217  et  seq,,  to  §249. 

But  there  are  exceptions  to  the  general  rule  of  law  just  stated, 
applicable  to  cases  peculiar  in  the  facts  and  circumstances  attend- 
ing them:  First,  if  it  appears  from  the  evidence,  that  the  pris- 
oner may  have  slain  the  <leceased  in  order  to  save  his  own  life, 
or  himself  from  enormous  bcnlily  harm  or  j)eril,  and  it  is  doubt- 
ful whether  the  killing  was  excusable  homicicleor  manslaughter, 
it  is  then  competent  to  trive  evidence  of  the  violent  and  danger- 
ous character  of  the  deceased,  and   that  he  made  threats  against 


1032  IN  THE  SUPREME  COURT. 


State  v,  Henslbt. 


the  prisoner^  if  the  latter  had  knowledge  of  such  character  and 
threats.  Second,  if  the  evidence,  in  respect  to  the  homicide, 
tending  to  prove  the  guilt  of  the  prisoner,  is  wholly  circumstan- 
tial, and  the  character  of  the  slaying  is  in  doubt,  such  evidence 
will  be  com  pel  en  t. 

In  cases  embraced  by  these  exceptions,  evidence  of  the  vio- 
lent and  dangerous  character  of  the  deceaseil,  and  his  threats, 
tends  to  remove  the  doubt.  Such  facts  are  some  evidence,  to  be 
taken  in  connection  with  other  evidence,  tending  to  pn»ve  that 
the  prisoner  fought  in  defence  of  his  life,  or  to  save  himself  from 
enormous  bodily  harm,  and  that  he  did  no  more  than  the  law 
allowed  him  to  do,  in  view  of  the  fieril  he  encountei'ed.  In  the 
absence  of  pcjsitive  evidence,  it  is  not  an  unreasonable  inference, 
that  the  prisoner  did  not  seek,  attack,  and  slay  the  deceased,  a 
violent  and  dangerous  man,  who  had  made  threats  against  hioi, 
without  just  and  adequate  cause.  The  object  of  such  evidence, 
is  to  let  the  jury  see,  as  nearly  as  may  be,  all  the  facts  attending 
the  homicide,  and  the  considerations  that  most  likely  at  firet 
deterred  the  prisoner  from  attacking,  and  at  last  drove  him,  when 
himself  was  attacjked  by  the  deceased,  to  slay  hira.  But  if  the 
prisoner  did  not  have  knowledge  of  such  character  of  the 
deceased,  then  such  evidence  would  not  be  competent,  because  it 
could  not  be  inferred,  that  he  acted  upon  facts  of  which  he  was 
ignorant. 

And  so  also,  if  the  evidence  as  to  the  facts  and  circums^tance 
of  the  homicide,  are  altogether  circumstantial,  and  leave  thecliar- 
acter  of  the  offence  in  doubt,  then  such  evidence  is  admissiWe, 
aiid  for  the  reasons  already  stated.  The  Court  must  determine 
when  such  evidence  is  admissible.  Sia^£  v.  Turpin^  77  X.  C^ 
473;  State  v.  Matheios,  78  N.  C,  523;  State  v.  .VoAW/,  «i/ira; 
Pritchet  v.  The  State,  22  Ala.,  39 ;  3fo7iroe  v.  The  StaU,  5  Ga., 
85;  Hor.  <t  Thomp.,  Self  Defence  Cases,  under  the  head?, 
"Character  of  the  deceased  for  violence,"  949,  and  "Threats" 
987. 
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The  evidence  in  this  ease,  does  not  bring  it  within  either  of  the 
exoeptions  stated  above.  The  deceased  did  not  seek  and  attack 
the  prisoner,  or  offer  to  do  so,  and  thus  render  it  necessary  for 
the  latter  to  kill  him,  in  order  to  save  his  own  life,  or  to  prevent 
enormous  bodily  harm  to  himself;  nor  was  the  evidence  as  to  the 
homicide  circumstantial,  nor  was  the  character  of  the  offence  left 
in  doubt.  On  the  contrary,  the  whole  of  the  evidence  as  to  the 
slaying,  was  positive,  and  the  prisoner  himself  sought  the 
deceased,  insulted  and  assaulted  him,  in  a  fierce  and  violent  man- 
ner, in  the  presence  of  several  reputable  persons. 

It  is  our  duty  to  examine  and  consider  the  evidence,  sent  up 
as  part  of  the  case  stated  on  appeal,  in  order  to  determine  the 
merits  of  the  alleged  errors  assigned,  and  we  have  done  so,  with 
that  earnest  care,  the  gravity  of  the  case  requires.  Viewing  the 
whole  of  it  in  the  most  favorable  light  for  the  prisoner,  we  can- 
not hesitate  to  conclude,  that  he  was  at  least  guilty  of  man- 
slaughter. 

Several  witnesses,  who  were  immediately  present  at,  and  saw 
the  homicide,  and  all  that  was  then  done  by  the  prisoner  and  the 
deceased,  and  heard  what  each  of  them  said  to  the  other  in  that 
connection,  gave  substantially  the  same  account  of  what  was  said 
and  done.  These  witnesses  were  not  contradicted  in  any  mate- 
rial respect;  they  were  unim peached,  and  there  was  evidence  of 
their  reputable  character. 

It  appears,  that  on  a  Saturday  night,  the  deceased  and  the 
prisoner  quarreled  and  fought,  and  as  a  result,  the  latter  bled 
freely  from  a  slight  wound.  That  night,  he  sought  and  failed  to 
obtain  revenge,  but  made  threats  then  and  the  next  day,  that  he 
would  have  it.  On  the  next  Monday  morning,  about  the  hour 
of  six  or  seven  o'clock,  the  deceased  and  some  other  persons, 
were  standing  on  the  sidewalk  of  a  public  street,  in  front  of  a 
store.  The  prisoner  was  seen  to  come  to  the  door  of  a  store,  thirty- 
five  or  forty  yards  distant  from  them,  and  look  towards  them. 
He  immediately  retired  from  the  door  out  of  sight — he  soon 
reappeared,  came  out  of  the  store,  and  closed  the  door.     Then, 
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with  one  hand  in  his  pocket,  he  walked  down  the  street,  to  t 
point  nearly  opposite  to  the  place  where  the  deceased  and  the 
other  persons  with  him  were  standing — he  then  turned  saddcDly 
and  crossed  the  street,  and  as  he  stepped  on  the  sidewalk,  a  few 
feet  from  the  deceased,  he  said,  "gocKl  morning  gentlemen." 
This  salutation  was  returned  by  several  of  the  party,  the  deceased 
saying  "good  morning  Jim."  The  prisoner  then  said,  it  seems 
at  once,  to  the  deceased,  "Gray,  what  did  you  hit  me  for  with 
that  stick  ?"  The  deceased  replied,  "  what  did  you  follow  mc, 
and  catch  roe  and  jerk  me  around,  the  way  you  did,  for?"  The 
prisoner  said,  "you  called  me  a  d^-d  rascal" — deceased  said, 
"you  called  me  that  first."  Prisoner  said  in  reply,  "Gray,  yni 
ought  not  to  have  struck  me."  Deceased  said,  "I  know  I  ought 
not,  Jim,  and  I  am  sorry  I  did,  and  I  would  not  have  done  it  for 
anything  in  the  world,  I  haven't  anything  against  you  Jim,  and 
don't  want  any  fuss  with  you."  Another  version  of  this  colloqay 
IS,  that  the  prisoner  said,  "Gray,  what  did  y<»u  hit  me  with  that 
stick  for  Saturday  night?"  Deceased  said  he  was  sorry  he 
had  done  it,  and  hated  he  had  done  so,  and  would  not  do  it 
again  for  the  world.  Prisoner  and  deceased  were  about  sii 
feet  apart,  a  person  standing  between  them.  Deceased  was 
lame  in  one  leg,  and  his  voice  trembled,  as  if  he  were  ex- 
cited by  fear — he  seemed  frightened.  The  prisoner  said,  "Ye?, 
by  G — d,  I  guess  you  are  sorry,"  jerked  his  hand  out  of 
his  pocket,  and  threw  a  stone  or  some  other  missile,  violently 
at  deceased,  missing  him,  saying,  "take  that,  damn  you,"  or, 
"  damn  you,  take  that."  The  deceased  was  seen,  just  at  tliat 
time,  to  put  his  hand  to  his  pocket.  The  prisoner  at  once  pat 
his  hand  to  his  hip  pocket,  and  drew  a  pistol,  saying  to  deceased, 
"damn  you,  draw  it,"  or,  "draw  if  you  dare."  Deceased  it 
first  drew  a  small  knife  from  his  pocket;  tried  to  open  it,  but  it 
fell  from  his  hands  to  the  ground.  He  also  drew  a  pistol,  and 
endeavored  to  use  it,  holding  it  in  both  hands.  It  is  not  certain 
that  he  fired  it  at  all.     It  may  be  that  he  fired  it  once.     As  to 
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this,  the  evidence  is  conflicting.  A  witness,  seeing  the  prisoner 
about  to  fire  his  pistol,  seized  him,  trying  to  prevent  him  from 
doing  so,  and  the  two,  in  the  struggle,  came  to  their  knees,  the 
prisoner  endeavoring  all  the  while  to  shoot  the  deceased,  and 
firing  two  shots.  At  last,  wrenching  himself  loose  from  the  wit- 
ness, he  stepped  off  the  sidewalk  into  the  street,  and  fired  the 
fatal  shot,  the  deceased  falling  to  the  ground.  As  the  prisoner 
turned  to  get  away,  another  of  his  shots  went  into  the  ground. 

Now,  if  thp  prisoner  sought  the  deceased  for  the  purpose  of 
revenge,  and  brought  on  the  combat,  intending  to  kill  him  if  he' 
resisted,  and  he  did  kill  him,  then  he  was  guilty  of  murder,  not- 
withstanding he  may  have  encountered  great  peril  from  the 
deceased,  because,  in  that  case,  the  slaying  was  attributable  to 
the  preconceived  malice.  State  v.  Hill,  4  Dev.  &  Bat.,  491; 
State  v.  Martin,  2  Ired.,  101 ;  State  v.  /xine,  4  Ired.,  113;  State 
V.  Hogtie,  6  Jones,  381. 

Manifestly,  there  was  evidence  of  such  purpose.  The  pris- 
oner was  sorely  dissatisfied  with  the  result  of  the  fight  of  the 
Saturday  night  previous — the  loss  of  blood  galled  him — he 
repeatedly  declared  his  purpose  to  have  blood  and  revenge  for 
the  insult  and  injury  done  him.  ^rmed  with  a  pistol  and  a  mis- 
sile of  some  sort,  he  sought  the  deceased,  cursed  and  insulted 
him  grossly,  and  threw  at  him  violently  the  missile  he  had  con- 
cealed in  his  pocket,  notwithstanding  the  ample  and  submissive 
apology  of  the  deceased.  Seeing  the  latter  about  to  put  himself 
on  the  defensive,  or  resent  the  insult  offered  him,  he  drew  his 
pistol,  and  challenged  the  deceased  defiantly  to  draw  his  weapon. 
The  meaning  of  this  conduct  on  his  part,  in  the  light  of  other 
surrounding  facts,  could  scarcely  be  mistaken.  It  is  plain  that 
the  jury  might  not  unreasonably  have  rendered  a  verdict  of 
guilty  of  murder;  but  they  mercifully  rendered  that  of  man- 
slaughter. 

In  no  |>ossible,  just,  and  reasonable  view  of  the  evidence,  can 
it  be  contended,  that  the  prisoner  fought  se  defendendo.  Armed, 
he  deliberately  went  to  where  the  deceased  was,  brought  on  and 
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befe^an  the  reDcounter,  under  circumstances  that  plainly  indicated 
hib  unlawful  and  criminal,  if  n^t  as  well,  his  bloody  purpo^ 
The  fact  that  a  bystander  seized  and  endeavored  uDsucoe^isfully 
to  prevent  hira  from  using  his  pistol,  could  not  excuse  him  from 
the  guilt  of  manslaughter,  even  if  such  interference  increased 
his  ()eril,  and  thus  rendered  it  necessary  for  him  to  kill  the 
deceased,  in  order  to  save  himself,  because  he  unlawfully  and 
criminally  provoked  and  began  the  combat,  and  he  cannot  be 
be  allowed  to  take  advantage  of  his  own  wrong,  and  take  shelter 
behind  his  own  lawless  con<luct.  It  is  said  by  Lord  Hale,  that 
"  if  A.  assaults  B.  first,  and  upon  that  assault,  B.  re-a?saults  A., 
and  that  so  fiercely,  that  A.  cannot  retreat  to  the  wall  or 
other  non  vJira,  without  danger  of  his  life,  and  then  A  kills 
B,  this  shall  not  be  interpreted  to  be  se  defendendoy  but  to  be 
murder,  or  simple  homicide,  awording  to  the  circumstances  of 
the  case ;  for  otherwise,  we  should  have  all  the  cases  of  ojurder 
or  manslaughter,  by  way  of  interpretation,  turned  into  se  defen- 
dendo.  The  party  assaulted  indeed,  shall,  by  favorable  interpir?- 
Uition  of  the  law,  have  the  advantage  of  this  necessity,  to  1* 
interpreted  as  a  flight,  to  give  him  the  advantage  of  se  defendendo, 
when  the  necessity  put  njx>n  him  by  the  assailant,  makes  his 
flight  impossible;  but  he  that  first  assaulted,  hath  done  the  first 
wrong,  and  brought  upon  himself  this  necessity,  and  shall  ih< 
have  advantage  of  his  own  wrong,  to  gain  the  favorable  inter- 
pretation of  the  law,  that  that  necessity  which  he  brought  oo 
himself,  should,  by  way  of  interpretation,  be  ac^»unted  a.-*  a 
flight,  to  save  himself  from  the  guilt  of  murder  or  mauslaugliter." 
1  Hale  PL  Cr.,  482. 

On  the  same  subject,  Sergeant  Hawkins  says:  "  Neither  shall 
a  man,  in  any  case,  justify  the  killing  of  another,  by  pretence  of 
necessity,  unless  he  were  himself  wholly  without  fault  in  bring- 
ing that  necessity  upon  himself;  for  if  a  man,  in  defence  of  to 
injury  done  by  himself,  kill  any  person  whatsoever,  he  i?^  gui'L^ 
of  manslaughter  at  least;  as  where  divers  rioters  wrougfullr 
detain  a  house  bv  force,  and  kill  th«ise  who  attack  it  from  with- 
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oiit,  and  endeavor  to  re-take  it."  1  Hawk.  PI.  Cr.,  82,  83.  State 
V.  Brittam,  89  N.  C,  500;  Adams  v.  The  People^  47  III.,  376; 
Standfer^s  case,  6  Cal.,  407 ;  State  v.  Linney,  51  Mo.,  40;  Vcri- 
den  V.  Commonwealth^  12  Grat.,  717;  Hor.  &  Thump.  Cases  on 
Self-defence,  985. 

But  if  such  excuse  could  in  any  possible  case  be  allowed,  it 
could  not  in  this.  It  is  by  no  means  certain  that  the  prisoner's 
peril  was  at  all  increased  by  the  interference  of  the  by-8tander, 
to  prevent  him  from  using  the  pistol.  While  the  struggle  con* 
tinued,  he  manifested  not  the  slightest  disposition  to  desist  from 
the  fight,  or  act  upon  the  defensive— on  the  contrary,  while  it 
continued,  he  manifested  the  fierce  purpose  to  persist  in  the  com- 
bat, and  twice  fired  his  pistol  at  the  deceased,  missing  him.  And 
as  soon  as  he  freed  himself  from  restraint,  instead  of  retreating, 
or  showing  the  slightest  disposition  to  do  so,  he  stepped  off  the 
skle-WAlk  into  the  street,  and  fired  the  fatal  shot.  Besides,  at  no 
time  during  the  deadly  struggle,  did  the  deceased  act  in  such  a 
bold,  fearless  and  determined  manner,  as  to  place  the  prisoner  in 
great,  mud)  less  extreme,  peril.  He  was  lame  in  one  of  his 
legs — he  seemed  from  the  first  to  be  alarmed,  and  anxious  to 
avoid  a  conflict.  When  the  missile  w&s  thrown  at  him,  he  at 
first  took  his  knife  from  his  pocket — could  not  open  it,  and  it 
fell  to  the  ground — he  promptly  then  drew  his  pistol,  and  held 
it  awkwardly  in  both  hands.  It  is  doubtful  whetiier  he  dis- 
charged it  at  all — he  certainly  did  not  more  than  once,  and  with- 
out effect.  He  accomplished  in  the  fight  nothing— did  not  touch 
the  prisoner.  A  dangerous  antagonist,  would  have  discharged 
every  chamber  of  the  pistol  at  his  adversary  under  such  circum- 
stances. 

There  is  no  reasonable  ground — n<»t  the  slightest — for  insist- 
ing that  the  prisoner's  case  should  be  treated  as  if  he  had  aban- 
doned the  fight,  fled  to  the  wall,  and  slain  the  deceased  to  save  his 
own  life,  or  himself  from  great  bodily  harm.  •  If  he  was  not  guilty 
of  murder,  it  is  much  clearer,  that  he  cannot^  be  heard  to  insist 
that  he  fought  %e  defendendo. 
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In  each  of  the  special  instructioos  asked  for  by  the  prisoner, 
the  Court  was  requested  to  tell  the  jury,  that  if  they  should  fiod 
the  facts  to  be  as  therein  suggested,  then  they  should  render  a 
verdict  of  not  guilty.  We  have  seen,  that  the  evidence  did  Dot, 
in  any  aspect  of  it,  warrant  such  instructions.  The  Court  ought  oot 
to  have  given  the  two  instructions  granted,  and  it  properly  denied 
the  others. 

There  are  several  other  exceptions  specified  in  the  record, 
which  the  counsel  for  the  prisoner  submitted  without  ai^meot. 
Upon  a  careful  examination  of  them,  we  find  them  without 
merit,  and  we  do  not  deem  it  necessary  to  advert  to  them,  far- 
ther than  to  say  that  they  cannot  be  sustained. 

The  action  of  the  Court  and  jury  towards  the  prisoner,  in  the 
discharge  of  their  respective  duties,  was  beneficent  and  mercifal, 
and  he  has  no  just  or  reasonable  ground  of  complaint  at  it. 

There  is  no  error.  Let  this  opinion  be  certified  to  the  Supe> 
rior  Court,  to  the  end  that  that  Court  may  proceed  to  enter 
judgment  according  to  law.     It  is  so  ordered. 

No  error.  AiGrmed. 
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ABUSE  OF  PRIVILEGE  : 

1.  As  a  general  rule,  objections  to  coinoieuts  of  counsel,  alleged  to  be  au  abuse 

of  privilege,  must  be  made  before  the  case  is  given  to  the  jury,  in  order 
that  the  Court  may,  by  proper  directions,  prevent  any  prejudicial  conse- 
quences. After  verdict  the  exception  should  not  be  entertained.  HoUy 
V.  HoUy,  96. 

2.  There  may,  however,  be  instances  where  the  abuse  of  privilege  is  so  gross 

that  it  will  become  the  duty  of  the  Judge,  ex  mero  motUj  to  interfere. 
Ibid, 

8.  It  is  the  duty  of  the  trial  Judge  to  watch  the  course  of  the  argument  to 
the  jury,  and  to  see  that  no  injustice  arising  from  it  is  done  to  either  the 
prisoner  or  the  State,  and  nothing  appearing  to  the  contrary,  he  is  pre- 
sumed to  have  done  so.    JState  v.  Hogers,  860. 

4.  Abuse  of  privilege  in  the  argument  to  the  jury,  is  never  ground  for  a  new 

trial,  except  when  it  is  gross,  and  probably  injured  the  complaining 
party,  and  was  not  properly  checked  by  the  trial  Judge.    Ibid. 

5.  An  exception  that  the  prosecuting  attorney  used  improper  language  and 

arguments  in  his  address  to  the  jury,  will  not  be  considered,  when  it  is 
not  made  until  after  the  verdict  was  rendered.    JStaU  v.  Speaks,  865. 

6.  Counsel  have  a. right  to  argue  the  law  as  well  the  facts  to  the  jury,  and  in 

doing  so,  they  may  read  adjudged  cases,  but  the  facts  contained  in  such 
cases  cannot  be  commented  on  as  the  facts  of  the  case  on  trial.    IState  v. 

7.  An  exception  that  counsel  abused  his  privilege  in  his  address  to  the  jury, 

will  not  be  noticed  in  this  Court,  when  not  made  in  apt  time.    Ibid. 

ACCESSORIES : 

There  are  no  accessories  before  the  fact  in  larceny,  for  not  only  those  who  aid 
and  abet,  but  all  who  advise,  counsel  or  procure  the  act  to  be  done,  are 
principals.    UtaU  v.  Fox,  928. 

ACCOUNT: 

1.  The  Superior  Court,  in  term,  has  incidental  jurisdiction  to  order  the  tak- 

ing of  an  account  of  the  administration,  where  necessary  for  adjusting 
the  rights  of  the  parties  to  any  action  therein  pending.  Moundlree  v.  Britty 
104. 

2.  The  et  parte  accounts  of  executors  and  administrators  passed  upon  by  the 

Probate  Judge,  are  only  prima  facie  evidence  of  correctness.  They  may 
be  attacked  by  the  next  of  kin,  or  any  other  person  interested  in  the 
estate.    (The  Code,  §1<399).     Grant  v.  Hughes,  281. 
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3.  Where  an  administrator  pleaded  &  final  account,  taken  ex  parte  by  the  Phi- 

bate  Jud^e,  in  bar  of  an  action  by  the  next  of  kin,  but  the  answer  n 
Ta^ue  und  indefinite,  and  contained  unsatisfactory  statements  in  regard 
to  the  administrator's  dealings  with  the  estate,  It  wa»  kdd^  that  it  vas 
proper  to  order  a  reference  to  restate  the  administration  accoanl.  Grant 
V.  Uugh6iy  231. 

4.  Where  an  account  has  been  stated  between  parties,  neither  party  can  go 

back  of  such  stated  account,  and  bring  into  question  transactions  whkh 
took  place  prior  to  such  statement,  and  embraced  therein.— &r^  t. 
Lewis,  392. 

5.  Where  a  defendant  is  shown  to  be  liable  to  account,  a  reference  foUovreae 

a  matter  of  course,  unless  some  plea  in  bar  is  set  up,  such  as  a  release, 
<fec.     Grant  v.  BogerSj  755. 

6.  Where  a  person  dies  domiciled  in  another  State,  and  has  property  in  this 

State,  the  administrator  here  should  file  his  account  with  the  Clerk,  aofd 
have  it  credited  and  passed  on,  before  transferring  the  fund  to  the  State 
of  the  domicll.    Ibid. 

7.  Where  in  bar  to  an  action  for  an  account,  in  a  suit  upon  an  administntfoo 

bond,  it  was  alleged  that  the  decedent  was  domiciled  in  Virginia  at  ibe 
time  of  his  death,  and  that  the  estate  had  been  fully  settled  there,  hot 
the  administrator  in  this  State  had  made  no  settlement  \nth  the  Clerk,  £ 
teas  held^  that  such  plea  did  not  bar  the  account,  although  the  admixus- 
trator  may  show  upon  taking  the  account,  that  the  assets  Id  this  State 
have  in  fact  been  pn)perly  applied.    Ibid. 

ACTION  TO  RECOVER  LAND : 

1.  In  an  action  to  recover  land,  the  Court  may  allow  an  amendment  so  as  to 

set  up  a  mistake  in  a  deed.    Ely  v.  Early^  1. 

2.  An  action  to  recover  the  possession  of  land,  and  to  correct  a  mutual  mis- 

take in  a  deed  for  the  same  land  executed  by  the  plaintiff  to  the  defend- 
ant, constitute  but  one  cause  of  action.    Ibid. 

3.  The  defendant  having  entered  as  the  tenant  of  the  plaintifF,  pendiof  to 

action  by  the  latter  to  recover  possession,  the  counsel  for  the  defendast 
recovered  judgment  by  default  against  his  client  for  the  poesessifOQ  of 
the  same  land,  Issued  a  writ  of  possession,  under  which  the  defendant 
was  put  off  the  premises,  but  her  property  suffered  to  remain,  and  she 
immediately  attorned  and  re-entered  as  the  tenant  of  her  eaidcoooeel; 
Held^  that  these  facts  furnished  some  evidence  of  a  coUaslTe  evietioB  for 
the  purpose  of  defeating  the  plaintiff's  recovery,    /hfc  v.  Tnrmer^  47. 

4.  If  the  plaintiff  in  an  action  of  ejectment,  gets  possession  of  the  land  befi»e 

judgment,  if  he  recover,  he  is  not  entitled  to  a  judgment  that  he  reeoTer 
the  possession,  but  only  to  one  declaring  the  validity  of  his  tiUe,  Wood- 
ley  v.  Hasselly  157. 

5.  Where  land  was  sold  to  make  assets,  and  the  sale  confirmed  and  title  ardered 

to  be  made,  and  afterwards  an  action  of  ejectment  was  broug^ht  by  one 
of  the  heirs,  evidence  in  such  action,  that  the  land  sold  for  an  undei^ 
value,  is  incompetent,  the  order  confirming  the  sale  being  still  in  fovte. 
Sumner  V.  Sessonuj  371. 
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6.  Id  such  case,  the  Insufficieocy  in  price  would  be  cause  for  refusing  to  con- 

flrm  the  sale,  but  is  do  jcround  for  aDuulliug  the  deed  Id  an  action  brought 
to  try  the  legal  title.     Ibid. 

7.  The  fact  that  the  purchaser  at  a  sale  of  laud  to  make  assets,  coDveys  the 

land  to  the  admiolstrator  who  made  the  sale,  shortly  thereafter,  is  very 
slight  evidcDce,  unless  aided  by  other  facts,  to  establish  collusion  between 
such  purchaser  and  the  administrator.    Ibid. 

8.  Where  the  person  making  a  sale  of  land,  purchases  himself  directly,  the 

sale  is  void.  But  if  he  purchases  through  an  agent,  who  afterwards  con- 
veys to  him,  the  legal  title  passes,  subject  to  the  right  of  the  parties  Inter- 
ested, to  divest  it  by  a  proper  proceeding.     Ibid. 

9.  Where  in  an  action  of  ejectment,  the  defendant  sets  up  an  equitable  defence, 

the  plaintiff  may  reply  equitable  matter  in  rebuttal,  although  not  set  up 
in  the  complaint.     Hardin  v.  Rayy  456. 

10.  A  surety  has  the  right  to  call  on  the  principal  debtor  to  indemnify  him  from 

anticipated  loss,  before  he  has  actually  paid  the  debt.    Ibid. 

11.  So,  where  a  debtor  conveyed  land  to  his  surety  to  indemnify  him,  and  after- 

wards the  creditor  sold  the  same  laud  under  an  execution  issued  on  a 
judgment  obtained  on  the  same  debt,  at  which  sale  the  surety  purchased, 
and  brought  ejectment.  It  uxu  hdd,  that  the  interest  of  the  debtor  was 
not  liable  for  sale  under  execution,  but  before  he  could  be  entitled  to  a 
decree  for  a  re-conveyance,  he  must  pay  the  amount  for  which  the  surety 
was  liable,  although  the  surety  never  paid  it.    Ibid. 

12.  While  mere  heresay  or  declarations  are  not  admissible  as  evidence  to  prove 

facts,  yet  when  there  is  a  claim  and  assertion  of  ownership,  which  can 
only  be  proved  by  acts  and  words  of  the  claimant,  such  acts  and  accom- 
panying words,  stand  on  the  same  footing,  and  are  admissible  for  this 
purpose.     Phipps  v.  Pierce,  514. 

13.  Where  the  charter  provided  that  the  title  to  condemned  land  should  remain 

in  the  corporation  as  long  as  it  was  used  by  such  corporation,  but  when 
it  ceased  to  be  so  used,  it  should  revert ;  It  uxu  held,  that  under  the 
charter,  the  corporation  was  not  required  to  use  every  part  and  parcel 
of  the  condemned  land  at  once,  and  a  permissive  use  of  a  portion  of  such 
land,  does  not  deprive  the  corporation  of  the  right  to  take  possession  of 
the  land,  when  needed  for  purposes  of  the  corporation.  Railroad  v. 
MeCaskm,  746. 

14.  A  railroad  corporation,  having  the  right  to  use  land,  or  a  right  of  way  over- 

land, may  maintain  an  action  for  its  possession.     Ibid. 

15.  It  was  a  rule  of  the  commou  law,  which  is  in  force  In  tbls  State,  that  a  con- 

veyance of  land,  held  adversely  to  the  grantor,  was  void,  as  to  the  person 
so  holding  adverse  possession  and  those  claiming  under  him,  but  was 
valid  and  passes  the  title  as  to  all  the  rest  of  the  world.  Johnnni  v. 
PtMrie,  rrZ. 

16.  This  is  altered  by  The  Code,  §177,  to  the  extent  of  allowing  the  grantee  to 

sue  in  his  own  name,  provided  be,  or  any  grantor  or  any  other  person 
through  whom  he  may  derive  title,  might  maintain  such  action,  notwith- 
standing such  conveyance  was  void,  by  reason  of  such  actual  adverse 
possession,  when  it  was  made.    Ibid. 
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17.  The  evldeDce  introduced  by  the  plaintffT  must  coDform  to  his  proofs.  So 
where  in  his  complaint,  the  plaintifT  alle^^ed  that  he  was  seized  of  ceitaia 
lauds  in  fee,  and  the  evidence  showed  that  he  was  only  entitled  to  a  life 
estate,  he  is  not  entitled  to  recover,  in  this  state  of  the  pleadinsce.  Bril- 
tain  V.  DanxdSy  781. 

IS.  Where  the  defendant  used  a  spring  on  the  loe%M  in  qw>^  and  built  a  isprinf 
house  thereon,  which  he  used  as  his  own,  It  wu  hddj  a  sufficient  po»4e»- 
sion  to  satisfy  the  allegation  of  wrongful  possession  by  the  defeodaoL 
fbid. 

19.  Where  the  plaintiff^s  deed  was  for  a  life  estate  only  in  the  locminquo,  with 

his  brothers  and  sisters,  some  of  whom  died  without  issue.  It  wu  kdi, 
that  he  could  recover  the  entire  tract,  under  an  allegation  in  the  coib- 
plaint  that  he  was  seized  in  fee ;  the  interest  which  descended  to  him 
from  his  deceased  brothers  and  sisters  beiog  sufficient  to  support  the 
action.     Ibid, 

20.  An  ex  parte  survey  of  the  line  in  dispute,  in  the  absence  of  the  parties,  ud 

not  ordered  by  the  Court,  is  admissible  in  evidence,  as  tending  to  siio* 
where  the  line  is.    Justice  v.  LiUher^  793. 

21.  When  a  line  from  **  the  Alder  Spring  to  a  post  oak  "  has  been  fixed  by  the 

verdict  of  a  jury,  rendered  in  1874,  as  the  true  line  between  the  ptrtieft, 
and  the  location  of  the  post  oak  being  known,  the  only  question  oo  litis 
trial  was  the  location  of  the  Alder  Spring,  as  fixed  by  the  verdict  of  VSlk 
Heldy  that  the  location  of  a  white  oak  called  for  in  a  grant,  issued  io  liSA, 
was  inadmissible,  the  Alder  Spring  not  being  called  for  in  this  grant  nor 
in  any  other  grant  or  deed  which  was  used  in  the  trial  in  1874,  when  tht 
verdict  was  rendered.    Ibid. 

ADMINISTRATION  BOND: 

1.  If  the  personal  assets  are  wasted,  or  misapplied  by  the  administrator  or 

executi)r,  and  he  should  be  removed,  the  administrator  de  bonU  «um  muft 
exhaust  the  administration  bond,  or  the  estate  of  the  execut4>r,  before  be 
can  proceed  against  the  land  in  the  hands  of  the  heir  or  devisee.  L*B§ 
V.  Wooleyj  412. 

2.  Where  the  personal  estate  is  insufficient,  or  when  it  consists  of  slavei. 

which  after  being  delivered  to  the  next-of-kin,  were  lost  by  the  pw««^ 
of  war,  the  land  becomes  liable  for  the  debts,  and  payment  may  be 
enforced  against  any  tract,  leaving  those  whose  property  may  be  takec 
to  obtain  contribution  from  the  other  heirs  or  devisees,  according  to  the 
respective  value  of  the  lands  held  by  them.    Ibid. 

8.  The  rule  which  puts  the  personal  in  front  of  the  real  estate  in  the  paymwt 
of  debts,  has  reference  to  cases  where  both  are  in  the  jurisdiction  of  the 
Court.    Ibid. 

4.  So,  where  an  administrator  had  paid  the  entire  personalty  over  to  the 
next-of-kin,  before  paying  all  of  the  debts,  and  he  and  the  sureties  on 
his  administration  bond  were  insolvent,  except  one  surety,  who  was  a 
non-resident,  creditors  can  subject  the  land  in  the  hands  of  the  hdn, 
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before  tbey  ha  Ye  ezhaiuted  the  non-resident  surety,  and  it  is  immaterial 
that  such  surety  frequently  returns  to  this  State  on  visits.     Ibid. 

5.  An  administrator  de  bonU  fion,  cum  teUamenlo  annexe,  although  required  to 

execute  the  will,  does  not  stand  on  the  same  footing  in  all  respects  as  an 
executor,  as  his  authority  is  derived  from  the  law,  and  not  from  the  will, 
and  he  cannot  sue  in  another  jurisdiction,  to  recover  the  assets  of  the 
estate.     Grant  v.  BeeMj  720. 

6.  So,  where  a  testator  died  domiciled  in  this  State,  leavinc:  debts  due  b}-  par- 

ties in  Virginia,  the  administrator  de  bonis  Mon,  enni  Ustamento  annexo,  and 
the  sureties  on  his  bond,  are  not  liable  for  a  failure  to  return  such  notes 
on  the  inventory  in  this  State  and  collect  the  same,  when  there  is  admin- 
istration on  the  estate  In  Virginia.     Ibid. 

7.  In  such  case,  If  there  is  no  administration  in  Virginia,  the  administrator 

would  be  personally  liable,  if  he  had  received  such  notes,  and  failed  to 
make  diligent  effort  to  collect  them ;  but  whether  his  bond  would  be 
liable  or  not,  qfuere.    Ibid. 

8.  Where  administration  was  granted  in  1859,  and  the  administrator  died  in 

1877,  and  suit  on  his  bond  was  brought  by  the  administrator  de  bonis  tion 
in  1879  directly  after  his  qualification,  R  was  heldy  that  the  action  was  not 
barred  by  the  statute  of  limitation.     Grant  v.  Rogers,  755. 

9.  Qucere,  whether  in  such  case  the  present  statute  of  limitation  applies,  or 

that  in  force  prior  to  1868.    Ibid. 

10.  Where  a  party  died  domiciled  in  Virginia,  but  administration  was  granted 
in  this  State,  and  an  administration  bond  given,  such  administration 
bond  is  sufficient  botia  notabUia  to  warrant  the  Issue  of  letters  of  adminis- 
tration in  this  State.     Ibid. 

See  also  Administrator. 

ADMINISTRATOR : 

1.  Where  an  administrator  recovers  judgment  upon  bis  cause  of  action,  and 

the  defendant  also  upon  his  counter-claim,  the  former  is  entitled  to  an 
execution  for  the  entire  amount  of  bis  recovery ;  but  the  execution  on 
the  defendant's  judgment  will  be  stayed  until  it  Is  ascertained  what 
amount  of  the  assets  of  the  estate  of  the  intestate  is  applicable  thereto. 
Bcmndiree  v.  Briit,  104. 

2.  The  Superior  Court,  in  term,  has  incidental  jurisdiction  to  order  the  taking 

of  an  account  of  the  administration,  where  necessary  for  adjusting  the 
rights  of  the  parties  to  any  action  therein  pending.    Ibid. 

8.  Where  a  policy  of  insurance  is  payable  to  the  personal  representative  of  the 
deceased,  his  administrator  may  maintain  an  action  for  the  money  against 
some  of  the  next  of  kin  who  have  received  It.     Elliott  v.  Whedbee,  115. 

4.  W^here,  in  such  case,  the  amount  of  the  policy  has  been  paid  to  some  of  the 
next-of-kin  of  the  insured,  and  the  administrator  sues  them  to  recover 
the  amount,  If  the  estate  is  solvent,  and  the  money  Is  not  needed  for  the 
payment  of  debts,  the  defendants  are  entitled  to  retain  their  distributive 
shares,  and  the  administrator  can  only  recover  the  excess.    Ibid. 
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5.  The  ex,  parte  accounts  of  executors  and  odmiDlstrators  passed  upon  by  the 

Probate  Jud^e,  are  ovi\y  prima  facie  evidence  of  correctness.  Tbeymsj 
be  attacked  by  the  next-of-kin,  or  any  other  person  interested  in  the 
estate.    (The  Code,  §1399).     Oranl  v.  Hughet,  231. 

6.  Where  an  action  is  brought  to  compel  a  settlement  of  the  estate  of  an  b:e»- 

tate  in  the  hands  of  his  administrator,  the  administrator  is  a  tnutee  of 
an  express  trust,  and  the  statute  of  limitations  does  not  apply.    Ibid. 

7.  The  statute  of  limitations  does  not  run,  when  there  is  no  one  in  «>» capable 

of  suinfi:.    Ibid. 

8.  Where  an  administrator  pleaded  a  final  account  taken  a  parie  by  the  Pro- 

bate Judge,  In  bar  of  an  action  by  the  next-of-kin,  but  the  answer  w4i 
va^e  and  indefinite,  and  contained  unsatisfactory  statements  lo  regsrd 
to  the  administrator's  dealings  with  the  estate,  It  wu  hdd,  that  it  «u 
proper  to  order  a  reference  to  re-state  the  administration  accouni:.    7^ 

9.  In  action  by  au  administrator,  under  the  statute,  for  damages  for  negli- 

gently causing  the  death  of  his  intestate,  the  complaint  need  not  allege 
that  the  intestate  left  next-of-kin.      Warner  v.  The  Railroad  0».,  250. 

10.  There  is  a  presumption  that  every  intestate  leaves  next-of-kin,  and  the  psrty 

who  wishes  to  negative  the  presumption,  must  aver  and  prove  it   /W. 

11.  In  actions  under  the  statute,  for  damages  for  negligently  causing  the  deat^ 

of  the  intestate,  if  there  be  no  next-of-kin  who  are  entitled  to  the  recoTeiy 
under  the  statute  of  distributions,  the  recovery  goes  to  the  Unlveraity. 
Ibid. 

12.  While  an  administrator  is  estopped  to  deny  the  validity  of  an  assignmeDt  of 

personal  property  made  by  his  intestate  in  fraud  of  creditors,  be  is  dot 
estopped  to  deny  a  donatio  causa  mortiJt.    Kiff  v.  Weaieer,  274. 

13.  A  donatio  causa  mortis  partakes  somewhat  of  the  character  of  a  teetanea- 

tary  disposition,  but  the  assent  of  the  personal  represenutire  is  noC 
essential  to  its  validity.  If  needed  to  pay  debts  it  may  be  recoverwiby 
the  representative,  but  if  there  be  a  residuum  of  the  gift  after  the  pty- 
luent  of  the  debt«,  it  goes  to  the  donee  and  not  to  the  intestate's  eiUte. 
Ibid. 

14.  The  personal  assets  of  a  decedent  are  first  applicable  to  the  payment  of  bis 

debts,  and  only  such  debts  as  are  left  unpaid  after  exhausting  the  ptr- 
sonal  assets,  can  be  satisfied  out  of  his  real  estate.     lAUy  v.  Wcoley,  411 

15.  If  the  personal  assets  are  wasted  or  misapplied  by  the  adminlstrat'M-  or 

executor,  and  he  should  be  removed,  the  administrator  de  bonis  mm  most 
exhaust  the  administration  bond,  or  the  estate  of  the  executor,  before  he 
can  proceed  against  the  land  in  the  hands  of  the  heir  or  devwee.   /W. 

16.  The  rule  which  puts  the  personal  in  front  of  the  real  estate  in  the  pajmeBt 

of  debts,  has  reference  lo  cases  where  both  are  in  the  jurisdiction  of  the 
Court.     Tbid. 

17.  Where  the  executor  dies,  the  next-of-kin,  in  the  order  named  in  the  sUtnte. 

or  his  appointee,  is  entitled  to  administration  with  the  will  annexed,  ia 
preference  to  the  highest  creditor.    LittU  v.  Berry^  433. 

18.  A  contract  between  administrators  or  executors,  that  the  estate  rtsK  he 

managed  by  one  of  them  alone,  is  against  public  policy,  and  void.  1^ 
son  V.  Lin^rger^  641. 


INDEX.  1047 


19.  The  inventory  returned  by  an  executor  or  administrator  Into  the  Clerlc^s 

office,  is  prima  facie  evidence  of  the  solvency  of  the  persons  owing  debts 
to  the  estate  and  described  in  such  inventory,  if  nothing  be  said  in  said 
inventory  to  the  contrary,  against  the  executor  or  administrator  return- 
ing it,  and  the  sureties  on  his  bond,  but  it  Menu  such  inventory  is  not 
evidence  against  an  administrator  de  bonis  notif  and  his  bond.  Grant  v. 
Beeae,  720. 

20.  Such  inventory  is  not  conclusive,  and  the  defendants  may  show  that  the 

personal  representative  made  errors  and  mistakes  in  describing  and 
noting  the  debts  in  the  Inventory.    Ibid, 

21.  When  an  administrator  dies,  his  administrator  holds  the  funds  of  the  first 
intestate  for  the  administrator  de  bonis  non,  and  it  is  his  duty  to  account 
with  sucb  administrator  de  bonis  non.  Wben  he  does  so,  In  the  absence 
of  evidence  of  mistake  or  fraud  and  collusion,  the  presumption  is,  that 
the  settlement  was  in  full,  and  embraced  all  matters  that  ought  to  have 
been  accounted  for,  and  it  shifts  the  burden  of  proof  to  the  party  attack- 
ing it,  to  show  that  debts  due  the  estate  of  the  first  intestate,  and  returned 
by  the  deceased  administrator  as  solvent,  but  which  have  not  been  col- 
lected, were  collectable.    Ibid. 

22.  Apart  from  positive  fraud,  an  administrator  de  bonis  non  is  liable,  if  he  fails 
to  use  due  care  and  diligence  in  collecting  from  the  administrator  of  the 
deceased  administrator,  all  of  the  assets  of  the  first  estate  unadministered 
by  him,  and  it  is  bis  duty  to  do  this,  without  any  demand  or  request 
from  the  creditors  or  distributees  of  the  first  estate.    Ibid. 

28.  Where  an  administrator  received  into  his  possession  certain  slaves  belong- 
ing to  the  estate  of  his  intestate,  he,  and  the  sureties  on  his  bond,  is 
liable  for  their  hire  received  by  him,  in  the  same  manner  as  for  the  hire 
or  price  of  other  chattels  so  received.    Ibid. 

24.  In  such  case,  where  the  slaves  were  hired  In  1863  and  1864,  and  the  admin- 

istrator used  reasonable  diligence  in  hiring  them  and  collecting  the  hire, 
if  the  same  was  paid  in  Confederate  money,  and  the  administrator  kept 
it  apart  and  separate  as  part  of  assets  of  the  estate,  and  it  was  lost  by  the 
results  of  the  war,  the  administrator  is  not  liable.    Ibid. 

25.  In  sucb  case,  in  the  absence  of  evidence  of  the  amount  of  hire  which  the 

administrator  actually  received,  he  should  be  charged  with  the  reasona- 
ble hire  of  the  slaves  in  Confederate  money,  and  this  amount  should  be 
scaled,  in  the  same  manner  as  if  he  had  converted  the  Confederate  money 
received  from  such  hiring.    Ibid. 

26.  Where  an  administrator  sold  and  assigned  a  judgment  due  the  estate  of  his 

Intestate,  for  fifty  per  cenittm  of  its  face  value,  and  on  the  same  day  the 
judgment  debtor  paid  the  assignee  the  entire  amount  due  on  the  judgment, 
and  it  appeared  that  at  the  time  of  the  assignment  the  judgment  debtor 
was  solvent,  and  the  judgment  collectable ;  It  was  Tield,  gross  negligence, 
and  the  administrator  and  the  sureties  on  his  bond  were  liable  for  the 
fuU  amount  of  the  judgment.    Ibid. 

27.  In  such  case,  it  is  no  justification  to  the  administrator  that  the  counsel  for 

the  next-of-kin  authorized  sucb  sale,  unless  the  counsel  has  express 
authority  from  his  client  lo  do  so.    Ibid. 
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28.  Ad  administrator  is,  in  an  important  sense,  a  trustee  for  those  who  will  take 

benefits  under  his  intestate.     Ibid. 

29.  Where  a  person  dies  domiciled  in  this  State,  having  personal  property  ia 

other  States,  the  personal  estate,  wherever  situat-ed,  must  be  di^triboied 
according:  to  the  laws  of  this  State,  but  each  State  has  the  power  to 
administer  so  much  of  the  estate  as  may  be  within  its  jnrisdictioo,  for 
the  securit}'  of  domestic  creditors,  and  when  thej  are  provided  for,  to 
distribute  the  remainder  to  the  persons  entitled,  without  regard  to  tbe 
place  of  their  domicile.    Ibid, 

80.  Where  a  person  dies  in  North  Carolina,  having  personal  propertj  in  Va^ 

ginia,  the  Virginia  administrator  is  not  bound  to  account  to  the  adminis- 
trator here  for  the  surplus  after  paying  debts,  nor  is  the  admiaistracor  in 
this  State  required  to  collect  such  surplus  from  the  foreign  administr&tor. 
Ibid. 

81.  The  grant  of  letters  of  administration,  although  general  in  its  terms,  is 

limited  to  the  adraintstratlon  of  property  in  this  State,  and  gives  oo 
authority  to  the  administrator  to  administer  the  property  in  another 
government,  and  a  failure  to  return  such  property  on  his  inventory  is  bo 
breach  of  his  bond.    Ibid. 

82.  In  such  case,  if  the  administrator  received  such  foreign  assets,  be  may.  ia 

equity,  be  held  personally  to  account,  on  the  ground  of  a  personal  trust 
in  the  administrator,  without  regard  to  where  it  was  asaumed.    Ibid. 

88.  An  executor  stands  upon  a  different  footing,  as  he  derives  his  antfaioity 
from  the  will,  and  not  simply  from  the  law,  and  whan  he  proves  the  vill 
as  required  b}*  the  law  of  the  domicil  of  the  testator,  it  passes  the  prop- 
erty to  him,  wherever  it  may  be  situated,  according  to  its  legal  effect 
Ibid. 

84.  An  administrator  de  botiis  non,  cian  teatamento  annexo,  although  required  to 

execute  the  will,  does  not  stand  on  the  same  footing  in  all  respects  as  to 
executor,  ua  his  authority  i«  derived  from  the  law,  and  not  from  the  will, 
and  he  cannot  sue  in  another  jurisdiction,  to  recover  the  assets  of  the 
estate.    Ibid. 

85.  So,  where  a  testator  died  domiciled  in  this  State,  leaving  debts  due  by  p8^ 

ties  in  Virginia,  the  administrator  de  boni*  non^  cum  Uttamtido  annao^ 
and  the  sureties  on  his  bond,  are  not  liable  for  a  failure  to  return  sacb 
notes  on  the  inventory  in  this  State  and  collect  the  same,  when  there  ti 
administration  on  the  estate  in  Virginia.    Ibid. 

86.  In  such  case,  if  there  is  no  administration  in  Virginia,  the  administrator 

would  be  personally  liable,  if  he  had  received  such  notea,  and  failed  to 
make  diligent  effort  to  collect  them  ;  but  whether  his  bond  would  be 
liable  or  not,  qtuei'e.    Ibid. 

87.  An  administrator  or  executor  is  not  entitled  to  commissions  under  all  cl^ 

cumstauccA,  but  he  must  have  earned  them  by  an  honest  and  just  discbaige 
of  his  duty,  and  it  must  appear  that  the  receipts  and  expenditures  have 
been  fairly  made,  in  the  course  of  the  administration.    Ibid. 

88.  Where  an  administrator  failed  to  tile  any  inventor}'  or  annual  accouni*  of 

his  administration,  and  it  appeared  that  he  had  been  guilty  of  gross  oef  • 
ligence  and  want  of  care  in  his  management  of  the  estate,  he  is  not  eoti* 
tied  to  commissions.    Ibid. 
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99.  Bona  notabiliay  consists  of  any  obligations  due  to  the  intestate^s  estate, 
which  are  recoverable  by  action.     Grant  v.  Rogen^  755. 

40.  Where  a  party  died  domiciled  in  Virginia,  but  administration  was  granted 

in  this  Slate,  and  an  administration  bond  given,  such  administration  bond 
is  sufficient  howi  notabilia  to  warrant  the  issue  of  letters  of  administra- 
tion in  this  State.    Ibid. 

41.  Where  in  bar  to  an  action  for  an  account,  in  a  suit  upon  an  administration 

bond,  it  was  alleged  that  the  decedent  was  domiciled  in  Virginia  at  the 
time  of  his  death,  and  that  the  estate  bad  been  fully  settled  there,  but 
the  administrator  in  this  State  bad  made  no  settlement  with  the  Clerk,  It 
toas  hdd,  that  such  plea  did  not  bar  the  account,  although  the  administra- 
tor may  show,  upon  taking  the  account,  that  the  assets  in  this  State  have 
in  fact  been  properly  applied.    Ibid. 

43.  Where  a  debtor  died  after  the  bond  was  due  and  the  presumption  had  begun 
to  run,  and  no  administration  was  had  on  his  estate  for  some  years.  It 
toaa  htidy  that  the  time  during  which  there  was  no  administration  must  be 
eliminated,  and  only  the  time  during  which  there  was  a  person  in  es9e  to 
sue  could  be  counted  in  computing  the  ten  years.    Long  v.  Cleggj  763. 

ADMISSION  : 

1.  The  rule  that,  an  admission  of  the  truth  of  a  statement,  made  by  another 

in  the  presence  of  a  party  to  an  action,  will  be  inferred  from  his  silence, 
applies  to  the  prosecutor  in  a  criminal  action.    State  v.  Buxton^  947. 

2.  To  authorize  such  inference  it  must  clearly  appear,  not  only  that  the  state- 

ment was  fully  understood,  but  also  that  it  was  of  such  a  character,  or 
made  under  such  circumstances  as  would  naturally  call  for  some  reply. 
Ibid. 

ADVERSE  POSSESSION  : 

1.  Where  the  Judge  charged  the  jury,  that  if  the  defendant  had  occupied  cer- 

tain land  adversely,  under  known  and  visible  boundaries,  for  twenty  years, 
they  should  presume  mesne  conveyances  to  him  from  the  grantee  of  the 
State  and  those  claiming  under  him,  and  there  was  no  evidence  of  such 
possession  ;  It  was  hddy  to  be  error.     Kitig  v.  Wells,  844. 

2.  Where  a  wrongdoer^s  possession  of  land  is  so  limited  in  area  as  to  alford  a 

fair  presumption  that  he  mistook  his  boundaries,  and  did  not  intend  to 
set  up  a  claim  within  the  lines  of  the  other  party's  deed,  it  is  a  proper 
ground  for  presuming  that  the  possession  is  not  adverse.    Ibid. 

3.  So  where  the  line  was  a  long  one,  running  over  a  wild,  mountainous  ridge, 

and  the  defendant  had  possession  of  less  than  a  quarter  of  an  acre,  such 
possession  was  no  evidence  of  an  adverse  possession  of  the  entire  lap- 
page,  in  the  absence  of  any  evidence  of  a  knowledge  by  the  adverse  party 
of  such  possession.    Ibid. 

4.  Where  a  deed  conveying  a  large  body  of  land  contains  the  following  words 

'Mncluding  all  lands  not  heretofore  sold,-'  and  a  portion  of  the  tract  cov- 
ered by  the  calls  of  the  deed  had  been  sold,  such  deed  is  not  color  of  title 

67 


1050  INDEX. 


to  the  tract  previously  sold,  although  embraced  in  its  calls,  and  p<i«M»- 
sino  for  seven  years  under  It  by  the  grantee  will  not  give  a  «ood  titl*. 
Jbid. 

5.  In  such  case,  the  tract  previously  sold  is  as  much  excluded  from  the  open- 
tion  of  the  deed,  as  if  expressly  excluded  by  metes  and  bounds.    Ibid, 

AFFRAY : 

1.  By  The  Code,  §1353,  the  husband  or  wife  of  the  defendant,  is  a  competcm 

witness ^r  the  d^endant^  in  all  criminal  actions  or  proceedings.  SUU  t. 
Harbison  y  885. 

2.  By  iH354,  neither  husband  nor  wife  is  competent  or  compellable  to  Kfrt 

evidence  against  the  other  in  any  criminal  proceeding.    Ibid, 

8.  When  two  are  indicted  in  the  same  bill  for  an  affray  and  mutual  assaolte  on 
each  other,  the  wife  of  neither  is  a  competent  witness  for  the  State  or  for 
the  other  defendant.    Ibid, 

4.  The  jurisdiction  conferred  upon  the  Superior  and  Criminal  Courts  to  bear 

and  determine  Indictments  for  affrays  committed  within  one  mile  of  tbe 
place  where,  and  during  the  time,  such  Courts  are  being  held,  (The  Code, 
^892,)  is  not  exclusive,  but  concurrent  with  tiiat  of  the  Justices  of  the 
Peace.    State  v.  Bowers^  910. 

5.  If  a  person,  by  such  abusive  language,  or  offensive  conduct  towards  Uh 

other,  as  is  calculated  and  intended  to  bring  on  a  fight,  induces  thit 
other  to  strike  him,  he  is  guilty,  although  he  did  not  return  the  blow. 
State  v.  Fanning  J  940. 

AGENT : 

1.  The  coubtitution  of  the  husband  the  agent  of  the  wife  for  the  purpose  of 

leasing  her  lands,  confers  no  authority  upon  him  to  subject  her  rents  to 
the  lieu  of  advancements  of  agricultural  supplies  made  to  her  tenant  k> 
enable  him  to  make  the  crop,  by  one  who  believed  the  lands  belonged  to 
the  husband  and  agent,  if  the  wife  did  nothing  to  produce  such  beliet 
or  otherwise  mislead  the  parties  to  the  transaction.   Lqftin  v.  CrosiZMd,  7L 

2.  A  contract  to  sell  a  tract  of  land,  purporting  to  belong  to  ^feme  comtU  wis 

made  by  one  who  acted  as  her  agent ;  It  %oa»  held,  that  the  contnct  wh 
not  binding  on  the  feme  1st,  because  of  her  coverture,  and2Dd,  beansellw 
agent  was  not  authorized  by  an  instrument  under  seal  to  make  tlie  eoa- 
tract.  Such  contract  is  not  binding  on  the  agent,  because  its  tennsdo 
not  i)urport  to  bind  him.    Boyd  v.  Turpifif  137. 

3.  A  6on  conveyed  his  land  to  his  mother,  a  feme  covert,  for  the  purpose  of 

defrauding  his  creditors,  and  afterwards  contracted  in  her  name  snd  ti 
her  agent  to  bell  the  land  to  a  bonajide  purchaser.  After  a  portion  of  the 
purchase  money  had  been  paid,  the  mother  attempted  to  repudistetlw 
contract,  and  brought  an  action  to  recover  the  posaeaslon  of  the  land; 
Held,  that  she  cannot  be  permitted  to  hold  the  land  for  which  she  paid 
nothing  and  at  the  same  time  disown  the  authority  of  the  ag«nt  who 
assumed  to  act  for  her.  She  must  either  surrender  the  land  to  him.  or 
abide  by  his  disposition  of  It.  The  disability  of  coverture  carries  with 
it  no  license  to  practice  a  fraud.    Ibid. 
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4.  Id  such  case,  a  Court  of  Equity  looks  through  tbe  disguises  wbicb  cover 

the  transactioDf  and  charges  the  legal  estate  with  a  trust,  which,  while  it' 
caoDot  be  euforeed  by  the  fraudulent  donee,  may  be  by  those  who  in  good 
faith,  deal  with  him  as  possessed  of  authority  to  make  the  contract  of 
sale.    Ihid, 

5.  Where  a  deed  throughout,  including  the  covenants,  appears  to  be  the  per- 

sonal deed  of  the  grantor,  the  word  ''  agent,''  put  after  the  signature  and 
seal,  is  surplusage,  and  alTords  no  evidence  that  the  title  was  vested  In 
any  other  than  the  grantor.    Fither  v.  The  Mining  Co.^  897. 

6.  Where  it  appeared  from  the  terms  of  a  contract,  that  the  intention  was  to 

appoint  an  agent  to  sell  certain  goods,  although  the  contract  Is  termed  a 
conditional  sale,  the  contract  will  be  interpreted  as  making  an  agency, 
and  need  not  be  registered.    Empire  Drill  Oo.  v.  AllinoHf  54b. 

7.  The  mere  fact  that  a  wife  has  constituted  her  husband  her  general  agent, 

does  not  warrant  a  presumption  that  she  authorized  him  to  settle  a  debt 
due  her,  in  a  manner  which  enures  entirely  to  his  own  benefit.  Williami 
V.  JohwttoH^  683. 

8.  On  the  trial  of  an  indictment  for  selling  liquor  under  this  Act  (Laws  of 

1885,  ch.  175,  ^J4,)  evidence  is  immaterial  which  goes  to  show  that  the 
defendant  was  the  employe  and  general  agent  of  the  owner  of  the  prem- 
ises, and  that  the  defendant  distilled  the  liquor  sold  by  him  as  such 
employe  and  agent,  at  a  distillery  on  the  premises,  and  from  fruit  grown 
thereon.    State  v.  Wallace^  827. 

AGREEMENT : 

1.  Parties  to  an  action  may  agree  that,  if  a  verdict — rendered  in  favor  of  a 
plaintiff,  subject  to  the  opinion  of  the  Court  upon  a  question  of  law 
reserved — is  set  aside,  the  plaintiff  may  submit  to  a  judgment  of  non- 
suit, and,  upon  appeal,  the  question  will  be  reviewable  in  the  Supreme 
Court.     Hedrick  v.  Pratt,  lOl. 

3.  Where  It  was  agreed  by  counsel  that  the  Judge  In  the  Court  below  might 
decide  from  the  pleadings,  admissions,  and  Inspection  of  an  account 
offered  In  evidence,  whether  the  plaintiff  waK  entitled  to  judgment;  It 
toas  held,  in  effect,  submitting  the  case  as  a  "case  agreed. ''  Grant  y. 
Hughes,  231. 

AGRICULTURAL  LIEN : 

1.  The  constitution  of  the  husband  the  agent  of  the  wife  for  the  purpose  of 
lea-slng  her  lands,  confers  no  authority  upon  him  to  subject  her  rents  to 
the  lien  of  advancements  of  agricultural  supplies  made  to  her  tenant  to 
enable  him  to  make  the  crop,  by  one  who  believed  the  lands  belonged  to 
the  husband  and  agent,  if  she  did  nothing  to  produce  such  belief  or 
otherwise  mislead  tbe  parties  to  the  transaction.    Loftin  v.  CroMlandy  76. 

AIDER : 

I.  In  some  cases,  a  defective  statement  of  a  cause  of  action  Is  aided  by  the 
admissions  in  the  answer.     Willis  v.  Branch,  142. 
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2.  A  defective  statement  of  a  cause  of  actioD  is  aided  if  tbe  defeodant 

to  the  merit,  and  go  to  trial  before  pointini^  out  the  defect.     Wanur  t. 
RaUroad,  250. 

3.  A  necessary  allegation  which  has  been  omitted  from  the  complaint,  is  not 

supplied  by  pleaJin^  over  to  the  merits.     Wilson  v.  Lintbergar,  Wl. 

ALIBI : 

It  is  not  error  for  the  Court  to  charge  the  jury,  that  an  alibi  is  a  good  dcfcnw, 
if  proved  to  the  satisfaction  of  the  jury,  and  such  a  cbar^  does  not  con- 
vey an  intimation  that  the  burden  of  proving  it  rests  upon  the  pri«<««r. 
SUUe  V.  Stat^nea^  973. 

AMENDMENT: 

1.  The  Court  cannot,  except  by  consent,  allow  an  amendment  which  chanfei 

the  pleadings  so  as  to  make  it  substantially  a  new  action,  but  an  amend- 
ment which  only  adds  to  the  original  cause  of  action  is  not  of  this  oatnre, 
and  may  be  allowed.    Ely  v.  Early ^  1. 

2.  In  an  action  to  recover  land,  the  (*ourt  may  allow  an  amendment  &o  a*  to 

setup  a  mistake  in  a  deed.     Ibid. 

3.  Where  a  distinct  cause  of  action  is  allowed  to  be  inserted  in  a  complaint, 

by  amendment,  it  is  tantamount  to  bringing  a  new  action,  and  the  Oaiote 
of  limitation  runs  to  the  time  when  the  amendment  is  allowed  ;  bat  thlt 
rule  does  not  apply  when  the  new  matter  allowed  by  the  amendment  eoo- 
stitutes  a  part  of  the  orif^inal  cause  of  action.     Ibid, 

4.  An  objection  that  one  who  has  been  permitted  to  become  a  party  plaintiff 

upon  filing  a  prosecution  bond,  and  that  he  has  not  done  $o,  comes  too 
late  after  the  amendment  has  been  made,  and  the  supplemental  com- 
plaint filed.     Hughes  v.  Hodges,  66. 

5.  It  seems,  that  tbe  Superior  Couri«  have  power  to  make  an  amendment  to  ao 

Interlocutory  order  in  an  ancellar}'  proceeding  out  of  Term.  (^oaia^. 
Wilkes,  174. 

6.  Where  an  amended  answer  had  been  filed,  upon  which  alone  the  issues 

were  raised,  it  was  error  to  allow  the  plaintifT^s  council  to  read  and  com- 
ment to  the  jury  on  the  original  answer,  which  bad  not  been  introduced 
in  evidence,    ifrnith  v.  Nimoeks,  243. 

7.  Where,  in  special  proceedings,  the  pleadings  are  made  up  before  the  Cleft, 

and  upon  joinder  of  issues  are  transferred  to  the  Court  in  Term,  the  Jodj^ 
has  power  to  allow  amendmcnt«,  or  he  may  stay  the  triai  and  remand  tke 
papers  to  the  Clerk,  in  order  that  he  may  consider  a  motion  to  amend. 
Loflin  V.  Rouse,  508. 

8.  In  such  case,  an  order  remanding  the  papers  to  the  Clerk,  in  order  that  he 

may  hear  a  motion  to  amend  the  pleadings,  to  the  end  that  an  accdoot 
should  be  taken,  is  interlocutory  and  does  not  impair  a  substantial  rifbt, 
and  cannot  be  appealed  from.    Ibid. 

9.  Where  on  appeal  from  an  order  or  judgment  of  the  Clerk,  the  Jndjre  nilei 

that  there  is  error.  It  is  the  duty  of  the  Clerk  to  proceed  to  enter  tbe 
proper  judgment  without  an.v  formal  order  directing  htm  to  do  so,  Arf- 
tersoH  V.  Wadsworth,  588. 
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10.  Ad  ameDdment  will  not  be  allowed,  when  its  effect  would  be  to  evade  or 

defeat  the  provisions  of  a  statute.    Ibid. 

11.  Where  an  amendment  was  allowed,  which  could  only  be  done  upon  affida- 

vit, but  the  record  is  silent  as  to  whether  an  affidavit  was  filed  or  not,  the 
affidavit  is  presumed  to  have  been  filed,  upon  the  i^ound  that  that  which 
is  not  shown  to  be  wron^  is  presumed  to  be  rifi^ht.    1  bid. 

12.  Where  an  application  was  filed  to  remove  an  administrator,  and  no  answer 

having  been  filed,  the  Clerk  refused  the  motion,  and  on  appeal  the  Jud^e 
reversed  the  order  and  remanded  the  case,  the  Clerk  has  power  to  allow 
an  answer  to  be  filed.    Ibid. 

13.  Where  an  action  on  an  administration  bond  was  brought  in  the  name  of  the 

administrator  de  botiis  nony  and  not  in  that  of  the  State  on  his  relation,  au 
amendment  making?  the  proper  plaintiff  will  be  allowed  in  the  Supreme 
Court,  without  terras,  where  the  objection  was  not  taken  below,  and  was 
not  made  for  the  first  time  in  this  Court.     Orant  v.  Roger*. 

14.  Such  amendments  will  not  be  allowed  when  they  would  destroy  a  just  legal 

ground  for  the  appeal,  which  existed  when  it  was  takeu,  such  as  the 
introduction  of  a  party  plaintiff  who  could  maintain  the  action,  while  the 
party  to  the  record  when  the  appeal  was  taken  could  not  do  so,  and 
objection  was  made  for  that  cause.    Ibid. 

ANSWER : 

1.  The  answer  under  the  present  practice,  in  an  application  to  vacate  an 

injunction,  is  itself  but  an  affidavit  when  verified,  and  the  plaintiff  may 
introduce  other  affidavits  to  support  the  allegations  In  his  complaint. 
Blaekwell  &  Co.  v.  McEhvee,  42o. 

2.  Under  the  present  practice,  the  answer  is  not,  as  it  was  formerly  when 

responsive  to  the  bill,  and  fair  and  frank  in  its  statements,  conclusive  on 
the  subject  of  the  dissolution  of  an  injunction,  but  only  has  the  effect  of 
an  affidavit.    Ibid. 

3.  A  defendant  is  not  bound  to  plead  a  set-off  or  counter-claim,  but  may  make 

it  the  subject  of  an  independent  action.     Ibid. 

4.  Where  the  record  showed  that  a  guardian  ad  litem  was  appointed  in  1866, 

but  no  answer  was  filed  for  the  Infants,  and  no  effort  made  to  assert  their 
rights,  but  the  Infants  delayed  action  until  the  youngest  of  them  was  24 
years  old  ;  It  was  held^  that  the  cause  would  not  be  opened  to  allow  them 
to  assert  their  rights,  when  It  had  proceeded  to  au  end,  and  all  that  was 
necessary  was  a  final  decree.     Williama  v.  WUlianiSy  732. 

APPEAL: 

1.  A  plaintiff  may,  In  deference  to  an  Intimation  from  the  Court  thai  he  can- 

not maintain  his  action,  submit  to  a  non-suit,  and  have  the  questions  of 
law  reviewed  upon  appeal.     Hedrick  v.  Pratt ^  101. 

2.  Parties  to  an  action  may  agree  that,  if  a  verdict — rendered  in  favor  of  a 

plaintiff,  subject  to  the  opinion  of  the  Court  upon  a  question  of  law 
reserved — Is  set  aside,  the  plaintiff  may  submit  to  a  judgment  of  nonsuit, 
and,  upon  appeal,  the  question  will  be  reviewable  in  the  Supreme  Court. 
Ibid. 
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8.  If  a  verdict  Id  favor  of  a  plaintiff  is  set  aside  upon  the  groand  that  tjie 
Court  bolds  a  question  of  law  reserved,  witii  the  defendant,  the  effect  i§ 
to  award  a  new  trial,  and  the  plaintiff— there  being  no  af^ement,  or  fur- 
ther intimation  from  the  Court — cannot  voluntarily  take  a  oon-suit  and 
appeal.    Ibid. 

4.  An  appeal  is  the  act  of  the  part}*  and  not  of  the  Court,  and  it  re&ts  on  the 

appellant  to  show  that  it  was  perfected.  So  where  an  order  was  made  ia 
Term,  appointing  a  receiver,  from  which  order  the  record  showed  tha: 
the  defendant  appealed,  but  it  did  not  appear  that  the  appeal  was  per- 
fected, the  Court  has  the  power,  after  notice,  to  alter  such  order  at  Cham- 
bers.    Coatea  v.   WUkety  174. 

5.  An  appeal  does  not  take  the  case  beyond  the  control  of  the  Superior  tear:, 

until  it  is  perfected.    Ibid. 

6.  It  teems,  that  the  Superior  Courts  have  power  to  make  an  amendmeci  to 

an  Interlocutory  order  in  an  ancellary  proceeding  out  of  Term.    Ibid. 

7.  If  the  appellant  does  not  except  to  the  making  of  such  order  at  the  time, 

he  will  be  taken  to  have  assented  to  it.    Ibid. 

8.  By  consent,  the  Court  can  grant  judgment  in  civil  actions  in  vacaUon.  Ibid. 

9.  A  party  to  the  record  cannot  assign  as  error  that  an  order  made  in  the  cause 

affects  iDjuriously  the  rights  of  third  persons  who  are  not  parties.    2hid. 

10.  Where  it  appears  that  the  notes  of  the  trial  have  been  lost,  and  the  Judge 

certifies  that  he  cannot  make  up  the  case  on  appeal  without  thenu  aod 
the  parties  cannot  agree  on  a  statement  of  the  case,  and  it  further  appean 
that  the  appellant  is  in  no  default  in  perfecting  his  appeal,  a  new  trial 
will  be  granted.    Burton  v.  Oreen,  215. 

11.  No  appeal  lies  to  this  Court,  unless  a  Judgment  hai^  been  entered.    So, 

where  the  Court  intimated  an  opinion  that  the  plaintiff  could  not  recover, 
and  directed  the  issues  to  be  found  for  the  defendant,  bnt  entered  no 
judgment,  the  appeal  will  not  be  entertained.  Banm  v.  Currihick  Hhc/ct- 
ing  Club,  217. 

12.  In  such  case,  the  Court  win  remand  the  record,  in  order  that  the  judgment 

may  be  entered.    Ibid. 

13.  Where  the  Court  intimated  that  the  complaint  did  not  sUte  facu  sudkieBl 

to  constitute  a  cause  of  action,  and  the  plaintiff  asked  leave  lo  amend, 
which  was  granted  on  condition  that  the  plaintiff  pay  cost  and  consent 
to  a  continuance,  which  conditions  were  declined  by  the  plaiotiff,  «bo 
took  a  non-suit  and  appealed ;  72  uhu  held,  that  the  appeal  would  lay. 
WarTierv.  T lie  Railroad,  WS). 

14.  Where  it  appears  that  the  papers  had  been  taken  from  the  Clerk^s  oflSce,  to 

enable  the  trial  Judge  to  make  up  the  statement  of  the  case  on  appeal, 
but  had  not  been  returned  in  tirne  for  the  appellant  to  get  the  tnn»?ript 
to  this  Court  in  time,  a  certiorari  will  be  issued  to  bring  up  tbe  appeal. 
Seay  v.  Yarborough,  291. 

15.  The  Court  papers  should  not  be  taken  from  their  proper  places,  aod  the 

practice  of  removing  them  leads  to  confusion  and  delay.    IhH. 

16.  Where  both  parties  appeal  to  this  Court,  and  there  is  a  new  trial  jjraot«d  on 

one  of  the  appeals,  it  renders  the  consideration  of  the  other  useless,  aad 
it  will  be  dismissed.    Davenport  v.  McKee,  333. 
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17.  An  appeal  does  not  lie  from  an  order  of  the  Judge  allowing  an  appeal  from 

a  Justice  of  the  Peace  to  be  docketed  after  the  time  allowed  by  the  stat- 
ute has  expired.     Wett  v.  Beynoida,  338. 

18.  Where,  by  agreement,  the  trial  Judge  takes  the  papers  and  renders  judg- 

ment in  yacatiou  as  of  the  Term,  the  appeal  should  be  to  Term  of  the 
Supreme  Court  next  after  the  Term  of  the  Superior  Court  as  of  which 
the  Judgment  is  rcDdered.    Norman  v.  iSHow^  481. 

19.  A  certiorari  in  lieu  of  an  appeal,  will  not  be  granted  when  applied  for  after 

the  Term  to  which  the  appeal  should  have  been  brought  has  expired. 
Ibid. 

20.  The  rule  that  the  negligence  of  an  attorney  will  not  be  visited  on  his  client, 

applies  with  greater  force  to  appeals  in  the  Supreme  Court  than  to  actions 
in  the  Courts  below,  because  the  client  is  not  required  to  give  his  personal 
attention  to  his  appeal  in  the  Supreme  Court.     WUey  v.  Logan^  564. 

21.  So  where  an  appellant  employed  counsel  to  attend  to  his  appeal,  who  failed 

to  have  the  record  printed,  and  the  case  was  dismissed ;  It  voat  hdd,  excu- 
sable negligence  on  the  part  uf  the  appellant,  and  his  appeal  would  be 
reinstated.    iMd. 

22.  A  new  trial  awarded  by  the  Supreme  Court,  re-opens  the  controversy  for 

the  admission  of  any  evidence  that  is  itself  competent,  and  which,  if 
offered  at  the  first  trial,  should  have  been  received,  and  this  equally  ap- 
plies to  cases  when  the  facts  are  to  be  passed  on  by  the  Judge  Instead  of 
a  jury.    Jones  v.  Swepnonj  700. 

83.  This  rule  does  not  apply  to  those  cases,  where  of  several  issues,  severable 
in  their  relations  to  each  other,  an  error  enters  into  one,  which  in  no  wise 
ailects  the  others,  when  a  new  trial  may  be  granted  on  that  issue  alone, 
nor  does  it  apply  where  some  essential  issue  in  controversy,  necessary  to 
be  determined  before  final  Judgment,  has  not  been  passed,  when  such 
issue  may  be  eliminated  and  sent  down  for  trial.    Ibid. 

24.  The  statute  allows  the  defendant  to  appeal  from  any  final  Judgment  that 

may  be  rendered  against  him.  This  right  is  not  forfeited  by  falling  to 
appear  at  the  trial  term  after  verdict  was  rendered  against  him.  State  v. 
Black,  809. 

25.  No  appeal  lies  from  the  order  of  a  Justice  of  the  peace,  requiring  the  defend- 

ant in  a  peace  warrant  to  enter  into  a  recognizance  to  keep  the  peace. 
StaU  V.  Walker,  857. 

26.  In  such  case,  upon  appeal  to  the  Superior  Court,  that  Court  has  no  power 

to  discharge  the  defendant,  but  should  dismiss  the  appeal.    Ibid. 

27.  The  appeal  by  a  defendant,  from  the  Judgment  of  the  Superior  Court,  to  the 

Supreme  Court,  vacates  the  Judgment  of  the  former,  whether  it  be  im- 
prisonment or  a  pecuniary  fine.    State  v.  Miller,  908. 

28.  Where  a  defendant,  indicted  for  crime,  escapes,  this  Court  will  suspend 

further  proceedings  until  he  is  re-arresled  and  brought  within  its  Juris- 
diction.   StaU  V.  MeMiUan,  945. 

20.  The  prisoner,  having  escaped,  after  his  conviction  in  the  Superior  Court 
and  appeal  to  the  Supreme  Court,  this  Court  will  not  dismiss  the  appeal, 
but  will  allow  the  case  to  remain  on  the  docket  until  the  prisoner  is  re-ar- 
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rested ;  when  It  will  be  called  for  further  action  at  the  instance  of  tk 
Attorn ey-6eaeral  or  of  the  prisoDer.    Ibid. 

30.  Whether  or  not  a  witness  is  an  expert  is  a  question  of  fact  to  be  d^dedbj 
the  Judge,  and  is  not  the  subject  of  review  by  appeal.    St^iie  v.  CoU,  9S&. 

81.  An  exception  that  counsel  abused  his  privilege  in  his  address  to  the  jar;, 
will  not  be  considered  in  this  Court,  when  not  made  in  apt  Um«.  Stdev. 
ibiiWi,  965. 

32.  Where  a  defendant,  convicted  of  larceny,  escap>ed  pending  the  appeal,  the 
appeal  will  not  be  dismissed,  but  will  be  continued,  to  be  called  up  far 
argument  either  by  the  prisoner  or  the  State,  when  he  shall  be  re-takes. 
StaU  V.  Pickett,  971. 

APPEAL— ASSIGNMENT  OF  ERROR. 

1.  Where  the  jury  were  allowed  to  take  a  certain  paper  with  them  to  ihdr 

consultation  room,  it  cannot  be  assigned  as  error,  if  the  appeUftot 
expressly  agreed  that  they  might  do  so.    Angier  v.  Howird^  27. 

2.  Exceptions  to  the  report  of  a  referee  must  distinctly  point  out  the  alleged 

error.     Cooper  v.  Middldofi,  86. 

3.  Facts  found  by  a  referee  and  approved  by  the  Court,  in  which  the  order  of 

reference  was  made,  are  not  the  subject  of  review  in  the  Supreme  Court, 
unless  there  is  no  evidence  to  support  the  finding.    Ibid. 

4.  As  a  general  rule,  objections  to  comments  of  counsel,  alleged  to  be  an  atnse 

of  privilege,  must  be  made  before  the  case  is  given  to  the  jury,  in  order 
that  the  Court  may,  by  proper  directions,  prevent  any  prejudicial  eoose- 
quences.  After  verdict  the  exception  should  not  be  entertained.  HiiBf 
V.  HoUy,  96. 

5.  There  may,  how^ever,  be  instances  where  the  abuse  of  privil^e  is  »o  gTO& 

that  it  will  become  the  duty  of  the  Judge,  ex  mero  molu,  to  interfere. 
Ibid. 

6.  A  new  trial  will  not  be  granted,  if  the  verdict  is  a  proper  one,  although  tt 

may  have  been  returned  in  obedience  to  an  erroneous  instruction  trcm 
the  Court.     Roundtree  v.  Brittj  104. 

7.  Exception  to  an  order  for  the  consolidation  of  actions  must  be  taken  at  the 

time  the  order  is  made.    Jonea  v.  /ofMC,  111. 

8.  The  order  in  which  consolidated  actions  shall  be  tried  is  within  the  discze- 

tion  of  the  Judge,  and  not  reviewable  in  the  Supreme  Court.    Ibid. 

9.  Where  immaterial  issues  are  submitted,  which  tend  to  confuse  or  mifJead,  it 

is  ground  for  a  new  trial.     WiUie  v.  Branch,  142. 

10.  A  party  to  the  record  cannot  assign  as  error  that  an  order  made  in  the  cause 

affects  injuriously  the  rights  of  third  persons  who  are  not  parties.  Ob^m 
V.  Wilkes,  174. 

11.  The  objection  that  a  judgment  on  a  demurrer  is  final  and  sot  that  tlx 

defendant  answer  over,  cannot  be  made  for  the  first  time  in  this  Cooil 
Moore  v.  Ninoell,  265. 

12.  The  refusal  of  a  Judge  to  order  a  reference  for  the  purpose  of  taken  leflti- 

mony  upon  matters  of  equity  addressed  to  him,  after  Issues  hare  bees 
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gubmitted  to  a  jury,  ami  a  reference  bas  been  made  iu  re|2^ard  to  other 
matters,  cannot  be  assigned  as  error,  as  It  is  a  matter  addressed  to  his  dis- 
cretion.   Fortune  v.  WatkmSj  304. 

13.  The  admission  of  immaterial  evidence  cannot  be  atisigued  as  error.    Me- 

Dcnald  v.  Caraon^  497 ;  Ripley  v.  Arledge,  467. 

14.  The  decision  of  the  Judge  in  revising  the  report  of  a  referee  is  reviewable 

as  to  questions  of  law,  but  not  as  to  the  flndiugs  of  facts.  Vatigfian  v. 
Lewelljffiy  472. 

I 

15.  A  general  exception  to  an  entire  charge  is  not  in  conformity  to  the  rule,  but 

the  exception  should  point  out  the  specific  portion  of  the  charge  deemed 
erroneous.    McDonald  v.  Carson^  497. 

16.  Where  in  a  Special  Proceeding,  in  which  issues  are  joined  and  certified  to 

the  Court  in  Term,  the  Judge  makes  an  order  to  remand  the  proceeding 
to  the  end  that  amendments  may  be  made ;  It  teas  heldf  that  such  order 
was  not  appealable.    Loftin  v.  Route,  508. 

17.  The  rule  Is  reiterated,  that  appeaU  which  present  for  review  only  fragments 

of  the  case,  instead  of  the  case  in  its  entirety,  will  not  be  entertained. 
WhxUy.  miey,o\\. 

llJ.  8o,  where  pending  a  reference,  the  defendant  moved  before  the  referee 
to  make  new  parties,  which  motion  the  referee  certiiled  to  the  Superior 
Court  for  its  action,  where  the  motion  was  allowed,  and  the  plaintiff 
appealed,  the  appeal  was  dismissed.    Ibid. 

19.  The  Court  reiterates  the  rule,  that  no  exceptions  will  be  considered  on 

appeal,  except  such  as  appear  in  the  record  and  were  made  in  the  Court 
below.    Phippn  v.  Pearce,  514. 

20.  Where,  in  this  Court,  a  reference  is  made  to  the  Clerk  to  state  an  account, 

an  exception  will  not  be  heard  upon  a  motion  to  confirm  the  report,  which 
was  not  taken  in  the  Court  below,  nor  on  the  first  hearing  in  this  Court. 
Deprieat  v.  I\Uteraony  519. 

21.  Although  such  exception  cannot  be  taken,  yet  if  the  Court  can  see  from 

the  report,  that  it  acted  under  a  misapprehension  of  the  facts  in  the  first 
hearing,  it  will  ex  mero  motu  modify  its  ruling,  when  it  is  plain  that  it  will 
work  great  Injustice.     Ibid. 

22.  The  third  clause  of  §412,  does  not  allow^  the  appellant  to  assign  error  for  the 

first  time  in  this  Court.  It  regards  the  instructions  of  the  Judge  as 
excepted  to,  whether  the  exception  is  formally  made  at  the  trial  or  not. 
But  such  exceptions,  if  relied  on  by  the  appellant,  must  appear  in  the  case 
stated ;  otherwise,  he  cannot  avail  himself  of  them  in  this  Court.  Lytle 
V.  LyOe,  522. 

28.  The  rule  is  again  stated,  that  exceptions  must  be  specific,  and  directly  point 
to  the  ruling  alleged  to  be  erroneous,  or  they  will  not  be  considered, 
unless  they  be  to  the  Judge^s  charge,  when  be  undertakes  to  explain  the 
law  to  the  jury,  and  does  so  erroneously.     Williams  v.  John^ouy  633. 

24.  When  there  is  no  error  apparent  ih  the  record,  this  Court  will  not  interfere 
with  the  judgment  upon  speculative  reasoning  as  to  how  the  jury  arrived 
at  their  verdict.  Ibid. 

68 
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"  25.  Exceptions  must  be  taken,  and  the  alleged  errors  assigned  in  the  case,  or 
they  must  appear  in  the  record  proper,  specified  with  reasonable  cer- 
tainty.    HoUyv.  HoUy.e^. 

26.  Where  no  errors  were  assigned  in  the  case,  and  none  appeartnlio  tbereoonl 

proper,  but  it  appeared  that  counsel  for  both  sides  had  agreed  that  lU 
the  papers  in  the  cause  should  constitute  the  case  on  appeal,  the  case  wv 
remanded,  in  order  that  error  might  be  properly  assigned.    Ibid. 

27.  Where  no  exceptions  were  taken  to  the  charge  in  the  Court  below,  and  it 

does  not  appear  that  the  trial  Judge  has  made  an  error  in  the  law  as  laid 
down  to  the  jury,  exceptions  to  the  charge  made  for  the  first  time  in  tlik 
Court,  will  not  be  considered.     Ware  v.  Nesbit^  664. 

28.  Where  the  Judge  admits  evidence  to  which  exception  is  made,  and  afte^ 

wards  excludes  it,  and  instructs  the  jury  not  to  consider  it,  the  exception 
to  such  evidence  will  not  be  considered  in  this  Court.     StaU  v.  &ay,  814. 

29.  Where  a  new  trial  is  asked  on  the  ground  that  one  of  the  jurors  who  tried 

the  case  became  inf^ane  very  shortly  after  the  verdict,  and  so  might  be 
presumed  to  have  been  insane  while  acting  as  a  juror,  the  matter  is 
entirely  within  the  discretion  of  the  trial  Judge,  and  cannot  be  asfigoed 
as  error.    Stale  v.  BogerSy  860. 

30.  An  exception  that  the  prosecuting  attorney  used  improper  language  isd 

arguments  in  his  address  to  the  jury,  will  not  be  considered,  when  it  is 
not  made  until  aft-er  the  verdict  was  rendered.    State  v.  ^i^wofa,  865i. 

31.  The  measure  of  punishment  for  an  offense  is  within  the  discretion  of  the 

Judge,  within  the  limits  of  the  law ;  and  it  must  also  be  matter  of  dis^ 
cretion  whether  he  will  hear  a  petition  and  evidence  for  change  or  modi- 
flcation  thereof.    State  v.  Miller^  902. 

82.  It  is  the  duty  of  the  appellant  to  make  up  the  case  for  the  Supreme  Coort, 
so  that  the  errors  are  distinctly  pointed  out,  and  if  this  is  not  done,  they 
will  not  be  considered.    St€Ue  v.  Gardner,  953. 

33.  So,  where  the  defendant  assigned  as  error,  that  the  trial  Judge  laid  dova 

an  abstract  principle  of  law,  which  had  no  connection  with  the  case,  iot 
way  to  prejudice  the  prisoner,  but  the  case  on  appeal  did  show  to  what 
the  exception  related,  the  Court  refused  to  consider  it.    Ibid. 

34.  Whether  or  not  a  severance  will  be  allowed,  and  the  prisoners  allowed 

rate  trials,  is  a  matter  of  discretion  in  the  trial  Judge,  and  its  refusal 
not  be  assigned  as  error.    Stale  v.  Oooch,  987. 

35.  The  rule  is,  that  although  the  Court  improperly  refuse  to  allow  a  chaOeDge 

for  cause,  yet  if  the  ^Mvy  is  completed  before  the  prisoner  has  exhaosced 
his  peremptory  challenges,  such  refusal  cannot  be  assigned  as  cfror. 
Ibid. 

36.  Permission  to  recall  witnesses  and  re-examine  them  is  discretionary,  lod 

cannot  be  assigned  as  error.    Ibid. 

APPEAL— FROM  CLERK  TO  JUDGE  : 

1.  W^here  an  appeal  is  taken  from  a  decision  of  the  Clerk  to  the  Judge,  the 
Clerk  should  prepare  and  send  up  to  the  Judge  a  statement  of  the  case, 
'  embracing  all  the  material  facts  passed  on  by  him,  and  copies  of  all  p^>en 

which  came  before  him.    Brooks  v.  Atutin,  282. 
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2.  Where,  In  special  proceedings,  tbe  pleadings  are  made  up  before  the  Clerk, 
and  upon  joinder  of  issues  are  certified  to  the  Court  in  Term,  the  Judge 
has  power  to  allow  amendments,  or  be  may  stay  the  trial  and  remand  the 
papers  to  the  Clerk,  in  order  that  he  may  cousider  a  motion  to  amend. 
Loftin  V.  i^owM,  506. 

8.  In  such  case,  an  order  remanding  the  papers  to  the  Clerk,  in  order  that  he 
may  hear  a  motion  to  amend  the  pleadings,  to  tbe  end  that  an  account 
should  be  taken,  is  interlocutory  and  does  not  impair  a  substantial  right, 
and  cannot  be  appealed  from.    Ibid. 

4.  Where  on  appeal  from  an  order  or  judgment  of  tbe  Clerk,  tbe  Judge 
rules  that  there  is  error,  it  is  tbe  duty  of  tbe  Clerk  to  proceed  to  enter  the 
proper  judgment  without  any  formal  order  directing  him  to  do  so.  PoU- 
teraon  v.  Wadtworth,  588. 

APPEAL— FROM  JUSTICES  OF  THE  PEACE: 

1.  Where,  on  appeal  from  a  Justice  of  tbe  Peace,  tbe  case  was  not  docketed, 

because  tbe  fees  for  this  service  were  not  tendered  or  paid  to  the  Clerk, 
but  the  Clerk  did  not  demand  bis  fees  or  notify  tbe  appellant  tbat  the 
appeal  would  not  be  docketed  unless  they  were  paid ;  It  vxu  held^  no  error 
to  allow  the  appeal  to  be  docketed  two  terms  after  tbe  regular  time,  and 
as  soon  as  tbe  appellant  was  notified  tbat  this  bad  not  been  done.  Wut 
V.  Heynold»,  838. 

2.  It  k  ifUimatedy  tbat  allowiug,  or  refusing  to  allow,  the  appeal  to  be  dock- 

eted, is  discretionary  with  tbe  trial  Judge,  and  not  tbe  subject  of  review 
on  appeal.    Ibid. 

8.  An  appeal  does  not  lie  from  an  order  of  tbe  Judge  allowing  an  appeal  from 
a  Justice  of  tbe  Peace  to  be  docketed  after  tbe  time  allowed  by  the  stat- 
ute has  expired.    Ibid. 

APPEAL— STATEMENT  OF  THE  CASE: 

1.  An  appeal  will  not  be  dismissed  because  there  is  no  statement  of  tbe  case 

on  appeal,  because  tbere  may  be  eiTor  apparent  on  the  face  of  tbe  record. 
The  proper  motion,  if  there  be  no  error  apparent  on  the  record,  is  to- 
affirm  tbe  judgment.     McCoy  v.  Lawiter^  131 ;  Brooks  v.  AiM^in,  222. 

2.  Any  statement  in  the  record  is  taken  as  true,  and  the  Supreme  Court  will 

act  on  it,  until  it  shall  be  modified  in  some  proper  way  by  tbe  Judge  who 
made  it.     Ibid. 

8.  So,  where  it  was  stated  in  tbe  record  by  tbe  Judge  who  settled  tbe  case 
on  appeal,  tbat  it  was  agreed  tbat  tbe  Court  should  make  out  the  state- 
ment of  tbe  case,  witbout  notice  to  counsel,  tbe  Supreme  Court  will  take 
it  as  true,  and  will  not  expunge  the  case  from  tbe  transcript,  on  tbe  affi- 
davit of  the  appellee  and  bis  counsel  tbat  no  such  agreement  was  made. 
Ibid. 

4.  When  tbere  is  any  evidence  to  go  to  tbe  jury,  tbis  Court  cannot  pabs  on  its 
sufficiency,  and  when  the  case  on  appeal  states  tbat  tbere  was  much  evi- 
dence on  the  certain  question  introduced  by  botb  parties,  this  Court  can- 
not say  tbat  tbere  is  no  evidence  to  support  the  verdict.  Woodley  v. 
Ha»Hll,  157. 
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5.  VVbere  It  appears  that  the  notes  of  the  trial  hare  been  lost,  aod  the  Judge 

cfTtifiee  that  he  caunot  make  up  the  case  on  appeal  witboattbem,  and  the 
parties  canuot  agree  on  a  statement  of  the  case,  and  it  further  appean 
that  the  appellant  i8  in  no  default  in  perfecting  his  appeal,  a  new  trial 
will  be  granted.     Burton  v.  Grern^  215. 

6.  The  statement  of  the  case  on  appeal  should  clearly  point  out  the  alleged 

error  with  sufficient  certainly  for  the  appellate  court  to  uoderstand  then 
and  so  apply  its  nilings.     Baum  v.  Currituck  Shooting  Vlttb^  217. 

7.  Where,  upon  the  whole  evidence,  the  Court  intimates  that  the  plaintiff  cid- 

not  recover,  and  iu  deference  to  such  opinion  he  submits  to  a  DOD-soit 
and  appeals,  if  the  evidence  is  voluminous  and  complicated,  the  appeHaot 
must  point  out,  in  the  statement  of  the  case,  the  relations  which  one 
part  of  the  evidence  bears  to  another,  and  where  he  insists  thai  one  part 
of  the  evidence  has  a  special  effect,  the  view  contended  for  by  him  should 
also  appear  in  the  case  as  having  been  called  to  the  attention  of  the 
Court  and  denied,  otherwise  this  Court  will  alHrm  the  judgment.  Greg- 
ory V.  Forften,  220. 

8.  Where  the  appellant  serves  his  case  on  appeal  iu  apt  time,  and  the  appellee 

files  objections  to  it,  and  the  appellant  at  once  notifies  the  Judge,  and 
asks  him  to  tix  a  time  and  place  to  settle  the  case  on  appeal,  which  the 
Judge  fails  to  do,  a  certiorari  will  be  granted  to  bring  up  the  appeal 
Hodges  v.  LatwUer^  274. 

9.  The  third  clause  of  ^412  does  not  allow  the  appellant  to  assign  error  for  the 

first  time  in  this  Court.  It  regards  the  instructions  of  the  Judge  as  ex- 
cepted to,  whether  the  exception  is  formally  made  at  the  trial  or  not. 
But  such  exceptions,  if  relied  on  by  the  appellant,  must  app**r  in  the 
case  stated :  otherwise,  he  cannot  avail  himself  of  them  in  this  Court 
Lyile  V.  Lytle,  522. 

10.  Where  no  errors  were  assigned  in  the  cose,  and  none  appeared  in  the  reewd 

proper,  but  it  appeared  that  cuunsel  for  both  sides  had  agreed  that  all  the 
liapers  in  the  cause  should  constitute  the  case  on  appeal,  the  caw  vai 
remanded,  in  order  that  error  might  be  properly  assigned.  BoQig  v. 
Holly,  639. 

11.  Where  there  was  an  honest  misunderstanding  between  counsel  in  regard  to 

makiug  up  the  case  on  appeal,  and  the  case  had  not  been  made  np  vbea 
the  case  was  reached  in  this  Court,  the  record  having  been  docketed  with- 
out a  case,  and  counsel  for  the  appellant  supposed  that  there  was  no  neccf- 
sity  of  printing  the  record  until  the  case  came  up,  but  the  appellee  moved 
to  dismiss,  which  was  allowed ;  It  wan  hdd^  a  proper  case  to  re-instate  aad 
allow  the  record  to  be  printed.     Bencher  v.  Anderson^  IS61. 

12.  When  It  Is  suggested  that  the  case  on  appeal  is  inaccurately  made  out,  the 

most  that  the  Supreme  Court  will  do,  is  to  remand  the  case,  or  award* 
certiorari,  iu  order  that  the  Judge,  if  he  sees  proper,  may  make  the  cor 
rectlon.     Statev.  Gay^1S2\. 

13.  The  case  on  appeal  must  be  accepted  as  conclusively  true,  when  made  oot 

by  the  Judge  upon  disagreement  of  counsel,  and  the  Supreme  Cooit  will 
not  grant  a  certiorari  to  force  the  Judge  to  make  up  a  new  case  and  Intert 
matters  therein,  alleged  by  counsel  to  have  been  omitted,    llnd. 
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14.  Tbe  statement  of  fact«,  fouQd  by  the  Judge  aod  sent  up^  must  be  accepted 

as  true.    State  v.  Miller^  902. 

15.  It  is  iDcumbent  upon  the  appellant  In  all  appeals,  to  send  up  a  statement  of 

the  case,  In  which  the  errors  of  which  he  complains  are  set  forth,  and  in 
the  absence  of  such  statement,  the  judgment  below  will  be  attirmed,  as 
a  matter  of  course,  unless  there  be  some  error  found  in  the  record,  which 
it  is  the  duty  of  this  Court  to  correct.    State  v.  Ihwdl^  920. 

If).  The  rule  that  only  such  parts  of  the  evidence  should  be  set  forth,  as  will 
enable  the  Court  to  pass  upon  the  exceptions  made,  reiterated  by  the 
Court.     StaU  v.  Alston,  930. 

17.  It  is  the  duty  of  the  appellant  to  make  Wp  the  case  for  the  Supreme  Court, 

so  that  the  errors  are  distiuctly  pointed  out,  and  if  this  is  not  done,  they 
will  not  be  considered.    State  v.  Gardner^  958. 

18.  8o,  where  the  defendant  assigned  as  error,  that  the  trial  Judge  laid  down 

an  abstract  principle  of  law,  which  had  no  connection  with  the  case,  in  a 
way  to  prejudice  the  prisoner,  but  the  case  on  appeal  did  show  to  what 
the  exception  related,  the  Court  refused  to  consider  it.     Ibid. 

19.  Exceptions  will  not  be  heard  in  this  Court  as  to  the  manner  in  which  the 

case  on  appeal  was  made  up.    State  v.  Starnes,  973. 

20.  The  action  of  the  Judge  In  settling  the  case  on  appeal,  when  the  parties 

cannot  agree,  is  final,  and  cannot  be  reviewed  by  the  Supreme  Court. 
State  V.  Gooch,  982. 

21.  When  counsel  can  agree  upon  a  statement  of  the  case  on  appeal,  both  in 

criminal  and  civil  actions,  the  Judge  takes  no  part  in  Its  preparation,  but 
when  they  cannot  agree,  the  Judge  settles  the  case  on  appeal,  and  does 
not  merely  adjust  tbe  di£Ferences  between  tbe  appellants'  case  and  the 
specific  objections  filed  by  the  appellee.    Ibid. 

22.  Where  It  is  made  to  appear  to  this  Court,  by  proper  evideuce,  that  the  Judge 

has  made  an  omission  or  mistake  in  the  settlement  of  the  case  on  appeal, 
this  Court  will  give  him  an  opportunity  to  correct  it,  or  to  modify  an  inac- 
curate statemeut;  but  where  It  appears  that  a  full  hearing  has  been 
accorded,  and  the  action  of  the  Court  has  been  careful  and  considerate, 
no  occasion  for  interference  is  presented.     Ibid. 

23.  It  is  no  objection  to  tbe  objections  filed  by  the  appellee  to  the  appellants' 

case,  that  it  is  in  the  form  of  a  counter-case,  and  not  of  specific  objec- 
tions.    Ibid. 

APPEAL—UNDERTAKING  ON: 

1.  Where  the  record  stated    *'  plaintiff   appealed.    Noticed    waived.    Bond 

filed,"  which  was  signed  by  the  Judge,  It  is  a  sufiDcieut  waiver  in  writing 
of  a  formal  justification  of  the  bond,  and  tbe  appeal  will  not  be  dis- 
missed because  the  sureties  do  not  justify  In  double  the  amount.  M''Pg 
Co.  V.  Barrett,  219. 

2.  Where  It  appears  in  the  record  that  the  judgment  appealed  from  was  not 

entered  until  after  the  expiration  of  the  term,  and  it  also  appears  under 
the  signature  of  the  Judge  that  the  undertaking  on  appeal  was  filed,  it 
will  be  presumed  that  the  Court,  by  consent,  allowed  tbe  bond  to  be  filed 
without  regard  to  time.    Ibid. 
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8.  This  rule  only  applies  when  the  entries  are  made  by  the  Judge.  No  mtch 
presumption  arises  when  they  are  made  by  the  Clerk.    Ibid. 

4.  An  appecd  will  be  dismissed,  when  the  surety  on  the  uodertaklnfronly  josti- 
fles  in  the  amount,  and  not  double  the  amount,  thereof.  Stale  t.  Bgpery 
859. 

ARBITRATION  AND  AWARD : 

Where  an  a^eement  to  submit  a  matter  in  controversy  in  a  pending  action  to 
arbitration,  is  not  made  a  rule  of  Court,  but  in  accordance  with  an  inde- 
pendent agreement  made  outside  of  the  action,  the  failure  of  either  paitt 
to  abide  by  the  award,  furnishes  a  new  cause  of  action  for  the  recoTeiT 
of  damages  at  law,  or  for  specific  performance,  in  a  proper  case,  io  a 
Court  of  Equity.    Metealf  v.  Guthrie^  447. 

ARSON : 

An  Indictment  for  burning  a  mill,  under  The  Code,  §985,  as  amended  by  the 
Laws  of  1885,  ch.  66,  need  not  allege  that  the  prisoner  set  fire  to  the  miD 
with  the  intent  to  injure  some  particular  person.    i^aU  \.  Roga%  860. 

ASSAULT  AND  BATTERY : 

1.  The  Superior  Court  has  ori^nal  jurisdiction  of  assaults  and  batteriei :  Is:^ 

when  a  deadly  weapon  Is  used  ;  2nd,  w^hen  serious  damage  is  done ;  ^d. 
when  the  offence  was  committed  six  months  before  the  indictment  was 
found,  and  no  justice  of  the  peace  has  taken  cognizance  of  the  offence. 
Slate  V.  Cunningham^  81^. 

2.  When  the  indictment  Is  found  In  the  Superior  Court  within  lees  than  six 

months  after  the  offence  is  committed,  and  yerdict  is  rendered  for  a  slm> 
pie  assault,  the  Court  will  proceed  to  judgment;  but  to  give  joiisdietioe 
in  9ueh  cases^  the  indictment  must  charge  the  offence  to  have  been  cob- 
mitted  with  a  deadly  weapon,  and  must  also  set  forth  the  character  of  tie 
weapon,  or  must  charge  that  serious  damage  was  done,  and  set  forth  the 
nature  and  extent  of  the  injury  sustained.    Ibid, 

8.  If  these  averments  are  not  made,  and  defendant  pleads  not  guilty,  and  the 
jury  find  that  the  offence  was  committed  less  than  six  months  before  the 
Indictment  was  found,  the  indictment  should  be  quashed ;  but  if  this  face 
is  not  so  found,  the  Court  would  have  jurisdiction  of  the  simple  assault 
and  could  pronounce  judgment.    IbUi. 

4.  A  simple  assault,  In  which  no  deadly  weapon  is  used,  and  no  serious  bodily 

harm  done  to  the  prosecutor.  Is  within  the  jurisdiction  of  a  justice  of  the 
peace.    State  y.  Johneon,  863. 

5.  In  convictions  for  simple  assaults,  where  there  is  no  intent  to  commit  iape» 

and  no  deadly  weapon  used,  and  no  serious  bodily  harm  done,  the  pun* 
ishment  is  limited  to  a  fine  of  $50,  or  imprisonment  for  thirty  days.  TbH. 

6.  So,  where  a  defendant  was  indicted  for  an  assault  with  an  intent  to  comnlt 

rape,  and  agreed  to  a  verdict  for  simple  assault ;  It  mm  held,  that  the 
Superior  Court  had  jurisdiction  to  pass  sentence,  but  that  It  coaM  not 
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Imprison  for  twelve  months,  and  order  the  county  commissioners  to  hire 
the  prisoner  out.    Ibid, 

7.  If  a  person,  by  such  abusive  language,  or  offensive  conduct  towards  an- 
other, as  is  calculated  and  intended  to  bring  on  a  fight,  induces  that  other 
to  strike  him,  he  is  guilty,  although  he  did  not  return  the  blow.  State  v. 
Fanning^  940. 

ASSIGNMENT: 

1.  Where  the  by-law  of  an  insurance  company  allowed  the  holder  of  a  policy  to 

designate  the  beneficiaries,  by  endorsing  on  the  back  of  the  policy  the 
names  of  such  beneficiaries,  which  endorsement  was  to  be  signed  and 
witnessed ;  Jt  wm  held,  that  a  designation  could  not  be  made  by  the  in- 
sured by  merely  writing  the  names  of  the  beneficiaries  in  the  blank  pre- 
pared on  the  policies  for  that  purpose,  but  without  signing  it.  EUioU  v. 
Whedbte,  115. 

2.  The  assignee  of  a  Judgment  can  maintain  an  action  on  it  in  his  own  name. 

Moore  v.  Nwodl,  205. 

3.  While  judgments  are  not  treated  as  contracts  for  all  purposes,  they  are  so 

treated  for  the  purpose  of  distinguishing  them  from  causes  of  action 
arising  «x  delicto,  and  are  not  embraced  in  §177  of  The  Code,  forbidding 
the  assignment  of  thini^s  in  action  not  arising  out  of  contract.    Ibid. 

4.  The  equitable  owner  of  biUs,  bonds  and  promissory  notes  can  maintain  an 

action  on  them  in  his  own  name,  so  the  assignee  of  an  unindorsed  bond 
or  note  may  bring  an  action  on  it  in  his  own  name.    K^ff  v.  Weaver,  274. 

5.  The  possession  of  an  unindorsed  negotiable  note,  payable  to  bearer,  raises 

the  presumption  that  the  person  producing  it  on  the  trial  is  the  rightful 
owner  thereof.    Ibid, 

6.  Any  claim  or  demand  can  be  transferred,  and  the  assignee  maintain  an 

action  on  it  in  his  own  name,  except  when  it  is  to  recover  damages  for  a 
personal  injury,  or  for  breach  of  promise  of  marriage,  or  when  it  is 
founded  on  a  grant  made  void  by  statute,  or  when  the  transfer  is  forbid- 
den by  statute,  or  when  it  would  contravene  public  policy.  Pttty  v.  Sou*- 
seau,  855. 

7.  The  share  of  an  infant  in  an  estate  in  the  hands  of  his  guardian  is  capable 

to  being  assigned,  and  when  so  assigned,  the  assignee  and  not  the  infant 
l0  the  proper  relator  in  an  action  on  the  guardian  bond.    Ibid. 

8.  The  transferree  of  a  negotiable  instrument  after  maturity,  takes  it  subject 

to  all  the  defences  to  which  it  was  exposed  when  held  by  the  transferror. 
Oriiffin  V.  Hasty,  438. 

ATTORNEYS : 

1.  As  a  general  rule,  objections  to  comments  of  counsel,  alleged  to  be  an  abuse 
of  privilege,  must  be  made  before  the  case  is  given  to  the  jury,  in  order 
that  the  Court  may,  by  proper  directions,  prevent  any  prejudicial  conse- 
quences. After  verdict  the  exception  should  not  be  entertained.  HoUy 
V.  Holly,  94. 
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2.  There  may,  however,  be  instaDces  where  the  abase  of  privile^  is  80  gross 
that  it  will  become  the  duty  of  the  Judge,  a  mero  moiu,  to  interfere. 
Ibid. 

8.  Notice  to  an  attorney  of  any  matter  relating  to  the  bucuneM  in  which  be  if 
engaged  for  his  client,  is  notice  to  the  client,     ffulbert  v.  JkntgUu,  Itl. 

4.  Where  an  attorney  sold  a  note  to  a  person  who  was  occasionally  his  cliect, 

and  such  attorney,  acting  for  the  purchaser,  investigated  the  title  to  the 
land  on  which  the  note  was  secured  by  a  mortgage,  and  was  afterwards 
employed  by  the  purchaser  to  bring  suit  on,  and  collect  the  note ;  It  mj 
hdd^  to  be  some  evidence  that  the  attorney  was  acting  for  the  purcbaieria 
the  sale  of  the  note.    Ibid. 

5.  There  is  a  well  recognized  distinction  between  the  negligence  of  a  party  and 

that  of  his  attorney.  The  omission  of  an  attorney,  retained  in  a  cause,  ta 
perform  his  duty,  makes  a  case  of  excusable  negligence  for  his  client 
WUey  V.  Logan  J  364. 

6.  Where  an  administrator  sold  and  assigned  a  judgment  due  the  estate  of  his 

intestate,  for  flfty  per  centum  of  its  face  value,  and  on  the  same  day,  the 
judgment  debtor  paid  the  assignee  the  entire  amount  due  on  the  judg- 
ment, and  it  appeared  that  at  the  time  of  the  assignment,  the  judgment 
debtor  was  solvent,  and  the  judgment  collectable ;  It  vom  held,  gn.«s  ntg- 
ligence,  and  the  administrator  and  the  sureties  on  his  bond  were  habit  for 
the  full  amount  of  the  judgment.     OraiU  v.  Beese,  720. 

7.  In  such  case,  it  is  no  justification  to  the  administrator  that  the  counsel  for 

the  next-of-kin  authorized  such  sale,  unless  the  counsel  has  express 
authoritv  from  his  client  to  do  so.    Ibid. 

« 

8.  When  it  is  stated  in  the  order,  that  the  motion  Is  heard  '^^  as  <m  ^^^darU^^ 

the  implication  is,  nothing  else  appearing,  that  all  the  parties  consented  to 
accept  the  facts  as  if  stated  under  oath.    Emery  v.  Hardee,  7b7. 

9.  It  is  within  the  power  of  counsel  to  consent  that  the  Court  might  htm  axtd 

consider  the  facts  as  if  stated  in  an  affidavit.    Ibid. 

10.  Abuse  of  privilege  In  the  argument  to  the  jur}',  is  never  ground  for  a  new 

trial,  except  when  it  is  gross,  and  probably  injured  the  complaining  party, 
and  was  not  properly  checked  by  the  trial  Judge.    State  v.  Sogers,  dSA. 

11.  Counsel  have  a  right  to  argue  the  law  as  well  the  facts  to  the  jur},  sod  ia 

doing  so,  they  may  read  adjudged  cases,  but  the  facts  contained  in  soch 
cases  cannot  be  commented  on  as  the  facts  of  the  case  on  tiiaL  HU^  v. 
Powell,  9tt5. 

12.  An  exception  that  counsel  abused  b(s  privilege  in  his  address  lothe  J017, 

will  not  be  noticed  in  this  Court,  when  not  made  in  apt  time.    liid. 

BILL  OF  LADING  : 

In  an  action  against  a  common  carrier  for  injury  to  property  while  Id  traoflit, 
the  bill  of  lading  and  manifest,  showing  that  the  property  was  received 
by  the  defendant  in  good  order,  is  prkna  facie  evidence  against  the 
defendant,  but  it  is  not  conclusive,  and  may  be  rebutted.  Bwrwdl\.  The 
HaUroad  Co.,  451. 
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BLACKMAIL: 

Where  the  offeace  charged  was  the  seudiug  a  letter  uuder  §989  of  The  Code, 
and  the  letter  was  set  out  in  the  iDdictmeot,  from  which  it  is  deduclhle 
by  necessary  implication,  that  the  defendant  threatened  to  indict  the 
prosecutor  for  an  offence  punishable  by  imprisonment  in  the  penitentiary, 
with  a  view  and  intent  to  extort  money ;  Hddy  that  a  criminal  offence  te 
sufficiently  charged,  and  the  indictment  should  not  be  quashed.  StaU  v. 
Harper,  93«. 

BONA  NOTABILIA : 

1.  Bona  HotcU)Uxa,  consists  of  any  obligations  due  to  the  intestate^s  estate, 

which  are  recoverable  by  action.     Grant  v.  Boyers,  755. 

2.  Where  a  party  died  domiciled  in  Virginia,  but  administration  was  granted 

in  this  State,  and  an  administration  bond  given,  such  administration  bond 
is  sufficient  bona  noitUfilia  to  warrant  the  Issue  of  letters  of  administration 
in  this  State.    Ibid. 

BOND: 

1.  Where  the  subscribing  witness  to  a  bond  is  dead,  evidence  of  his  hand- 

writing is  admissible  to  prove  the  execution  of  the  bond,  and  it  is  for  the 
jury  to  say  whether  or  not  the  bond  was  executed.    Anyier  v.  Howard,  27. 

2.  Where  a  note  is  under  seal,  the  bolder  need  not  show  any  consideration. 

Ibid. 

3.  A  donatio  catua  mortis  is  a  conditional  gift,  depending  on  the  contingency 

of  expected  death.  To  constitute  a  donatio  caiua  mortis^  it  must  appear 
that  the  gift  was  made  in  view  of  the  donor's  death,  that  it  is  conditioned 
to  take  effect  only  on  his  death  by  his  existing  disorder,  and  there  must 
be  a  delivery  of  the  subject  of  the  donation.    Kiff\.  Weaver,  274. 

4.  The  equitable  owner  of  bills,  bonds  and  promissory  notes  can  main  lain  an 

action  on  them  in  his  own  name,  so  the  assignee  of  an  unindorsed  bond 
or  note  may  bring  an  action  on  it  in  his  own  uame.     Ibid. 

5.  The  possession  of  an  unindorsed  negotiable  note  payable  to  bearer,  raises 

the  presumption  that  the  person  producing  it  on  the  trial  is  the  rightful 
owner  thereof.     Ibid. 

6.  Bills,  bonds  and  promissory  notes  and  all  other  evidences  of  debt  although 

payable  to  order  and  not  endorsed,  may  be  given  as  donationea  causa  mor- 
tigy  and  the  donee  may  sue  on  them  in  his  own  uame.     Ibid. 

7.  Where  a  bond  secured  by  a  mortgage  is  given  as  a  donatio  causa  mortis,  the 

mortgage  goes  with  the  bond  even  without  a  formal  transfer  of  the  secu- 
rity.   Ibid, 

8.  Where  a  bond  was  dated  in  North  Carolina,  but  had  no  specified  place  of 

payment;  It  was  fuld,  that  it  was  governed  by  the  usury  laws  of  this  State, 
and  it  is  immaterial  that  the  pleadings  admit  that  the  bond  was  delivered 
in  Virginia.    MorrU  v.  Hockaday,  286. 

9.  If,  in  such  case,  it  had  appeared  that  the  bond  was  given  for  goods  pur- 

chased in  Virginia,  the  rule  would  have  been  different.    Ibid.. 

69 
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10.  It  requires  the  assent  of  both  parties  to  make  a  contract.     So,  wbro  t 

debtor  pays  a  sum  supposed  b}'  blm  to  be  the  balance  due  on  bi»  booii, 
aud  the  creditor  refuses  to  give  up  the  bond,  but  says  that  he  will  credit 
the  amount  paid,  it  does  not  amount  to  a  compromise  and  sati<ifacikioof 
the  bond,  although  the  debtor  intends  it  as  such.    King  v.  PhiUip»,x&. 

11.  An  action  cannot  be  maintained  on  a  new  promise  to  pay  a  debt  secuTtd 

by  a  bond,  while  the  bond  is  still  in  force.    iMd. 

12.  Under  the  law  as  it  was  prior  to  1868,  the  presumption  of  payment  of  a 

bond,  raised  by  the  lapse  of  ten  years  after  its  maturity,  was  an  artilWiil 
presumption  of  fact,  raised  by  the  law,  to  be  acted  on  by  the  jury,  and 
was  not  created  by  any  statute.     Lmig  v.  Clegg,  TfKi. 

18.  This  presumption  is  not  one  of  law,  but  of  fact,  and  may  be  rebatied  bj 
showing  that  no  payment  was  in  fact  made,  or  such  other  eircumstancfl 
as  are  suiflcient  in  law  to  remove  the  presumption.     Ibid. 

14.  The  presumption  is  founded  on  the  remissness  of  the  creditor  in  suinir,  an! 

the  inference  that  his  reason  for  not  suing  is,  that  the  debt  has  been  paid, 
aud  where  there  is  a  positive  inability  to  sue  for  a  part  of  the  ten  y^a^s 
such  part  should  not  be  counted.     Ibid. 

15.  So,  where  a  debtor  died  after  the  bond  was  due  and  the  prei^umption  bad 

begun  to  run,  and  no  administration  was  bad  on  his  estate  for  some  yean; 
It  was  heldy  that  the  time  during  which  there  was  no  administration  moft 
be  eliminated,  and  only  the  time  during  which  there  was  a  person  in  me\o 
sue  could  be  counted  in  computing  the  ten  j-ears.     fbid, 

BOUNDARY : 

1.  Where  a  wrongdoer's  possession  of  land  is  so  limited  in  area  as  t(»  affc>n!  a 

fair  presumption  that  he  mistook  his  boundaries,  and  did  not  intend  to 
set  up  a  claim  within  the  lines  of  the  other  party^s  deed,  it  is  a  pmper 
ground  for  presuming  that  the  possession  is  not  adverse.  A'tii^  v.  WelU, 
344. 

2.  So,  where  the  line  was  a  long  one,  running  over  a  wild,  monntainous  rldjBTP, 

aud  the  defendant  had  possession  of  less  than  a  quarter  of  an  acre,  sach 
possession  was  no  evidence  of  an  adverse  possession  of  the  entire  lap- 
page,  in  the  absence  of  any  evidence  of  a  knowledge  by  the  adverse  partt 
of  such  possession.    Ibid. 

8.  Where  a  deed  conveying  a  large  body  of  land  contains  the  following  words : 
"  including  all  lands  not  heretofore  sold,"  and  a  portion  of  the  tract  ror- 
ered  by  the  calls  of  the  deed  had  been  sold,  such  deed  is  not  color  of  title 
to  the  tract  previously  sold,  although  embraced  in  its  calls,  and  pusa»* 
sion  for  seven  years  under  it  by  the  grantee  will  not  give  a  good  tint 
Ibid. 

4.  In  $>uch  case,  the  tract  previously  sold  is  as  much  excluded  from  the  opernr 
lion  of  the  deed,  as  if  expressly  excluded  by  metes  and  bounds.    Ibid, 

BURNING  WOODS : 

1;  In  an  action  for  damages  under  the  statute  for  wilfully  firing  tb«  defend- 
ant's woods,  by  which  the  plaintiff's  woods  were  burnt,  (The  Code,  *53 
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aud  $53)f  the  setting  fire  to  the  woods  without  notice,  is  the  ground  of  the 
action,  and  by  a  waiver  of  the  notice,  the  plaintiff  will  lose  his  cause  of 
action  under  the  statute.     Lamb  v.  Sloan,  584. 

2.  If,  in  such  case,  the  tiring  of  the  woods  was  necessary,  as  for  instance,  for 
the  protection  of  the  defendant's  property,  no  cause  of  action  for  dam- 
ages arises  under  the  statute.    Ibid. 

S.  The  waiver  of  notice  in  such  case,  does  not  alTect  the  cause  of  action  for 
the  penalty  prescribed  in  the  statute,  nor  is  it  any  defence  in  an  indict- 
ment for  the  misdemeanor.    Ibid. 

4.  In  actions  for  damages  under  the  statute,  the  defendant  cannot  show  that 

he  used  reasonable  care  in  firing  his  woods,  and  reasonable  diligence  to 
prevent  the  tire  from  damaging  adjoining  woodlands.  If  he  fails  to  give 
the  statutory  notice,  and  damage  ensues,  the  cause  of  action  is  complete. 
Ibid. 

5.  It  is  no  defence  to  an  action  for  damages  under  the  statute,  for  the  defend- 

ant to  show  that  the  plaintlft  has  already  recovered  the  penalty  imposed 
by  the  statute,  and  in  addition  thereto,  that  he  had  been  indicted  for 
the  misdemeanor.     Ibid. 

t>.  Where  the  defendant  in  such  case  admits  that  he  set  fire  to  his  woods  with- 
out giving  the  statutory  notice,  nothing  else  appearing,  the  law  presumes 
that  he  did  it  wilfully.    Ibid. 

BURNT  RECORDS: 

1.  Where  records  have  been  burned  or  destroyed,  the  entries  in  the  bound  vol- 

umes containing  the  minutes  of  the  Court  are  admissible  in  evidence,  to 
establish  the  regularity  of  the  proceedings,    ffare  v.  Uolloman,  14. 

2.  Where  laud  has  been  sold  under  a  decree  of  Court,  and  the  records  have 

been  destroyed,  the  recitals  in  the  deeds  are  evidence  of  the  regularity  of 
the  proceedings.     Ibid. 

CANCELLATION : 

Where  it  is  found  by  the  jury  that  a  mortgage  executed  by  husband  and  wife, 
of  the  wife's  property,  was  obtained  by  duress  practiced  on  the  /cm*,  it 
is  error  to  cancel  the  instrument  entirely,  but  it  should  still  be  left  oper- 
ative as  to  the  husband's  Interest.     Ware  v.  Xesbit,  664. 

CASE  AGREED : 

Where  it  was  agreed  by  counsel  that  the  Judge  in  the  Court  below  might 
decide  from  the  pleadings,  admissions,  aud  inspections  of  an  account 
offered  in  evidence,  whether  the  plaintiff  was  entitled  to  judgment ;  It 
toas  hddj  in  effect,  submitting  the  case  as  a  ^'case  agreed."  Grant  y. 
Hughes,  231. 

CAUSE  OF  ACTION: 

1.  The  Court  cannot,  except  by  consent,  allow  an  amendment  which  changes 
the  pleadings,  so  as  to  make  it  substantially  a  new  action,  but  an  amend- 
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meot  wbicb  only  adds  to  the  orif^nal  cause  of  actioD  is  not  of  this  Ditiire, 
and  may  be  allowed.    JSly  v.  Ecariy^  1. 

2.  In  an  action  to  recover  land,  the  Court  may  allow  an  amendment  so  ac  ic 
set  up  a  niietake  in  a  deed.    Ibid. 

8.  An  action  to  recover  tbe  possesMou  of  laud,  and  t^  correct  a  mutual  mis- 
take in  a  deed  for  tbe  same  land  executed  b}*  the  plaintiff  to  the  defend- 
ant, constitute  but  r»ue  cause  of  action.     Ibid. 

4.  Where  a  distinct  cause  of  action  is  allowed  to  be  inserted  in  a  complafQL 

by  amendment,  it  is  tantamount  t^  bringing  a  new  action,  and  the  statute 
of  limitation  runs  to  tbe  time  when  the  amendment  is  allowed;  bat  this 
rule  does  not  apply  when  the  new  matter  allowed  by  the  ameDdmeni  con- 
stitutes a  part  of  the  original  cause  of  action.     Ibid. 

5.  The  plaintiff  must  allege  his  cause  of  action  in  the  complaint,  and  be  caa- 

not  recover  ou  a  cause  of  action  set  out  in  the  pleadings  of  his  advenair. 
WHlia  V.  Branch,  142. 

6.  In  some  casej*,  a  defective  statement  of  a  cause  of  action  may  be  aided  by 

the  admissions  In  the  answer.     Ibid. 

7.  Where  the  cause  of  action  set  out  in  the  complaint,  was  that  the  defendant 

had  torn  out  certain  gas  fixtures  and  dami^red  certjdn  furniture,  and  so  , 

deprived  the  plaintiffs  of  the  use  of  a  certain  house,  the  plaintffT  canned  ! 

abandon  these  causes  of  action  and  recover  for  a  breach  of  the  tenas  of  , 

the  lease  for  the  house.     Ibid. 

! 

8.  Where  tbe  cause  of  action  set  out  in  tbe  complaint,  was  several  judgmentB  i 

rendered  by  a  justice  of  tbe  peace,  each  for  a  less  sum  than  two  baodred  | 

dollars,  but  aggregating  more  than  that  sum;  It  wm  hdd^  (1)  That  tbe 
causes  of  action  were  properly  joined  :  and  (2)  That  the  Superior  Court 
had  jurisdiction.     Moore  v.  Nbwelly  265. 

9.  Although  it  is  more  orderly  to  state  each  cause  of  action  in  a  separate  tad 

distinct  allegation,  yet  if  it  fully  appear  from  the  complaint  what  each 
demand  is,  tbe  failure  to  do  so  is  not  ground  of  a  demurrer.    Ibid. 

10.  Where  a  complaint  alleges  that  a  judgment  debtor  demanded  bis  (lenooal 

property  exemptions  In  apt  time,  but  that  the  sheriff  failed  and  refold 
to  allot  it  to  him,  and  afterwards  sold  the  property  and  applied  tbe  money 
to  executions  In  his  bands,  It  sulilclently  alleges  a  breach  of  tbe  bond,  aad 
a  motion  to  dismiss  because  tbe  complaint  does  not  state  facts  suflSrieat 
to  constitute  a  cause  of  action,  was  properly  refused.  Seutt  v.  Kenan,  295. 

11.  A  cause  of  action  which  occurred  after  an  action  was  instituted,  caooot  he 

interjected  in  tbe  pending  action  by  a  supplemental  complaint,  altboogh 
it  relates  to  tbe  subject  matter  of  tbe  pending  action.  Metcalfv.  Guthrie, 
447. 

12.  Where  the  plaintiff  purchased  a  bond,  executetl  by  two  obligors,  and  at  the 

vendor's  request  executed  to  him  a  covenant  not  to  sue  one  of  the  obli- 
gors, which  covenant  he  was  assured  by  bis  vendor  would  not  operate  w  a 
discharge  of  the  other  obli&ror,  and  afterwards  fearing  that  it  woald  so 
operate,  brought  an  action  to  have  such  covenant  cancelled  :  //  arat  htid. 
that  the  complaint  did  not  state  a  cause  of  action.   SandltM  v.  Uard,l% 


INDEX.  1069 


CAVEAT: 

1.  The  flliofr  of  a  caveat  to  the  probate  of  a  will  does  not  prevent  the  execu- 
tor, upon  fj^ving  the  bonds  prescribed  by  the  statute,  from  proceeding  ia 
the  collection  of  debts  due  the  tesUtor.  The  Code,  i|)§2158,  2159,  2160. 
Hugftea  v.  Hodges^  56. 

S.  Where,  upon  an  issue  of  devUavU  vel  non^  the  jury  found  a  certain  script  to 
be  the  will,  and  the  Judge  ordered  that  tbe  finding  of  the  Jury,  together 
with  a  copy  of  the  Judgment,  should  be  certified  to  the  Clerk  of  the 
Superior  Court,  in  order  that  he  might  proceed,  &c.;  It  iau  held,  to  be 
informal.  In  such  case,  the  probate  is  in  the  verdict,  and  the  Judgment 
so  declaring  should  direct  the  remission  of  the  transcript  in  which  the 
script  is  contained,  with  the  original  script,  if  among  the  papers,  to  the 
end  that  they  may  be  recorded  and  filed,  and  other  necessary  proceedings 
had.    Bryan  v.  Moring^  687. 

8.  A  receiver  cannot  be  appointed  in  a  proceeding  to  establish  a  will.  Bryan 
V.  Moring^  094. 

CERTIORARI : 

1.  Where  it  appears  that  the  papers  had  been  taken  from  the  Clerk's  office,  to 

enable  the  trial  Judge  to  make  up  the  statement  of  the  case  on  appeal, 
but  had  not  been  returned  in  time  for  the  appellant  to  get  the  transcript 
to  this  Court  in  time,  a  certiorari  will  be  issued  to  bring  up  the  appeal. 
Seay  v.  Yarhorough,  291. 

2.  The  Court  papers  should  not  be  taken  from  their  proper  places,  and  the 

practice  of  removing  them  leads  to  confusion  and  delay.    Ibid. 

S.  Where  the  appellant  serves  his  case  on  appeal  in  apt  time,  and  the  appellee 
files  objections  to  it,  and  the  appellant  at  once  notifies  the  Judge,  and 
asks  him  to  fix  a  time  and  place  to  settle  tbe  case  on  appeal,  which  the 
Judge  fails  to  do,  a  certiorari  will  be  granted  to  bring  up  the  appeal. 
Hodges  v.  Latsiier^  294. 

4.  A  certiorari  in  lieu  of  an  appeal,  will  not  be  granted  when  applied  for  after 

the  Term  to  which  the  appeal  should  have  been  brought  has  expired. 
Norman  v.  <Sno?o,  481. 

5.  When  it  is  suggested  that  the  case  on  appeal  is  Inaccurately  made  out,  the 

most  that  the  Supreme  Court  will  do,  is  to  remand  the  case,  or  award  a 
certiorari^  in  order  that  the  Judge,  if  he  sees  proper,  may  make  the  cor- 
'  rection.    State  v.  Oay,  821. 

6.  The  case  on  appeal  must  be  accepted  as  conclusively  true,  when  made  out 

by  tbe  Judge  upon  disagreement  of  counsel,  and  the  Supreme  Court  will 
not  grant  a  certioraH  to  foi-ce  the  Judge  to  make  up  a  new  case  and  Insert 
matters  therein,  alleged  by  counsel  to  have  been  omitted.    Ibid. 

7.  The  statement  of  the  case  made  out  by  the  Judge  must  be  accepted  as  ab- 

solutely true,  and  a  certiorari  will  not  be  granted  to  have  it  corrected, 
except  at  tbe  instance  of  the  trial  Judge.    State  v.  Miller,  902. 

8.  Where  it  is  made  to  appear  to  this  Court,  by  proper  evidence,  that  the  Judge 

has  made  an  omission  or  mistake  in  the  settlement  of  tbe  case  on  appeal, 
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this  Court  will  ^ve  him  an  opportunity  to  connect  it,  or  to  modlf j  is 
inaccurate  statement ;  but  where  it  appears  that  a  full  hearing  ha«  been 
accorded,  and  the  action  of  the  Court  has  been  careful  and  coDslderate, 
no  occasion  for  interference  is  presented.    Slate  v.  Oooek,  962. 

CHALLENGE  TO  THE  ARRAY : 

1.  A  challenge  to  the  array  can  only  be  taken,  when  there  is  partiality  or  mis- 

conduct in  the  sheriff,  or  some  irregularity  in  making  out  the  list.  SUIe 
V.  Upeaktf  865. 

2.  Where  the  sheriff  returned  to  a  writ  for  a  special  venire  that  he  had  act 

summoned  one  of  the  jurors  because  he  was  dead,  and  that  he  bad  not 
summoned  three  others,  because  they  could  not  be  found ;  It  teaakeid,  no 
ground  for  a  challenge  to  the  array.    Ibid. 

8.  Where  it  appeared  that  the  county  commissioners  had  not  revtsed  the  joir 
box  at  the  last  September  meeting,  and  it  also  appeared  that  the  jmr 
boxes  were  not  kept  locked,  and  were  kept  in  a  place  easily  acces^ble  to 
unauthorized  persons ;  It  wan  hetd,  no  ground  of  challenge  to  the  array. 
JStatew.  Hetiseley,  1021. 

4.  The  fact  that  one  person  drawn  on  the  special  venire  was  dead,  and  that 

another  had  removed  from  the  county,  before  the  time  when  the  coa- 
missioners  should  have  revised  the  jury  box,  is  no  ground  for  a  cballen^ 
to  the  array.    Ibid. 

5.  A  challenge  to  the  array  must  be  for  some  cause  which  affects  the  inteirrftT 

and  fairness  of  the  entire  panel,  as  partiality  or  unfairuess  in  the  person 
whose  duty  it  was  to  select  the  panel.    Ibid. 

CHARTER: 

1.  Where  the  charter  of  a  corporation  authorizes  it  to  purchase  land  toTfuvae 

specified  purpose,  in  the  absence  of  evidence,  it  will  be  presumed  that 
any  land  purchased  by  it,  was  acquired  for  the  purpKises  authorised  by  the 
charter.     Mallett  v.  Simpwuy  37. 

2.  A  railroad  company  has  the  right  to  enter  upon  and  take  posscwioa  of 

land  before  payment  to  the  owner,  which  is  needed  in  the  boUding  of  iu 
road,  when  it  is  authorized  by  its  charter  to  do  so.  Mailroad  v.  MeCatkiR, 
746. 

S.  Where  a  remedy  is  given  to  the  land-owner  in  the  charter  of  the  compaBT, 
for  getting  compensation  for  land  taken  for  the  use  of  the  corporatioa 
under  its  charter,  the  land-owner  must  pursue  this  remedy,  as  the  ststc- 
tory  remedy,  by  implication,  takes  away  that  at  common  law.    Ibd. 

4.  A  stipulation  in  the  charter  of  a  railroad  corporation,  that  all  flaims  far 

damages  for  land  taken  by  the  corporation,  must  be  made  within  tvo 
years,  is  a  positive  statute  of  limitations,  and  bars  all  claims  not  madd 
withii^that  time,  when  the  parties  are  aui  juris,     ibid. 

5.  Where  the  charter  of  a  railroad  corporation  provided,  that  if  the  owner  did 

not  apply  within  two  years  to  have  the  damage  assessed,  caused  hr  the 
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use  and  occupaucy  of  land  taken  by  the  corporation,  they  should  forever 
be  barred  from  recovering  said  land  ;  H  wu  held,  that  the  presumption  of 
a  conveyance  arose  from  the  act  of  taking  possession  and  building  the 
road  and  the  owner's  failure  within  the  two  years  to  take  steps  to  have 
bis  damages  ascertained.     Ibid. 

6.  Where  the  charter  provided  that  the  title  to  condemned  land  should  remain 

in  the  corporation  as  long  as  it  was  used  by  such  corporation,  but  when 
it  ceased  to  t>e  so  used,  it  should  revert :  It  voatt  heldy  that  under  the  char- 
ter, the  corporation  was  not  required  to  use  every  part  and  parcel  of  the 
condemned  land  at  once,  and  a  permissive  use  of  a  portion  of  such  land, 
does  not  deprive  the  corporation  of  the  right  to  take  possession  of  the 
land,  when  needed  for  purposes  of  the  corporation.     Ibid. 

7.  The  charter  of  the  town  of  Durham,  (Private  Acts  1874,  chap.  110,)  does  not 

authorize  the  commissioners  to  prescribe  imprisonment  as  a  punishment 
for  a  violation  of  a  town  ordinance.  It  only  authorizes  imprisonment,  if 
the  party  ofTending  fails  to  pay  the  penalty  incurred,  when  judgment 
therefor  is  obtained  against  him.    State  v.  Crenshaw,  877. 

8.  Nor  does  the  general  statute  in  relation  to  "Towns  and  Cities,"  authorize 

imprisonment  for  violation  of  such  ordinance.  It  provides  that  the  com- 
missioners of  towns  may  enforce  their  by-laws  and  regulations,  and  com- 
pel the  performance  of  duties  imposed,  b}'  suitable  penalties,  by  which  la 
meant  pecuniary  penalties,  to  be  paid  because  of  some  default  or  viola- 
tion of  law.    Ibid. 

CLAIM  AND  DELIVERY  : 

1.  "Where,  in  an  action  of  claim  and  delivery  before  a  justice,  it  appears  that 

the  value  of  the  property  exceeds  tifty  dollars,  it  at  once  ousts  the  Juris- 
diction of  the  justice,  and  the  plaintiff  cannot  confer  jurisdiction  by  a 
remitter.    NovilU  v.  Dew,  43. 

2.  Where,  in  an  action  of  claim  and  delivery  begun  before  a  justice,  the  jury 

found  the  value  of  the  property  to  be  over  fifty  dollars,  but  that  the  plain- 
tiil  was  entitled  to  the  possession ;  It  was  hdd,  that  the  justice  had  no 
jurisdiction  and  the  action  should  be  dismissed  and  the  property  restored 
to  the  defendant.    Ibid. 

3.  Where  a  landlord  brought  an  aation  before  a  Justice  of  the  Peace  to  recover 

the  sum  of  eighty  dollars,  alleged  to  be  due  upon  a  contract  for  rent,  and 
aoclUary  thereto  procured  an  order  for  the  seizure  and  delivery  to  him  of 
certain  crops  of  greater  va^ue  than  fifty  dollars ;  Held, 

(I).  The  question  of  the  jurisdiction  of  a  Justice  of  the  Peace  is  determined 
by  the  summons  and  complaint,  especially  the  former.  MorrUy.  O^BtHant, 
72. 

(2).  The  order  for  the  seizure  and  delivery  of  the  properry  was  coram  rum 
jttdice,  but  did  not  oust  the  jurisdiction  of  the  Court  over^the  cause  of 
action.    Ibid. 

4.  Strictly  speaking,  there  is  no  such  action  under  The  Code  at  **  claim  and 

delivery.'*  The  action  is  for  the  recovery  of  a  specific  chattel,  and  the 
delivery  of  the  chattel  is  a  provisional  remedy,  ancillary,  but  not  essential 
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to  such  action.  If  the  plaintiff  see  fit,  delivery  of  the  chattel  miTbe 
waived,  and  the  action  prosecuted  to  recover  possessioii  of  the  chattel,  u 
in  the  old  action  of  detinue^  or  to  recover  the  value  of  the  prop^rtj,  uin 
trover  or  treiqxut.     WiUon  v.  SugheK^  182. 

5.  In  an  action  for  the  specific  recovery  of  a  horee,  the  defendant  pleaded  u% 

count-er-clalm,  that  the  plaintiff  sold  the  horse  to  the  defendant,  and,  tx 
the  time  of  the  sale,  warranted  that  he  was  sound,  which  wamotj  wu 
false,  in  consequence  of  which  the  defendant  had  been  damaired ;  Hdd^ 
that  the  counter-claim  arose  out  of  the  transaction  set  oat  in  the  coib- 
plaint,  and  was  properly  pleaded  as  a  counter-claim.    Ibid. 

6.  In  an  action  for  the  specific  recovery  of  a  chattel,  it  is  proper  to  sabmit  as 

issue  ascertaining  the  value  of  the  chattel  at  the  time  the  plaintiff  sold  it 
to  the  defendant.     Wilnon  v.  Hughe*^  182. 

CLERK  OF  THE  SUPERIOR  COURT  : 

1.  When  an  issue  of  law  is  joined  in  a  special  proceeding,  it  is  the  dutj  of  tbe 

Clerk  to  transmit  it  to  tbe  Judge  for  his  decision.    Jones  v.  Dtaem^  33. 

2.  It  is  the  duty  of  the  Judfi^e  to  decide  the  question  thus  presented,  and  to 

transmit  his  decision  in  writing  to  the  Clerk,  who  will  then  proceed  wftk 
the  special  proceeding  according  to  law.    Ihid. 

8.  It  is  irregular  for  the  Judge  in  making  his  decision  to  order  tbe  Clerk  to 
place  the  proceeding  on  the  docket  of  the  regular  Term  for  trial— It  beiaf 
the  duty  of  the  Clerk  to  do  this  without  such  order  when  an  issue  offset 
is  joined.    Ibid, 

4.  When  an  issue  of  fact  is  joined  in  such  proceeding,  or  issues  of  both  faet 

and  law,  it  is  the  duty  of  the  Clerk  to  place  the  proceeding  on  tbe  docket 
of  the  trial  Term,  for  trial.    Ibid. 

5.  When  the  issues  of  both  fact  and  law  are  decided*  the  Clerk  proceeds  to  give 

all  other  orders  and  judgments  as  and  for  the  Court,  these  orders  nd 
judgments  being  regarded  as  made  by  the  Court  through  its  proper  ofBcer. 
Ibid. 

6.  The  Clerk  has  no  right  to  take  a  verdict,  unless  specially  authorixed  by  tk* 

Court.     Warden  v.  MeKinnon^  378. 

7.  Where  on  appeal  from  an  order  or  judgment  of  the  Clerk,  the  Judge  niki 

that  there  is  error,  it  is  tbe  duty  of  the  Clerk  to  proceed  to  enter  tbe 
proper  judgment  without  any  formal  order  directing  him  to  do  so.  At- 
terwii  V.   Wadeworth^  538. 

8.  Where  an  application  was  filed  to  remove  an  administrator,  and  no  aatver 

having  been  filed,  the  Clerk  refused  the  motion,  and  on  appeal  the  Jw^ 
reversed  the  order  and  removed  the  case,  the  Clerk  has  power  to  allovia 
answer  to  be  filed.    Ibid. 

9.  When  a  special  proceeding  comes  before  the  Clerk,  it  is  his  duty  to  timnsfff 

the  matter,  if  issues  of  fact  are  joined,  to  the  civU  issue  docket,  ia  order 
that  the  issues  may  be  tried  by  a  jury.    Briitain  v.  JfacU,  505. 

10.  In  such  case,  when  the  issues  are  tried,  it  is  the  duty  of  tbe  Clerk  to  pit)- 
ceed  at  once  to  act  upon  the  case,  without  waiting  for  any  order  of  tbe 
Judge.    Ibid, 
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11.  So,  when  certain  issues  of  fact  were  joiued  in  a  special  proceeding,  which 
were  carried  to  the  civil  issue  docket  and  tried,  and  at  a  subsequent  term 
the  plaintiff  moved  before  the  Judge  in  Term  for  an  order  affording  the 
relief  demanded  which  was  refused,  and  on  appeal  this  order  was  alQrmed, 
on  the  ground  that  it  was  the  duty  of  the  Clerk  to  proceed ;  and  when  the 
certificate  went  down,  the  Clerk  entered  a  Judgment  refusing  the  relief, 
on  the  ground  that  he  could  only  act  under  an  order  of  the  Judge,  which 
on  appeal  to  the  Judge,  was  affirmed ;  It  voa»  hddj  to  be  error,  as  the 
Clerk  should  have  proceeded  to  act  on  the  merits  of  the  case,  just  as  if 
there  had  been  no  appeal.    Ibid. 
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COMMISSIONS : 

1.  A  jicuardian  will  be  allowed  commissionB,  although  be  uses  hig  ward'i 

money  Id  his  business,  if  he  makes  rejn^lar  returns,  so  as  to  show  at  sH 
times  what  amount  is  due  his  ward.     Carr  t.  AaIuw^  194. 

2.  Where  the  sum  received  was  $10,000,  and  there  was  no  trouble  or  lidgatioQ 

connected  with  the  estate,  a  commission  of  two  and  one-half  per  cent,  ca: 
receipts,  and  Ave  per  cent,  on  disbursementa  was  allowed.    Ibid. 

3.  An  administrator  or  executor  is  not  entitled  to  commissions  under  all  cir- 

cumstances, but  he  must  have  earned  them  by  an  honest  and  just  dis- 
charge of  his  duty,  and  it  must  appear  that  the  receipts  and  expendltont 
have  been  fairly  made,  in  the  course  of  the  administration.  Grmt  t. 
i2e«M,  720. 

4.  Where  an  administrator  failed  to  file  any  inventory  or  annual  accoaots  of 

his  administration,  and  it  appeared  that  he  had  been  guilty  of  eross  aef- 
ligence  and  want  of  care  in  his  management  of  the  estate,  he  f«  nor  eot^ 
tied  to  commissions.    Ibid. 

COMMON  CARRIER: 

1.  In  an  action  against  a  common  carrier  for  injury  to  property  while  m  tniuic 

the  bill  of  lading  and  manifest  showing  that  the  property  was  received 
by  the  defendant  in  good  order,  is  prima  faeie  evidence  agaiDSt  the 
defendant,  but  it  is  not  conclusive,  and  may  be  rebutted.  Burwdl  v.  Tht 
Railroady  451. 

2.  It  is  not  negligence  for  a  railroad  company  to  place  freight,  liable  to  be 

injured  by  water,  on  an  open  flat  car,  when  the  size  of  the  box  in  which 
it  is  packed  renders  it  impossible  to  put  it  in  a  box  car,  and  preeantioaf 
are  taken  to  protect  the  property  from  the  weather.    Ibid. 

3.  When  the  allegation  of  negligence  is  that  the  property  wa»  injured  by  water 

while  in  transit,  evidence  is  admissible  that  no  rain  fell  while  the  property 
was  on  the  defendant's  road,  and  that  the  car  on  which  it  was  bein^  traoa- 
ported  was  not  allowed  to  be  stopped  near  any  water  tank.    Ibid. 

COMPLAINT : 

1.  The  plaintiff  must  allege  his  cause  of  action  in  the  complaint,  and  he  can- 

not recover  on  a  cause  of  action  set  out  in  the  pleadings  of  his  adversarr. 
Willie  v.  Branch,  142. 

2.  lu  some  cases,  a  defective  statement  of  a  cause  of  action  may  be  aided  bj 

the  admissions  in  the  answer.    Ibid. 

3.  Where  the  cause  of  action  set  out  in  the  complaint,  was  that  the  defeodaat 

had  torn  out  certain  gas  fixtures  and  damaged  certain  furniture,  and  to 
deprived  the  plaintiff  of  the  use  of  a  certain  house,  the  plaintiff  caaooK 
abandon  these  causes  of  action  and  recover  for  a  breach  of  the  tens»of 
the  lease  for  the  house.    Ibid. 

4.  In  an  action  for  damages  against  a  railroad  company  for  an  injury  cauMd  br 

furnishing  defective  machinery  to  a  servant,  it  fs  unnecessary  to  formallr 
allege  notice  of  such  defect  in  the  complaint,  when  facta  are  stated  from 
which  the  law  will  imply  notice.     Warner  v.  The  BaUroad.  250. 
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5.  In  such  case,  the  complaint  need  not  allege  that  the  intestate  left  next-of- 

kin.    Ibid. 

6.  It  is  sufficient  If  the  complaint  states  facts  sufficient  to  show  that  a  legal 

wrong  has  been  done  by  the  defendants,  for  which  the  law  will  afford 
redress.     McEltoeev.  Blaekwdl,^\. 

7.  In  an  action  for  slander  of  title  to  a  trade  mark,  when  the  injury  is  not  so 

much  the  defamatory  words,  but  was  occasioned  by  positive  acts  and 
threats,  by  which  the  customers  of  the  plaintiff  were  deterred  from  trad- 
ing with  him  ;  It  teas  hdd,  error  to  non-suit  the  plaintiff,  because  the  com- 
plaint did  not  set  out  the  actionable  words.     Ibid. 

8.  An  action  cannot  be  maintained  on  a  new  promise  to  pay  a  debt  secured  by 

a  bond,  while  the  bond  Is  still  in  force.    King  v.  PhilUpa^  S55. 

9.  Where  an  action  is  brought  to  enforce  payment  of  a  bond,  and  a  new  prom- 

ise is  relied  on  to  rebut  an  alleged  compromise  and  satisfaction,  the  com- 
plaint should  declare  on  the  bond,  and  tbe  new  promise  be  relied  on  to 
rebut  the  compromise.    Ibid. 

10.  Although  the  allegations  in  a  complaint  are  indefinite,  yet  if  it  contains 

facts  sufficient  to  give  the  defendant  such  information  as  will  enable  him 
to  intelligently  make  his  defence,  the  complaint  is  not  demurrable.  If 
necessary,  the  Court  will  order  the  plaintiff  to  make  the  allegation  more 
specific.    Nance  v.  The  Railroad,  619. 

11.  A  necessary  allegation  which  has  been  omitted  from  tbe  complaint,  is  not 

supplied  by  pleading  over  to  the  merit*.     Wilson  v.  Lineberger,  641. 

12.  The  evidence  introduced  by  tbe  plaintiff  must  conform  to  his  proofs.    So, 

where  in  his  complaint,  the  plaintiff  alleged  that  he  was  seized  of  certain 
lands  in  fee,  and  the  evidence  showed  that  he  was  only  entitled  to  a  life 
estate,  he  is  not  entitled  to  recover,  in  this  state  of  tbe  pleadings.  Brit- 
tain  V.  DanieU^  781. 

13.  Where  the  plaintiff's  deed  was  for  a  life  estate  only  in  the^ocris  in  quo,  with 

his  brothers  and  sisters,  some  of  whom  died  without  issue  ;  It  toas  held, 
that  he  could  recover  the  entire  tract,  under  an  allegation  in  the  com- 
plaint that  he  was  seized  in  fee ;  the  interest  which  descended  to  him 
from  his  deceased  brothers  and  sisters  being  sufficient  to  support  the 
action.    Ibid. 

COMPROMISE : 

1.  It  requires  the  assent  of  both  parties  to  make  a  contract..  So,  when  a  debtor 

pays  a  sum  supposed  by  him  to  be  the  balance  due  on  his  bond,  and  the 
creditor  refuses  to  give  up  tbe  bond,  but  says  that  he  will  credit  the 
amount  paid,  It  does  not  amount  to  a  compromise  and  satisfaction  of  the 
bond,  although  the  debtor  intends  It  as  such.     King  v.  PhUlipH,  555. 

2.  An  action  cannot  be  maintained  on  a  new  promise  to  pay  a  debt  secured  by 

a  bond,  while  the  bond  is  still  in  force.    Ibid. 

3.  Where  an  action  is  brought  to  enforce  payment  of  a  bond,  and  a  new  prom- 

ise is  relied  on  to  rebut  an  alleged  compromise  and  satisfaction,  the  com- 
plaint should  declare  on  the  bond,  and  the  new  promise  be  relied  on  to 
rebut  the  compromise.    Ibid. 
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CONDITION : 

1.  Where  a  testator  devised  land  to  one  of  his  sods,  provided  he  should  main- 

taio  his  mother  comfortably  during^  her  life,  the  support  of  the  motfae-te 
a  charge  upon  the  rents  and  profits  of  the  land,  and  not  a  condition,  the 
non-observance  of  which  will  defeat  the  devise.  Miaenheimer  y.  Hifdrd, 
592. 

2.  Where,  in  such  case,  upon  the  death  of  the  devisee,  the  person  who  vasto 

be  supported  was  taken  charge  of  by  the  plaintiff,  who  recmved  all  the 
rents  and  profits  of  the  laud  for  that  purpose ;  It  wu  AeM,  that  the  plain- 
tiff could  make  no  further  claim  on  the  land,  under  the  will.    Ibid. 

CONDITIONAL  SALE : 

1.  It  is  not  suflScient  to  designate  a  contract  by  a  certain  name,  in  order  to  gir« 

it  a  particular  effect.  It  must  contain  constituent  elements  for  the  pur- 
pose intended.    Empire  Drill  Co.  v.  AUiaon^  548. 

2.  Where  It  appeared  from  the  terms  of  a  contract,  that  the  fntentioo  was  to 

appoint  an  agent  to  sell  certain  sroods,  although  the  contract  is  termed  a 
conditional  sale,  the  contract  will  be  interpreted  as  making  an  agency, 
and  need  not  be  re0stered.    Ibid, 

CONFEDERATE  MONEY: 

1.  Where  a  fund  was  paid  to  an  administrator  In  Confederate  money,  oat  of 

which  fund  he  makes  payments  to  the  distributees ;  R  wu  hdd,  that  It 
would  be  unjust  to  apply  the  scale  to  the  amount  received  by  the  sdmln- 
istrator,  but  not  to  apply  it  to  payments  made  out  of  the  very  fond  to  the 
distributees.    Depriett  v.  BaUterBon^  519. 

2.  Where  an  administrator  received  into  his  possession  certain  slaves  beloof- 

Ing  to  the  estate  of  his  Intestate,  he,  and  the  sureties  on  his  bond,  are  liable 
for  their  hire  received  by  him,  in  the  same  manner  as  for  the  hire  or  price 
of  other  chattels  so  received.     Grant  v.  iSeese,  790. 

8.  In  such  case,  where  the  slaves  were  hired  in  1863  and  1854,  and  the  sdmio- 
istrator  used  reasonable  diligeuce  in  hiring  them  and  collectiog  the  hire, 
if  the  same  was  paid  in  Confederate  money,  and  the  administrator  kept 
it  apart  and  separate,  as  part  of  assets  of  the  estate,  and  it  was  lost  by  tlie 
results  of  the  war,  the  administrator  Is  not  liable.    Ibid. 

4.  In  such  case,  in  the  absence  of  evidence  of  the  amount  of  hire  which  tke 

administrator  actually  received,  he  should  be  chani^ed  with  the  reasonable 
hire  of  the  slaves  in  Confederate  money,  and  this  amount  should  be 
scaled,  in  the  same  manner  as  iX  he  had  converted  the  Confederate monej 
received  from  such  hiring.    Ibid. 

5.  It  is  a  public  fact,  of  which  the  Courts  Uke  judicial  notice,  that  there  v» 

no  currency  In  this  State  during  the  yeare  1868  and  1864,  except  Confed- 
erate money,  and  that  ordinary  business  transactions  were  almost  nai- 
formly  discharged  by  that  currency.    Ibid. 

6.  Where  one  used  Confederate  money,  not  his  own,  he  must  account  to  him 

whose  money  he  used,  for  its  value  in  gold,  with  interest  thereon.    /M. 
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CONSIDERATION  : 

1.  Wbere  a  note  is  under  seal,  the  holder  need  not  show  any  conslderatloQ. 

Angier  v.  Howard^  27. 

2.  When  the  illeg^al  consideration  enters  into  and  forms  a  part  of  one  entire 

and  indivisible  consideration,  or  if  there  be  several  stipulations  in  the 
contract,  some  legal,  and  some  illegal,  the  entire  contract  is  void. 
Oriffi,n  V.  Haaty,  4S8. 

3.  A  contract  to  indemnify  a  public  officer  for  doing  an  act  which  he  ought  to  do 

is  valid  ;  one  to  indemnify  him  for  doing  an  act  which  he  ought  not  to  do, 
or  for  omitting  to  do  an  act  which  he  ought  to  do,  is  void.     Ibid, 

4.  The  near  relationship  of  the  parties  furnishes  a  sufficient  consideration,  If 

one  was  necessary ;  and  acceptance  of  the  trust  by  the  trustee  furnishes 
a  consideration  for  its  enforcement  against  him.    EgerUm  v.  C'arr,  648. 

CONSOLIDATION : 

1.  Exception  to  an  order  for  the  consolidation  of  actions  must  be  taken  at  the 

time  the  order  is  made.    Jonea  v.  Jmm,  111. 

2.  The  order  in  which  consolidated  actions  shall  be  tried  is  within  the  discre- 

tion of  the  Judge,  and  not  reviewable  in  the  Supreme  Court.    Ibid. 

CONSPIRACY : 

1.  Where  two  or  more  conspire  to  do  an  unlawful  act,  although  the  act  be 

done  by  one,  yet  they  are  all  equally  principals.  So  when  two  persons 
were  engaged  in  pursuit  of  an  unlawful  act,  the  two  having  the  same 
object  in  view,  and  in  pursuit  of  that  common  purpose,  one  of  them 
takes  life,  under  such  circumstances  as  makes  it  murder  In  him,  it  amounts 
to  murder  in  the  other,  also.    State  v.  Oooeh,  967. 

2.  If  two  persons  seek  another,  and  under  the  pretense  of  a  fight,  conspire  to 

stab  him,  and  in  the  fight  he  Is  killed,  it  is  murder,  no  matter  what  the 
provocation  may  be,  after  the  fight  has  commenced.    Ibid. 

CONSTITUTIONAL  LAW : 

1.  An  act  which  changes  the  remedy  of  the  creditor  is  not  unconstitutional,  if 

it  gives  him  another  equally  efficacious.     WiUiamM  v.  Weaver,  134. 

2.  Where  a  reference  is  by  consent,  the  parties  waive  the  right  to  have  any  of 

the  issues  of  fact  passed  on  by  a  jury.  Where  the  reference  is  compul- 
sory, the  excepting  party  has  the  right  .to  have  all  iseust  of  fact  tohieh  arise 
on  thepUadingty  submitted  to  a  jury,  but  not  the  questions  of  fact  which 
arise  on  exceptions  to  the  findings  of  fact  by  the  referee.  Carr  v.  AakeWf 
194. 

3.  Before  the  Marriage  Act  (The  Code  §1826,  Laws  of  1871-»2,  ch.  198,  §17,)  a 

married  woman  could  charge  her  separate  estate,  for  her  personal  benefit, 
or  for  the  benefit  of  her  estate,  provided  she  did  so  in  terms  or  by  neces- 
sary implication.  The  only  change  made  by  this  act  was,  that  the  con- 
sent of  the  husband  in  writing  was  required  in  order  to  allow  her  to 
charge  her  separate  estate.    Arrxngton  v.  Bell,  247. 


1080  INDEX. 


4.  Where  husband  and  wife  signed  a  note,  which  provided  in  terms  that  it 

should  be  paid  out  of  the  wife^s  separate  estate,  the  consideration  for 
which  was  a  mule,  which  was  turned  over  to  a  cropper,  renting  the  land 
of  the  wife ;  It  w<u  held,  that  the  signature  of  the  husband  to  the  note 
was  a  sufficient  assent  in  writing,  and  that  the  debt  was  a  charge  on  the 
wife's  separate's  estate.    Ibid. 

5.  Where  a  vendee  who  was  married  before  the  dower  and  homestead  Acts, 

makes  a  contract  to  buy  land,  bearing  date  before  the  passage  of  those 
Acts,  but  the  deed  is  not  made  until  after  their  passage,  his  wife  is  not 
entitled  to  dower  or  homestead  in  such  land,  unless  he  be  seized  of  them 
at  his  death,  and  a  deed  for  them  without  her  joinder  conveys  a  good 
title.     Fortune  v.  Watkifts,  804. 

6.  Marriage,  prior  to  the  adoption  of  the  Constitution  of  1868,  conferred  on 

the  husband  the  vesUd  right  to  reduce  into  possession  and  convert  to  his 
own  use,  the  personal  property  of  the  wife,  belonging  to  her  at  the  time 
of  the  marriage.    Morris  v.  MorrU^  618. 

7.  But  this  marital  right  does  not  attach  to  personal  property  acquired  by  the 

wife  after  the  Constitution  of  lh68  went  into  effect,  even  in  cases  when 
the  marriage  took  place  before  that  time.    Ibid. 

8.  By  marriage  and  the  birth  of  issue  capable  of  inheriting,  the  husband  be- 

came tenant  by  the  courtesy  of  his  wife's  land,  and  entitled  to  the  rents 
and  protits  thereof.    Ibid. 

9.  This  was  not  altered  by  the  Act  of  ld49— The  Code,  §1840— as  to  marriages 

which  took  place  after  the  Act  went  into  operation.     Ibid. 

10.  The  Constitution  requires  that  all  taxes,  whether  levied  for  State,  county, 

town  or  township  purposes,  shall  be  uniform,  and  allows  no  discrimina- 
tion in  favor  of  any  class,  person  or  interest,  but  requires  that  all  things 
possessing  value  and  subject  of  ownership,  shall  be  taxed  equally,  and 
by  uniform  rule.    PadA  v.  Com^rSy  709. 

11.  Therefore,  a  law  which  allows  a  tax  on  the  polls  of  one  color  and  on  prop- 

erty owned  by  persons  of  the  same  color,  to  be  applied  exclusively  to  the 
education  of  children  of  that  color,  is  unconstitutional.    Ibid. 

12.  This  law  also  discriminates  between  the  races,  by  allowing  the  taxes  paid 

by  one,  to  be  applied  exclusively  to  the  education  of  that  color,  and  is 
therefore  in  conflict  with  the  last  clause  of  Art.  9,  §2  of  the  Constitution, 
which  is,  **  there  shall  be  no  discrimination  in  favor  of  or  to  the  prejudice 
of  either  race."    Ibid. 

IS.  This  does  not  extend,  however,  to  the  law  requiring  the  children  of  the  two 
races  to  be  educated  in  separate  schools  when  the  advantages  are  equal — 
nor  to  laws  prohibiting  marriage  between  the  races,  nor  are  such  laws 
opposed  to  recent  amendments  of  the  Constitution  of  the  United  States. 
Ibid. 

14.  Ttiis  Court  has  no  power  to  review  the  findings  of  facts  made  by  a  referee 
in  au  action  at  law,  but  can  only  review  errors  of  law  in  the  admission  of 
evidence,  and  erroneous  conclusions  of  law  from  the  facts  as  found. 
Grant  v.  Heese,  720. 
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15.  A  law  which  directs  the  tax  raised  from  the  polls  and  property  of  white 

persons  to  be  devoted  to  sustainiDt^  schools  for  white  persons,  and  that 
raised  from  the  polls  and  propert}'  of  negroes  to  be  used  for  the  support 
of  their  schools,  is  uucoustitutional  and  void.   Eigyibee  v.  Durham^  800. 

16.  The  collection  of  a  tax  will  be  restrained,  when  the  purpose  for  which  it  is 

to  be  expended  is  unconstitutional.    Ibid. 

17.  While  some  provisions  in  a  statute  may  be  unconstitutional  and  void,  others 

may  remain  and  be  enforced,  but  the  rule  does  nut  apply,  when  the  con- 
stitutional and  unconstitutional  parts  of  the  statute  are  conducive  to  the 
same  object,  and  the  dislocation  of  the  unconstitutional  part  would  so 
affect  its  operation,  that  the  act  would  fail  in  an  essential  part.    Ibid. 

18.  When  the  limit  of  punishment  is  not  fixed  by  the  Legislature,  it  is  left  as  a 

matter  of  discretion  with  the  presiding  Judge.  This  Court  cannot  control 
such  discretion,  nor  fix  such  limits.    State  v.  Miller ,  d04. 

19.  Where  the  defendant  kept  a  retail  »hop^  in  which  he  suffered  games  of  cards 

to  be  played  for  money  and  articles  of  value ;  Hddy  that  a  fine  of  two 
thousand  dollars  and  imprisonment  for  thirty  days,  and  thereafter  until 
the  fine  and  costs  were  paid,  was  not  excessive  punishment.    Ibid. 

CONSTRUCTION  OF  A  DEED  : 

1.  In  the  construction  of  deeds  no  regard  is  had  to  punctuation ;  but  the  inten- 

tion of  the  parties  should  control  unless  in  conflict  with  some  rule  of  law\ 
Bunn  V.  WtU»,  67. 

2.  Where  it  is  the  manifest  purpose  of  a  deed  to  pass  a  fee,  the  Court  will 

effectuate  this  purpose,  if  it  can  do  so  by  any  reasonabla  interpretation. 
Rickn  V.  PuUiam,  295. 

S.  Id  the  construction  of  deeds,  the  aim  of  the  Court  is  to  give  effect  to  the 
intention  of  the  parties,  and  to  do  so,  it  may  transpose  words  and  clauses 
of  the  instrument.  Such  transposition,  however,  must  be  reasonable,  and 
render  the  whole  instrument  consistent  and  give  effect  to  the  obvious 
intent.     Ibid. 

4.  Where  a  clause  of  warranty  is  interjected  between  the  words  of  conveyance 
and  the  words  of  inheritance  in  a  deed,  the  latter  will  be  construed  so  as 
to  qualify  the  quantity  of  the  title  conveyed  as  well  as  the  warranty,  and 
a  fee  simple  will  pass.    Ibid. 

CONTRACT : 

1.  Parol  evidence  is  not  admissible  to  alter  or  contradict  the  terms  of  a  wrkten 
contract.    Bay  v.  Blackwdl,  10. 

fk  Where  the  part  of  the  contract  attempted  to  be  proved  by  parol  has  been 
omitted  by  fraud,  or  by  mutwU  mistake  or  accident,  it  may  be  used  as  a 
defence  to  an  action  on  the  contract,  if  properly  pleaded.     Ibid. 

8.  A  contract  to  sell  a  tract  of  land,  purporting  to  belong  to  a  feme  covert,  was 
made  by  one  who  acted  as  her  agent ;  It  was  hdd^  that  the  contract  was 
not  binding  on  the  femey  1st,  because  of  her  coverture,  and  2nd,  because 
the  agent  was  not  authorized  by  an  instrument  under  seal  to  make  the 

71 
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contract.  Such  contract  Is  not  binding  on  the  agent,  because  its  terms 
do  not  purport  to  bind  him.    Boyd  v.  Turpitiy  137. 

4.  While  Judgments  are  not  treated  as  contracts  for  all  purposes,  they  are  so 

treated  for  the  purpose  of  distinguishing  them  from  causes  of  action 
arising  ex  ddicio^  and  are  not  embraced  in  $177  of  The  Code,  forbidding 
the  assignment  of  things  in  action  not  arising  out  of  contract.  Moore  t. 
Xou!dl,  265. 

5.  If  no  place  is  agreed  on  for  the  performance  of  a  contract,  the  lex  loci  eon- 

traeiuit  governs.  If  the  place  of  performance  is  agreed  on,  the  la  loci 
gdutionU  governs.     Aforrie  v.  ffockaday,  286. 

6.  Where  a  bond  was  dated  in  North  Carolina,  but  had  no  specified  place  of 

payment;  It  wu  heldy  that  it  was  governed  by  the  usury  laws  of  this 
State,  and  it  is  immaterial  that  tbe  pleadings  admit  that  the  bond  was 
delivered  in  Virginia.    Ibid. 

7.  If,  in  such  case,  it  had  appeared  that  the  bond  was  given  for  goods  pur- 

chased in  Virginia,  the  rule  would  be  different.    Ibid. 

8.  (^uaere^  whether  the  contracting  parties  can  agree  on  a  rate  of  interest,  legal 

where  the  contract  is  made,  but  illegal  where  it  is  to  be  performed.   Ibid. 

9.  Where  a  deed  is  made  in  pursuance  of  a  contract  to  convey,  it  is  referrable 

for  its  operation  to  the  time  of  the  contract  which  it  undertakes  to  com- 
ply with.    Fbriune  v.  WaUasu,  aoi 

10.  Th«*  surrender  of  an  unregistered  deed  or  bond  for  title,  is  effectual  to 

restore  the  legal  or  equitable  title  to  the  vendor,  as  between  the  parties, 
when  no  intervening  interests  have  attached.    Ibid. 

11.  If,  in  a  contract  for  sale  of  lands,  the  vendee  knows  that  the  vendor  is  a 

married  man  at  the  time  the  contract  is  made,  he  cannot  refuse  to  take 
the  title  because  the  wife  refuses  to  Join,  and  a  Court  of  Equity  will  force 
him  to  take  such  title  as  the  vendor  can  give.    Ibid. 

12.  The  defendant  agreed  to  purchase  certain  lands  from  the  plaintiff,  for  a  part 

of  which  the  plaintiff  held  his  (the  defendant's)  bond  for  title,  and  it 
was  agreed  that  the  said  bond  should  be  destroyed  when  the  payments 
were  made.  The  plaintiff 's  wife  refused  to  Join  in  the  deed  ;  It  wa»  kdd^ 
no  defence  to  an  action  by  the  plaintiff  to  enforce  the  contract.    Ibid, 

13.  Where  an  infant  sold  his  claim  against  his  guardian  for  a  present  considera- 

tion, and  promised  to  give  a  receipt  for  it  when  he  became  of  age,  it  is  an 
executed,  and  not  an  executory  contract.    BsUy  v.  Ronaaeau,  3o5. 

14.  Where  an  infant  enters  into  an  executory  contract,  express  confirmation  or 

a  new  promise  after  coming  of  age,  must  be  shown  in  order  to  bind  him ; 
but  where  the  contract  is  executed,  ratification  may  be  Inferred  from  cir- 
cumstances, and  any  acknowledgment  of  liability,  or  holding  the  prop- 
erty and  treating  it  as  his  own,  will  amount  to  such  ratification.     Ibid. 

15.  Where  a  will  directed  the  executors  to  employ  the  plaintiff  as  agent  to  sell 

certain  lands  of  the  testator,  and  in  obedience  to  such  directions,  the  ex- 
ecutors entered  into  a  contract  under  seal  with  the  plaintiff ;  It  wu  Md, 
that  the  executors  were  personally  liable  on  the  contract,  but  as  it  was 
entered  into  under  the  directions  of  the  will,  and  the  services  rendered 
were  for  the  benefit  of  the  estate,  payment  migh/t  also  be  coerced  out  of 
the  assets  of  the  estate.    EduHirdt  v.  Love,  345. 
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16.  Id  such  case,  ander  our  fortner  practice,  the  plaintiff  would  have  had  to  sue 

^he  executors  on  their  iDdividual  liability  in  an  action  at  law,  and  to 
enforce  the  liability  of  the  estate,  he  would  have  had  to  go  into  a  Court 
uf  Equity,  but  since  the  adoption  of  the  Code  system,  both  reliefs  may 
be  administered  in  one  action.    Ibid. 

17.  Contracts  will  not  be  enforced  when  resting  on  a  consideration  against  good 

morals,  public  policy,  or  the  common  or  statute  law.  Or^jffin  v.  Hasty ^  488. 

18.  Under  the  terms  of  a  contract  to  buy  land,  the  vendee  was  to  have  the  title 

conveyed  to  her  upon  the  payment  of  a  certain  portion  of  the  purchase 
money,  at  a  future  day,  and  then  execute  a  mortgage  to  the  vendor  to 
secure  the  residue,  the  payment  of  which  was  still  further  deferred.  Liti- 
gation arose  as  to  the  amount  which  had  been  paid  upon  the  first  instal- 
ment, and  the  demand  of  the  vendor  was  considerably  reduced.  It  vdcu 
held,  that  the  entire  time  of  credit  having  expired,  the  vendor  was  enti- 
tled to  a  decree  of  the  sale,  the  vendee  not  tendering  the  balance  of  the 
amount  ascertained  to  be  due.     WiUiams  v.  WhUing,  481. 

19.  If  a  creditor  by  a  binding  contract,  gives  time  to  the  principal  debtor,  or 

varies  the  contract  In  any  other  particular,  the  surety  will  be  discharged, 
but  when  the  principal  debtor  cannot  enforce  such  covenant  or  contract 
against  the  creditor,  as  a  defence  or  cause  of  action,  the  surety  will  not  be 
discharged.    JSandlin  v.  Ward,  490. 

20.  A  covenant  not  to  sue  one  obligor,  does  not  release  a  co-obligor.    Ibid. 

21.  Where  the  plaintiff  purchased  a  bond,  executed  by  two  obligors,  and  at  the 

vendor^s  request  executed  to  him  a  covenant  not  to  sue  one  of  the  obli- 
gors, which  covenant  he  was  assured  by  his  vendor  would  not  operate  as  a 
discharge  of  the  other  obligor,  and  afterwards  fearing  that  it  would  so 
operate,  brought  an  action  to  have  such  covenant  cancelled  :  It  wa»  held, 
that  the  complaint  did  not  state  a  cause  of  action.   Ibid. 

22.  It  Is  not  sufficient  to  designate  a  contract  by  a  certain  name,  in  order  to 

give  it  a  particular  effect.  It  must  contain  constituent  elements  for  the 
purpose  Intended.    Empire  DrUl  Co  v.  AUiwn,  &48. 

23.  Where  It  appeared  from  the  terms  of  a  contract,  that  the  intention  was  to 

appoint  an  agent  to  sell  certain  goods,  although  the  contract  is  termed  a 
conditional  sale,  the  contract  will  be  interpreted  as  making  an  agency, 
and  need  not  be  registered.     Ibid. 

24.  Parol  evidence  is  not  competent  to  engraft  on  a  contract  which  has  been 

reduced  to  writing,  other  terms  and  conditions,  contemporaneously  made, 
except  where  the  contract  was  comprehensive,  and  a  part  of  it  only  was 
reduced  to  writing,  and  it  was  not  intended  to  include  the  entire  contract. 
yickelaon  v.  Heves,  559. 

25.  Where  the  defendant  entered  into  a  contract  to  make  title  to  the  plaintiff 

to  a  tract  of  land,  described  by  metes  and  bounds,  upon  the  payment  of 
certain  notes,  and  the  plaintiff  executed  his  notes  to  the  defendant, 
reciting  that  they  were  for  the  purchase  money,  the  defendant  cannot 
show  by  parol  evidence,  that  at  the  time,  the  contract  was  made,  it  was 
agreed  by  parol  that  the  land  should  be  conveyed,  and  If  found  to  con- 
tain a  larger  number  of  acres  than  was  supposed,  that  the  vendee  should 
pay  an  additional  sum.    Ibid. 
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26.  While  a  surviving  partoer  cannot  enter  into  contract«,  or  create  liabilities 

which  will  bind  the  estate  of  his  deceased  partner,  yet  he  is  not  bound 
to  sacrifice  the  interest  of  the  firm,  and  if  he  contracts  debts,  bona  fidty 
for  the  interest  of  the  common  property,  he  may  pay  them  out  of  the 
common  fund.     Calvert  v.  MiUer,  600. 

27.  So,  where  on  the  death  of  a  partner,  the  partnernblp  had  a  large  amount  of 

unfinished  work  and  raw  material  on  hand,  which  could  only  have  been 
disposed  of  at  a  sacrifice  ;  It  wan  hdd,  that  creditors  advancing  means  to 
the  survivor  in  good  faith,  to  enable  him  to  finish  the  work  and  use  up 
the  raw  material,  are  entitled  to  payment  out  of  the  partnership  assets. 
Ibid. 

28.  A  contract  between  administrators  or  executors,  that  the  estate  shall  be 

managed  by  one  of  them  alone,  is  against  public  policy,  and  void.  WU- 
ton  v.  LinebergeVy  641. 

CONTRIBUTON : 

Where  the  personal  estate  is  insufficient,  or  when  it  consists  of  slaves,  which 
after  being  delivered  to  the  next-of-kin,  were  lost  by  the  trur  major  of  war, 
the  land  becomes  liable  for  the  debts,  and  payment  may  be  enforced 
against  any  tract,  leaving  those  whose  property  may  be  taken,  to  obtain 
contribution  from  the  other  heirs  or  devisees,  according  to  the  respective 
value  of  the  lands  held  by  them.    Lilly  v.  Wodq/f  412. 

CONTRIBUTORr  NEGLIGENCE: 

1.  Where  the  plaintiff's  negligence  contributes  to  the  injur}*  of  which  he  com- 

plains, and  for  which  he  seeks  to  be  compensated  in  damages,  he  cannot 
recover ;  and  the  same  rule  applies  when  it  is  shown  that  both  parties  are 
in  fault.    JUgler  v.  The  Railroad,  604. 

2.  Where  highways  cross  railways,  the  law  requires  a  reasonable  degree  of  care 

and  diligence  in  both  the  public  and  the  corporation  in  the  use  of  the 
crossing,  and  negligence  in  the  corporation  will  not  excuse  a  traveller 
approaching  the  crossing,  from  using  that  degree  of  care  and  circumspec- 
tion, necessary  to  secure  his  safety.    Ibid. 

3.  Where  a  traveller  is  approaching  a  railway  crossing,  with  an  unobstructed 

view  of  the  track  in  both  directions,  it  is  his  duty  to  look  both  ways,  and 
if  he  attempts  to  cross  in  front  of  an  advancing  train,  and  receives  injury, 
he  cannot  recover,  and  the  failure  of  the  engineman  to  srive  the  precaa- 
tionary  signal,  when  it  does  not  contribute  to  the  accident,  does  not  im- 
pose a  liability  on  the  corporation.    Ibid. 

4.  Although  a  person  Injured  by  a  railroad  train,  be  in  fault  to  some  extent, 

yet  he  can  recover,  if  the  injury  could  not  have  been  avoided  by  ordinary 
care  on  his  pai*t.     Ibid. 

5.  It  is  not  contributory  negligence  per  ae,  for  a  passenger  to  alight  from  a  train 

which  has  almost  come  to  a  full  stop,  at  a  regular  passenger  depot 
Xaiice  V,  The  Railroad,  619. 
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CONTROVERSY  BETWEEN  CO-DEFENDANTS: 

Coder  The  Code  practice,  co-defeDdants  canDot  set  up  demands  and  ask  relief 
against  each  other,  unless  their  disputes  arise  out  of  the  subject  of  the 
action  as  set  out  in  the  complaint,  and  have  such  relation  to  the  plaintiff 's 
claim  that  their  adjustment  is  necessary  to  a  final  determination  of  the 
cause.    Hvlbert  v.  DougUu^  122. 

CONVICTS : 

The  provisions  of  The  Code,  <|3448,  forbidding  the  hiring  out  of  convicts  unless 
the  Court  before  which  such  prisoner  was  convicted  shall  so  authorize  in 
its  judgment,  only  applies  to  farming  out  convict  labor  to  individuals  and 
corporations,  and  does  not  extend  to  cases  of  convicts  employed  on  pub- 
lic workts,  and  under  the  supervision  and  control  of  public  agents.  Stale 
V.  Sneed,  806. 

See  Hiring  cut  Convicts. 

CORPORATION  : 

1.  Where  the  charter  of  a  corporation  authorizes  it  to  purchase  land  for  some 
specified  purpose,  in  the  absence  of  evidence,  it  will  be  presumed  that 
any  land  purchased  by  it,  was  acquired  for  the  purposes  authorized  by  the 
charter.    Mallett  v.  Simpwn^  37. 

3.  Where  the  charter  of  a  railroad  company  authorized  it  to  purchase  land  for 
the  purpose  of  procuring  stone  and  other  material  necessary  for  the  con- 
struction of  the  road,  or  for  effecting  transportation  thereon ;  It  was  A«2d, 
that  the  charter  authorized  the  purchase  of  land  for  the  purpose  of  get- 
ting cross-ties  and  fire  wood.    Ibid. 

3.  At  common  law,  in  the  absence  of  any  provision  in  the  charter,  a  corpora- 

tion has  the  power  to  acquire  and  hold  real  estate  in  fee.  The  statutes  of 
mortmain  have  never  been  adopted  in  this  State.    Ibid. 

4.  Even  if  a  corporation  is  forbidden  by  its  charter  to  hold  or  take  a  title  to 

real  estate,  a  conveyance  of  land  to  it  is  not  void.  It  is  valid  until 
vacated  by  a  direct  proceeding  by  the  sovereign,  instituted  for  that  pur- 
pose.   Ibid. 

5.  A  receiver  appointed  upon  the  dissolution  of  a  corporation,  or  a  trustee 

charged  with  the  collection  of  its  assets,  can  bring  suit  in  his  own  name 
against  a  debtor  of  the  corporation,  or  he  can  bring  such  suit  in  the  name 
of  the  corporation.     Gray  v.  Lewis,  392. 

6.  The  original  record  of  incorporation,  made  by  the  Clerk,  in  pursuance  of 

the  provisions  of  ch.  16  of  The  Code,  in  the  book  kept  in  his  ofiSce  for 
that  purpose,  is  admissible  in  evidence  to  prove  the  fact  of  incorporation. 
The  letters  of  Incorporation  are  evidence,  but  not  the  only  evidence,  to 
prove  that  fact.     Cardina  Iron  Co.  v.  Abernathyy  545. 

CORRECTION: 

1.  A  guardian  invested  the  funds  of  her  two  wards  in  land,  taking  the  deed  in 
her  own  name.    The  wards,  upon  a  settlement,  took  a  deed  for  equal  por- 
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tioDS  of  the  land  from  the  guardian,  and  gave  her  a  release.  More  was 
due  to  one  ward  than  to  the  other.  It  toot  hAd,  that  the  ward  to  whom 
the  larger  sum  was  due,  was  not  estopped  by  the  release  from  having  the 
deed  corrected,  so  that  it  shoulil  convey  to  her  the  proportion  of  the  land, 
which  the  amount  due  her  bore  to  the  amount  due  the  other  ward.  8eoU 
V.  Q^een,  402. 

2.  In  such  case,  as  the  guardian  is  not  interested,  a  mutual  mistake  on  her 
part,  need  not  be  shown  in  order  to  have  the  deed  corrected.    Ibid. 

8.  Courts  of  Equity  do  not  correct  mistakes  in  law,  unless  when  other  eqnit- 
able  elements  occur,  such  as  surprise,  undue  influence,  imposition  and 
the  like.    Sandlin\.   PFard,  490. 

COSTS : 

1.  In  matters  of  procedure,  it  is  always  best  to  strictly  follow  all  statutory 

requirements.    HoUy  v.  Perryy  90. 

2.  Where  an  undertaking  to  secure  the  costs  of  the  defendant  is  given  in  the 

form  of  a  bond,  the  seal  does  not  defeat  its  purpose,  and  it  will  be  treated 
as  an  undertaking  under  seal.    Ibid. 

8.  Where  an  undertaking  under  seal  to  secure  the  defendant's  costs  was  writ- 
ten on  the  back  of  the  summons,  but  did  not  specify  the  name  of  either 
the  platntifT  or  defendant,  or  the  surety,  it  was  held  to  be  sufficient. 
Ibid. 

4.  An  objection  that  one  who  has  been  permitted  to  become  a  party  plaintiff 

upon  flling  a  prosecution  bond  for  the  costs,  has  not  complied  with  the 
condition,  comes  too  late  after  the  supplemental  complaint  has  been  filed. 
The  execution  of  such  bond  is  not  an  essential  condition  of  the  order. 
Hughes  v.  Hodges^  56. 

5.  Officers  of  the  Courts  are  not  compelled  to  perform  their  duties,  unless  the 

fees  prescribed  by  law  are  paid  or  tendered  them,  but  they  must  demand 
them  before  Uiehes  can  be  imputed  to  litigants.     Wtst  v.  Reynolds^  333. 

6.  Where  there  is  a  fund  in  Court,  which  is  afterwards  adjudged  to  belong  to 

the  plaintiff,  and  pending  the  controversy,  an  order  is  made  allowing  a 
reference  fee  In  the  cause,  which  is  paid  out  of  the  fund,  and  the  final 
judgment  is  against  the  defendant  for  all  of  the  costs,  this  sum  so  paid, 
is  properly  taxed  in  the  costs,  and  must  be  paid  by  the  defendant.  White 
v.  JoneSy  411. 

7.  When  payment  is  not  unreasonably  delayed  or  neglected  by  the  administra- 

tor or  executor,  and  he  has  not  refused  to  refer  in  the  matter  in  contro- 
versy, pursuant  to  The  Code,  no  costs  will  be  awarded  against  him.  Mor- 
ris V.  Morris,  613. 

COUNTER-CLAIM: 

1.  Where  a  plaintiff  leased  a  house  from  the  defendant,  and  agreed  to  pay  a 
certain  sum  as  rent,  and  the  defendant  afterwards  entered  and  tore  oat 
certain  fixtures  and  damaged  the  furniture,  for  which  trespass  the  plain- 
tiff brought  suit ;  It  was  hdd^  that  the  alleged  damages  do  not  constitate 
a  set-off  against  the  sum  contracted  to  be  paid  as  rent.  WiUi*  v.  Brmuk, 
142. 
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2.  Id  an  action  for  tbe  specific  recoyery  of  a  boree,  the  defendant  pleaded  as 
a  counter-claioi,  that  the  plaintlif  sold  tbe  horse  to  tbe  defendant,  and,  at 
the  time  of  tbe  sale,  warranted  that  he  was  soand,  which  warranty  was 
false,  in  consequence  of  which  the  defendant  had  been  damaf^ed  ;  Hdd, 
that  the  counter-claim  arose  out  of  the  transaction  set  out  in  the  com- 
plaint, and  was  properly  pleaded  as  a  counter-claim.  Wilton  v.  Hughet, 
182. 

8.  While  one  who  is  sued  by  an  administrator,  cannot  set  up  a  demand 
in  his  favor  against  the  plaintiff  in  bis  individual  capacity,  as  a  counter- 
claim or  set-off,  yet  if  tbe  administrator  is  insolvent,  and  a  portion  of  the 
recovery  will- belong  to  him  in  bis  individual  capacity,  such  claim  may  be 
set  up  as  a  retainer  in  tbe  nature  of  a  set-off.     Carr  v.  Ankew,  194. 

4.  A  defendant  is  not  bound  to  plead  a  set-off  or  counter-claim,  but  may  make 
it  tbe  subject  of  an  independent  action.     Blacktcdl  db  Co.  v.  McElwtey  435. 

COVENANT  NOT  TO  SUE : 

1.  If  a  creditor  by  a  binding  contract,  gives  time  to  the  principal  debtor  or  varies 

the  contract  in  any  other  particular,  tbe  surety  will  be  discharged,  but 
when  the  principal  debtor  cannot  enforce  such  covenant  or  contract 
against  the  creditor,  as  a  defence  or  cause  of  action,  the  surety  will  not 
be  discharged.    Sandlin  v.  Ward,  490. 

2.  A  covenant  not  to  sue  one  obligor,  does  not  release  a  co-obligor.    Ibid. 

3.  Where  the  plaintiff  purchased  a  bond,  executed  by  two  obligors,  and  at  the 

vendors  request  executed  to  him  a  covenant  not  to  sue  one  of  the  obli- 
gors, which  covenant  was  assured  by  bis  vendor  would  not  operate  as  a 
discharge  to  the  other  obligor,  and  afterwards  fearing  that  it  would  so 
operate,  brought  an  action  to  have  such  covenant  cancelled ;  It  wcu  heldy 
that  the  complaint  did  not  state  a  cause  of  actios.    J  bid. 

COVER  rURE: 

1.  While  coverture  is  no  protection  to  the  wife  against  responsibility  for  torts, 
or  positive  acts  of  fraud  voluntarily  committed,  all  the  elements  neces- 
sary to  create  an  operative  estoppel  will  be  more  stringently  required  when 
the  doctrine  is  sought  to  be  enforced  against  a  married  woman  than 
against  those  who  are  under  no  legal  disabilities.    Lqftin  v.  Croadand,  76. 

d.  The  constitution  of  tbe  husband  the  agent  of  the  wife  for  tbe  purpose  of 
leasing  her  lands,  confers  no  authority  upon  him  to  subject  her  rents  to 
tbe  li«^n  of  advancements  of  agricultural  supplies  made  to  her  tenant  to 
enable  him  to  make  the  crop,  by  one  who  believed  the  lands  belonged  to 
the  husband  and  agent,  if  she  did  nothing  to  produce  such  belief  or  oth- 
erwise mislead  the  parties  to  the  transaction.    Ibid. 

8.  A  contract  to  sell  a  tract  of  land,  purporting  to  belong  to  a  feme  covert,  was 
made  by  one  who  acted  as  her  agent ;  It  wat  held,  that  tbe  contract  was 
not  binding  on  the  feme:  1st,  because  of  her  coverture,  and  2nd,  because 
tbe  agent  was  not  authorized  by  an  instrument  under  seal  to  make  the 
contract.  Such  contract  is  not  binding  on  the  agent,  because  its  terms 
do  not  purport  to  bind  nim.    Boyd  v.  Turpin,  137. 
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4.  A  conveyance  to  defraud  creditors  is  void  as  to  a  creditor  who  is  porsuiog 

lejral  process  to  subject  the  fraudulently  aliened  laud  to  the  satisfaction 
ot  bis  debt,  but  it  is  not  void,  even  as  against  creditors  when  collaterally 
attacked.    Ibid. 

5.  A  son  conveyed  his  land  to  bis  mother,  a  feme  e&verty  for  the  purpose  of  de- 

frauding his  creditors,  and  afterwards  contracted  in  her  name  and  as  her 
agent  to  sell  the  land  to  a  bona  fide  purchaser.  After  a  portion  of  the 
purchase  money  had  been  paid,  the  mother  attempted  to  repudiate  the 
contract,  and  brought  an  action  to  recover  the  possession  of  the  land ; 
Hdd,  that  she  cannot  be  permitted  to  hold  the  land  for  which  she  paid 
nothing,  and  at  the  same  time  disown  the  authority  of  the  agent  who 
assumed  to  act  for  her.  She  must  either  surrender  the  land  to  him,  or 
abide  by  his  disposition  of  it.  The  disability  of  coverture  carries  with  it 
no  license  to  practice  a  fraud.    Ibid. 

6.  In  such  case,  a  Court  of  Equity  looks  through  the  disguises  which  cover 

the  transaction,  and  charges  the  legal  estate  with  a  trust,  which,  whUe  it 
cannot  be  enforced  by  the  fraudulent  donee,  may  be  by  those  who,  in 
good  faith,  deal  with  him  as  possessed  of  authority  to  make  the  contract 
of  sale.    Ibid. 

7.  Before  the  Marriage  Act  (The  Code,  §1826,  Laws  of  1871-'2,  ch.  193,  §17,)  a 

married  woman  could  charge  her  separate  estate,  for  her  personal  benefit, 
or  for  the  benefit  of  her  estate,  provided  she  did  so  in  terms  or  by  neces- 
sary implication.  The  only  change  made  by  this  Act  was,  that  the  con- 
sent of  the  husband  in  writing  was  required  In  order  to  allow  her  to 
charge  her  separate  estate.    Arrington  v.  BeU^  247. 

8.  Where  husband  and  wife  signed  a  note,  which  provided  in  terms  that  it 

should  be  paid  out  of  the  wife's  separate  estate,  the  consideration  for 
which  was  a  mule  which  was  turned  over  to  a  cropper,  renting  the  land 
of  the  wife ;  It  was  held,  that  the  signature  of  the  husband  to  the  note  was 
a  sufficient  assent  in  writing,  and  that  the  debt  was  a  charge  on  the 
wife's  separate  estate.    Ibid. 

9.  If  the  wife  commit  adultery,  and  the  husband  afterwards  lives  with  her,  and 

keeps  up  the  connubial  relations,  a  divorce  will  not  be  granted.  Spark» 
v.  Uparlu,  527. 

10.  Whether  deeds  for  separation  between  husband  and  wife,  are  against  pub- 
lic policy  and  void  in  this  State,  quaere.  It  would  seem,  that  under  §1831 
of  The  Code,  they  are  valid  for  some  purposes  at  least,  but  even  if  they 
are  void,  while  the  Courts  may  refuse  to  carry  them  out,  they  will  not 
undo  any  act  of  the  parties  which  they  may  have  done  for  this  purpose. 
Ibid. 

U.  Where  a  husband  and  wife  executed  a  deed  of  separatiod^a  part  of  the 
consideration  of  which  was,  that  the  husband  should  relinquish  his  estate 
by  the  curtesy  in  a  part  of  the  wife's  land,  and  that  she  should  convey 
another  portion  of  her  land  to  a  trustee  for  him  in  fee,  which  was  done, 
the  wife  cannot  maintain  an  action  to  have  her  deed  to  her  husband's 
trustee  cancelled,  on  the  ground  that  the  d«ed  of  separation  was  against 
public  policy,  in  the  absence  of  any  undue  influence  or  oppression  exer- 
cised by  the  husband  to  obtain  the  deed.    Ibid. 


INDEX.  1089 


12.  Marriage,  prior  to  the  adoption  of  the  C'onstitutloo  of  1868,  conferred  on 

the  husband  the  vegted  riyhl  to  reduce  into  possession  and  convert  to  his 
own  use,  the  personal  property  of  the  wife,  belonging  to  her  at  the  time 
of  the  marriage.    Morru  v  -Vorrj'a,  613. 

13.  But  this  marital  right  does  not  attach  to  personal  property  acquired  by  the 

wife  after  the  Constitution  of  1868  went  into  effect,  ereu  in  cases  where 
the  marriage  took  place  before  that  time.    Ibid. 

14.  By  marriage  and  the  birth  of  issue  capable  of  inheriting,  the  husband  became 

tenant  by  the  curtesy  of  his  wife's  laud,  and  entitled  to  the  rents  and 
profits  thereof.    Ibid. 

15.  This  was  not  altered  by  the  Act  of  184i^The  Code,  §1840— as  to  marriages 

which  took  place  after  the  Act  went  into  operation.     Ibid. 

16.  The  mere  fact  that  a  wife  has  eouslituted  her  husband  her  general  agent, 

does  not  warrant  a  presumption  that  she  authorized  him  to  settle  a  debt 
due  her,  in  a  manner  which  enures  entirely  to  his  own  benefit.  WilliamB 
Y.  JohiUlQn,  633. 

17.  Formerly,  the  privy  examination  of  a  feme  covert  was  held  to  give  to  the 

acknowledgment  of  her  deed  the  sanctity  of  a  judicial  proceeding,  but 
this  has  been  changed  by  statute,  and  the  acknowledgment  and  privy 
examination  are  now  open  to  be  attacked  collaterally.  Ware  v.  Nesbit^ 
664. 

18.  Where  it  is  found  by  the  jury,  that  a  mortgage  executed  by  husband  and 

wife,  of  the  wife's  property,  was  obtained  by  duress  practiced  on  the 
femey  it  is  error  to  cancel  the  instrument  entirely,  but  it  should  still  be 
left  operative  as  to  the  husband's  Interest.    Ibid. 

19.  By  the  Code,  §1358,  the  husband  or  wife  of  the  defendant,  is  a  competent 

w^itness  for  the  defendant^  in  all  criminal  actions  or  proceedings,  tilate  v. 
HarbUon,  885. 

90.  By  {(1354,  neither  husband  nor  wife  is  competent  or  compellable  to  give  evi- 
dence against  the  other  in  any  criminal  proceeding.     Ibid. 

21.  When  two  are  indicted  in  the  same  bill  for  an  affray  and  mutual  assaults  on 
each  other,  the  wife  of  neither  is  a  competent  witness  for  the  State  or  for 
the  other  defendant.    Ibid. 

CREDITOR'S  BILL: 

1.  A  special  proceeding,  begun  by  way  of  a  creditor's  bill,  for  the  settlement 

of  the  estate  of  a  decedent  and  payment  of  his  debts,  continues  until  all 
the  debts  are  discharged  and  there  is  affinal  ^dgment,  and  is  not  termi- 
nated by  being  left  off  the  docket.     Warden  v.  MeKinnmi^  378. 

2.  W^hen  such  proceeding  is  allowed  to  drop  from  the  docket  without  a  final 

judgment  being  rendered,  it  may  be  brought  forward  on  motion,  to  the 
end  that  unpaid  creditors  may  assert  their  rights,  and  the  proceedings  be 
determined  according  to  law.    Ibid. 

3.  When  such  motion  is  made,  it  should  strictly  be  disposed  of  before  con- 

tested debts  are  put  in  issue.  But  when  no  objection  is  made,  both  ques- 
tions may  be  disposed  of  at  the  same  time.    Ibid. 
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4.  The  filing  of  a  claim  with  the  Clerk,  by  a  creditor,  ^ves  him  a  standing  in 

Court,  in  such  proceeding,  and  is  all  he  Ik  required  to  do,  unless  the  claim 
is  contested.    Ibid. 

5.  If  the  administrator  intends  to  contest  any  claim,  he  should  do  so  when  it 

is  filed  with  the  Clerk.     Ibid. 

6.  The  litigation  in  respect  to  such  contested  claims  is  collateral  to  the  special 

proceeding,  and  the  termination  of  such  collateral  litigation  does  not  ter- 
minate the  special  proceeding.    Ibid. 

7.  When  a  claim  against  an  estate  is  filed  with  the  Clerk,  before  whom  such 

proceeding  is  commenced,  the  statute  of  limitations  ceases  to  run  against 
such  claim  from  the  time  it  was  filed.    Ibid. 

8.  This  special  proceeding  is  equitable  In  it«  character,  and  the  Court  having 

general  Jurisdiction  of  the  parties  and  subject  matter,  may  make  the  next- 
of-kin  and  heirs-atrlaw  parties,  and  compel  the  former  to  account  for  the 
personal  property  received  by  them,  first,  and  then,  if  necessary,  may 
order  the  real  property  to  be  sold  to  make  assets  to  pay  debta :  or  if  the 
heir  has  sold  the  land  and  has  the  proceeds,  the  Court  may  compel  an 
appropriation  of  the  same,  if  it  shall  appear  that  the  land  was  liable. 
Ibid. 

CRIMINAL  PLEADING : 

1.  When  the  defendant  files  no  plea,  no  issue  is  Joined,  and  the  verdict  of  the 

jury  is  a  nullity,  and  no  judgment  can  be  pronounced  on  it.  State  v. 
Cunningham^  824. 

2.  A  motion  to  quash  is  identical  with  a  plea  in  abatement  in  this  State,  and 

muBt  be  made  before  the  prisoner  has  pleaded  not  guilty.  Utate  v.  Hay- 
tDood,  847. 

3.  A  motion  to  remove  cannot  be  made  until  the  prisoner  has  pleaded,  and  the 

cause  is  at  issue.    Ibid. 

4.  Where  the  trial  Judge  refuses  to  hear  a  motion  to  quash,  because  he  holds 

that  it  was  made  too  late,  it  is  unnecessary  for  the  prisoner  to  olTer  evi- 
dence to  support  the  motion.     Ibid. 

5.  Where,  upon  bis  arraignment,  it  Is  suggested  that  a  prisoner  is  insane,  and 

not  capable  of  conducting  his  defence,  the  proper  manner  of  procedure 
is  to  submit  an  issue  to  the  jury,  in  order  to  ascertain  this  fact,  and  while 
there  are  precedents  for  submitting  the  issue  as  to  guilt  at  the  same  time, 
the  practice  is  disapproved.    Ibid. 

6.  When  the  defendant  relies  on  the  plea  of  fonnar  acquittal,  the  jury  must 

find  that  there  was  a  judgment  which  remains  in  force,  and  not  reversed. 
State  V.  WiUiatM,  891. 

7.  To  support  this  plea,  it  must  appear  that  the  offences  are  precisely  the  same 

in  the  two  Indictments,  both  in  law  and  in  faet^  and  that  the  former 
indictment  and  the  acquittal  were  sufficient  In  law.  An  acquittal  in  ao 
indictment  charging  a  sale  to  A,  will  not  sustain  this  plea  to  an  Indict- 
ment charging  the  selling  to  B.     Ibid. 

8.  A  public  square,  for  the  public  use,  and  which  is  a  means  of  access  to  the 

Court  bouse  and  other  public  buildings,  is  substantially  a  highway,  and 
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16  usually  80  described  in  an  indictment  for  its  obstruction.  State  v.  Long^ 
896. 

9.  Where  tbe  instrument  alleged  to  be  forged,  upon  its  face  has  a  tendency  to 
deceive  or  prejudice  the  rights  of  persons,  it  is  only  necessary  to  set  it 
forth  ill  the  indictment  and  aver  its  false  and  fraudulent  character.  State 
V.  Covington^  918. 

10.  If  the  teodency  and  capacity  to  deceive  depend  upon  extrinsic  facts,  they 

must  be  set  forth  in  the  bill  in  connection  with  iustrument  alleged  to  be 
forged,  and  the  averments  of  its  fraudulent  character.    IMd. 

11.  An  exception  contained  in  the  enacting  clause  of  a  statute  creating  an 

oflTence,  constitutes  a  part  of  the  description  of  the  offence,  and  in  every 
indictment  thereunder  it  is  necessary  that  it  should  be  negatived.  State 
V.  Bloodtporth,  918. 

12l  An  averment  in  an  indictment  for  removing  a  crop,  "  without  having  given 
any  notice  of  such  intended  removal,''  is  equivalent  to  the  averment  that 
the  removal  was  made  without  giving  "  five  days'  notice."  State  v.  Bowdly 

13.  Flaying  and  betting  at  cards,  is  not  indictable,  unless  done  in  a  house  or  on 

some  part  of  the  premises  where  spirituous  liquors  are  retailed,  or  in 
some  ordinary,  tavern,  or  house  of  entertainment,  or  at  a  faro-table,  or  faro- 
bank,  or  at  some  other  gaming  table,  used  for  playing  games  of  chance. 
State  V.  Norwoody  935. 

14.  A  bill  of  indictment  which  does  not  charge  that  the  game  played  was  one 

of  chance,  and  that  it  was  played  at  a  place  or  table  where  games  of 
chance  are  played,  will  be  quashed.    Ibid. 

15.  The  power  to  quash  an  indictment  before  defendant  pleads,  is  not  usually 

exercised  unless  the  defect  is  gross  and  apparent,  nor  when  the  offence 
is  of  a  heinous  nature.    State  v.  Harper,  93(5. 

16.  Certainty  to  a  certain  intent  in  general,  is  all  that  Is  required  In  Indict- 

ments ;  but  every  thing  should  be  charged,  or  made  to  appear  by  neces- 
sary implication,  which  is  necessary  to  constitute  the  offence  charged. 
Ibid. 

17.  In  indictments  for  statutory  misdemeanors,  it  is  generally  sufficient,  if  the 

indictment  follows  the  words  of  the  statute.    Slate  v.  Wilson,  1015. 

CURTESY : 

1.  By  marriage  and  the  birth  of  issue  capable  of  inheriting,  the  husband 

becomes  tenant  by  tbe  curtesy  of  the  wife's  land,  and  entitled  to  tbe  rents 
and  profits  thereof.     Morrie  v.  Morris,  613. 

2.  This  was  not  altered  by  the  Act  of  1849,  as  to  marriages  which  took  place 

after  the  Act  went  into  operation.    Ibid. 

DAMAGES : 

1.  In  actions  before  a  justice  of  the  peace,  if  for  a  tort,  the  summons  should 
state  the  amount  of  tbe  damages  claimed,  and  such  statement  in  the  sum- 
mons gives  the  justice,  prima  facie,  jurisdiction.    Koinlle  v.  Dew,  43. 
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2.  It  Heenihj  that  where  a  plalntifF  in  an  action  of  tort  before  a  justice,  onlj 
demands  damages  to  the  amount  of  fifty  dollars,  and  on  the  trial,  it 
appears  that  bis  damages  amount  to  more  than  that  sum,  he  may  remit 
the  excels,  and  thus  give  the  justice  jurlsdictiou.     Ibid. 

^3.  Where  a  plaintiff  leaned  a  house  from  the  defendant,  and  a^eed  to  pay  a 
certain  sum  as  rent,  and  the  defendant  afterwards  entered  and  tore  out 
certain  Hxtures  and  damaged  the  furniture,  for  which  trespass  the  plain- 
tiff brought  suit ;  It  wwi  hdd,  that  the  alleged  damages  do  not  constitute 
a  st't-uff  against  the  sum  contracted  to  be  paid  as  rent.  Willin  v.  BroMch, 
142. 

4.  The  measure  of  damages  in  such  case,  would  be  the  cost  of  returning  the 

fixtures  su  taken  out,  repairing  the  furniture  Injured,  and  such  conse- 
quential damages  as  were  the  direct  result  of  the  trespass,  such  as  the 
loss  resulting  from  inability  to  use  the  house  while  the  repairs  were  being 
made.     Ibid. 

b.  A  wrong  done  to  the  plaintiff,  does  not  create  in  him  a  right  to  quit  hlB 
business,  and  then  recover  from  the  wrongdoer,  the  amount  which  he 
might  possibly  have  realized  by  industrious  effort.     Ibid. 

^.  Where  a  lei>sor  injures  the  leased  property,  he  is  liable  to  the  lessee  for  the 
trespass.     /  hid. 

7.  In  an  action  for  the  specific  recovery  of  a  horse,  it  appeared  that  the  plain- 
tiff sold  the  horse  to  the  defendant  for  $00  in  cash  and  his  note,  secured 
by  a  mortgage  on  the  horse  for  $40.  The  plaintiff  got  possession  of  the 
horse  in  the  action,  and  sold  him  for  $20,  but  after  considerable  CAre  and 
attention  bestowed  on  him,  sold  the  horse  for  $50.  It  further  appeared 
that  the  horse  was  only  worth  $75  when  sold,  and  that  the  plaintiff  had 
gotten  the  larger  sum  by  deceit,  which  was  pleaded  as  a  counter-claim ; 
Held,  that  the  defendant  was  only  entitled  to  recover  $5.00.  Wilton  t. 
Ihtylies,  182. 

5.  Punitive  du maizes  are  not  reeovemble,  unless  there  Is  an  element  of  fraud, 

malice,  gross  negligence,  insult,  or  other  cause  of  aggravation  in  the  act 
causing  the  injury.     Holrnen  v.  The  Hailroad  Cb.^  318. 

9.  Where  the  conductor  of  a  railroad  company,  in  obedience  to  the  rules  of 
the  company,  ordered  the  plaintiff,  who  had  purchased  a  first-class  ticket, 
to  occupy  another  car,  not  so  comfortable  as  the  one  from  which  he  was 
removed,  but  used  no  force  or  insult  in  removing  him :  It  imm  hdd,  that 
the  plaintiff  was  not  entitled  to  recover  punitive  damages.     Ibid. 

10.  Where  the  plaiatlff  is  aware  of  certain  rules  of  a  railroad  company,  and 

takes  passage  over  the  road  for  the  purpose  of  violating  these  rules  and 
bringing  suit,  bis  declarations  to  this  effect  are  admissible  in  mitigation 
of  damages.     Ihid. 

11.  W'here  an  agreement  to  submit  a  matter  in  controversy  in  a  pending  action 

to  arbitration,  is  not  made  a  rule  of  Court,  but  in  accordance  with  an 
indep>endent  agreement  made  outside  of  the  action,  the  failure  of  either 
party  to  abide  by  the  award,  furnishes  a  new  cause  of  action,  for  the 
recovery  of  damages  at  law,  or  for  specific  performance.  In  a  proper  case, 
in  a  Court  of  Equity.     MHcalfx.  Guthrie,  447. 
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12.  Id  an  action  against  a  railroad  for  injury*  to  property  while  in  transit,  the 

bill  of  lading  and  manifest,  showing  that  the  property  was  received  in 
good  order  by  the  defendant,  is  prima  facie  evidence  against  the  def end> 
ant,  but  is  not  conclusive,  and  may  be  rebutted.  Bunnell  v.  T?u  Railroad^ 
451. 

13.  The  action  for  damages  for  an  injury  resulting  In  death,  given  by  §1498  of 

The  Code,  must  be  brought  within  one  year  after  the  death  of  the  injured 
person,  or  it  will  be  barred.     Taylor  v.  Cranberry  Iron  (Jo.^  525. 

14.  The  provision  of  this  statute,  limiting  the  time  within  which  the  action 

must  be  brought,  is  not  a  statute  of  limitations.  The  statute  confers  a 
right  of  action  which  did  not  exist  before,  and  It  must  be  strictly  com- 
plied with.  As  there  is  no  saving  clause  as  to  the  time  of  bringing  the 
action,  no  explanation  as  to  why  it  was  not  brought  will  avail.    Ibid. 

15.  In  an  action  for  damages  under  the  statute  for  wilfully  firing  the  defend- 

ant's woods,  by  which  the  plaintiff's  woods  were  burnt,  (The  Code,  §52 
and  §53),  the  setting  fire  to  the  woods  without  notice  is  the  ground  of  the 
action,  and  by  a  waiver  of  the  notice  the  plaintiff  will  lose  his  cause  of 
action  under  the  statute.    Lamb  v.  JSloariy  534. 

16.  If,  in  such  case,  the  firing  of  the  woods  was  necessary,  as  for  instance,  for 

the  protection  of  the  defendant's  property,  no  cause  of  action  for  dam- 
ages arises  under  the  statute.     Ibid. 

17.  The  waiver  of  iiotice  in  such  case  does  not  affect  the  cause  of  action  for  the 

penalty  prescribed  in  the  statute,  nor  is  it  any  defence  in  an  indictment 
for  the  misdemeanor.    Ibid. 

18b  In  actions  for  damages  under  the  statute,  the  defendant  cannot  show  that 
he  used  reasonable  care  In  firing  his  woods,  and  reasonable  diligence  to 
prevent  the  fire  from  damaging  adjoining  woods.  If  he  fails  to  give  the 
statutory  notice,  and  damage  ensues,  the  cause  of  action  Is  complete. 
Tbid. 

19.  It  is  no  defence  to  an  action  for  damages  under  the  statute  for  the  defendant 

to  show  that  the  plaintiff  has  already  recovered  the  penalty  imposed  by 
the  statute,  and  that  in  addition  thereto,  that  be  had  been  indicted  for 
the  misdemeanor    Ibid. 

20.  Where  the  defendant  in  such  case  admits  that  he  set  fire  to  his  woods  with- 

out giving  the  statutory  notice,  nothing  else  appearing,  the  law  presumes 
that  he  did  it  wilfully.    Ibid. 

21.  Every  substractlon  from  the  profits  of  a  ferry,  by  conveying  its  oustomers 

over  the  stream,  with  or  without  charge,  is  an  injury  for  which  an  action 
will  lie.     Broadnax  v.  Baker^  675. 

22.  In  such  case,  it  is  the  diminution  in  the  number  of  customers  who  would 

use  the  ferry,  and  the  consequent  reduction  of  tolls,  which  is  the  measure 
of  damages  recoverable  against  such  wrongdoer.    Ibid. 

23.  A  Court  of  Equity  will  never  enforce  a  penalty,  although  it  be  imposed  by 

a  statute,  and  a  party  w^ho  seeks  relief  In  a  Court  of  Equity  In  a  case  for 
which  the  statute  has  provided  a  penalty,  must  seek  only  his  actual  dam- 
age.    Ibid. 
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34.  Where  the  plaiutlfl^s  DeglijB^ence  contributes  to  tbe  injury  of  which  he  com- 
plains, and  for  which  he  seeks  to  be  compensated  in  damages,  he  cannot 
recover;  and  the  same  rule  applies  when  it  is  shown  that  both  parties  are 
in  fault.    SigUr  v.  The  Railroad,  604. 

DEADLY  WEAPON: 

1.  What  was  the  instrument  used  to  occasion  the  death,  is  a  question  for  the 

jury ;  whether  or  not  it  is  a  deadly  weapon,  is  to  be  decided  by  the  Court. 
StaU  V.  Speaks,  865. 

2.  Where  the  bill  charged  that  the  killing  was  done  with  a  rock,  and  the  Judge 

charged  the  jury  that  if  the  killing  was  done  with  a  rock,  or  other  mwile, 
(tc:  It  was  hddj  not  to  be  error,  as  it  is  immaterial  whether  the  killing 
was  done  with  the  weapon  charged  in  the  bill,  or  with  some  other  instru- 
ment of  the  same  nature  and  character.    Ibid. 

8.  If  one  enters  into  a  contest,  dangerously  armed,  and  fights  under  an  unfair 
advantage,  although  mutual  blows  pass,  and  he  kills  his  antagonist,  it  is 
murder,  and  not  manslaughter.    i^aU  v.  Oooeh,  987. 

DEDICATION :  * 

1.  A  street  in  a  town  may  become  a  public  highway  by  the  continued  use  of 

it  for  tweuty  years.  8uch  use  must  be  adverse  and  of  right,  and  not  by 
tbe  tacit  or  express  permission  of  the  owner.    Stewart  v.  Frink,  487. 

2.  In  order  to  show  such  adverse  user,  it  is  necessary  to  show  that  the  public 

authorities  have  done  some  act,  such  as  keeping  it  in  repair,  to  put  tbe 
owner  on  notice.    Ibid. 

S.  The  mere  use  of  a  way  overland  for  along  number  of  years  does  not  consti- 
tute it  a  highway,  nor  does  a  mere  permissive  use  of  it  imply  a  dedication. 
The  use  must  be  adverse  to  the  owner,  and  as  of  right,  manifested  by 
some  appropriate  action  of  the  proper  public  authorities.    Ibid. 

DEED: 

1.  In  the  construction  of  deeds  no  regard  is  had  to  punctuation ;  but  the  mten- 

lion  of  the  pari-ies  should  control  unless  in  conflict  with  some  rule  of  law. 
Bunn  V.  Wells,  67. 

2.  A  deed  containing  the  following  clauses — *^To  have  and  to  hold  one-half  of 

the  said  tract  of  land  ;  and  I,  the  said  P,  (the  bargainor),  do  warrant  and 
defend  the  said  bargained  tract  of  land  unto  the  said  W  (the  bargainee), 
his  heirs  and  assigns,  against  the  lawful  claim  of  any  person  or  persons 
claiming  the  same  in  any  manner  whatever*' — conveys  the  title  to  the 
lands  therein  dei^cribed  in  fee-simple  to  the  bargainee.    Ibid. 

3.  The  evidence  for  the  purpose  of  refreshing  the  recollection  of  the  witness 

comes  within  the  general  rule  that,  *Hbe  best  evidence  the  caseadmitsof 
must  be  produced,"  therefore,  a  witness  will  not  be  allowed  to  refresh 
his  memory  by  referring  to  copies  of  deeds  executed  by  him  when  the 
originals  may  be  had.    Jone^  v.  Jones,  111. 
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4.  Copies  of  iDstrnments  od  the  books  of  the  register  of  deeds  are  not  the  best 

evidence  to  refresh  the  memory  of  the  maker  of  the  iDstrument.    Ibid. 

5.  Where  it  is  the  manifest  purpose  of  a  deed  to  pass  a  fee,  the  Court  will 

effectuate  this  purpose,  if  it  can  do  so  by  any  reasonable  interpretation. 
Rieks  T.  Pulliam,  225. 

a.  In  the  constniction  of  deeds,  the  aim  of  the  Court  is  to  give  effect  to  the 
intention  of  the  parties,  and  to  do  so,  it  may  transpose  words  and  clauses 
of  the  instrument.  Such  transposition,  however,  must  be  reasonable, 
and  render  the  whole  instrument  consistent  and  give  effect  to  the  obvious 
intent.     Ibid, 

7.  Where  a  clause  of  warranty  is  Interjected  between  the  words  of  conveyance 

and  the  words  of  inheritance  in  a  deed,  the  latter  will  be  construed  so  as 
to  qualify  the  quantity  of  the  title  conveyed  as  well  as  the  warranty,  and 
a  fee-eimple  will  pass.    Ibid. 

8.  Where  a  deed  is  made  in  pursuance  of  a  contract  to  convey,  it  is  referable 

for  its  operation  to  the  time  of  the  contract  which  it  undertakes  to  com- 
ply with.    Fortune  v.  Watkins,  804. 

9.  The  surrender  of  an  unregistered  deed  or  bond  for  title,  is  effectual  to 

restore  the  legal  or  equitable  title  to  the  vendor,  as  between  the  parties, 
when  no  intervening  interests  have  attached.    Ibid. 

10.  Where  a  deed  conveying  a  large  body  of  land  contains  the  following  words, 

"including  all  lands  not  heretofore  sold,**  and  a  portion  of  the  tract  cov- 
ered by  the  calls  of  the  deed  had  been  sold,  such  deed  is  not  color  of  title 
to  the  tract  previously  sold,  although  embraced  in  its  calls,  and  posses- 
sion for  seven  years  under  it  by  the  grantee  will  not  give  a  good  title. 
King  V.  WeiU,  344. 

11.  In  such  case,  the  tract  previously  sold,  is  as  much  excluded  from  the  opera- 

tion of  the  deed,  as  if  expressly  excluded  by  metes  and  bounds.    Ibid. 

12.  Where  a  deed  throughout,  including  the  covenants,  appears  to  be  the  per- 

sonal deed  of  the  grantor,  the  word  "agent,'*  put  after  the  signature  and 
seal,  is  surplusage,  and  affords  no  evidence  that  the  title  was  vested  in 
any  other  th^n  the  grantor.    Fisher  v.  The  Mining  Co.,  897. 

18.  An  estoppel  arising  out  of  the  acceptance  of  a  deed,  is  restricted  to  the  estate 
which  it  undertakes  to  transfer.  So,  a  grantee  who  claims  under  a  deed 
which  excludes  the  minerals  to  be  found  In  the  conveyed  land  from  the 
operation  of  the  deed,  is  not  estopped  to  deny  that  his  grantor  had  title 
to  the  minerals.    Ibid. 

14«  A  guardian  invested  the  funds  of  her  two  wards  in  land,  taking  the  deed  in 
her  own  name.  The  wards,  upon  a  settlement,  took  a  deed  for  equal  por- 
tions of  the  land  from  the  guardian,  and  gave  her  a  release.  More  was 
due  to  one  ward  than  to  the  other.  It  was  held^  that  the  ward  to  whom 
the  larger  sum  was  due,  was  not  estopped  by  the  release  from  having  the 
deed  corrected,  so  that  it  should  convey  to  her  the  proportion  of  the  land, 
which  the  amount  due  her,  bore  to  the  amount  due  the  other  ward. 
8eoU  V.  Queen,  402. 

15.  In  such  case,  as  the  guardian  is  not  interested,  a  mutual  mistake  on  her  part 
need  not  be  shown  in  order  to  have  the  deed  corrected.    Ibid. 
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16.  The  intestate  of  plaintiff  executed  the  foIlowin|^  instruments:  ''The  fol- 

lowing notes  I  leave  in  trust  with  my  son-in-law,  Elias  Carr,  to  be  eqoallj 
divided  between  my  daughters,  M.  H.  H.,  V.  V.  W.  and  P.  D.  A.,  afUr 
my  death,'*  <frc.,  which  was  duly  proved  and  registered  ;  R  wtu  kdd,  tkst 
the  instrument  was,  in  form  and  effect,  a  deed  of  conveyance,  operating 
at  once,  and  that  it  was  Irrevocable.    Egerion  v.  Carr^  648. 

17.  Such  instrument  operated  to  pass  a  present  equitable  interest  to  the  defend- 

ant Carr,  coupled  with  a  trust,  which  can  be  enforced  against  him  when 
the  time  for  division  of  the  fund  arrives.    Ibid. 

18.  The  technical  rules  relating  to  land,  w^hich  require  a  legal  estate  io  tke 

trustee,  to  which  the  trusts  may  adhere,  do  not  apply  to  unendorsed  oot«s 
for  money,  especially  since,  under  our  present  system,  the  equitable 
owner  must  sue  on  them  in  his  own  name.     Ibid. 

19.  The  near  relationship  of  the  parties  furnishes  a  sufficient  coneideratioc,  if 

one  was  necessary ;  and  acceptance  of  the  trust  by  the  trustee  funusbes 
a  consideration  for  its  enforcement  against  him.    Ibid. 

20.  The  deed  creates  an  executed,  as  distinguished  from  an  executory^  tm^t,  asd 

leaves  nothing  further  to  be  done,  except  to  distribute  the  fund  amuDf 
the  cestui  que  trust.     Ibid. 

21.  When  the  character  of  the  instrument,  upon  Inspection,  is  left  doubtfol, 

parol  evidence  is  admissible  to  show  the  intention  of  the  maker,    ikid. 

22.  Formerly,  the  privy  examination  of  a  feme  covert  was  held  to  give  to  the 

acknowledgment  of  her  deed  the  sanctity  of  a  judicial  proceeding,  bm 
this  has  been  changed  by  statute,  and  the  acknowledgment  and  privy 
examination  are  now  open  to  be  attacked  collaterally.  Ware  v.  A«*^d, 
664. 

28.  In  an  action  to  impeach  the  deed  of  a  married  woman  for  duress,  declara- 
tions made  to  her  in  the  absence  of  the  defendants  are  competeot,  when 
they  go  to  show  essential  facts  laid  t>efore  her,  which  induced  her  to  exe- 
cute the  deed.    Ibid. 

24.  It  was  a  rule  of  the  common  law,  which  is  in  force  in  this  State,  that  a  coa- 

veyauce  of  land,  held  adversely  to  the  grantor,  was  jfoid,  as  to  the  person 
so  holding  adverse  possession  and  those  claiming  under  him,  but  was 
valid,  and  passes  the  title  as  to  all  the  rest  of  the  world.  Johnaom  t. 
PrairU,  773. 

25.  This  is  altered  by  The  Code,  §177,  to  the  extent  of  allowing  the  grantee  to 

sue  in  his  own  name,  provided  he,  or  any  grantor  or  any  other  persoa 
through  whom  he  may  derive  title,  might  maintain  such  action,  notwitk- 
standiug  such  conveyance  was  void,  by  reason  of  such  actual  adverse  pos- 
session, when  it  was  made.    Ibid. 

26.  Where  one  is  in  possession  of  land  by  virtue  of  a  deed  conveying  a  life 

estate,  he  Is  not  estopped  by  such  deed  from  setting  up  a  title  Id  fee  by 
reason  of  twenty  years*  possession,  against  one  who  is  a  stranger,  and 
neither  party  nor  privy  to  the  grantor  In  the  deed  conveyfng  the  life 
estate.    Bi'Utain  v.  Daniele,  7S1. 

27.  Where  it  appeared  that  the  locm  in  quo  had  l>een  in  the  actual  poeaessioD  ol 

parties  under  whom  the  plaintiff  claimed,  for  sixty  yeara  prior  to  \fS^ 
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but  it  did  QOt  appear  that  the  possessiou  was  continued  after  that  time 
up  to  the  time  when  the  action  was  broug^ht ;  It  imw  hdd^  to  be  erroneous 
for  his  Honor  to  charge  the  jury  that  the  law  presumed  a  grant  from 
twenty  years^  adverse  possession,  and  that  they  would  be  at  liberty  to  pre- 
sume the  necessary  conveyances  to  the  plaintiff.    Ibid. 

DEEDS  FOR  SEPARATION  : 

1.  Whether  deeds  for  separation  between  husband  and  wife,  are  against  pnblic 
policy  and  void  in  this  State,  quotre.  It  would  seem,  that  under  §1881  of 
The  Code,  they  are  valid  for  some  purposes  at  least,  but  even  if  they  are 
void,  while  the  Courts  may  refuse  to  carry  them  out,  they  will  not  undo 
any  act  of  the  parties  which  they  may  have  done  for  this  purpose.  Sparks 
V.  tfparfUf  527. 

3.  The  rule  that  the  Courts  will  never  aid  a  party,  when  the  contract  is  contra 
honos  rnorw,  is  only  departed  from,  when  oppression,  imposition,  bard- 
ship,  undue  influence,  or  great  inequality  of  condition  or  age  is  shown. 
Ibid. 

3.  Where  a  husband  and  wife  executed  a  deed  of  separation,  a  part  of  the 
consideration  of  which  was,  that  the  husband  should  relinquish  his  estate 
by  the  curtesy  in  a  part  of  the  wife's  land,  and  that  she  should  convey 
another  portion  of  her  land  to  a  trustee  for  him  in  fee,  which  was  done, 
the  wife  cannot  maintain  an  action  to  have  her  deed  to  her  husband's 
trustee  cancelled,  on  the  ground  that  the  deed  of  separation  was  against 
public  policy,  in  the  absence  of  any  undue  influence  or  oppression  exer- 
cised by  the  husband  to  obtain  the  deed.    Ibid. 

DEFACING  TOMBSTONES  : 

1.  In  an  indictment  under  the  statute,  (The  Code,  ffl088),  for  defacing  or  de- 

stroying a  tombstone,  it  Is  not  necessary  to  designate  the  name  of  the 
person  whose  tomb  has  been  defaced,  nor  is  it  necessary  to  charge  in  the 
indictment,  in  terms,  that  the  dead  body  was  that  of  a  human  being. 
State  V.  WUson,  1015. 

2.  Where  it  appears  that  there  was  a  burying  ground,  on  laud  belonging  to 

the  defendant,  and  that  he  caused  his  employes  to  plough  it  up,  and  dis- 
place the  gravestones;  It  vhu  hAd^  some  evidence  to  go  to  the  jury  that 
the  defendant  was  guilty  under  the  Act.    Ibid. 

8.  Where  the  owner  of  land  consents,  either  expressly  or  by  implication  to  the 
interment  of  dead  bodies  on  his  land,  he  has  no  right  to  afterwards 
remove  the  bodies,  or  to  deface  or  pull  down  the  gravestones  and  monu- 
ments erected  to  perpetuate  their  memory.    Ibid. 

DEGRADING  QUESTIONS: 

1.  In  all  cases,  questions  tending  to  disparage  or  disgrace  a  witness  may  be 
asked,  provided  they  are  limited  to  particular  act«,  but  even  then,  when 
it  is  apparent  to  the  Court,  that  they  are  put  merely  for  the  purpose  of 
annoying  or  harrasslng  the  witness,  the  trial  Judge  may  in  his  discretion, 
refuse  to  compel  him  to  answer,  but  such  refusal  is  a  legitimate  subject 
of  comment  before  the  jury.    Stale  v.  Gay,  814. 
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2.  Where  a  witness  was  asked,  with  a  view  to  discredit  him,  whether  he  bad 
ever  had  sexual  intercourse  with  any  woman  except  his  wife,  since  hii 
marriaj^e ;  li  toas  Jidd,  that  the  question  was  too  joreneral  and  was  sot 
allowable  in  this  form,  and  that  it  was  not  error  to  refuse  to  compel  the 
witness  to  answer.    Ibid. 

DEMURRER : 

1.  It  is  the  sum  which  is  demanded  in  g^ood  faith  which  confers  jurisdiction, 

and  where  the  plalntifF^s  demand  consists  of  several  distinct  items,  it  is  the 
aggregate  which  constitutes  the  sum  demanded  and  confers  jurisdictioQ. 
Moore  v.  Nowelly  965. 

2.  The  objection  that  a  judgment  on  a  demurrer  is  final  and  not  that  the 

defendant  answer  over,  cannot  be  made  for  the  first  time  in  this  Coart. 
Ibid. 

8.  Although  it  is  more  orderly  to  state  each  cause  of  action  in  a  separate  and 
distinct  allegation,  yet,  if  it  fully  appear  from  the  complaint  what  each 
demand  is,  the  failure  to  do  so,  is  not  ground  of  demurrer.    Ibid. 

4.  Although  the  allegations  in  a  complaint  are  indefinite,  yet  if  it  cootaint 
facts  sufficient  to  give  the  defendant  such  information  as  will  enable  him 
to  intelligently  make  his  defence,  the  complaint  is  not  demurrable.  If 
necessary,  the  Court  will  order  the  plaintiff  to  make  the  allegation  more 
specific.    Nance  v.  The  Railroady  619. 

DEPOSITIONS : 

The  statute  requires  that  a  motion  to  quash  a  deposition  for  irregularity  shall 
be  made  in  writing,  and  before  the  trial  is  begun,  and  unless  the  motioa 
is  60  made,  the  objection  to  the  deposition  is  waived.  WoodUy  v.  HoskH, 
157. 

DEVASTAVIT : 

■ 

1.  If  the  personal  assets  are  wasted  or  misapplied  by  the  administrator  or 

executor,  and  he  should  be  removed,  the  administrator  de  bonis  non  must 
exhaust  the  administration  bond,  or  the  estate  of  the  executor,  before  be 
can  proceed  against  the  land  in  the  hands  of  the  heir  or  devisee.  Liltf  v. 
Wooleyy  412. 

2.  So,  where  an  administrator  had  paid  the  entire  personalty  over  to  the  next^ 

of-kln,  before  paying  all  of  the  debts,  and  he  and  the  sureties  on  his 
administration  bond  were  insolvent,  except  one  surety,  who  was  a  dod* 
resident,  creditors  can  subject  the  land  in  the  hands  of  the  hein,  before 
they  have  exhausted  the  non-resident  surety,  and  it  is  immaterial  that 
such  surety  frequently  returns  to  this  State  on  visits.    Ibid. 

DEVISAVIT  VEL  NON  : 

1.  Where,  upon  an  issue  of  devitavU  vel  noHf  the  jury  found  a  certain  script  to 
be  the  will,  and  the  Judge  ordered  that  the  finding  of  the  jury,  together 
with  a  copy  of  the  judgment,  should  be  certified  to  the  Clerk  ot  the 


INDEX.  1099 


Superior  Court,  iu  order  that  be  mii^ht  proceed,  t&c. ;  It  vhm  held,  to  be 
informal.  In  such  case,  the  probate  is  in  the  verdict,  and  the  judgment 
60  declarinfCi  should  direct  the  remission  of  the  transcript  in  which  the 
script  is  contained,  with  the  original  script,  If  among  the  papers,  to  the 
end  that  thej  may  be  recorded  and  filed,  and  other  necessary  proceedings 
had.    Bryan  v.  Moring,  687. 

2.  A  receiver  cannot  be  appointed  in  a  proceeding  to  establish  a  will.    Ibid, 

694. 

3.  Where,  on  an  issue  of  devUavit  vd  non,  the  Jury  found  that  a  certain  paper 

writing  was  the  will,  and  certain  persons,  parties  to  the  action,  were  in 
possession  of  the  land  of  the  testator,  claiming  under  a  prior  script ;  It 
wan  held,  error  to  appoint  a  receiver  of  the  rents  and  profits,  especially 
when  there  was  no  allegation  of  insolvency  against  the  party  in  possession. 
Ibid. 

DIVORCE : 

1.  If  the  wife  commit  adultery,  and  the  husband  afterwards  lives  with  her,  and 

keeps  up  the  connubial  relations,  a  divorce  will  not  be  granted.  Sparks 
V.  aparks,  527. 

2.  Whether  deeds  for  separation  between  husband  and  wife,  are  against  public 

policy  and  void  in  this  State,  qtuert.  It  would  seem,  that  under  §1881  of 
The  Code,  they  are  valid  for  some  purposes  at  least,  but  even  if  they  are 
void,  while  the  Courts  may  refuse  to  carry  them  out,  ihey  will  not  undo 
any  act  of  the  parties  which  they  may  have  done  for  this  purpose.     Ibid. 

DONATIO  CAUSA  MORTIS : 

1.  A  donatio  causa  mortis,  is  a  conditional  gift,  depending  on  the  contingency 

of  expected  death.  To  constitute  a  donatio  causa  morttSy  it  must  appear 
that  the  gift  was  made  in  view  of  the  donor's  death,  that  it  is  condi- 
tioned to  take  elTect  only  on  his  death  by  his  existing  disorder,  and  there 
must  be  a  delivery  of  the  subject  of  the  donation.    Kiff  v.  Weaver,  274. 

2.  Bills,  bonds  and  promissory  notes,  and  all  other  evidences  of  debt,  although 

payable  to  order  and  not  endorsed,  may  be  given  as  donationes  causa  mor- 
tis, and  the  donee  may  sue  on  them  iu  his  own  name.     Ibid. 

3.  Where  a  bond  secured  by  a  mortgage  is  given  a  donatio  causa  mortis,  the 

mortgage  goes  with  the  bond  even  without  a  formal  transfer  of  the  secu- 
rity.    Ibid, 

4.  In  an  action  by  an  administrator  to  recover  certain  bonds  of  his  intestate 

which  the  defendant  allege<l  were  given  him  as  a  donatio  causa  mortis,  the 
defendant  having  possession  of  the  bonds  is  not  required  to  prove  the 
gift  by  more  than  a  preponderance  of  evidence.    Ibid. 

5.  While  an  administrator  is  estopped  to  deny  the  validity  of  an  assignment  of 

personal  property  made  by  his  intestate  in  fraud  of  creditors,  he  is  not 
estopped  to  deny  a  doncUio  causa  mortis.    Ibid. 

6.  A  donatio  causa  mortis  partakes  somewhat  of  the  character  of  a  testamen- 

tary disposition,  but  the  assent  of  the  personal  representative  is  not  essen- 
tial to  its  validity.    If  needed  to  pay  debts  it  may  be  recovered  by  the 
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representative,  but  if  there  bea  residuvm  of  tbe  gift  after  the  paymttt  of 
the  debts,  it  eoes  to  tbe  donee  and  not  to  the  inteetate's  estate,     ibid. 

DOWER: 

1.  Where  a  vendee  who  was  married  before  the  dower  and  hooaestead  ^cti, 

makes  a  contract  to  buy  land,  bearing  date  before  the  passage  of  those 
Acts,  but  the  deed  is  not  made  until  after  their  passage,  hia  wife  is  not 
entitled  to  dower  or  homestead  in  such  land,  unless  he  be  seized  of  then 
at  his  death,  and  a  deed  for  them  without  her  joinder  conveys  a  good 
title.     Fartufuv.  Watkin»j '^0^. 

2.  A  wife  is  entitled  to  dower  under  tbe  statute,  in  equitable  as  well  as  1^ 

estates.    Ibid. 

3.  If  in  a  contract  for  sale  of  laiids,  the  vendee  knows  that  the  vendor  is  i 

married  man  at  the  time  the  contract  is  made,  he  cannot  refuse  to  lake 
the  title  because  the  wife  refuses  to  join,  and  a  Court  of  Equity  wfUfofte 
him  to  take  such  title  as  the  vendor  can  give.    Ibid. 

DURESS: 

1.  In  an  action  to  impeach  the  deed  of  a  married  woman  for  duress,  dedan- 

tious  made  to  her  in  the  absence  of  the  defendants  are  competent,  whso 
they  go  to  show  essential  facts  laid  before  her,  which  induced  her  to  exe- 
cute the  deed.     Ware  v.  NesbUj  664. 

2.  Where  it  is  found  by  the  Jury  that  a  mortgage  executed  by  husband  and 

wife,  of  the  wife's  property,  was  obtained  by  duress  practiced  on  the  /mm, 
it  is  error  to  cancel  the  Instrument  entirely,  but  it  should  still  be  left 
operative  as  to  the  husband's  interest.    Ibid. 

EASEMENT : 

An  easement  in  land  may  be  presumed  from  long,  continuous,  and  aninter- 
rupted  enjoyment,  and  its  abandonment  and  discontinuance  may  be  pre- 
sumed from  non-u«erj  and  obstructions  acquiesced  in  and  submitted  to, 
without  resistance,  for  a  period  suflScIent  to  raise  such  presompUoa. 
This  applies  to  public,  as  well  as  private  easements.   Stttte  v.  Long,  89S. 

EJECTMENT. 

See  Action  to  Recover  La.nd. 

ENDORSEMENT : 

1.  If  tbe  endorsee  of  a  negotiable  instrument  before  Ita  maturity  knew,  or  if 

such  facts  came  to  his  knowledge,  which,  if  inquired  into,  would  bare 
informed  him  of  an  equity  of  the  maker,  he  takes  the  instrument  o^ 
oi^ere.    Hulbert  v.  DouglaSf  122. 

2.  W^here  the  payee  of  a  note,  on  which  there  have  been  partial  paymeoto 

made,  which  are  not  entered  on  the  note,  endorses  it  to  a  third  party  for 
its  full  value,  he  is  liable  as  endorser  for  the  full  face  value  of  the  note. 
Hulbert  v.  Voufflaa,  128. 
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3.  The  posBessioD  of  ao  uoeudorsed  negotiable  oote,  raises  a  presumption  of 
fact  as  between  the  holder  and  payor,  that  the  holder  is  the  owner.  But 
this  presumption  does  not  arise  as  between  the  holder  and  the  payee,  who 
has  the  lei^al  title.    Holly  v.  Holly j  670. 

EQUITABLE  ISSUES: 

1.  In  the  trial  by  a  jury  of  issues  arisini?  in  equitable  matters,  the  rules  of 

equity  should  be  followed  as  far  as  possible.    Kly  v.  Early j  1. 

2.  Issues  of  fact,  as  distinguished  from  questions  of  fact,  in  equitable  as  well 

as  legal  actions,  must  be  tried  by  a  jury ;  but  this  does  not  authorize  the 
jury  in  finding  such  issues  on  less  evidence  than  a  chancellor  would  find 
them.    Ibid. 

8.  In  an  action  by  an  administrator  to  recover  certain  bonds  of  his  intestate, 
which  the  defendant  alleged  were  given  him  as  a  donatio  causa  mortiSy  the 
defendant  having  possession  of  the  bonds  is  not  required  to  prove  the 
gift  by  more  than  a  preponderance  of  evidence.    Kiff  v.  Weaver j  274. 

ESCAPE: 

1.  The  provisions  of  The  Code,  ij3448,  forbidding  the  hiring  out  of  convicts, 

unless  the  Court  before  which  such  prisoner  was  convicted  shall  so  author- 
ize in  its  judgment,  only  applies  to  farming  out  convict  labor  to  individ- 
uals and  corporations,  and  does  not  extend  to  cases  of  convicts  employed 
on  public  works,  and  under  the  supervision  and  control  of  public  agents. 
State  V.  Sneed,  806. 

2.  So,  where  a  prisoner  confined  in  the  public  jail  was  used  by  the  county 

authorities  to  work  on  the  public  roads,  the  person  in  charge  of  him  was 
guilty  of  an  escape  for  negligently  allowing  such  person  to  make  his 
escape.    I  hid. 

3.  The  Court  charged  the  jury  that  it  was  the  duty  of  the  officer  to  use  all  legal 

means  to  safely  keep  the  prisoner ;  that  failure  to  put  handcuffs  on  him 
was  not  per  ee  negligence,  but  the  jury  must  decide  whether  in  this  case, 
the  failure  to  do  so  contributed  to  bis  escapf^,  and  whether  the  defendant 
had  used  due  diligence  in  guarding  the  prisoner  without  them  ;  Heldy  to 
be  no  error.     State  v.  Hunter,  829. 

4.  The  Court  further  charged,  that  ordinarily,  the  burden  of  proof  is  on  the 

State  to  the  end  of  the  case,  but  that  in  an  indictment  for  an  escape,  this 
was  changed,  and  when  the  escape  was  proved  or  admitted,  the  burden  is 
shifted  to  the  defendant,  to  prove  that  there  was  no  negligence  on  his 
part,  and  that  he  had  used  all  legal  means  for  his  safe  keeping ;  Held,  to 
be  no  error.    Ibid. 

5.  A  person  employed  as  a  guard,  in  the  management  of  convicts,  is  criminally 

responnible  for  the  escape  of  prisoners  confided  to  his  care.  State  v. 
Johngon,  924. 

6.  Officers  and  public  agents  will  not  be  held  to  the  rigorous  common-law  rule 

of  responsibility  for  the  custody  of  convicts  employed  in  labors  outside 
of  the  penitentiary,  actual  negligence  being  the  test  of  guilt.    Ibid. 
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7.  As  a  general  rule,  It  is  not  necessary  to  prove  negligence  when  one  has  law- 

ful custody  of  prisoners,  for  it  is  implied,  unless  oceaaioned  by  the  act  of 
God,  or  from  irresistible  adverse  force.    Ibid. 

8.  Where  a  defendant,  indicted  for  crime,  escapes,  this  Court  wHl  snspend 

further  proceedings  until  he  is  re-arrested  and  brought  within  its  jurisdic- 
tion.   StaU  y.  McMiUan,  94o. 

9.  The  prisoner,  having  escaped,  after  his  conviction  for  murder  in  the  Superior 

Court  and  appeal  to  the  Supreme  Court,  this  Court  will  not  diamiis  the 
appeal,  but  will  allow  the  case  to  remain  on  the  docket  until  the  prisooer  is 
re-arrested ;  when  it  will  be  called  for  further  action  at  the  instance  of 
the  Attorney-General  or  of  the  prisoner.    Ibid. 

10.  Where  a  defendant,  convicted  of  larceny,  escaped  pending  the  appeal,  the 
appeal  will  not  be  dismissed,  but  will  be  continued,  to  be  called  up  for 
argument  either  by  the  prisoner  or  the  State,  when  he  shall  be  re-taken. 
8tat6v.  Pickett,  "^X, 

ESTOPPEL : 

1.  After  an  execution  has  been  returned  with  the  allotment  of  the  personal 

property  exemption,  it  becomes  an  estoppel,  but  as  lung  as  tbe  proeest 
remains  in  the  officer's  hands,  such  allotment  is  in  JUri,  and  may  be  cor- 
rect-ed.    Bite  v.  Harper^  23. 

2.  The  rule  is  well  settled  that  one  who  obtains  possession  of  land  under  a 

contract  of  lease  must  restore  the  possession  to  him  who  gave  it  t>efore 
he  will  be  permitted  to  deny  the  lessor^s  title,  unless  he  be  evicted  by  due 
process  of  law  or  compelled  to  yield  to  a  paramount  title,  and  afterwards 
let  into  possession  by  a  new  and  distinct  title  of  a  new  landlord,  and  this 
botM  fide.  The  rule  extends  to  the  assignees  of  the  term.  BUe  v.  7Wr> 
net,  47. 

8.  While  coverture  is  no  protection  to  the  wife  against  responsibiltty  for  tofts, 
or  positive  acts  of  fraud  voluntarily  committed,  all  the  elements  neces- 
sary to  create  an  operative  estoppel  will  be  more  stringently  re<{nired 
when  the  doctrine  is  sought  to  be  enforced  against  a  married  womaa 
than  against  those  who  are  under  no  legal  disabilities.  Lo/tin  t.  Orott- 
land,  76. 

4.  The  constitution  of  the  husband  the  agent  of  the  wife  for  the  purpose  of 

leasing  her  lauds,  confers  no  authority  upon  him  to  subject  her  re&tii  to 
the  lien  of  advancements  of  agricultural  supplies  made  to  her  tenant  to 
enable  him  to  make  the  crop,  by  one  who  believed  the  lands  belonged  to 
the  husband  and  agent,  if  she  did  nothing  to  produce  such  belief  or  oth- 
erwise mislead  the  parties  to  the  transaction.    Ibiii, 

5.  It  wemsj  that  parties  to  a  decree,  who  accept  benefits  under  it,  cannot  after> 

wards  attack  it.    Slaughter  v.  Cannon,  189. 

6.  While  an  administrator  is  estopped  to  deny  the  validity  of  an  asdgniaeoi 

of  personal  property  made  by  his  intestate  in  fraud  of  creditor^  be  is  not 
estopped  to  deny  a  donatio  causa  morlit.    Kiff  v.  Wtactr,  274. 

7.  An 'estoppel  arising  out  of  the  acceptance  of  a  deed,  is  restricted  to  the 

estate  which  it  undertakes  to  transfer.    So,  a  grantee  who  claims  ander 
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a  deed  which  excludes  the  mineraU  to  be  found  Id  the  conveyed  land 
from  the  operation  of  the  deed,  is  not  estopped  to  deny  that  his  jn^ntor 
had  title  to  the  minerals.    FUher  v.  The  Mining  Co.,  887. 

8.  Where  an  administrator  files  a  petition  to  sell  the  lands  of  his  Intestate  to 

make  assets,  if  the  debts  to  be  paid  have  not  been  reduced  to  Judgment, 
the  heir  may  plead  that  they  are  barred  by  the  statute,  but  when  the 
demand  has  been  reduced  to  Judfcment  against  the  administrator,  the  heir 
is  bound  by  the  judgment  unless  he  can  show  that  it  was  obtained  by  col- 
lusion and  fraud,  and  is  barred  by  it  from  setting  up  any  matter  which 
might  have  been  pleaded  by  the  administrator  as  a  bar  in  the  suit  against 
him.     Speer  v.  J<tme»t  417. 

9.  A  guardian  invested  the  funds  of  her  two  wards  in  land,  taking  the  deed  in 

her  own  name.  The  wards,  upon  a  settlement,  took  a  deed  for  equal 
portions  of  the  land  from  the  guardian,  and  gave  her  a  release.  More  was 
due  to  one  ward  than  to  the  other.  It  waa  field,  that  the  ward  to  whom 
the  larger  sum  was  due,  was  not  estopped  by  the  release,  from  having  the 
deed  corrected,  so  that  it  should  convey  to  her  the  proportion  of  the  land, 
which  the  amount  due  her,  bore  to  the  amount  due  the  other  ward.  Scott 
V.  Queen,  462. 

10.  Where  the  plaintlfT  was  in  possession,  and  a  suit  for  partition  wa8> progress- 

ing, and  certain  infant  defendants,  for  a  number  of  years  after  reaching 
majority,  raised  no  objection  to  the  possession,  and  made  no  defence  to 
the  proceeding ;  It  vxu  held,  that  they  would  not  be  allowed  to  come  in 
when  nothing  was  wanting  but  a  final  decree,  and  set  up  defences  attack- 
ing the  plaintiffs  right  of  possession.     WUltatns  v.  Willianui,  733. 

11.  Mere  silence  while  a  trespasser  is  improving  real  esate  as  if  it  was  his  own, 

while  it  may  sustain  a  claim  for  the  value  of  such  improvements  when 
made  in  good  faith,  cannot  be  allowed  to  transfer  the  property  itself  to 
such  trespasser.    Railroad  Co.  v.  McCatkill,  746. 

13.  Where  one  is  in  possession  of  land  by  virtue  of  a  deed  conve3ing  a  life 
estate,  he  is  not  estopped  by  such  deed  from  setting  up  a  title  in  fee  by 
reason  of  twenty  years'  possession,  against  one  who  is  a  stranger,  and 
neither  party  nor  privy  to  the  grantor  in  the  deed  conveying  the  life 
estate.    BriUain  v.  Danids,  781. 

13.  The  doctrine  of  eeloppel  does  not  apply  to  the  State  ;  therefore,  when  In  one 
indictment  for  selling  liquor  within  five  miles  of  a  church,  it  was  found 
that  the  place  where  the  liquor  was  sold,  was  more  than  five  miles  from 
the  chnrch,  this  does  not  estop  the  State  from  proving  in  another  indict- 
menty  that  the  same  place  was  less  than  five  miles  from  the  church.  StaU 
v.  Wmiam8,Bldl, 

EVIDENCE : 

1.  A  Court  will  only  correct  a  mistake  in  a  deed  or  other  written  instrument 
upon  clear,  strong  and  convincing  proof,  and  it  is  error  in  the  Court  to 
charge  the  jury  that  the  plaintiff  is  entitled  to  have  the  issue  found  In 
his  favor  upon  a  mere  preponderance  of  evidence.    Ely  v.  Early,  1. 
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2.  In  such  cases,  if  the  Court  should  be  of  opioioo  that,  in  do  reasonable  viev 

of  the  evidence,  is  it  sufficient  to  wairanl  a  verdict  establlshiog  the  mis- 
take, a  verdict  should  be  directed  for  the  defendant.    J  bid. 

3.  In  the  trial  by  a  jury  of  Issues  arising?  in  equitable  matters,  the  rules  of 

equity  should  be  followed  as  far  as  possible.    Ibid. 

4.  Where  the  subscribing  witness  to  a  bond  is  dead,  evidence  of  his  handwrit- 

ing is  admissible  to  prove  the  execution  of  the  bond,  and  it  is  tor  the  juiv 
to  say  whether  or  not  the  bond  was  executed.    Angier  v.  Howard,  27. 

5.  Where  it  appeared  that  the  title  to  the  land  in  controversy  was  in  N,  who 

resided  with  the  plaintiff  her  son,  by  whom  her  bnsinesss  was  managed ; 
that  the  defendant  entered  under  a  lease  made  .with  the  son,  in  which  no  re- 
ference was  made  to  the  mother,  and  the  rents  were  paid  to  him ;  Mdd,  that 
these  facts  created  no  presumption  that  the  lease  was  made  on  behalf  of 
the  mother,  and  that  they  furnished  some  evidence  that  it  was  made  Id 
the  name  and  for  the  benefit  of  the  plaintiff.    Ihte  v.  TurHer,  47. 

6.  The  defendant  having  entered  as  the  tenant  of  the  plaintiff,  pending  so 

action  by  the  latter  to  recover  possession,  the  counsel  for  the  defecK^t 
recovered  judgment  by  default  against  his  client  for  the  possession  of  th« 
same  land,  issued  a  writ  of  possession,  under  which  the  defendant  was 
put  off  the  premises,  but  her  property  suffered  to  remain,  and  she  Imme- 
diately attorned  and  re-entered  as  the  tenant  of  her  said  counsel ;  ffdd^ 
that  these  facts  furnished  some  evidence  of  a  collusive  evicticm  for  the 
purpose  of  defeating  the  plaintiff's  recovery.    Ibid. 

7.  Where  there  Is  a  sale  or  mortgage  of  a  crop  to  be  planted,  it  seoTu,  that 

parol  evidence  is  admissible  to  fit  the  description  of  the  property,  and  to 
show  the  agreement  of  the  parties.    Baundtree  v.  Briit^  104. 

8.  The  evidence  for  the  purpose  of  refreshing  the  recollection  of  a  witness 

comes  within  the  general  rule  that,  ''  the  best  evidence  the  case  admiuof 
must  be  produced,"  therefore,  a  witness  will  not  be  allowed  to  refresh  his 
memory  by  referring  to  copies  of  deeds  executed  by  him  when  tbe  origi- 
nals may  be  had.    Johm  v.  Jonesy  111. 

0.  Copies  of  instruments  on  the  books  of  the  register  of  deeds  are  not  tbe  best 
evidence  to  refresh  the  memory  of  the  maker  of  the  instrument.    IbU. 

10.  Parol  evidence  is  not  admissible  to  alter  or  contradict  theterms  of  a  rritiei 

contract.     Bay  v.  Blackwdly  10. 

11.  Where  records  have  been  burned  or  destroyed,  the  entries  in  the  bound  vol- 

umes containing  the  minutes  of  the  Court  are  admissible  in  evidence,  u> 
establish  the  regularity  of  tbe  proceedings.    Hart  v.  HoUamany  14. 

12.  Where  land  has  been  sold  under  a  decree  of  Court,  and  the  records  have 

been  destroyed,  the  recitals  in  the  deeds  are  evidence  of  the  regularity  iif 
the  proceedings.    Ibid. 

13.  Parol  evidence  Is  Incompetent  to  vary,  explain,  or  contradict  a  written  ia- 

strument.  So  where  an  insurance  company  contracted  in  writing  to  pij 
a  sum  of  money  to  the  personal  representative,  of  the  insured,  parol  evi- 
dence is  not  admissible  to  show  that  it  was  intended  that  the  sum  sbooJd 
be  paid  to  certain  of  his  children.    BUioU  v.  WhedXm^  115. 
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14.  If  the  eadoraee  of  a  uegotiable  iustruinent  before  its  maturity  knew,  or  if 

such  facte  came  to  bis  kDowledf^e,  which,  if  euquired  into,  would  have 
informed  him  of  an  equity  of  the  maker,  he  takes  the  instrument  cum 
onere.     Htdberl  v.  Douglas^  122. 

15.  The  declarations  and  acts  of  a  judgment  debtor  who  remains  in  possession 

of  land  after  it  has  been  sold  under  execution  and  a  sheriff 's  deed  exe- 
cuted, are  admissible  to  show  agreement  between  himself  and  the  pur- 
chaser at  execution  sale  to  defraud  bis  creditors.     Woodley  v.  Hanell,  157. 

16.  When  there  is  any  evidence  to  go  to  the  jury,  this  Court  cannot  pass  on  its 

sufficiency,  and  when  the  case  on  appeal  states  that  there  was  much  evi- 
dence on  the  certain  question  Introduced  by  both  parties,  this  Court  can- 
not say  that  there  Is  no  evidence  to  support  the  verdict.    Ibid. 

17.  The  ez  parte  accounts  of  executors  and  administrators  passed  upon  by  the 

Probate  Jude:e,  are  only  prima  facie  evidence  of  correctness.  They  may 
be  attacked  by  the  next-of-kin,  or  any  other  person  interested  in  the 
e^Uie.     (The  Code,  i$ld99).     Grant  v.  Htighee,  231. 

18.  Statements  and  admissions  in  the  pleadings  may  be  used  as  evidence  against 

the  party  pleading  them,  but  they  must  be  introduced  as  evidence  at  the 
proper  time,  so  as  to  give  the  party  against  whom  they  are  used  an  oppor- 
tunity to  reply  to  and  explain  them.    Smith  v.  Nimock»y  248. 

19.  The  whole  record  is  not  in  evidence.    So  much  of  the  pleadings  ought  to  be 

read  to  the  Jury,  as  may  be  necessary  to  explain  and  present  the  issues. 
Ibid. 

20.  So,  where  an  amended  answer  had  been  filed,  upon  which  alone  the  issues 

were  raised,  it  was  error  to  allow  the  plaintiff 's  counsel  to  read  and  com- 
ment to  the  Jury  on  the  original  answer,  which  had  not  been  introduced 
in  evidence.    Ibid. 

21.  In  an  action  by  an  administrator  to  recover  certain  bonds  of  his  intestate, 

which  the  defendant  alleged  were  given  him  as  a  donatio  causa  mortie^  the 
defendant  having  possession  of  the  bonds  is  not  required  to  prove  the 
gift  by  more  than  a  preponderance  of  evidence.     Kiff  v.  Weaver ,  274. 

22.  It  is  not  error  to  allow  the  plaintiff  to  ask  one  of  his  witnesses  where  he 

lives,  with  the  purpose  of  t«howing  that  he  lives  with  the  defendant,  when 
the  Court  does  not  allow  the  fact  to  be  used  to  Impeach  the  witness. 
Pittman  v.  Camp,  283. 

28.  Where  the  plaintiff  is  aware  of  certain  rules  of  a  railroad  company,  and 
takes  passage  over  the  road  for  the  purpose  of  violating  these  rules  and 
bringing  suit,  his  declarations  to  this  effect,  are  admissible  in  mitigation 
of  damages.    Holmen  v.   The  Railroad,  818. 

24.  The  admissions  and  declarations  of  a  sheriff  made  when  settling  his  tax 

account  with  the  county  commissioners,  are  admissible  in  evidence  In  an 
action  on  his  bond  for  the  non-payment  of  the  taxes  collected  by  him. 
Dantnpcrt  v.  McKee,  825. 

25.  Such  admissions  may  be  proved  by  any  person  who  beard  them,  and  can 

state  the  substance  of  what  was  said.    Ibid. 

26.  It  is  perfectly  well  settled  that  while  a  witness  can  only  testify  lo  such  mat- 

ters as  are  within  his  own  knowledge  and  recollection,  still  be  may  refresh 
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bis  naeinory  by  rcfereuce  to  memorattda^  and  wben  the  memoroHda  are  in 
Court  be  may  be  forced  to  do  so.    Ihid, 

27.  A  wituess  can  refresh  his  memory  by  reference  to  his  memoranda  outside  o! 

Court  as  well  as  when  on  the  stand.  So,  where  a  witness  said  that  be 
could  not  testify  to  certain  conversations  without  refreshing  his  memory 
by  data  made  by  him  at  the  time  of  the  conversations,  which  the  triil 
Judge  refused  to  let  him  do,  and  after  retiring  from  the  stand,  he  was 
recalled  and  stated  that  he  could  then  testify  to  them,  which  was  ruled 
out ;  ft  wa$  hddf  to  be  error.  Any  question  as  to  the  accuracy  of  Ub 
recollection  would  go  to  his  credibility,  but  not  to  his  competency.   Ibid. 

28.  A  litigant  should  be  allowed  to  prove  his  case  in  his  own  way,  and  by  his 

own  evidence.  So,  where  the  trial  Judge  refused  to  allow  a  witne^  to 
refresh  his  memor}*  by  certain  mmioraft€Ui,  and  then  testify  to  certain 
conversations  which  the  plaintiH  wished  to  bring  out,  but  told  the  plaia- 
tilf  that  he  might  introduce  the  manoranda  themselves,  which  the  plain- 
tiff refused  to  do,  and  afterwards  the  defendant,  when  on  the  stand,  te»- 
liiled  that  the  conversations  were  substantially  as  it  was  proposed  to  prore 
them  by  the  rejected  witness ;  It  toaa  hdd,  to  be  error.     Ibid. 

29.  Where  land  was  sold  to  make  assets,  and  the  sale  confirmed  and  title  ordered 

to  be  made,  and  afterwards  an  action  of  ejectment  was  brought  by  one 
of  the  heirs,  evidence  in  such  action,  that  the  land  sold  for  an  ondei^ 
value,  is  Incompetent,  the  order  confirming  the  sale  being  still  in  force: 
JSumner  v.  JScsttomSj  371. 

30.  In  such  case,  the  insufficiency  in  price  would  t>e  cause  for  refusing  to 

confirm  the  sale,  but  is  no  ground  for  annulling  the  deed  in  an  action 
brought  to  try  the  legal  title.    Ibid. 

31.  The  fact  that  the  purchaser  at  a  sale  of  land  to  make  assets,  conveys  the 

land  to  the  administrator  who  made  the  sale,  shortly  thereafter,  is « err 
slight  evidence,  unless  aided  by  other  facts,  to  establish  collusion  between 
such  purchaser  and  the  admin istrat-or.    Ibid. 

32.  Where  a  deed  throughout,  including  the  covenants,  appears  to  be  the  per- 

sonal deed  of  the  grantor,  the  word  ''agent,*'  put  after  the  signature aad 
»eal,  is  surplusage,  and  affords  no  evidence  that  the  title  was  vested  ic 
any  other  than  the  grantor.     Fisher  v.  The  Mining  Company,  3S7. 

33.  In  an  action  against  a  common  carrier  for  injury  to  property  while  intraDsit, 

the  bill  of  lading  and  manifest,  showing  that  the  property  was  received 
by  the  defendant  in  good  order,  is  prima  facie  evidence  against  the  de. 
fendant,  but  is  not  conclusive  and  may  be  rebutted.  Burweil  v.  The  BeH- 
roadf  451. 

34.  W'ben  the  allegation  of  negligence  is  that  the  property  was  injured  by  water 

while  in  transit,  evidence  is  admissible  that  no  rain  fell  while  the  prc^p- 
erty  was  on  the  defendant's  road,  and  that  the  car  on  which  it  was  being 
transported  was  not  allowed  to  be  stopped  near  a  water-tank.    Ibid. 

35.  It  is  discretionary  with  the  trial  Judge  to  allow  a  party  to  introduce  his  evi- 

dence in  any  order  which  he  may  desire.    Ripley  v.  ArUdgey  ilSt. 

36.  The  admission  of  immaterial  evidence  cannot  be  assigned  as  error.    Ibii. 
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37.  Where  the  fact  in  issue  is  whether  a  certain  contract  was  made  or  not, 
coDversatioDs  aud  declarations  made  by  one  of  the  eontractini;  parties, 
about  the  time  it  was  claimed  that  the  contract  was  made,  are  admissible 
in  evidence  when  they  tend  to  show  that  such  a  contract  was  made.  Mc- 
Donald V.  Cai'ttonj  497. 

88.  The  official  acts  and  returns  of  a  sheriff  are  acted  on  without  proof  of  his 
signature,  in  a  Court  in  which  he  is  an  officer.     Ibid. 

99.  A  return  by  the  sheriff  on  a  notice  to  produce  a  paper  in  these  words, 
**  Executed  by  deliverlnsf  a  copy,"  implies  a  delivery  to  each  party  to 
whom  the  notice  is  addressed,  and  is  sufficient.     Ibid. 

40.  The  Court  has  power,  by  virtue  of  $^78  and  $1873  of  The  Code,  to  order  the 

production  of  proper  papers,  pertinent  to  an  is^ue  to  be  tried,  aud  in  the 
poHsession  of  the  opposite  party.    Ibid. 

41.  Where  a  party  directs  a  letter  to  be  written  from  a  draufcht  prepared  by  him- 

self, the  copy  so  made,  and  not  the  draught,  is  the  original  paper,  and 
notice  to  produce  the  drauo^ht  is  not  necessary  before  introducing  the  let- 
ter in  evidence.     Ibid. 

4St.  The  party  introducing  a  witness,  endorses  his  general  credit,  and  will  not 
be  allowed  to  impeach  his  general  moral  character,  but  he  may  show  that 
the  facts  are  different  from  those  testified  to  by  the  witness,  and  it  aeenu^ 
that  this  rule  applies  when  one  party  puts  his  adversary  on  the  stand. 
Ibid. 

4B.  While  mere  hearsay  or  declarations  are  not  admissible  as  evidence  to  prove 
facts,  yet  when  there  is  a  claim  and  assertion  of  ownership,  which  can 
only  be  proved  by  acX^  and  words  of  the  claimant,  such  acts  and  accom- 
panying words  stand  on  the  same  footing,  aud  are  admlFsible  for  this  pur- 
pose.    Phipps  V.  Pierce,  514. 

44.  In  an  action  by  a  sheriff,  under  authority  conferred  by  a  statute,  against  a 

landlord  for  certaiu  unpaid  taxes,  which  it  was  the  duty  of  a  tenant,  since 
dead,  to  pay,  it  is  competent  to  show  by  the  administrator  of  such  tenant, 
that  he  had  loolced  over  the  papers  of  his  intestate  and  had  found  no 
receipt  for  the  taxes.    Jones  v.  Arringtotiy  541. 

45.  While  regularly  authenticated  copies  of  records,  aud  entries  in  the  nature 

of  records,  should  be  used  as  evidence,  yet  the  records  themselves  are 
also  competent.     Varolitia  Iron  Co.  v.  Abernathy,  545. 

46.  The  original  record  of  incorporation,  made  by  the  Clerk,  in  pursuance  of 

the  provisions  of  ch.  16  of  The  Code,  in  a  book  kept  in  his  office  for  that 
purpose,  is  admissible  in  evidence  to  prove  the  fact  of  the  incorporation. 
The  letters  of  incorporation  are  evidence,  but  not  the  only  evidence,  to 
prove  that  fact.     Ibid. 

4tt.  Parol  evidence  is  not  competent  to  engraft  on  a  contract  which  has  been 
reduced  to  writing,  other  terms  and  conditions,  contemporaneously  made, 
except  where  the  contract  whs  comprehensive,  and  a  part  of  it  only  was 
reduced  to  writing  and  it  was  not  intended  to  include  the  entire  contract. 
NiekeUon  v.  Rfoln,  559. 

48.  W^here  the  defendant  entered  into  a  contract  to  make  title  to  the  plain- 
tiff to  a  tract  of  land,  described  by  metes  and  bounds,  upon  the  payment 
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of  certain  notee,  and  the  plaintiff  executed  bis  notes  to  the  defendaat, 
reciting  that  they  were  for  the  purchase  money,  the  defenduit  cAOBot 
show  by  parol  evidence  that  at  the  time  the  contract  was  made,  it  wa» 
ai^reed  by  parol  that  the  land  should  be  conveyed,  and  if  found  to  con- 
tain a  larger  number  of  acres  than  was  supposed,  that  the  vendee  should 
pay  an  additional  sum.    Ibid. 

49.  When  the  character  of  the  instrument,  upon  inspection,  is  left  doubtful, 

parol  evidence  is  admissible  to  show  the  intention  of  the  maker.  Egtr- 
tim  V.  Carr^  648. 

50.  In  an  action  to  impeach  the  deed  of  a  married  woman  for  duress,  deeiaia- 

tions  made  to  her  in  the  absence  of  the  defendants  are  competent,  vbea 
they  jb:o  to  show  essential  facts  laid  before  her,  which  induced  her  to  exe- 
cute the  deed.     Ware  v.  Nenbit^  664. 

51.  Where,  in  an  issue  of  deviwuni  vel  iwn^  the  caveators  offered  a  witness  who 

had  been  examined  when  the  will  was  offered  for  probate  before  the  Gerk, 
and  to  impeach  him,  and  contradict  his  testimony,  the  propounders  exam- 
ined a  witness  who  had  made  memoranda  of  the  evidence  taken  before  the 
Clerk,  at  the  request  of  the  Clerk,  and  who  swore  that  his  memoramda 
were  accurate ;  Tt  was  hddy  to  be  error  to  exclude  such  nMmoroiidc,  ai^ 
the  propounders  had  a  right  to  read  it  to  the  jury  to  cont-radiet  the  cave- 
ator's witness.     Bryan  v.  Moring^  687. 

52.  In  such  case,  it  does  not  remove  the  error  to  allow  the  caveator's  witness  to 

testify  from  memory  what  his  evidence  was  before  the  Clerk.  The  pro- 
pounderb  bad  a  right  to  have  that  evidence,  as  preserved,  read  to  the  jory 
rather  than  to  have  the  result  of  the  witness's  recollection.     Ibid, 

53.  A  new  trial  awarded  by  the  Supreme  Court,  re-opens  the  controversy  for 

the  admission  of  any  evidence  that  is  it-self  competent,  and  which,  if 
offered  at  the  first  trial,  should  have  been  received,  and  this  equally  ap- 
plies to  oases  when  the  facts  are  to  be  passed  on  by  the  Judge  instead  of 
a  jury.    Jonen  v.  Swtpmn^  700. 

54.  The  inventory  returned  by  an  executor  or  administrator  into  the  Clerk's 

office,  is  prima  facie  evidence  of  the  solvency  of  the  persons  owing  debts 
to  the  estate  and  described  in  such  inventory,  if  nothing  be  said  in  sud 
inventory  to  the  contrary,  against  the  executor  or  administrator  retunuog 
it,  and  the  sureties  on  his  bond,  but  it  aeemtt  such  inventory  is  not  evideoce 
against  an  administrator  dehonis  non^  and  the  sureties  to  his  bond.  Gmi 
V.  Ree^y  720. 

55.  Such  inventory  is  not  conclusive,  and  the  defendants  may  show  that  tke 

personal  representative  made  errors  and  mistakes  in  describing  and  nociog 
the  debts  in  the  inventorv.     Ibid. 

56.  An  ex  parte  survey  of  the  line  in  dispute,  in  the  absence  of  the  parties,  and 

not  ordered  by  the  Court,  is  admissible  in  evidence  as  tending  to  show 
where  the  line  is.    JiuUice  v,  LtUher^  793. 

57.  When  a  line  from  "  the  Alder  spring  to  a  post  oak  "  has  t>een  fixed  by  the 

verdict  of  a  Jury,  rendered  in  1874,  as  the  true  hne  between  the  partie«. 
and  the  location  of  the  post-oak  being  known,  the  only  question  on  thit 
trial  was  the  location  of  the  .Mder  spring,  as  fixed  by  the  verdict  of  1874: 
ffehi,  that  the  location  of  a  white-oak  called  for  in  this  grant,  issoed  in 
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18(18,  was  Inadmissible,  the  Alder  sprfog  not  being  called  for  In  this  grant 
nor  in  any  other  grant  or  deed  which  was  used  in  the  trial  in  1874,  when 
the  verdict  was  rendered.    1  bid, 

58.  The  defendant  offered  to  prove,  by  his  own  testimony,  the  contents  of  a 

paper- writing  executed  in  1859,  whereby  plaintiff  and  one  Logan  (whose 
estate  defendant  owned)  agreed  to  submit  the  controversy,  in  reference 
to  this  line,  to  arbitration,  and  to  show  the  loss  of  this  paper,  proved  that 
it  was  deposited  with  one  Peoly  for  safe  keeping,  who,  upon  being  ap- 
plied to  for  it,  said  it  was  lost ;  that  said  Penly  was  summoned  as  a  wit- 
ness, but  had  changed  his  residence  to  another  State ;  Heldj  that  this  evi- 
dence was  incompetent,  because,  1st,  the  submissloo  to  referees  was  prior 
to  the  verdict  of  1874,  and  if  It  had  any  effect,  it  would  be  to  control  or 
affect  the  verdict  as  an  estoppel ;  2nd,  before  secondary  evidence  is  ad- 
missible to  prove  the  contents  of  a  writing,  its  absence  must  be  legally 
accounted  for,  and  this  is  not  done  b}'  showing  the  declaration  of  the 
party  with  whom  it  was  deposited,  that  it  was  lost,  or  that  he  had  removed 
his  residence  from  this  into  another  State.    Ibid. 

59.  The  report  of  the  action  of  such  referees  is  also  inadmissible.    Ibid. 

CO.  Where  a  witness  to  prove  that  a  certain  letter  was  in  the  handwriting  of  the 
defendant,  testified  that  be  had  often  seen  the  defendant  write,  and  knew 
his  handwriting,  he  is  competent  to  express  an  opinion  as  to  whether  the 
letter  in  controversy  was  written  by  the  defendant.    St€Ue  v.  Oayj  814. 

61.  In  all  cases,  questions  tending  to  disparage  or  disgrace  a  witness  may  be 

asked,  provided  they  are  limited  to  particular  acts,  but  even  then,  when 
it  is  apparent  to  the  Court,  that  they  are  put  merely  for  the  purpose  of 
annoying  or  harassing  the  witness,  the  trial  Judge  may,  in  his  discretion, 
refuse  to  compel  him  to  answer,  but  such  refusal  is  a  legitimate  subject 
of  comment  before  the  jury.    Ibid. 

62.  Where  a  witness  was  asked,  with  a  view  to  discredit  him,  whether  he  had 

ever  had  sexual  intercourse  with  any  woman  except  his  wife,  since  his 
marriage ;  It  was  held^  that  the  question  was  too  general  and  was  not 
allowable  in  this  form,  and  that  it  w^as  not  error  to  refuse  to  compel  the 
witness  to  answer.    Ibid. 

68.  Where  the  Judge  admits  evidence  to  which  exception  is  made,  and  after- 
wards excludes  It,  and  instructs  the  jury  not  to  consider  it,  the  exception 
to  such  evidence  will  not  be  considered  in  this  Court.    Ibid. 

64.  When  the  original  records  are  offered  in  evidence  in  the  Court  to  which 

they  belong,  they  should  be  received.  While  In  any  other  court,  the 
proper  mode  of  proving  them  Is  by  a  duly  authenticated  copy,  under  the 
seal  of  the  Court,  yet  the  original,  when  present,  Is  admissible,  if  com- 
petent.   Staie  v.  Hunter^  829. 

65.  A  physician  who  qualities  himself  in  other  respects,  is  not  precluded  from 

testifying  as  an  expert,  because  he  has  not  been  examined  by  the  State 
Board  of  Medical  Examiners.    State  v.  Upmks,  865. 

66.  Where  a  witness  is  asked  with  a  view  to  corroborate,  whether  he  has  not 

made  the  same  statement  before  being  examined,  he  may  testify  that  he 
has  made  the  same  statement  before  going  on  the  stand,  but  he  cannot 
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tell  other  Iblnfi^B  said  in  the  same  coDversation,  which  were  Dot  broi^iit 
out  OD  the  examlDatloD.    Ibid. 

67.  As  a  fi^eneral  rule,  it  is  not  admissible,  on  a  prosecutioo  for  ooe  offen&e  lo 

prove  that  the  defendant  bad  before  committed  another  offense.  To  thii 
there  are  exceptions,  but  the  offense  must  be  brought  home  totbe  defead- 
ant.     State  v.  Alstony  980. 

68.  When  two  offenses  are  committed  In  two  different  years,  it  is  erruneons  for 

the  Judge  to  permit  the  State,  in  a  prosecution  for  the  second  offense,  is 
order  to  show  the  animus  of  the  defendant,  to  prove  irrelevant  fsccs 
which  only  tend  to  cast  a  suspicion  on  the  defendant  as  to  the  first  offence. 
Ibid. 

09.  Althoufch  the  evideqce  be  slight,  yet  if  it  is  sufficient  to  reasonably  warraat 
the  flndinfi;  of  the  Jury,  the  Supreme  Court  cannot  review  their  fiodiDir- 
State  v.  Fanning,  940. 

70.  The  rule  that  an  admission  of  the  truth  of  a  statement,  made  by  another  is 
,    the  presence  of  a  party  to  an  action,  will  be  inferred  from  his  silence, 

applies  to  the  prosecutor  in  a  criminal  action.    State  v.  Btatan,  947. 

71.  To  authorize  such  inference  it  must  clearly  appear,  not  only  that  the  state- 

ment was  fully  understood,  but  also  that  it  was  of  such  a  character,  or 
made  under  such  circumstances  as  would  naturally  call  for  some  replj. 
Ibid. 

72.  Where  a  prisoner  was  tried  for  murder  by  poisoning,  and  at  the  time  of  the 

death,  stated  that  the  deceased  had  had  a  similar  attack  some  yesn 
before,  for  which  a  certain  physician  attended  her ;  It  wu  Md,  that  such 
attending  physician  could  be  allowed  to  give  an  account  of  such  prerioa« 
illness.    State  v.  Co^,  999. 

78.  Whether  or  not  a  witness  is  an  expert,  is  a  question  of  fact  to  be  decided 
by  the  Court,  and  Its  finding  is  conclusive,  and  not  subject  to  renev. 
StaU  v.  Cole,  958. 

74.  Where  a  prisoner  is  accused  of  murder  by  poisoning  with  strychnia,  ii  ii 

competent  to  show  that  he  bought  some  of  this  drug  the  previous  yetr. 
Ibid. 

75.  An  expert  may  be  asked  his  opinion,  based  upon  evidence  already  offered, 

if  the  Jury  shall  believe  such  evidence.  Such  opinion  must  not  be  the 
positive  opinion  of  the  expert,  founded  upon  his  own  obeervationaodtbe 
testimony  of  others,  but  must  be  wholly  contingent  upon  the  fact«,  m 
the  Jury  shall  find  them  to  be.    Ibid. 

76.  What  is  evidence,  and  whether  there  is  any  evidence,  are  questions  of  1st 

fur  the  Court ;  what  weight  the  evidence  is  entitled  to,  is  a  questioo  of 
fact  for  the  jury.     Stale  v.  I^wU,  965. 

77.  If  the  evidence,  considered  as  a  whole,  will  not,  in  a  Just  and  reasooable 

view  of  it,  warrant  the  verdict,  then  there  is  no  evidence  sufficient  to  be 
left  to  the  jury,  and  the  Court  should  so  declare.    Ibid. 

78.  If  the  evidence  only  raises  a  conjecture  or  suspicion  of  a  fact,  «ach  fact 

should  not  be  left  to  the  jury.    Ibid. 
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79.  Where,  in  an  iDdictmeDt  for  rape,  the  prisoner  proved  that  the  prosecutrix 

had  accused  two  other  persons  of  the  offence,  and  then  proposed  to  show 
that  he  had  caused  n^bpcmcu  to  be  issued  for  these  persons,  but  that  the 
sheriff  had  returned  on  the  process  that  the  parties  were  not  to  be  found  ; 
It  wu  heldy  that  such  evidence  was  incompetent,    iitaie  v.  StameSj  973. 

80.  A  question  is  improper  and  should  not  be  allowed  to  be  asked,  which  calls 

for  matter  of  opinion  and  argument,  rather  than  of  fact.    Ibid. 

81.  So,  where  a  witness  was  impeached,  and  the  impeaching;  witness  testified 

that  the  impeached  witness  had  been  accused  of  larceny,  and  had  run 
away,  it  is  incompetent  to  ask  whether  it  wai>  not  impossible  for  one  in 
the  station  in  life  of  the  Impeached  witness  to  f^ve  bail  with  a  view  of 
showing  that  the  witness  ran  away  only  to  escape  imprisonment.    Ibid. 

82.  Where  an  assault  was  made  at  the  same  time  upon  two  persons,  one  of  whom 

was  killed,  it  is  competent  for  the  survivor  to  testify  to  the  character 
and  nature  of  the  wounds  inflicted  on  him.    State  v.  Ooochj  987. 

83.  When  the  defence  offered  evidence  to  show  that  one  of  the  prisoners  did 

not  have  a  knife  on  the  day  of  the  homicide,  it  is  competent  for  the  State 
to  show  that  both  prisoners  were  seen  together  shortly  before  the  homi- 
cide, and  that  one  of  them  did  have  a  knife  ;  the  homicide  having  been 
committed  with  such  a 'weapon.    Ibid. 

84.  Evidence  is  competent  to  show  that  the  prisoners  had  bad  feeling  against 

the  deceased,  on  account  of  some  disputed  accounts.     Ibid. 

85.  Evidence  is  not  competent  on  the  part  of  the  prisoners,  to  show  that  the 

deceased  kept  false  accounts  with  other  persons.    Ibid. 

86.  In  cases  of  homicide,  the  question  is,  did  the  prisoner  bear  malice  towards 

the  deceased,  and  evidence  is  incompetent  to  show  tnat  the  deceased  bore 
malice  towards  the  prisoner.    Ibid. 

87.  Evidence  of  the  moral  character  of  the  deceased  is  irrelevant,  unless  it  is  to 

show  that  he  was  a  violent  man,  and  it  is  only  competent  then,  when  the 
evidence  of  the  homicide  is  wholly  circumstantial,  and  the  character  of 
the  transaction  is  in  doubt ;  or  when  there  is  evidence  tending  to  show 
that  the  killing  was  done  In  self-defence.     Ibid. 

88.  Permission  to  recall  and  re-examine  a  witness,  is  entirely  a  matter  of  discre- 

tion, and  cannot  be  assigned  as  error.    Ibid. 

89.  As  a  general  rule,  evidence  is  not  admissible  to  show  that  the  deceased  was 

a  man  of  violent  temper,  and  a  dangerous  man,  because  the  law  protects 
the  lives  of  violent  men,  as  much  as  those  of  a  peaceable  disposition,  and 
evidence  is  also  generally  incompetent  to  show  that  the  deceased  had 
threatened  the  life  of  the  prisoner.    iitcUe  v.  Hensdey,  1021. 

90.  The  exception  to  these  rules,  is,  Ist.    When  it  appears  that  the  killing  was 

done  in  self-defence.  2nd.  If  the  evidence  of  the  killing  be  wholly  cir- 
cumstantial, and  the  character  of  the  slaying  is  in  doubt,  and  to  make 
such  evidence  admissible  in  either  case,  it  must  appear  that  the  prisoner 
knew  of  the  violent  character  of  the  deceased,  and  of  the  fact  that  the 
threats  had  been  made.    Ibid. 
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EVIDENCE—§590. 

Ad  executor  is  competent  to  testify  to  transactioDS  between  his  ioteetat«  aad 
the  defendant  of  which  he  has  knowledge,  which  are  in  favor  of  the 
estate  of  the  intestate  and  adverse  to  the  defendant.  Pittman  t.  Oamp,  dJ3. 

EXCEPTIONS  TO  REFEREE'S  REPORT : 

1.  Exceptions  to  the  report  of  a  referee  must  distinctly  point  out  the  alleeed 

error.     Cooper  v.  MiddUton^  86. 

2.  Facts  found  by  a  referee  and  approved  by  the  Court,  In  which  tJie  order  of 

reference  was  made,  are  not  the  subject  of  review  in  the  Supreme  Court, 
unless  there  U  no  evidence  to  support  the  tindlng.    Ibid, 

EXCUSABLE  NEGLIGENCE  : 

1.  The  spirit  and  equity  of  ^74  of  The  Code,  apply  to  the  Supreme  Court,  and 

the  same  relief  will  be  administered  here  as  in  the  Superior  Court,  apoc 
a  proper  case.     Wiley  v.  Logan,  364. 

2.  There  is  a  well  recopiized  distinction  between  the  neeligence  of  a  party  and 

that  of  his  attorney.  The  omission  of  an  attorney,  retained  in  a  cauie, 
to  perform  his  duty,  makes  a  case  of  excusable  negligence  for  his  clieoL 
Ibid. 

3.  The  rule  that  the  negligence  of  an  attorney  will  not  be  visited  on  his  client, 

applies  with  greater  force  to  appeals  in  the  Supreme  Court  than  to  actions 
In  the  Courts  below,  because  the  client  is  not  required  to  give  his  per> 
sonal  attention  to  his  appeal  in  the  Supreme  Court.    Ibid, 

4.  So,  where  an  appellant  employed  counsel  to  attend  to  his  appeal,  who  failed 

to  have  the  record  printed,  and  the  case  was  dismissed ;  It  was  AeU,  ex- 
cusable negligence  on  the  part  of  the  appellent,  and  his  appeal  would  be 
reinstated.    Ibid 

5.  In  hearing  motions  to  set  aside  judgments  for  surprise,  dec,  there  is  no  rale 

requiring  the  affidavits  to  be  filed  before  the  hearing  of  the  motioa  ii 
entered  on.    Jones  v.  Swepaon^  700. 

6.  In  an  application  to  set  aside  a  judgment  for  surprise,  ^c,  there  «ai  an 

appeal  to  this  Court,  where  the  judgment  was  reversed  and  further  pro- 
ceedings ordered.  On  the  trial  in  the  Court  below,  on  the  hearing,  tbe 
defendant  offered  an  additional  affidavit,  which  was  rejected  by  tie 
Court ;  It  wcui  hdd,  to  be  error,  as  the  trial  was  <le  novo,  and  the  parlies 
had  the  right  in  law  to  offer  any  competent  evidence,  whethn'  offered  oa 
the  previous  trial  or  not.    Ibid. 

EXECUTION  : 

1.  A  debtor  is  entitled  to  have  his  personal  property  exemption  aacertained  up 

to  and  immediately  before  the  sale.    I^iU  v.  Harper,  :I8. 

2.  After  an  execution  has  been  returned  with  the  allotment  of  the  penoeii 

property  exemption,  it  becomes  an  estoppel,  but  as  long  as  the  process 
remains  in  the  officer's  hands,  such  allotment  is  in  fieri,  and  may  be  cor- 
rected.    Ibid. 
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3.  Ad  executfoD  shoald  bear  teste  as  of  the  terra  next  before  the  day  ou  wbtch 

it  was  issued,  aud  not  of  the  day  on  which  it  is  ifisued ;  but  such  irregu- 
larity does  not  render  the  execution  void,  or  vitiate  a  sale  under  It.  Wil- 
liofM  y.  Weaver^  134. 

4.  It  is  the  docketing  of  the  judgment,  and  not  the  issuiut;  of  the  execution, 

which  creates  the  lien  under  the  present  system.     Ibid. 

5.  An  execution  issued  after  the  death  of  the  Judgment  debtor  is  void,  and 

no  title  passes  to  a  purchaser  at  a  sale  under  such  an  execution ;  and  this 
is  so,  although  the  judgment  was  obtained  on  causes  of  action  accruing 
prior  to  the  adoption  of  the  Code  of  Civil  Procedure.    Ibid. 

6.  Where  there  is  a  private  arrangement  between  a  judgment  debtor  and  a 

third  person,  that  the  latter  shall  purchase  the  land  of  the  former  at  the 
execution  sale,  and  hold  it  for  the  benefit  of  the  judgment  debtor  and  to 
screen  it  from  his  creditors,  if  there  is  an  actual  fraudulent  intent,  other 
creditors  may  treat  the  conveyance  by  the  sheriff  to  such  third  person  as 
void,  and  sell  the  land  under  their  executions.     Woodley  v.  Haatelly  157. 

7.  A  contract  to  indemnify  a  public  officer  for  doing  an  act  which  he  ought  to 

do,  is  valid  ;  one  to  indemnify  hi m  for  doing  an  act  which  he  ought  not  to 
do,  or  for  omitting  to  do  an  act  which  he  ought  to  do,  is  void.  Oriffln 
V.  Ha»iy,  438. 

8.  Where  there  is  real  doubt  as  to  the  ownership  of  personal  property  and  the 

sheriff's  right  to  sell,  he  may  refuse  to  do  so  unless  the  plaintiff  in  the 
execution  indemnify  him.     Ibid. 

9.  Where,  in  such  case,  there  are  several  judgment  creditors,  some  of  whom 

refuse  to  give  the  indemnity,  the  sheriff  may  apportion  the  proceeds  of 
the  sale  among  such  as  indemnify  him,  to  the  exclusion  of  the  others. 
Ibid. 

10.  Where  a  sheriff  had  levied  on  personal  property,  alleged  to  belong  to  the 

judgment  debtor,  and  upon  its  being  claimed  by  a  third  person,  released 
the  levy  and  took  a  bond  to  indemnify  him,  in  case  he  should  be  amerced, 
such  bond  of  indemnity  is  void.    Ibid. 

11.  When  a  deed  of  trust  is  executed  to  a  surety  to  indemnify  him,  the  interest 

of  the  principal  debtor  in  the  laud  conveyed,  is  not  liable  to  be  sold  under 
an  execution  issued  on  a  judgment  obtained  on  the  same  debt,  by  the 
creditor.     Hardin  v.  JSay,  456. 

12.  So,  where  a  debtor  conveyed  land  to  his  surety  to  indemnify  him,  and  after- 

wards the  creditor  sold  the  same  land  under  an  execution  issued  on  a 
judgment  obtained  on  the  same  debt,  at  which  sale  the  surety  purchased, 
and  brought  ejectment ;  It  loas  hddy  that  the  interest  of  the  debtor  was 
not  liable  for  sale  under  execution,  but  before  he  could  be  entitled  to  a 
decree  for  a  re-conveyance,  he  must  pay  the  amount  for  which  the  surety 
was  liable,  although  the  surety  never  paid  it.    Ibid. 

IS.  Under  the  former  practice,  a  purchaser  at  an  execution  sale  on  a  dormant 
judgment,  got  a  good  title,  when  he  was  a  stranger  to  the  judgment. 
Ripley  v.  Arledge^  467. 
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14.  In  sueb  ease,  the  dormant  jad|;ment  was  only  voidable,  and  th«  sheriff  vw 

bound  to  obe}'  it,  althouscb  It  might  be  net  aftide  at  the  instaDce  of  tb« 
defendant,  before  property  bad  beer,  purchased  under  it.    /bid. 

15.  An  ext'cution  issued  on  a  dormant  judgment  is  irregular,  but  not  Toid,  and 

a  stranger,  without  notice,  at  a  sale  under  such  execution,  ^ets  a  i^nod 
title,  but  if  the  judgment  creditor,  or  a  stranger  with  notice  purchases. 
be  icets  no  title.    Lyttle  v.  LyttU,  683. 

16.  Under  the  former  practice,  the  only  defence  to  a  acirt  faeioM,  issued  to 

revive  a  dormant  judgment,  was  payment  or  satisfaction.     Ibid. 

17.  Where  an  execution  issues  on  a  judgment  which  has  been  docketed  mcrp 

than  ten  years,  or  when  the  ten  years  expires  after  the  isaning,  bat  before 
the  sale  under  the  execution,  it  conve\'s  no  authority  to  make  a  sale  of 
the  land  so  as  to  preserve  the  judgment  lien  which  bad  attached.    Ibid. 

18.  If  an  execution  issues  on  a  judgment  more  than  ten  years  after  the  docket- 

ing,  but  which  is  not  dormant,  or  to  a  county  In  which  the  judgmeot  has 
Uf'ver  been  docketed,  a  sale  of  both  real  and  personal  property  under  it 
is  valid,  but  the  lien  onlv  relates  to  the  lew.    Ibid. 

19.  Where  a  judgment  has  become  dormant,  and  is  more  than  ten  years  old,  do 

execution  can  issue  on  it  unless  the  creditor  gives  to  the  debtor  an  oppor- 
tunity to  set  up  the  statutory  bar.     Ibid. 

20.  So,  where  a  judgment  was  more  than  ten  years  old,  and  no  execution  bad 

i<isued  witbiu  three  years,  and  the  creditor  issued  a  notice  of  a  motkn 
to  issue  execution,  and  the  Clerk  made  no  order  to  that  effect,  bat 
issued  the  execution  ;  It  wu  hdd,  that  a  sale  thereunder  was  void.    /Ml 

EXECUTOR: 

1.  The  filing  of  a  caveat  to  the  probate  of  a  will  does  not  prevent  the  execn- 
tor,  upon  (giving  the  bonds  prescribed  by  the  statute,  from  proceeding  in 
the  eolleclion  of  debts  due  the  testator.  The  Code,  ^^158,  2159,  21«>. 
Hugfi€»  V.  Hodyex,  56. 

*Z.  Where  expenses  are  incurred  by  an  executor  in  carrying  out  directions  cuo- 
taiued  in  a  will,  they  stand  on  the  same  footing  as  the  expenses  of  admin* 
istering  the  ei^tate,  and  must  be  paid  out  of  the  assets,  t)efore  legacies. 
Kdwarih  v.  Lo/v,  365. 

3.  Where  a  will  directed  the  executors  to  employ  the  plaintiff  as  agent  to  sell 

certain  Itinds  of  the  testator,  and  in  obedience  to  such  directions,  t^e 
executors  entered  into  a  contract  under  seal  with  the  plaintiff ;  li  ttmthdd. 
that  the  executors  were  personally  liable  on  the  contract,  but  as  It  was 
entered  into  under  the  directions  of  the  will,  and  the  services  rendered 
were  for  the  benefit  of  the  estate,  payment  might  also  be  coenced  out  of 
the  assets  of  the  estate.     Ibid. 

4.  In  Mich  case,  under  our  former  practice,  the  plaintiff  would  have  badtosne 

the  executors  on  their  individual  liability  In  an  action  at  law,  aDdtocnforcr 
the  liahility  of  the  estate,  he  would  have  had  to  go  into  a  Coart  of 
Equity,  but  since  the  adoption  of  the  Code  system,  both  reliefs  may  i» 
administered  in  one  action.     Ibid. 
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5.  Where  the  executor  dies,  the  next-of-kin,  In  the  order  named  in  the  stat- 
ute, or  his  appoiut^e,  is  entitled  tu  administration  with  the  will  annexed, 
in  preference  to  the  highest  creditor.    LUUe  v.  Berrffy  438. 

tf.  A  contract  between  administrators  or  executors,  that  the  estate  shall  be 
manaf^ed  by  one  of  them  alone,  is  against  public  policy,  and  void.  WU- 
mm  y.  Litutmrgery  641. 

7.  The  inventory  returned  by  an  executor  or  administrator  into  the  Clerk's 
office,  i% prima  facie  evidence  of  the  solvency  of  the  persons  owing  debts 
to  the  estate  and  described  in  such  inventory,  if  nothing  be  said  In  said 
inventory  to  the  contrary,  against  the  executor  or  administrator  return- 
ing it,  and  the  sureties  on  his  bond,  but  it  »eenut  such  inventory  is  not 
evidence  against  an  administrator  de  bwiia  ncm,  and  his  bond.     Orant  v. 

S.  Such  inventory  is  not  conclusive,  and  the  defendants  may  show  that  the  per- 
sonal representative  made  errors  and  mistakes  in  describing  and  noting 
the  debts  in  the  inventory.    Ibid. 

U.  Where  a  person  dies  domiciled  in  this  State,  having  personal  property  in 
other  States,  the  personal  estate,  wherever  situated,  must  be  distributed 
according  to  the  laws  of  this  State,  but  each  State  has  the  power  to 
administer  so  much  of  the  estate  as  may  be  within  its  jurisdiction,  for  tbe 
security  of  domestic  creditors,  and  when  they  are  provided  for,  to  distrib- 
ute the  remainder  to  the  persons  entitled,  without  regard  to  the  place  of 
their  domicile.    Ibid. 

10.  Where  a  person  dies  in  North  Carolina,  having  personal  property  in  Vir- 

ginia, the  Virginia  administrator  is  not  bound  to  account  to  the  adminis- 
trator here,  for  the  surplus  after  paying  debts,  nor  is  the  administrator  in 
this  State  required  to  collect  such  surplus  from  the  foreign  administrator. 
Ibid. 

11.  The  grant  of  letters  of  administration,  although  general  in  its  terms,  is  lim- 

ited to  the  administration  of  property  in  this  State,  and  gives  no  author- 
ity to  the  administrator  to  administer  the  property  in  another  govern- 
ment, and  a  failure  to  return  such  property  on  his  inventory,  is  no  breach 
of  his  bond.    Ibid. 

12.  Id  such  case,  if  the  administrator  received  such  foreii^n  assets,  he  may,  in 

equity,  be  held  personally  to  account,  on  the  ground  of  a  personal  trust 
in  the  administrator,  without  regard  to  where  it  was  assumed.    Ibid. 

18.  An  executor  stands  upon  a  different  footing,  as  he  derives  his  authority 
from  the  will,  and  not  simply  from  the  law,  and  when  he  proves  the  will 
as  required  by  the  law  of  the  domicil  of  the  testator,  it  passes  the  prop- 
erty to  him,  wherever  it  may  be  situated,  according  to  its  legal  effect. 
Ibid. 

14.  An  administrator  de  bonis  nonj  cum  tentainento  anuexOj  although  required  to 
execute  the  will,  does  not  stand  on  the  same  footing  in  all  respects  &*>  an 
executor,  as  his  authority  is  derived  from  ttie  law,  and  not  from  the  will, 
and  h<»  cannot  sue  in  another  jurisdiction  to  recover  the  assets  of  the 
estate.    Ibid. 
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15.  Ad  adiuinletrator  or  executor  is  not  entitled  to  comminioos  under  all  cir- 

cumstances, but  he  muftt  have  earned  tbeui  by  an  booeat  and  Juet  di»- 
cbar^e  of  bis  duty,  and  it  must  appear  tbat  tbe  receipts  and  expendltares 
have  been  fairly  made,  in  tbe  course  of  the  administration.    Ibid, 

16.  Where  an  administrator  failed  to  file  any  inventory  or  annual  accounts  of 

his  administration,  and  it  appeared  that  he  bad  been  f^uUty  of  f^fosB^  nt^- 
ligence  and  want  of  care  in  his  raanag^ement  of  the  estate,  be  is  not  enti- 
tled to  commissions.     Ibid. 

See  also  Admin istkatok. 

EXONERATION: 

1.  The  equity  to  have  the  securities  embraced  in  a  trust  for  tbe  benefit  of  cred- 
itors of  different  classes,  marshalled  and  appropriated  in  exoneration  of 
the  liens  of  tbe  less  preferred  class  is  an  equity  against  tbe  debtor,  and 
not  against  tbe  doubly  secured  creditor.    I\ipe  v.  Harru,  02. 

2.)^ Where  a  receiver  is  appointed  in  a  proceeding  supplemental  tu  execution, 
he  becomes  the  legal  assignee  of  the  property  specified  in  tbe  order,  sob- 
ject  to  the  direction  of  the  Court  in  which  the  Judgment  wai^  rendered, 
and  the  Judgment  debtor  is  forbidden  to  interfere  in  any  manner  witb  ita 
collection  or  control,  or  to  issue  execution  thereon.    Turner  v.  Hcidgmy  70. 

8.  A  defendant  is  entitled  to  Judgment  upon  a  counter-claim,  if  no  reply  or 
demurrer  has  been  Interposed,  although  it  would  have  been  refused  if 
objection  bad  been  made  in  apt  form  and  time.    Roundtret  v.  Britt,  1(M. 

4.  Where  an  administrator  recovers  Judgment  upon  his  cause  of  action,  and 
the  defendant  also  upon  his  counter-claim,  the  former  is  entitled  to  aa 
execution  for  the  entire  amount  of  his  recovery ;  but  the  execution  on 
the  defendant's  Judgment  will  be  stayed  until  it  is  ascertained  what 
amount  of  the  assets  of  tbe  estate  of  the  intestate  is  applicable  thereto. 
Ibid. 

EXPERT : 

1.  A  physician  who  qualifies  himself  in  other  respects.  Is  not  precluded  from 

testifying  as  an  expert,  because  he  has  not  been  examined  by  tbe  State 
Board  of  Medical  Examiners,    ^ate  v.  UpeakB^  (^. 

2.  Whether  or  not  a  witness  is  an  expert,  is  a  question  of  fact  to  be  decided  by 

tbe  Court,  and  its  finding  is  conclusive,  and  not  subject  to  review.  SUk 
v.  Cole,  968. 

3.  An  expert  maj'  be  asked  his  opinion,  based  upon  evidence  alread\*  offerad. 

If  the  Jury  shall  believe  such  evidence.  Such  opinion  must  not  be  ibe 
positive  opinion  uf  tbe  expert,  founded  upon  bis  own  obsemtJoo  and 
the  testimony  of  others,  but  must  be  wholly  contingent  upon  the  facts, 
as  the  Jury  shall  find  them  to  be.     Ibid. 

FALSE  PRETENCES: 

1.  Where  a  bill  of  Indictment  for  false  pretences,  charges  that  tbe  defendant 
unlawfully,  knowingly,  and  designedly,  with  intent  to  defraud  and  cheat 
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certain  persons,  (naming  them),  falsely  represented  that  he  had  an  order 
for  the  delivery  of  goods,  and  that  by  means  of  such  false  representa- 
tions, the  defendant  obtained  goods ;  It  was  held^  that  the  bill  sufficiently 
charged  the  offense,  and  was  good.    StcUe  v.  Miklt,  843. 

2.  In  such  case,  it  is  immaterial  whether  the  order  which  the  defendant  pre- 
tended to  have,  is  yerbal  or  written.     Ibid. 

FEE  SIMPLE : 

1.  In  the  construction  of  deeds  no  regard  is  had  to  punctuation ;  but  the  inten- 

tion of  the  parties  should  control  unless  in  conflict  with  some  rule  of 
law.    Bannv.  WelU,e7. 

2.  A  deed  containing  the  following  clauses — "To  have  and  to  hold  one-half  of 

the  said  tract  of  land  ;  and  I,  the  said  P,  (the  bargainor),  do  warrant  and 
defend  the  said  bargained  tract  of  land  unto  the  said  W,  (the  bargainee), 
his  heirs  and  assigns,  against  the  lawful  claim  of  any  person  or  persons 
claiming  the  same  in  any  manner  whatever" — conveys  the  title  to  the 
lands  therein  described  in  fee  simple  to  the  bargainee.    Ibid. 

3.  Where  it  is  the  manifest  purpose  of  a  deed  to  pass  a  fee,  the  Court  will 

effectuate  this  purpose,  if  it  can  do  so  by  any  reasonable  interpretation. 
Riclu  v.  PuUiam,  225. 

4.  In  the  construction  of  deeds,  the  aim  of  the  Court  is  to  give  effect  to  the 

intention  of  the  parties,  and  to  do  so,  it  may  transpose  words  and  clauses 
of  the  instrument.  8uch  transposition,  however,  must  be  reasonable, 
and  render  the  whole  instrument  consistent  and  give  effect  to  the  obvious 
intent.    Ibid. 

5.  Where  a  clause  of  warranty  is  interjected  between  the  words  of  convey- 

ance and  the  words  of  inheritance  in  a  deed,  the  latter  will  be  construed 
so  as  to  qualify  the  quantity  of  the  title  conveyed  as  well  as  the  warranty, 
and  a  fee  simple  will  pass.    Ibid. 

6.  The  provisions  of  $2180  of  The  Code,  prescribing  that  every  devise  of  land 

is  construed  to  be  in  fee,  unless  It  shall  be  plainly  intended  by  the  will, 
or  some  part  thereof,  that  a  less  estate  is  intended,  while  laying  down  a 
rule  of  construction,  still  leaves  the  question  of  the  intention  of  the  tes- 
tator open  for  construction,  and  where  there  is  a  particular,  and  a  general 
paramount  interest  apparent  in  the  same  will,  and  they  clash,  the  general 
interest  must  prevail.    Leeper  v.  NeagUy  388. 

7.  Where  a  will  devised  to  A  the  "north  end  of  the  house,  the  north  kitchen, 

and  what  she  needs  of  the  smoke-house  and  lumber-house,  and  as  much 
land  as  she  can  work  her  hands  on,''  and  the  same  will  devised  the  same 
land  to  B ;  it  wot  Tidd^  that  A  only  took  a  life  estate,  aud  B  the  remainder 
In  fee.    Ibid. 

8.  Such  devise  to  A,  standing  alone,  would  have  conveyed  the  fee.     Ibid. 

FEES  OF  OFFICERS : 

1.  Officers  of  the  Courts  are  not  compelled  to  perform  their  duties,  unless  the 
fees  prescribed  by  law  are  paid  or  tendered  them,  but  they  must  demand 
them  before  laches  can  be  Imputed  to  litigants.     West  v.  Reynolds,  383. 
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FELLOW-SERVANT: 

1.  Where  an  employe  is  iojured  by  the  ue{i:ligeDce  of  a  fellow-servant,  the  cotn- 

mon  master  is  not  liable  for  the  iDJury.    Kirk  v.  The  Railroad,  DK. 

2.  A  foreman,  who  directs  the  work  of  the  other  servaots,  is  as  macb  a  servant 

as  those  whose  work  he  superintends,  and  if  the  common  master  has  a  gieo- 
eral  supervision  of  the  work,  he  is  not  liable  for  the  foreman 'sne^digvoce, 
although  the  injured  servant  is  obliged  to  obey  the  foreman's  orden. 
Ibid. 

8.  The  term  fellow-servant  includes  all  who  serve  the  same  master,  work  under 
the  same  contracts,  derive  authority  and  compensation  from  the  same 
source,  and  are  engaged  in  the  same  general  business,  although  ft  maybe 
in  dilferent  grades  and  departments  of  it.     Ibid, 

4.  A  person  cannot  be  heard  to  say,  that  work  which  he  has  voluntarily  agreed 

to  do,  is  uot  within  the  scope  of  his  employment.  When  be  agrees  to  act 
with  other  emplyes,  he  becomes  their  fellow-aervant,  so  far  as  to  intro- 
duce between  them,  the  same  rule  of  legal  responsibility,  and  tbis  rule 
applies  to  one  who  is  voluntarily  assisting  the  servants  in  their  work. 
Ibid, 

5.  So,  where  it  appeared  that  a  yard-master  had  the  general  management  of 

making  up,  switching  and  receiving  trains ;  It  Mas  hdd,  that  a  cai^repaim- 
was  his  fellow -servant,  and  the  company  was  not  liable  for  ao  iojoir, 
resulting  from  his  negligence.     Ibid, 

FENCES : 

An  indictment  and  a  special  verdict  thereon  for  a  violation  of  $Zt9&  of  Tlie 
Code,  (requiring  planters  to  keep  fences  around  their  fields  during  crc^ 
time),  should  contain  an  averment  and  finding  that  there  was  no  **  naviga- 
ble stream  or  deep  water  course,  that  shall  be  sufficient  instead  of  sndi 
fence,"  and  that  'Uhe  lands  are  not  situate  within  the  limits  of  a  coaotv. 
township  or  district  where  the  stock  law  may  be  in  force."  maU  v.  Btoad- 
toorth,  918. 

FERRY : 

1.  The  franchise  of  keeping  a  public  ferry  is  so  incident  to  riparian  ownenhip, 

that  it  can  be  granted  to  none  but  those  who  own  the  land  at  one  of  tbe 
termini,  unless  such  proprietor  refuse  to  exercise  it,  when  it  mar  b« 
granted  to  another,  upon  his  making  compensation  to  the  owner,  and  this 
is  bo,  even  when  the  termini  are  public  roads.     Broadnax  v.  Baigr,  675. 

2.  Every  subtraction  from  the  profits  of  a  ferry,  by  conveying  its  castonen 

over  the  stream,  with  or  without  chaise,  is  an  injury  for  which  an  actios 
will  lie.    Ibid. 

8.  In  such  case,  it  is  the  diminution  in  the  number  of  customers  who  wouid 
use  the  ferry,  and  the  consequent  reduction  of  tolls,  which  is  the  met#- 
ure  of  damages  recoverable  against  such  wrong-doer    Ibid. 

4.  The  essential  elements  of  a  ferry  franchise,  is  the  exclusive  right  to  traof^ 
port  ]>ersons,  with  the  horses  and  vehicles  and  such  personal  goods  is 
accompany  them,  from  one  shore  to  the  other.    Ibtd. 
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5.  A  public  ferry  is  protected  b}'  the  statute,  The  Code,  ^3049,  from  all  inter- 

fereDce  witb  tbe  proper  enjoymeut  aud  use  of  tbe  francbise  by  tbe  erec- 
tion of  another  ferry.     Ibid. 

6.  Tbe  essential  idea  in  a  ferry,  is  tbe  crossin/;  of  a  stream  or  other  body  of 

water  from  shore  to  shore.     Ibid. 

7.  Where  the  plaintiff  g'r&nted  a  ferry  francbise  from  two  points,  opposite  each 

other,  on  a  large  stream ;  It  waa  hdd^  that  be  could  not  enjoin  and  recover 
damages  from  a  party  who  used  tbe  stream  as  a  highway  in  conveying 
freight  from  points  up  tbe  river,  although  one  of  these  points  was  within 
tbe  statutory  distance  of  five  miles.    Ibid. 

FIDUCIARY  RELATIONS: 

1.  There  is  a  clear  distinction  between  transactions  between  persons  standing 

in  fiduciary  relations  to  each  other,  and  those  between  persons  bearing 
no  such  relation.  In  tbe  first  case,  the  law  presumes  fraud,  and  tbe  bur- 
den is  on  the  party  denying  it  to  rebut  it.    In  the  other  case,  be  who 

alleges  fraud  must. prove  it.    Aikirui  v.  WUherit,  581. 

« 

2.  Tbe  presumption  of  fraud  in  dealings  between  persons  standing  in  fiduciary 

relations  arises,  not  because  the  Court  can  see  that  there  is,  but  because 
there  mav  be  fraud.    Ibid. 

3.  Tbe  fiduciary  relations  from  which  tbe  law  presumes  fraud  are,  executors 

and  administrators,  guardian  and  ward,  trustee  and  cestui  que  trusty  prin- 
cipal and  agent,  mortgagor  and  mortgagee,  brokers,  factors,  <&c.,  attor- 
ney and  client,  and  husband  and  wife.    Ibid. 

4.  The  relations  subsisting  between  parties  who  have  agreed  to  marr}'  are  not 

such  as  to  raise  a  presumption  of  fraud  in  dealings  between  them.    Ibid. 

FORCIBLE  ENTRY : 

1.  Tbe  offences  of  forcible  entry  and  forcible  trespass  are  not  the  same  at  com- 

mon law,  although  nearly  allied,  for,  strictly  speaking,  a  forcible  trespass 
applies  to  personal  property,  and  a  forcible  entry  to  land.  State  v.  Jacobs^ 
950. 

2.  To  constitute  either,  there  must  be  something  more  than  a  mere  trespass, 

and  tbe  act  must  amount  to  a  breach  of  the  peace,  although  it  need  not 
amount  to  one  of  great  public  violence  or  terror.     Ibid. 

FORCIBLE  TRESPASS : 

1.  Although  the  entry  be  peaceable,  yet  if  after  getting  on  his  premises,  tbe 

defendant  uses  violent  and  abusive  language,  and  threatens  to  strike,  and 
does  other  acts,  calculated  to,  and  which  do,  intimidate  tbe  owner,  it 
makes  a  case  of  forcible  trespass,    titate  v.  Wilson^  839. 

2.  The  offences  of  forcible  entry  and  forcible  trespass  are  not  the  same  at 

common  law,  although  nearly  allied,  for,  8trictl3'  speaking,  a  forcible 
trespass  applies  to  personal  property,  and  a  forcible  entry  to  land.  State 
V.  JaeohSy  950. 

3.  To  constitute  either,  there  must  be  something  more  than  a  mere  trespass, 

and  tbe  act  must  amount  to  a  breach  of  the  peace,  although  it  need  not 
amount  to  one  of  great  public  violence  or  terror.    Ibid. 
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FORECLOSLRE: 

A  decree  of  foreclosure  of  mortgage  made  before  all  the  heirs-at-law  of  tte 
mortgagee,  who  had  been  declared  ^'  necessar}'  parties,"  were  made  parties 
of  record,  is  irregular,  and  will  be  set  aside  upou  proper  applieatioa. 
Jfughat  V.  Hodges,  56. 

FORGERY : 

1.  To  coDstitute  the  offence  of  forgery  at  common  law,  the  instnuneot  foiled 

must  be  executed  with  the  fraudulent  intent  to  injure  or  defrand  aoocbc; 
and  must  be  such  as  tends  to  injure  or  defraud  another.  State  \.  HVoBcr, 
8^6. 

2.  If  this  appears  on  the  face  of  the  instrument,  it  is  sufficient  to  set  it  oat  la 

the  indictment,  with  an  allegation  of  the  false  and  fraudulent  intent.  But 
if  this  does  not  appear  on  the  face  of  the  instrument,  the  extraneoes 
facts  which  show  the  tendency  to  injure  and  defraud  must  be  aTetred. 
/Wd. 

3.  An  indictment  which  charges  that  /.  W.  did  willingly  and  falsely  ooake, 

forge  and  counterfeit,  and  assent  to  the  falsely  making,  forging  and  coud- 
terfeiting  a  certain  paper-writing,  commonly  called  a  railroad  pass,  \jieMr 
ting  it  out),  with  intent  to  defraud,  does  not  charge  the  offense  of  torgerj 
either  under  the  statute  of  this  StAte  or  at  common  law.    Ibid, 

4.  A  railroad  ticket  or  pass  may  be  the  subject  of  the  offense  of  foigery  at 

common  law.    Ibid. 

5.  Where  the  instrument  alleged  to  be  forged,  upon  its  face  has  a  tendency  to 

deceive  or  prejudice  the  rights  of  persons,  it  is  only  necesear;  loaetit 
forth  in  the  indictment  and  aver  its  false  and  fraudulent  character.  lOXafe 
V.  Covinyto7iy  913. 

6.  If  the  tendency  and  capacity  to  deceive  depend  upon  extrinsic  facts,  the; 

must  be  set  forth  in  the  bill  in  connection  with  the  instrument  alleged  to 
be  forged,  and  the  averments  of  its  fraudulent  character.     IbuL 

7.  The  forged  instrument  must  resemble  a  genuine  one,  and  be  such  as  «1U 

ordinarily  deceive,  yet,  if  from  its  nature  and  the  coarse  of  bosinett  it 
does  deceive,  or  mislead,  to  the  prejudice  of  another,  the  crime  of  tatgtry 
will  be  complete,  no  matter  how  Informal  it  ma}-^  be,  ur  if  by  earefol 
examination  the  forgery  might  have  been  detected.    Ibid. 

FORMER  ACQUIITAL : 

1.  When  the  defendant  relies  on  the  plea  of  former  acquittal,  the  jury  miui 

find  that  there  was  a  judgment  which  remains  in  force,  and  not  revened. 
State  V.    WiUiamSj  891. 

2.  To  support  this  plea,  it  must  appear  that  the  offences  are  precisely  the  sinie 

in  the  two  indictments,  both  in  law  and  in  /act,  and  that  the  former  in- 
dictment  and  the  acquittal  were  sufficient  in  law.  An  acquittal  in  aa 
indictment  charging  a  sale  to  A,  will  not  sustain  this  plea  to  an  iodid* 
ment  charging  the  selling  to  B.    Ibid. 
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3.  Where  twu  CourU  have  eoDCurreut  jurisdictiou  of  au  offence,  the  judg- 
ment of  that  one  which  first  acquires  jurisdiction  of  the  person  is  a  good 
defence  against  a  prosecution  in  the  other  Court  for  the  same  offence. 
SUUe  V.  Bofoer*,  910. 

FRAUD: 

1.  The  defendant  having  entered  as  the  tenant  of  the  plaintiff,  pending  an 

action  by  the  latter  to  recover  possession,  the  counsel  for  the  defendant 
recovered  judgment  by  default  against  the  client  for  the  possession  of 
the  same  land,  issued  a  writ  of  possession,  under  which  the  defendant 
was  put  off  the  premises,  but  her  property  suffered  to  remain,  and  she 
immediately  attorned  and  re-entered  as  the  tenant  of  her  said  counsel ; 
Heldy  that  these  facts  furnished  some  evideuctj  of  a  collusive  eviction  for 
the  purpose  of  defeating  the  plaintiff  *s  recovery.    Fhte  v.  Turner^  47. 

2.  Coverture  is  no  protection  to  the  wife  for  positive  acts  of  fraud.    Lqftin  v. 

Vi-<Hul4utdj  76  ;  Boyd  v.  Turpiu,  187. 

3.  Where  the  part  of  the  contract  attempted  to  be  proved  by  parol  ha£  been 

omitted  by  fraud,  or  by  mtUual  mistake  or  accident,  it  may  be  used  as  a 
defence  to  an  action  on  the  contract,  if  properly  pleaded.    Bay  v.  Black- 

WUy  10. 

4.  It  seemSf  that  under  the  provisions  of  The  Code,  |$887,  decrees  against  in- 

fants who  were  not  served  with  process,  are  binding,  except  where  vitiated 
by  fraud.     Hare  v.  HoUornaiiy  14. 

5.  A  conveyance  to  defraud  creditors  is  void  as  to  a  creditor  who  is  pursuing 

legal  process  to  subject  the  fraudulently  aliened  land  to  the  satisfaction 
of  his  debt,  but  it  is  not  void,  even  as  against  creditors,  when  collaterally 
attacked.    Boyd  v.  TV^rpin,  137. 

6.  A  son  conveyed  his  land  to  his  mother,  a  fenui  cover t^  for  the  purpose  of 

defrauding  his  ci  editors,  and  afterwards  contracted  In  her  name  and  as 
ber  agent  to  sell  the  land  to  a  bona  fide  purchaser.  After  a  portion  of 
the  purchase  money  had  been  paid,  tbe  mother  attempted  to  repudiate 
the  contract,  and  brought  an  action  to  recover  the  possession  of  the 
land ;  Hdd^  that  she  cannot  be  permitted  to  hold  the  land  for  which  she 
paid  nothing  and  at  the  same  time  disown  the  authority  of  the  agent  who 
aasumed  to  act  for  her.  She  must  either  surrender  the  laud  to  him,  or 
abide  by  his  disposition  of  it.  The  disability  of  coverture  carries  with  it 
no  license  to  practice  a  fraud.    Ibid. 

7.  In  such  case,  a  Court  of  Equity  loolcs  through  the  disguises  which  cover 

the  transaction,  and  charges  the  legal  estate  with  a  trust,  which,  while  it 
cannot  be  enforced  by  the  fraudulent  donee,  may  be  by  those  who,  in 
good  faith,  deal  with  him  as  possessed  of  authority  to  make  the  contract 
of  sale.    Ibid, 

8.  Where  the  jury  finds  an  a^tud  fraiululent  intent,  the  conveyance  is  void  as 

to  creditors,  although  the  fraudulent  donee  paid  for  tbe  land  with  his 
own  money.     Woodley  v.  HoMtell,  157. 

9.  Where  there  is  a  private  arrangement  between  a  judgment  debtor  and  a 

third  person,  that  the  latter  shall  purchase  the  land  of  the  former  at  the 

76 
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executioD  sale,  and  hold  it  for  the  benefit  of  the  judgment  debtor  and  to 
screen  it  from  his  creditors,  if  there  is  an  actual  fraudulent  iotent,  other 
creditors  may  treat  the  conveyance  by  the  sheriff  to  such  third  perssoo  u 
void,  and  sell  the  land  under  their  executions.    lirid. 

10.  The  declarations  and  acts  of  a  judgment  debtor  who  remains  io  po««essioii 

of  land  after  it  has  been  sold  under  execution  and  a  sberiiTa  deed  ext- 
cuted,  are  admissible  to  show  agreement  between  himself  and  the  par- 
chaser  at  execution  sale  to  defraud  his  creditors.    Ibid. 

11.  Where  the  jury  found  that  the  vendor  used  *^  strategy"  in  bringlDg  aboQt 

a  contract  for  the  sale  of  land,  but  they  further  found  that  the  defeodaut 
was  capable  of  transacting  business,  and  that  the  land  was  worth  nearir 
as  much  as  the  vendee  agreed  to  pay  for  it,  a  Court  of  Equity  will  sor 
refuse  to  enforce  the  contract.    Fortune  v.  Walkifu^  dOi. 

12.  Where  it  is  sought  to  attack  a  judgment  for  fraud,  if  the  action  is  not  deter- 

mined, it  must  be  done  by  a  petition  in  the  action,  but  if  the  action  has 
been  determined,  it  must  be  done  by  an  independent  action.  3tangtu  t. 
Kirbyj  575. 

18.  There  is  a  clear  distinction  between  transactions  between  persona  standisc 
in  fiduciary  relations  to  each  other,  and  those  between  persons  bearinr 
no  such  relation.  In  the  first  case,  the  law  presumes  fraud,  and  the  bar- 
den  Is  on  the  party  denying  it  to  rebut  it.  In  the  other  case,  be  vbo 
alleges  fraud  must  prove  it.    Atkimt  v.  WUhet'^,  581. 

14.  The  presumption  of  fraud  in  dealings  between  persons  standing  in  fidaciar> 

relations  arises,  not  because  the  Court  can  see  that  there  is,  but  becanae 
there  may  be  fraud.    Ibid. 

15.  The  fiduciary  relations  from  which  the  law  presumes  fraud  are,  executon 

and  administrators,  guardian  and  ward,  trustee  and  eesim  que  trutt^  pna- 
cipal  and  agent,  mortgagor  and  mortgagee,  brokers,  factors,  (Sec.,  attomej 
and  client,  and  husband  and  wife.    Ibid, 

16.  The  relations  subsisting  between  parties  who  have  agreed  to  marry  are  boi 

such  as  to  raise  a  presumption  of  fraud  in  dealings  between  them.    Ibid. 

FRAUDULENT  CONVEYANCE : 

1.  A  conveyance  to  defraud  creditors  is  void  as  to  a  creditor  who  is  parsuiac 

legal  process  to  subject  the  fraudulently  aliened  land  to  the  satfefactia: 
of  his  debt,  but  it  is  not  void,  even  as  against  creditors,  when  collateraCT 
attacked.    Boyd  v.  Ihtrpin,  137. 

2.  W^hile  a  Court  of  Equity  will  not  enforce  a  trust  in  favor  of  a  fraodnJeat 

donee,  it  will  enforce  such  trust  when  necessary  to  protect  a  htma  jUt 
purchaser  from  the  fraudulent  donee.    Ibid. 

3.  Where  the  jury  finds  an  actual  fraudulent  intetUy  the  conveyance  is  void  as 

to  creditors,  although  the  fraudulent  donee  paid  for  the  land  vith  hfe 
own  money.     Woodley  v.  Hataell^  157. 

4.  Where  there  is  a  private  arrangement  between  a  judgment  debtor  and  a 

third  person,  that  the  latter  shall  pujt:hase  the  land  of  the  former  at  the 
execution  sale,  and  hold  it  for  the  benefit  of  the  judgment  debtor  and  to 
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BcreeD  it  from  bis  creditors,  if  there  is  ao  actual  frauduleut  inteut,  other 
creditors  may  treat  the  couveyance  by  the  sheiiff  to  such  third  person  as 
void,  aud  sell  the  land  uuder  their  executions.    Ibid. 

a.  A  debtor,  who  conveys  his  land  in  fraud  of  creditors,  is  still  entitled  to  a 
homestead  in  the  fraudulently  conveyed  land.    Rankin  v.  6hau)y  465. 

6.  As  creditors  cannot  reach  the  homestead  for  the  satisfaction  of  their  debts, 

no  conveyance  of  it,  although  voluntary,  can  be  in  fraud  of  creditors.  Ibid, 

7.  In  an  action  by  creditors  to  have  a  deed,  alleged  to  be  voluntary  and  fraud- 

ulent, set  aside,  the  answer  set  up  the  defence  that  the  donor  was  entitled 
to  a  homestead  in  the  conveyed  land ;  Ji  was  hddy  to  be  error  to  strike 
out  the  answer,  and  order  the  sheriff  to  lay  off  the  homestead,  and  that  a 
sale  be  made  of  the  excels.    Ibid. 

GAMBLING  : 

1.  Where  the  defendant  kept  a  retail  shop,  in  which  he  suffered  games  of  cards 

to  be  played  for  money  and  articles  of  value ;  //efd,  that  a  fine  of  two 
thousand  dollars  and  imprisonment  for  thirty  days,  and  thereafter  until 
the  fine  and  costs  were  paid,  was  not  excessive  punishment.    St€Ue  v.  Mti- 

2.  Playing  and  betting  at  cards,  is  not  indictable,  unless  dune  in  a  house  or  on 

some  part  of  the  premises  were  spirituous  liquors  are  retailed,  or  in  some 
ordinary,  tavern,  or  house  of  entertaioment,  or  at  a  faro-table,  or  faro- 
bank,  or  at  some  other  gaming  table,  used  for  playing  games  of  chance. 
State  V.  Norvoood,  935. 

GAMING-HOUSE  : 

1.  A  gaming-hoitse  Is  a  house  or  room,  kept  by  the  owner  or  occupier  for  the 

purpose  of  inducing,  or  permitting  persons  to  resort  thither,  and  play 
therein  at  games  of  cards  or  other  games  for  mouey  or  property  of  value. 
State  V.  Black,  S09. 

2.  It  is  not  necesary  to  charge  or  to  prove  that  the  games  played  were  games 

of  chance.     Ibid. 

3.  Nor  is  it  any  defense  that  it  is  the  defendant's  dwelling-house  or  sleeping- 

chamber,  if  the  facts  are  proved  which  constitute  a  gamiiig-Itouse.    Ibid, 

4.  Where  the  defendant  kept  a  retail  shopy  in  which  he  suffered  games  of  cards 

to  be  played  for  money  and  irrticles  of  value ;  Held,  that  a  fine  of  two 
thousand  dollars  and  imprisonment  for  thirty  days,  and  thereafter  until 
the  fine  and  costs  were  paid,  was  not  excessive  puoishment.  Staie  v.  MU- 
Z(»-,  904. 

5.  Playing  and  bettiug  at  cards,  is  not  indictable,  unless  done  in  a  house  or  on 

some  part  of  the  premises  where  spirituous  liquors  are  retailed,  or  in  some 
ordinary,  tarem,  or  house  of  entertainment,  or  at  a  faro-table,  or  faro- 
bank,  or  at  some  other  gaming  table,  used  for  playing  games  of  chance. 
StaU  V.  Norwood,  935. 

GRAND  JURY : 

1.  The  non-payment  of  taxes  for  the  year  preceding  the  first  Monday  in  Sep- 
tember, constitutes  a  disqualification  to  act  as  a  juror.  Stale  v.  Haywood, 
847. 
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2.  Tbe  objeetioD  to  a  grand  juror,  who  acted  in  passincr  upon  the  iDdictmeni, 

based  on  such  incapacity,  taken  in  apt  time  and  in  propernaanDer,  isfatsl 
to  the  bill.     Ibid. 

3.  The  regular  way  of  making  the  objection,  when  the  facts  do  not  appear  ia 

the  record,  is  by  plea  in  abatement,  and  if  it  appears  on  tbe  face  of  tbe 
record,  by  a  motion  to  quash,  but  in  this  State  the  distioction  has  net 
been  held  to  be  important,  and  a  motion  to  quash  in  either  case  is  per- 
mitted.   Ibid. 

4.  This  objection  must  be  taken  in  apt  time,  or  it  will  be  waived,  and  apt  time 

is  before  the  prisoner  has  pleaded.  So,  where  on  his  arraignment,  It  was 
suggested  that  the  prisoner  was  then  insane,  and  an  issue  as  to  bis  saoitr 
at  the  time  was  submitted  to  a  jury,  who  found  the  defendant  insane  and 
incapable  of  making  his  defence,  which  verdict  was  set  aside,  aitd  the 
cause  continued,  and  at  tbe  next  Term,  motions  to  remove  tbe  cause  to 
another  county,  and  for  a  continuance,  were  made  and  refused,  and  then 
the  motion  to  quash  was  made ;  It  was  hdd,  to  be  in  apt  time.     Ibid. 

5.  In  ssuch  case,  it  is  not  necessary  for  the  prisoner  to  offer  evidence  of  the  dis- 

qualification, if  the  Judge  holds  that  the  motion  is  too  late,  and  lefose* 
it  on  that  ground  alone.    Ibid. 

GRAVE-STONES: 

1.  In  an  indictment  under  the  statute,  (The  Code,  $10S8),  for  defacing  or  de- 
stroying a  tombstone,  it  is  not  necessary  to  designate  the  name  of  the 
person  whose  tomb  has  been  defaced,  nor  is  it  necessary  to  charge  in  the 
indictment,  in  terms,  that  the  dead  body  was  that  of  a  hnman  being. 
State  V.  Wilwn,  1015. 

2.*Where  It  app>ear6  that  there  was  a  burying  ground  on  land  belonging  to  the 
defendant,  and  that  he  caused  his  employes  to  plough  it  up,  and  disfdace 
Ibe  grave-stones ;  It  wcu  fiddy  some  evidence  to  go  to  the  jury  that  th« 
defendant  was  guilty  under  the  Act.    Ibid. 

3.  Where  the  owner  of  land  consents,  either  expressly  or  by  implication,  to  the 
interment  of  dead  bodies  on  his  land,  he  has  no  right  to  afterrardi 
remove  the  bodies,  or  to  deface  or  pull  down  the  grrave-atones  and  moo- 
uments  erected  to  perpetuate  their  memory.    Ibid. 

GUARDIAN: 

1.  Where  a  guardian  conveyed  certain  property  to  the  sureties  upon  bis  bend, 

in  trust  to  ''  well  and  truly  to  pay  off  his  wards,^'  and  *'  save  harmJeas  bli 
sureties  on  his  guardian  bond,^^  and  the  wards  recovered  Judgmeac 
against  the  guardian  for  the  amounts  severally  due  them :  Hfid^  that  the 
wards  were  entitled  to  have  the  land  so  conveyed  subjected  to  the  satis- 
faction of  their  Judgments  irrespective  of  the  liability  or  solvency  of  the 
sureties.     Cooper  v.  Middleion^  86. 

2.  Where  a  guanllan  has  received  money  by  virtue  of  his  office,  and  for  bis 

ward,  he  cannot  exonerate  himself  from  liability  by  showing  that  the 
money  so  received  was  not  Ihe  property  of  his  ward,  but  was  doe  to  an- 
other person.     Cair  v.  A»keic,  194. 
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3.  Where  a  father  Insured  his  life  for  the  beoefit  of  his  two  children,  both 

minors,  and  one  died  shortly  after  the  death  of  the  father,  and  the  guar- 
dian of  the  other  received  the  entire  sum  due  under  the  poller ;  It  toas 
Mdy  that  his  bond  was  liable  for  this  entire  amount.    Ibid. 

4.  As  a  ireneral  rule,  when  a  trustee  has  not  only  neglected  to  invest  the  fund, 

but  has  applied  it  to  his  own  purposes,  as  by  using  it  In  his  business,  he 
will  be  charged  with  the  highest  rate  of  interest  allowed  by  law ;  but 
when  a  guardian  makes  regular  returns  for  a  number  of  years,  for  a  part 
of  which  time  he  charges  himself  with  the  highest  rate  of  interest, 
although  he  has  used  the  funds  in  his  own  business,  he  will  not  be  charged 
with  the  highest  rate,  but  only  with  such  rate  as  he  might  fairly  be  ex- 
pecfed  to  have  been  able  to  make.    Ilnd. 

5.  A  guardian  can  only  be  chaiired  with  compound  interest  to  the  death  of  his 

ward.     Ibid. 

6.  A  guardian  will  be  allowed  commissions,  although  he  uses  his  ward^s  money 

in  his  business,  if  he  makes  regular  returns,  so  as  to  show  at  all  times 
what  amount  is  due  his  ward.    Ibid. 

7.  Where  the  sum  received  was  $10,000,  and  there  was  no  trouble  or  litigation 

connected  with  the  estate,  a  commission  of  two  and  one-half  percent,  on 
receipts,  and  five  per  cent,  on  disbursements  was  allowed.    Ibid. 

8.  W^here  an  infant  sold  his  claim  against  his  guardian  for  a  present  considera- 

tion, and  promised  to  give  a  receipt  for  It  when  he  became  of  age,  it  is 
an  executed,  and  not  an  executory  contract.    I\aty  v.  Rawtgeau^  B55. 

9.  The  share  of  an  infant  in  an  estate  in  the  hands  of  his  guardian  is  capable 

to  being  assigned,  and  when  so  assigned,  the  assignee  and  not  the  infant 
is  the  proper  relatior  in  an  action  on  the  guardian  bond.    Ibid. 

10.  A  guardian  invested  the  funds  of  her  two  wards  in  land,  taking  the  deed  In 

her  own  name.  The  wards,  upon  a  settlement,  took  a  deed  for  equal  por- 
tions of  the  land  from  the  guardian,  and  gave  her  a  release.  More  was 
due  to  one  ward  than  to  the  other.  It  was  held,  that  the  ward  to  whom  the 
larger  sum  was  due,  was  not  estopped  by  the  release  from  having  the  deed 
corrected,  so  that  it  should  convey  to  her  the  proportion  of  the  landt 
which  the  amount  due  her  bore  to  the  amount  due  the  other  ward.  Scott 
V.  QuetJi,  462. 

11.  In  such  case,  as  the  guardian  is  not  interested,  a  mutual  mistake  on  her 

part  need  not  be  shown  in  order  to  have  the  deed  corrected.    Ibid. 

GUARDIAN  AD  LITEM  : 

1.  Where,  under  the  former  system,  a  petition  to  sell  land  for  assets  was  tiled 

in  a  Court  having  jurisdiction  of  the  proceeding,  and  a  guardian  ad  litem 
was  appointed,  but  no  service  was  made  on  the  infants  ;  It  uku  hddj  that 
even  if  the  Judgment  was  Irregular,  it  was  not  void,  and  could  not  be 
attacked  collaterally.    Hare  v.'  Holloman^  14. 

2.  A  Judgment  rendered  before  the  adoption  of  the  Code  of  Civil  Procedure 

against  infants  who  were  not  served  with  process,  but  who  were  repre- 
sented by  a  sruardian  ad  liem^  is  valid  and  binding  on  the  infant,  unless 
it  appears  that  no  real  defence  was  made  for  the  infant,  and  that  he  has 
suffered  thereby.    Ibid. 
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3.  Where  ttie  record  sbows  that  a  ^ardian  ad  litem  was  appointed,  bat  ft  does 

not  appear  aftirmatively  that  the  iDfant  was  ever  senred,  the  defect  miut 
be  taken  advaotaice  of  in  a  direct  proceedini^  to  attack  the  jadgmem, 
and  is  not  available  in  a  collateral  action.    Sumner  v.  Seaeonu,  371. 

4.  The  presence  of  a  next  friend  or  fcuardian  ad  litem  to  represeat  an  iDiani, 

and  his  recog^nition  by  the  Coart,  precludes  inquiry  as  to  his  aathoritj  to 
act  in  a  collateral  proceeding.    Ibid. 

5.  Where  the  record  showed  that  a  guardian  ad  litem  was  appointed  in  1866. 

but  no  answer  was  filed  for  the  infants,  and  no  effort  made  to  aasftrt  tfaefr 
rights,  but  the  infants  delayed  action  until  the  youngest  of  them  was  ^ 
years  old ;  ft  toas  hddy  that  the  cause  would  not  be  opened  to  allow  them 
to  assert  their  rights,  when  it  had  proceeded  to  an  end,  and  all  that  was 
necessary  was  a  llnal  decree.     WiUiame  \.  William*,  733. 

HANDWRITING : 

Where  a  witness  to  prove  that  a  certain  letter  was  in  the  handwriting  of  the 
defendant,  testified  that  he  had  often  seen  the  defendant  write,  and  knev 
his  handwriting,  he  is  competent  to  express  an  opinion  as  to  whether  the 
letter  in  controversy  was  written  by  the  defendant.    State  v.  (Toy,  SI 4. 

HIGHWAY : 

1.  A  street  in  a  town  may  become  a  public  highway  by  the  continued  use  of  it 

for  twehty  years.  Such  use  must  be  adveree  and  of  right,  and  not  by  the 
tacit  or  express  permission  of  the  owner.    Stewart  v.  FrinJt,  4S7. 

2.  In  order  to  show  such  adverse  user,  it  is  necessary  to  show  that  the  public 

authorities  have  done  some  act,  such  as  keeping  it  in  repair,  to  pat  the 
owner  on  notice.    Ibid. 

3.  The  mere  use  of  a  way  over  land  for  a  long  number  of  years,  doea  not  con- 

stitute it  a  highway,  nor  does  a  mere  permissive  use  of  it  imply  a  dedica- 
tion. The  use  must  be  adverse  to  the  owner,  and  as  of  right,  manifested 
by  some  appropriate  action  of  the  proper  public  authorities.    Ibid. 

4.  Where  highways  cross  railways,  the  law  requires  a  reasonable  degree  of 

care  and  diligence  fn  both  the  public  and  the  corporation  in  the  use  of 
the  crossing,  and  negligence  in  the  corporation  will  not  excuse  a  traveller 
approaching  the  crossing,  from  using  that  degree  of  care  and  circumspec- 
tion, necessary  to  secure  his  safety.    Rigler  v.  The  Railroad  Company^  flOl 

5.  Where  a  traveller  is  approaching  a  railway  crossing,  with  an  nnobstrocted 

view  of  the  track  in  both  directions,  it  is  his  duty  to  look  both  ways,  and 
if  he  attempts  to  cross  in  front  of  an  advancing  train,  and  receives injorr, 
he  cannot  recover,  and  the  failure  of  the  engtneman  to  give  the  preeaa- 
tionary  signal,  when  it  does  not  contribute  to  the  accident,  does  not  im- 
pose a  liability  on  the  corporation.    Ibid. 

6.  Railroad  corporations  are  not  required  to  stop  their  trains,  when  a  vehlele 

is  seen  by  the  engineer  approaching  a  crossing  in  order  to  allow  it  to  pass 
the  track  in  front  of  the  train.    Ibid. 

7.  The  franchise  of  keeping  a  public  ferry  is  so  incident  to  riparian  ownership, 

that  it  can  be  granted  to  none  but  those  who  own  the  land  at  one  of  the 
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termlDi,  uoless  such  proprietor  refuse  to  exercise  it,  when  it  may  be 
gTAQted  to  another,  upon  his  making^  compensation  to  the  owner,  and 
this  is  so,  even  when  the  termini  are  public  roads.  Broadnax  v.  Baker, 
675. 

8.  Navli^ble  waters,  constituted  as  highways,  are  not  ascertained  here  as  in 

England,  by  the  extent  of  the  ebb  and  flow  of  the  tide,  but  for  their  ca- 
pacity for  floating  boats  used  as  instruments  of  commerce.     Ibid. 

9.  Such  waters  do  not  lose  their  character  as  navigable,  because  interrupted  by 

falls,  if  they  can  be  used  for  the  purposes  of  commerce  both  above  and 
below.    IMd. 

10.  The  public  have  the  right  to  the  use  of  navigable  streams,  which  are  used 

as  highways,  in  passing  up  and  down  it,  from  one  point  to  another.  Ibid. 

11.  A  public  square,  for  the  general  public's  use,  and  as  a  means  of  access  to 

the  court-house  and  other  public  buildings,  is  substantially  a  public 
highway,  and  is  usually  so  described  in  an  indictment  charging  its  ob- 
struction.   State  V.  Long,  896. 

12.  If  not  sufficiently  described,  in  this  Indictment,  as  a  highway,  the  objection 

is  removed  by  the  averment,  that  thereafter  the  citizens  of  the  State 
^*  could  not,  nor  can  now,  go,  return,  pass  and  repass  as  they  aught  and 
were  aecuetomed  to  do,  *  *  *  to  the  great  damage  and  common  nui- 
sance.*'   Ibid. 

HIRING  OUT  CONVICTS : 

1.  The  provisions  of  The  Code,  P448,  forbidding  the  hiring  out  of  convicts, 
unless  the  Court  before  which  such  prisoner  was  convicted  shall  so 
authorize  in  its  judgment,  only  applies  to  farming  out  convict  labor  to 
individuals  and  corporations,  and  does  not  extend  to  cases  of  convicts 
employed  on  public  works,  and  under  the  supervision  and  control  of  pub- 
lic agents.    StaU  v.  Uneed,  806. 

2.  So,  where  a  prisoner  conflned  in  the  public  Jail  was  used  by  the  county 

authorities  to  work  on  the  public  roads,  the  person  in  charge  of  him  was 
guilty  of  an  escape  for  negligently  allowing  such  person  to  make  his 
escape.    Ibid. 

3.  Where  a  defendant  was  indicted  for  an  assault  with  an  intent  to  commit 

rape,  and  agreed  to  a  verdict  for  simple  assault ;  It  vhu  held,  that  the 
Superior  Court  had  jurisdiction  to  pass  sentence,  but  that  it  could  not 
imprison  for  twelve  months,  and  order  the  county  commissioners  to  hire 
the  prisoner  out.    Staie  v.  Johnson,  868. 

HOMESTEAD : 

See  also  Pbbsomal  Property  Exbmptions. 

I.  Whero  one  creditor  is  secured  by  a  lien  upon  two  funds,  and  another  by  a 
lien  upon  only  one  of  them,  the  former  will  be  compelled  to  exhaust  the 
subject  of  his  exclusive  lien  before  he  can  resort  to  the  other.  Bope  v. 
HarrU,A». 
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2.  The  equity  to  have  the  securities  embraced  in  a  trust  for  the  beuefit  of  cred- 
itors of  different  classes,  marshalled  aud  appropriated  lu  exoDeratioif  of 
the  liens  of  the  less  preferred  class  is  an  equity  against  the  detfior^  aod  not 
ai^ainst  the  doubly  secured  creditor.    Ibid, 

8.  Tbe  right  of  the  debtor  to  a  homestead  is  superior  to  that  of  all  crediton 
except  so  far  as  it  may  be  impaired  by  tbe  voluntary  act  of  tbe  claimant 
Ibid, 

4.  The  proceeding  to  have  the  allotment  of  the  homestead  made  by  tbeftpptrut- 

ers  reviewed  by  the  Board  of  Township  Trustees,  under  B«t.  Rev.,  ch. 
55,  §§20,  21,  must  have  been  made  before  the  sale  of  the  excess  under  the 
execution.    Hartman  v.  HpierSj  150. 

5.  After  the  repeal  of  this  act,  the  homesteader  might  have  had  the  action  cl 

the  appraisers  reviewed  by  a  reeordari  or  by  a  motion  in  the  cause.    Ibid. 

6.  A  homestead  was  laid  off  to  a  judgment  debtor,  with  which  he  was  dieeat- 

isfled,  after  the  repeal  of  the  act  allowing  an  appeal  to  the  Towuah^ 
Board  of  Trustees.  After  the  enactment  of  §519  of  The  Code,  the  hoofr- 
steader  attempted  to  have  the  action  of  the  appraisers  reviewed  under  lbs 
provisions  of  that  section ;  It  wm  hdd,  that  he  had  lost  his  remedy  by  ihe 
failure  to  move  in  the  manner  allowed  by  law  before  the  sale  of  the  ex- 
cess.   I  bid. 

7.  Where  a  vendee  who  was  married  before  the  dower  and  homestead  Acts, 

makes  a  contract  to  buy  land,  bearing  date  before  the  passage  of  those 
Acts,  but  the  deed  is  not  made  until  after  their  passage,  his  wife  Is  not 
entitled  to  dower  or  homestead  in  such  land,  unless  he  be  seized  of  tbem 
at  bis  death,  and  a  deed  for  them  without  her  Joinder  conveys  a  good 
title.    Fortune  v.  WatkifiSy  804. 

8.  Since  the  passage  of  the  act  of  1885,  ch.  850,  a  judgment  is  a  lien  on  tbe 
homestead  interest.  Quare,  whether  this  act  affects  causes  of  aetkn 
accruing  prior  to  its  passage.    Bankin  v.  Hfuno^  405. 

9.  A  debtor,  who  conveys  his  land  in  fraud  of  creditors,  is  still  entitled  to  a 
homestead  in  the  fraudulently  conveyed  land.    Ibid. 

10.  As  creditors  cannot  reach  the  homestead  for  the  satisfaction  of  their  debts, 

no  conveyance  of  it,  although  voluntary,  can  be  in  fraud  of  creditors. 
Ibid. 

11.  In  an  action  by  creditors  to  have  a  deed,  alleged  to  be  voluntary  and  fraad- 

ulent,  set  aside,  the  answer  set  up  the  defence  that  tbe  donor  was  enti- 
tled to  a  homestead  in  the  conveyed  land ;  It  wu  hdd^  to  be  error  to  stnke 
out  the  answer,  and  order  the  sheriff  to  lay  off  the  homestead,  and  tbat  a 
sale  be  made  of  the  excess.    Ibid. 

HOMICIDE : 
See  MURDBR. 

HUSBAND  AND  WIFE : 
See  Coverture. 
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INDEMNITY : 

1.  A  contract  to  iudemDify  a  public  officer  for  doiug  au  act  which  he  ought  to 

do,  is  valid ;  ooe  to  iademuify  him  for  doiug  an  act  which  he  ought  not 
to  do,  or  for  omlttiug  to  do  an  act  which  he  ought  to  do,  is  void.  Oriffin 
V.  UatAy,  488. 

2.  Where  there  is  real  doubt  as  to  the  ownership  of  personal  property  and  the 

sheriif 's  right  to  sell,  he  may  refuse  to  do  so  unless  the  plaintiff  in  the 
execution  indemnify  him.    Ibid. 

3.  Where,  in  such  ca»e,  there  are  several  Judgment  creditors,  some  of  whom 

refuse  to  give  the  indemnity,  the  sheriff  may  apportion  the  proceeds  of 
the  sale  among  such  as  indemnify  him,  to  the  exclusion  of  the  others. 
Ibid. 

4.  Where  a  sheriff  had  levied  on  per^mal  property,  alleged  to  belong  to  the 

judgment  debtor,  and  upon  its  being  claimed  by  a  third  person,  released 
the  levy  and  took  a  bond  to  indemnify  him,  in  case  he  should  be  amerced, 
such  bond  of  indemnity  is  void.    Ibid. 

5.  When  a  deed  of  trust  is  executed  to  a  surety  to  indemnify  him,  the  interest 

of  the  principal  debtor  in  the  land  conveyed,  is  not  liable  to  be  sold  under 
an  execution  Issued  on  a  judgment  obtained  on  the  same  debt,  by  the 
creditor.     Hardin  v.  May^  456. 

6.  A  surety  has  the  right  to  call  on  the  principal  debtor  to  indemnify  him  from 

anticipated  loss,  before  he  has  actually  paid  the  debt.     Ibid. 

7.  So,  where-  a  debtor  conveyed  land  to  his  surety  to  indemnify  him,  and  after- 

wards the  creditor  sold  the  same  land  under  an  execution  issued  on  a 
judgment  obtained  on  the  same  debt,  at  which  sale  the  surety  purchased, 
and  brought  ejectment ;  It  loat  heldj  that  the  interest  of  the  debtor  was 
not  liable  for  sale  under  execution,  but  before  be  could  be  entitled  to  a 
decree  for  a  re*conveyance,  he  must  pay  the  amount  for  which  the  surety 
was  liable,  although  the  surety  never  paid  it.    Ibid. 

INDICTMENT : 

1.  When  the  defendant  tiles  no  plea,  no  issue  is  joined,  and  the  verdict  of  the 

jury  is  a  nullity,  and  no  judgment  can  be  pronounced  on  it  State  v. 
Cunnifighani,  824. 

2.  The  Superior  Court  has  original  jurisdiction  of  assaults  and  batteries  :  1st, 

when  a  deadly  weapou  is  used  ;  2nd,  when  serious  damage  is  done ;  3rd, 
when  the  offense  was  committed  six  mouths  before  the  indictment  was 
found,  and  no  justice  of  the  peace  has  taken  cognizance  of  the  offense. 
Ibid. 

8.  When  the  indictment  is  fouud  in  the  Superior  Court  within  less  than  six 

months  after  the  offence  Is  committed,  and  verdict  is  rendered  for  a  sim- 
ple assault,  the  Court  will  proceed  to  judgment ;  but  to  give  jurisdiction 
in  Hueh  ca^egf  the  indictment  must  charge  the  offence  to  have  been  com- 
mitted with  a  deadly  wf^apou,  and  must  also  set  forth  the  character  of  the 
weapon,  or  must  charge  that  serious  damage  was  done,  and  set  forth  the 
nature  and  extent  of  the  injury  sustained.    Ibid. 

77 
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4.  If  these  averments  are  Dot  made,  aad  defendant  pleads  not  cniHty,  and  the 
jury  find  that  the  ofTenee  was  committed  less  than  six  months  before  tlie 
indictment  was  found,  the  Indictment  should  be  quashed :  but  if  thia  fan 
is  not  so  found,  the  Court  would  have  jurisdiction  of  the  simple  asfaoh 
and  could  pronounce  jud,&^meut,    J  bid. 

5.^ An  Act  prohibiting  the  sale  of  liquor  within  a  certain  distance  of  a  locmlftj 
named  in  the  Act,  is  a  public  local  statute,  and  need  not  be  specially 
averred  in  an  indictment  under  the  Act.    Stale  v.  Wallace,  8^. 

a.  On  the  trial  of  an  indictment  for  selling  liquor  under  this  Act  (Laws  of 
]b85,  cb.  175,  i8iy)  evidence  is  immaterial  which  goes  to  show  thai  the 
defendant  was  the  employe  and  general  agent  of  the  owner  of  the  [»HHn- 
ises,  and  that  the  defendant  distilled  the  liquor  sold  by  him  as  such  em- 
pl03e  and  agent,  at  a  distillery  on  the  premises,  and  from  fruit  grown 
thereon.    Ibid. 

7.  One  part  of  a  statute  may  be  private,  while  another  part  may  be  public  and 

general,  or  local,  and  vice  versa.     Ibid. 

8.  To  constitute  the  offence  of  forgery  at  common  law,  the  instrument  forged 

must  be  executed  with  the  fraudulent  intent  to  injure  or  defraud  anetber; 
and  must  be  such  as  tends  to  injure  or  defraud  another.  6taie  ▼.  IIVomt, 
836. 

9.  If  this  appears  on  the  face  of  the  instrument,  it  is  sufficient  to  &et  it  out  is 

the  indictment,  with  an  allegation  of  the  false  and  fraudulent  intent.  But 
if  this  does  not  appear  on  the  face  of  the  instrument,  the  extraneons 
facts  which  show  the  tendency  to  injure  and  defraud  must  he  averred. 
Ibid. 

10.  An  indictment  which  charges  that  /.  W.  did  willingly  and  falsely  make, 

forge  and  counterfeit,  and  assent  to  the  falsely  making,  forging  and  eouo- 
terfeiting  a  certain  paper-writing,  commonly  called  a  railruad  pa&«,  >  net- 
ting it  out),  with  intent  to  defraud,  does  not  chaise  the  offense  of  ffir^err 
either  under  the  statute  of  this  State  or  at  common  law.    J  bid. 

11.  Where  the  testimony  of  two  witnesses  for  the  State,  tends  to  show  a  state 

of  facts,  in  accordance  with  the  charge  in  the  bill  of  indictment,  it  ii:  cu 
variance  because  a  witness  for  the  defendant  testifies  to  facts,  which.  If 
believed,  would  make  a  variance.    StcUe  v.  JfikUj  S43. 

12.  Where  a  bill  of  indictment  for  false  pretences,  charges  that  the  defendas: 

unlawfully,  knowingly,  and  designedly,  with  intent  to  defraud  and  cheat 
certain  persons,  (naming  them),  falsely  represented  that  he  had  ao  order 
for  the  delivery  of  goods,  and  that  by  means  of  such  false  representa- 
tions, the  defendant  obtained  goods ;  It  vxu  hddy  that  the  bill  sufficie t.th 
charged  the  offense,  and  was  good.     Ibid. 

13.  In  such  case,  it  is  immaterial  whether  the  order  which  the  defendaDt  pre 

tended  to  have,  is  verbal  or  written.     Ibid. 

14.  A  plea  in  abatement  and  a  motion  to  quash  are  treated  as  ideDtkal  in  th:> 

State.    State  v.  UaytDood^  847. 

15^  A  motion  to  quash  for  a  disqualification  in  a  grand  juror  must  be 
before  the  prisoner  has  pleaded.     Ibid. 
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16.  Ad  indictment  for  burning  a  mill,  under  The  Code,  $985,  as  amended  by  the 

Laws  of  1885,  eh.  66,  need  not  allege  that  the  prisoner  bet  fire  to  the  mill 
with  the  intent  to  injure  some  pailicular  person.    StctU  v.  Boffers^  860. 

17.  Where  an  indictment  charges  an  offence  of  which  the  Superior  Court  has 

jurisdiction,  but  the  conviction  is  for  a  less  offence,  the  Superior  Court, 
having  once  obtained  jurisdiction,  can  proceed  to  judgment  for  such  less 
offence.     State  v.  Johtimny  868. 

18.  Where  the  bill  charged  that  the  killing  was  done  with  a  rock,  and  the  Judge 

charged  the  jury  that  if  the  killing  was  done  with  a  rock,  or  olher  mUsUe, 
&c.;  It  W€u  hdd^  not  to  be  error,  as  it  is  immaterial  whether  the  killing 
was  done  with  the  weapon  charged  in  the  bill,  or  with  some  other  instni- 
ment  of  the  same  nature  and  character.    State  v.  Speaks,  865. 

19.  It  is  not  necessary,  in  Indictments  for  violations  of  city  ordinances,  to  set 

out  the  ordinance  in  the  warrant.  It  is  sufficient  to  refer  to  it  by  such 
indicia,  as  point  it  out  with  sufficient  certainty.     State  v.  Cainan,  880. 

20.  A  city  ordinance   punishing  by  a  fine,  loud  and   boisterous  cursing  and 

swearing  in  any  street,  house,  or  elsewhere  in  the  city,  creates  a  crim- 
inal offence,  and  one  which  it  i^  in  the  power  of  the  municipal  corpora- 
tion to  create.    Ibid. 

21.  In  an  indictment  under  this  ordinance,  it  is  not  necessary  to  set  out  the 

words  used  by  the  defendant.    Ibid. 

22.  The  doctrine  of  estappel  does  not  apply  to  the  State  ;  therefore,  when  in  one 

indictment  for  selling  liquor  within  five  miles  of  a  church,  it  was  found 
that  the  place  where  the  liquor  was  sold,  was  more  than  five  miles  from 
the  church,  this  does  not  estop  the  State  from  proving  in  another  indict- 
ment,  that  the  same  place  was  less  than  five  miles  from  the  church, 
^o^v.  Waiiams,  891. 

23.  A  public  square,  for  the  general  public's  use,  and  as  a  means  of  access  to 

the  court- bouse  and  other  public  buildings,  is  substantially  a  public  high- 
way, and  is  usually  so  described  in  an  indictment  charging  its  obstruc- 
tion.   State  V.  Long,  896. 

24.  If  not  suflRciently  described,  in  this  indictment,  as  a  highway,  the  objection 

is  removed  by  the  averment,  that  thereafter  the  citizens  of  the  State 
"could  not,  nor  can  now  go,  return,  pass  and  repass  as  they  ought  and 
were  aecuatomed  to  do,  *  *  *  to  the  great  damage  and  common  nui- 
sance."   Ibid. 

25.  Where  the  instrument  alleged  to  be  forged,  upon  its  face  has  a  tendency  to 

deceive  or  prejudice  the  rights  of  persons,  it  is  only  necessary  to  set  it 
forth  in  the  indictment  and  aver  its  false  and  fraudulent  character.  State 
V.  Coviitgtmi,  913. 

26.  If  the  tendency  and  capacity  to  deceive  depend  upon  extrinsic  facts,  they 

must  be  set  forth  in  the  bill  in  connection  with  the  instrument  alleged  to 
be  forged,  and  the  averments  of  its  fraudulent  character.     Ibid. 

27.  An  exception  contained  in  the  enacting  clause  of  a  statute  creating  an 

offence,  constitutes  a  part  of  the  description  of  the  offence,  and  in  every 
indictment  thereunder,  it  is  necessary  that  it  should  be  negatived.  State 
V.  Bloodworth,  918. 
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2b.  Ad  indictment  and  a  special  verdict  tbereon  for  a  violation  of  $23199  of  The 
Code  ^requiring  planters  to  keep  fences  around  their  fields  dmini;  cixip 
time  J,  should  contain  an  averment  and  finding  that  there  waa  no  "*  Davf- 
t^able  stream  or  deep  water  course,  that  shall  be  BuflScient  instead  of 
sucb  fence/'  and  that  **tbe  lands  are  not  situate  within  the  limits  of  a 
county,  township  or  district  where  the  stock  law  may  be  in  force/*    Ikid. 

'29.  An  averment  In  an  indictment  for  removing  a  crop,  "  without  having  given 
any  notice  of  such  intended  removal,"  is  equivalent  to  the  averment  tliat 
the  removal  was  made  without  giving  '*five  day's  notice."  Simte  v. 
Fbitell,  920. 

30.  If  an  indictment  charges  that  A  committed  the  theft,  and  B  was  present 

aiding  and  abetting,  and  the  proof  should  be  that  B  committed  the  theft 
and  A  was  present  aiding  and  abetting,  it  would  be  no  variance,  and  a 
conviction  would  be  sustained.     Ibid. 

31.  A  bill  of  Indictment  which  does  not  charge  that  the  game  played  wasoae 

of  chance,  and  that  it  was  played  at  a  place  or  table  where  games  of 
chance  are  played,  will  be  quashed,    iylate  v.  Noneood,  935. 

82.  The  power  to  quash  an  indictment  before  defeudant  pleads,  is  not  usually 
exercised  unless  the  defect  is  gross  and  apparent,  nor  when  the  olfenaefs 
of  a  heiuous  nature.     State  v.  Hai'p€}\  936. 

33.  Certainty  to  a  certain  intent  in  general,  is  all  that  is  required  in  indictmeoU ; 

but  every  thing  should  be  charged,  or  made  to  appear  by  nece^aary  ia- 
plication,  which  is  necessary  to  constitute  the  offense  charged.     Ibid. 

34.  Where  the  offense  charged  was  the  sending  a  letter  under  $969  of  The  Code, 

and  the  letter  was  set  out  in  the  indictment,  from  which  it  is  deducible 
by  necessary  implication,  that  the  defendant  threatened  to  indict  tbe 
prosecutor  for  an  offense  punishable  by  imprisonment  in  the  penitentiaf;, 
with  a  view  and  intent  to  extort  money;  Heldy  that  a  criminal  ofSenaeii 
suDicieutly  charged,  and  the  indictment  should  not  be  quashed.    Ibid. 

35.  In  indictments  for  statutory  misdemeanors,  It  is  generally  sufficient,  if  the 

indictment  follows  the  words  of  the  statute.    State  v.  Wilson.,  1015. 

36.  In  an  indictment  under  the  statute,  (The  Code,  $1068),  for  defacing  or  de- 

stroying a  tombstone,  it  is  not  necessary  t-o  designate  the  name  of  the 
person  whose  tomb  has  been  defaced,  nor  is  it  necessary'  to  charge  in  the 
indictment,  in  terms,  that  the  dead  body  was  that  of  a  hamao  being. 
Ibid. 

INFANT : 

1.  Where  under  the  former  system,  a  petition  to  sell  land  for  assets  was  filed 

in  a  Court  having  jurisdiction  of  the  proceeding,  and  a  guardian  ad  liUm 
was  appointed,  but  no  service  was  made  upon  the  infant ;  It  im»  heUj 
that  even  if  the  judgment  was  irregular,  it  was  not  void,  and  eoald  noA 
be  attacked  collaterally.     Hare  v.  HoUomam,  14. 

2.  \  judgment  against  an  infant  who  has  not  been  served  with  process  is  not 

void,  and  will  not  be  set  aside  to  the  prejudice  of  a  bona  fide  puirfaMgr 
without  notice.     Ibid. 
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3.  It  seemt  that  ander  the  provisionB  of  The  Code,  §1887,  decrees  agaiuBtinfaDU 

who  were  not  M>rved  with  process  arc  bindfnf;,  except  where  fraud  enters 
into  and  yltiates  them.     /Md. 

4.  Where  an  infant  sold  bis  claim  against  his 'guardian  for  a  present  consider- 

ation, and  pronoised  to  give  a  receipt  for  it  when  he  became  of  age,  it  is 
an  executed,  and  not  an  executor}'  contract.    I^y  v.  Routgeau^  855. 

5.  Where  an  infant  enters  into  an  executor}'  contract,  express  confirmation  or 

a  new  promise  after  coming  of  age,  must  be  shown  in  order  to  bind  him  ; 
but  where  the  contract  is  executed*  ratification  may  be  inferred  from  cir- 
cumstances, and  any  acknowledgment  of  liability,  or  holding  the  prop- 
erty and  treating  it  as  his  own,  will  amount  to  such  ratification.    iMd. 

6.  The  share  of  an  infant  In  an  estate  in  the  hands  of  his  guardian  is  capable 

to  being  assigned,  and  when  so  assigned,  the  assignee  and  not  the  infant 
is  the  proper  relator  in  an  action  on  the  guardian  bond.     Ibid. 

7.  Where  the  record  shows  that  a  guardian  ad  litem  was  appointed,  but  it  does 

not  appear  affirmatively  that  the  infant  was  ever  served,  the  defect  must 
be  taken  advantage  of  by  a  direct  proceeding  to  attack  the  judgment, 
and  is  not  available  in  a  collateral  action.     Sumner  v.  SeMoni*^  871 . 

8.  The  presence  of  a  next  friend  or  guardian  ad  litem  to  represent  an  infant, 

and  his  recognition  by  the  Court,  precludes  all  inquiry  as  to  his  authority 
to  act,  in  a  collateral  proceeding.    Ibid. 

9.  Where  it  appears  in  the  record  t)iat  all  the  defendants  were  served,  and  it 

does  not  appear  that  any  of  them  were  infants,  the  judgment  is,  on  its 
face,  regular,  and  if  any  of  the  defendants  wish  to  set  up  infancy,  it  must 
be  done  by  a  motion  in  the  cause,  to  set  the  judgment  aside  for  irregu- 
larity.   Burgen  v.  Kirby,  575. 

10.  Where  land  is  Rold  under  a  decree  of  Court,  all  parties  to  the  decree  are 

bound  by  it,  and  cannot  attack  Itcollat-erally,  unless  it  is  void  on  its  face. 
Ibid. 

11.  Where  the  record  showed  thai  a  guardian  ad  litem  was  appointed  in  1866, 

but  no  answer  was  filed  for  the  infants,  and  no  efTort  made  to  assert  their 
rlirhts,  but  the  infants  delayed  action  until  the  youngest  of  them  was  24 
years  old  ;  ft  tea*  heldj  that  the  cause  would  not  be  opened  to  allow  them 
to  assert  their  rights,  when  it  bad  proceeded  to  an  end,  and  all  that  was 
necessary  was  a  final  decree.     Williamt  v.  WilliamAj  732. 

12.  Where  the  plaintiff  was  in  possession,  and  a  suit  for  partition  was  progress- 

ing, and  certain  infant  defendants,  for  a  number  of  years  after  reaching 
majority,  raised  no  objection  to  the  possession,  and  made  no  defence  to 
the  proceeding;  It  teas  hdd,  that  they  would  not  be  allowed  to  come  in 
when  nothing  was  wanting  but  a  final  decree,  and  open  the  case  so  as  to 
set  up  defences  attacking  the  plaintiff's  right  of  possession.    Ibid. 

INJUNCTION : 

1.  Where,  in  proceeding  supplementary  to  execution,  it  is  alleged  that  a  third 
person  has  property  of  the  judgment  debtor's,  it  Is  error  to  restrain  such 
third  person  from  disposing  of  such  property  until  the  receiver  can  bring 
an  action  for  its  recover}',  unlef>s  such  person  ba»  been  made  a  party  to 
the  proceeding.     Coateti  v.  R*i7Ay*,  174. 
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2.  Wbere,  in  au  actioo  to  obtaiu  a  perpetual  injunction,  the  plaintiff  appears 

to  be  actinff  in  good  faith,  and  setM  out  a  pt'ima  facie  case,  and  the  defend- 
ant confesses  and  avoids  the  allegations  of  the  complaint,  and  answers 
only  on  information  and  belief,  the  injunction  should  be  continued  to  the 
hearing.     Turner  v.  (hUkreU^  239. 

3.  Wbere  the  principal  debtor  borrowed  a  sum  of  money,  which  he  deposited 

In  a  bank  which  soon  afterwards  became  insolvent,  and  the  surety  had  to 
pay  the  debt,  the  surety  has  no  equity  to  enjoin  the  principal  debtor  from 
collecting  the  dividends  from  the  insolvent  bank,  until  he  can  recover  a 
judgment.     Carleton  v.  Simtrnton^  401. 

4.  While  the  Court  is  slow  to  pass  upon  disputed  issues  upon  ear  parte  aifida- 

vit«,  yet  where.  In  a  motion  to  continue  a  restraining  order  to  the  hear- 
ing, it  appears  that  the  injury  sought  to  be  enjoined  Is  continuous,  and 
the  damage  very  difficult  of  ascertainment,  or  when  the  damage  is  irre- 
parable, the  Court  will  act  upon  the  proofs,  and  continue  the  restraining 
order,  if  an  apparent  case  is  made  out,  unless  continuing  the  order  to  the 
hearing  would  work  greater  Injury  to  the  defendant  than  is  reasonably 
necessary  for  the  protection  of  the  plaintiff.  Blaekwell  Tob(icco  (Jo.  v. 
McElujety  425. 

5.  In  common  injunctions,  where  proceedings  at  law  are  arrested  by  the  in- 

junction, the  rule  is  to  dissolve  it,  when  the  allegations  in  the  complaint 
are  fully  and  fairly  denied  by  the  answer,  but  special  injunctions,  which 
are  in  aid  of  a  suit  pending,  and  whose  object  is  to  secure  to  the  plain- 
tiff the  benefit  of  the  action,  will  not  be  dissolved,  when  it  appears  to 
the  Court,  by  affidavits  or  otherwise,  that  there  is  probable  ground  for 
the  primary  equity,  and  a  reasonable  apprehension  of  irreparable  loss. 
Ibid. 

6.  The  answer  under  the  present  practice,  in  au  application  to  vacate  an  injunc- 

tion, is  itself  but  an  affidavit  when  verified,  and  the  plaintiff  may  intro- 
duce other  affidavits  to  support  the  allegations  in  his  complaint.    Ibid. 

7.  Under  the  present  practice,  the  answer  is  not,  as  it  was  formerly  when 

responsive  to  the  bill,  and  fair  and  frank  in  its  statements,  conclusive  on 
the  subject  of  the  dissolution  of  an  injunction,  but  only  has  the  effect  of 
an  affidavit.    Ibid. 

8.  An  injunction  to  restrain  the  defendant  from  committing  trespasses  on  land 

alleged  to  belong  to  the  plaintiff,  will  not  be  granted,  when  it  is  apparent 
from  the  complaint  and  affidavits  that  the  trespasses  are  very  trifling,  and 
if  continued,  will  not  work  irreparable  injury  to  the  plaintiff.  Frink  v. 
Steieart,  484. 

9.  Under  the  Code  practice,  an  Injunction  is  still  an  extraordinary  and  provis- 

ional remedy,  and  it  will  not  be  granted  before  the  plaintiff  haa  exhausted 
the  ordinary  remedies,  unless  the  Court  can  plainly  see  that  the  plaintiff 
is  about  to  suffer  an  irreparable  injury.     Ibid. 

10.  In  such  case,  it  is  not  sufficient  for  tbe  plaintiff  to  allege  in  general  terms 
that  tbe  injury  will  be  irreparable,  but  he  must  set  out  such  facta  aft  will 
enable  the  Court  to  see  what  the  injury  is,  and  the  probability  that  it  will 
happen.     Ibid. 
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11.  A  Court  of  Equity  will  oever  enforce  a  penalty,  althouji^h  it  be  impofied  b}* 

a  statute,  and  a  party  wbo  seeks  relief  in  a  Court  of  Equity  in  a  case  for 
whicb  tbe  statute  bas  provided  a  penalty,  munt  seek  only  bis  actual  dam- 
age.   Broadnax  v.  Baker,  675. 

12.  Wbere  tbe  plaintiff  granted  a  ferry  fraucbise  from  two  points,  opposite 

each  otber,  on  a  large  stream  ;  It  teas  held,  tbat  be  could  not  enjoin  and 
recover  damages  from  a  party  wbo  used  tbe  stream  as  a  highway  in  con- 
veying freight  from  points  up  tbe  river,  although  one  of  these  points  waa 
within  the  statutory  distance  of  Ave  miles.    Ibid. 

18.  The  collection  of  a  tax  will  be  restrained,  when  the  purpose  for  which  it  is 
to  be  expended  is  unconstitutional.    Riggsbw  v.  JJurham,  800. 

14.  While  some  provisions  in  a  statute  may  be  unconstitutional  and  void,  others 
may  remain  and  be  enforced,  but  the  rule  does  not  apply,  when  the  con- 
stitutional and  unconstitutional  parts  of  tbe  statute  are  conducive  to  the 
same  object,  and  the  dislocation  of  the  unconstitutional  part  would  so 
affect  Its  operation,  that  the  act  would  fail  in  an  essential  part.    Ibid. 

INJURY  TO  PERSONAL  PROPERTY  : 

1.  To  constitute  the  offence  of  wantonly  and  wilfully  injuring  the  personal 

property  of  another,  the  act  done  must  be  wanton  and  wilful,  t^ate  v. 
BtHgmaUj  888. 

2.  When  an  unlawful  act  is  the  result  of  a  preconceived  purpose,  and  not  the 

mere  impulse  of  anger,  it  is  wilful.    Ibid. 

3.  The  fact  tbat  the  stock  law  prevails  in  a  territory,  is  no  excuse  for  inflict- 

ing wilful  and  wanton  injury  on  stock  running  at  large.    Ibid. 

4.  Where  the  defence,  in  an  indictment  for  injury  to  stock,  was  tbat  the  stock 

law  prevailed  where  the  offence  was  committed,  and  the  prosecutor  did 
not  keep  his  stock  up,  which  trespassed  on  the  crops  of  the  defendant 
It  toa»  held,  no  defence,  and  on  the  defendant's  own  evidence  he  was 
guilty.     Ibid. 

INSANITY : 

1.  W^here,  upon  his  arraignment,  it  is  suggested  tbat  a  prisoner  is  insane,  and 

not  capable  of  conducting  his  defence,  the  proper  manner  of  procedure 
is  to  submit  an  issue  to  the  jury,  in  order  to  asc<»rtain  this  fact,  and  while 
there  are  precedents  for  submitting  the  issue  as  to  guilt  at  the  same  time, 
the  practice  is  disapproved.    JUtale  v.  Haywood,  847. 

2.  Where  a  new  trial  was  asked  on  the  ground  that  one  of  the  jurors  who  sat 

on  the  trial  of  the  case  became  insane  very  shortly  after  the  verdict  waa 
rendered,  and  so  might  be  supposed  to  have  been  insane  while  acting  as 
a  juror,  the  matter  is  entirely  in  tbe  discretion  of  the  trial  Judge,  in  the 
absence  of  any  finding  of  fact  that  the  juror  was  insane  while  on  the 
jury.    StiUe  v.  Rogers,  860. 

INSOLVENCY : 

1.  Where  an  administrator  bad  paid  the  entire  personalty  over  to  the  next-of- 
kin,  before  paying  all  of  the  debts,  and  he  and  the  sureties  on  his  admin- 
istration bond  were  insolvent,  except  one  surety,  who  was  a  non-resident, 
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creditors  cau  subject  the  land  in  the  bands  of  the  beire,  before  tbey  haft 
exhausted  the  non-resident  surety,  and  it  is  immaterial  that  such  snretj 
frequently  returns  to  this  State  on  visits.    Lilly  t.  fFooiley,  412. 

2.  An  essential  element  in  tbe  exercise  of  the  extraordinary  jarifidietSoG  cf 
appointing  a  receiver,  is  the  danger  of  the  entire  loes  of  the  propetj. 
So,  a  receiver  will  not  be  appointed  to  take  poa&eesion  of  laod  and  receive 
the  rents  and  profits,  unless  the  plaintiff  has  established  an  apparent 
right  to  the  property  and  the  insolvency  of  the  defendant  is  all«^ed  and 
proved.    Bi'yan  v.  Moring,  694. 

INTEREST : 

1.  As  a  general  rule,  when  a  trustee  has  not  oi:ly  nef^lected  to  invesC  the  fund, 

but  has  applied  it  to  bis  own  purposes,  as  by  usinp^  it  in  his  busioess,  be 
will  be  charged  with  the  highest  rate  of  interest  allowed  bj  law ;  bat 
when  a  guardian  makes  regular  returns  for  a  number  of  years,  for  a  part 
of  which  time  he  charges  himself  with  the  highest  rate  of  interest, 
although  he  has  used  the  funds  in  his  own  business,  he  will  noc  be 
charged  with  the  highest  rat«,  but  only  with  such  rate  as  he  nEiig:tit  fairiy 
be  expected  to  have  been  able  to  make.     Carr  v.  AMkete^  IM. 

2.  A  guardian  can  only  be  charged  with  compound  interest  to  the  death  of  his 

ward.    Ibid. 

8.  If  no  place  is  agreed  on  for  the  performance  of  a  contract,  the  lex  loei  eo^ 
trachis  governs.  If  the  place  of  performance  is  agreed  on,  the  <«x  loe% 
aoltUionia  governs.     Morris  v.  Hockadayf  286. 

4.  Where  a  bond  was  dated  in  North  Carolina,  but  had  no  specified  place  of 

payment ;  It  uhu  hdd^  that  it  was  governed  by  the  usury  laws  of  this 
State,  and  it  is  immaterial  that  the  pleadings  admit  that  the  bond  was 
delivered  in  Virginia.   Ibid. 

5.  If,  in  such  case,  it  had  appeared  that  the  bond  was  given  for  goods  pur- 

chased in  Virginia,  tbe  rule  would  be  different.    Ibid. 

6.  (^ucBrCj  whether  the  contracting  parties  cau  agree  on  a  rate  of  interest,  legal 

where  the  contract  is  made,  but  illegal  where  it  is  to  be  performed. 


INVENTORY : 

1.  The  inventory  returned  by  an  executor  or  administrator  into  the  Clerk's 

office,  is  prima  facie  evidence  of  the  solvency  of  the  persons  owing  debts 
to  the  estate  and  described  in  such  inventory,  if  nothing  be  said  in  sski 
inventory  to  the  contrary,  against  tbe  executor  or  administrator  return- 
ing it,  and  the  sureties  on  his  bond,  but  U  meme  such  inventory  is  not  evi- 
dence against  an  administrator  de  bonit  non,  and  his  bond.  QrwU  r. 
Jiee»e,  720. 

2.  Such  inventory  is  not  conclusive,  and  the  defendants  may  show  thai  the 

personal  representative  made  errors  and  mistakes  in  describing  aod  noting 
the  debts  iu  the  inventory.     /  bid, 

3.  Where  an  administrator  failed  to  file  any  inventory  or  annual  aeoosnts  of 

his  administration,  and  it  appeared  that  be  bad  been  guilty  of  grass  oef- 
ligeuce  and  want  of  care  in  his  management  of  the  estate,  he  is  not  enti- 
tled to  commissions.    Ibid. 
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ISSUES : 

1.  Id  a  trial  by  jury  of  issues  arisiui;  iu  equitable  matters,  the  rules  of  equity 

should  be  followed  as  far  as  possible.    Ely  v.  Early ^  1. 

2.  Issues  of  fact,  as  distinguished  from  questions  of  fact,  iu  ec^uitable  as  well 

as  legal  actions,  must  be  tried  by  a  jury  ;  but  this  does  not  authorize  the 
Jury  in  flndiug  such  issues  ou  less  evidence  than  a  chancellor  would  find 
them.    Ibid. 

3.  Evidence  of  betterments  placed  upon  the  land  by  the  teuant  is  not  compe- 

tent, DO  issue  in  respect  thereto  having  been  made  by  the  pleadings,  ten- 
dered by  the  parties,  or  submitted  by  the  Court.    MorrU  v.  O^Briant,  72L 

4.  Issues  arise  on  the  pleadings,  aud  it  is  improper  to  submit  any  issue  not 

raised  by  them.  When  immaterial  issues  are  submitted,  which  tend  to 
confuse  or  obscure  the  real  issue,  it  is  ground  for  a  new  trial.  WUlia  y. 
Branchy  142. 

5.  If  there  is  no  evidence  to  support  an  issue,  the  Court  should  so  charge  the 

jury.    J  bid. 

6.  In  an  action  for  the  specltic  recovery  of  a  chattel,  it  is  proper  to  submit  an 

issue  ascertaining  the  value  of  the  chattel  at  the  time  tht>^  plaintill  sold  it 
to  the  defendant.     WUsou  v.  Hughes^  182. 

7.  Where  an  issue  is  submitted,  to  which  no  objection  is  made,  the  assent  of 

both  parties  will  be  presumed.     Ibid. 

8.  W^here  issues  are  raised  by  the  pleadings,  it  is  the  duty  of  the  Court  to 

eliminate  aud  submit  them  to  the  jury,  and  when  this  is  not  done,  this 
Court  will  refuse  to  take  cognizance  of  the  cause  upon  such  imperfect 
record,  unless  the  issues  in  no  wise  alTect  the  errors  assigned.  Fisher  v. 
The  Mining  Co.,  397. 

9.  So,  where  no  Issues  were  eliminated  and  submitted,  but  the  Court  below 

held  that  upon  the  evidence  the  plaintiff  was  not  entitled  to  recover,  and 
he  took  a  non-suit  and  appealed,  the  failure  to  submit  issues  was  not 
material.    Ibid. 

10.  It  is  the  duty  of  the  Court  to  see  that  all  material  controverted  matters  con- 

tained in  the  pleadings,  are  eliminated  and  submitted  to  the  jury  in  the 
form  of  issues.    McDonald  v.  Carwn^  497. 

11.  The  submission  to  the  Jury  of  an  immaterial  issue,  when  it  cannot  be  seen 

how  it  prejudiced  the  appellant,  is  not  assignable  as  error.    Ibid. 

12.  Where  it  appears  from  the  record  that  the  issues  were  not  eliminated  in 

w^riting  and  submitted  to  the  jury,  but  simply,  '*  that  the  jury  found  all 
issues  in  favor  of  the  plalntilT,^'  a  new  trial  will  not  be  granted,  unless 
objection  was  taken  at  the  trial.    Lamb  v.  Sloan,  534. 

18.  When  a  Special  Proceeding  comes  before  the  Clerk,  it  is  his  duty  to  trans- 
fer the  matter,  if  issues  of  fact  are  joined,  to  the  civil  issue  docket,  in 
order  that  the  issues  may  be  tried  by  a  jury.    BHttain  v.  MuU,  595. 

14.  In  such  case,  when  the  Issues  are  tried,  it  is  the  duty  of  the  Clerk  to  pro- 
ceed at  once  to  act  upon  the  case,  without  waiting  for  any  order  of  the 
Judge.    Ibid. 
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15.  A  new  trial  awarded  by  the  Supreme  Court,  re-opens  the  controversy  for  the 

admission  of  any  evidence  that  is  itself  competent,  and  which,  if  offered 
at  the  first  trial,  should  have  received,  and  this  equally  applies  to  cases 
when  the  facts  are  to  be  passed  on  by  the  Judc:e  instead  of  a  jury.  Jon» 
V.  tiwepMmy  700. 

16.  This  rule  does  not  apply  to  those  cases,  where  of  several  issues,  severable 

in  their  relations  to  each  other,  an  error  enters  into  one,  which  in  do  wise 
affects  the  others,  when  a  new  trial  may  be  granted  on  that  issue  alone, 
nor  does  it  apply  where  some  essential  issue  in  controversy,  necessary  to 
be  determined  before  final  judgment,  has  not  been  passed,  when  such 
issue  may  be  eliminated  and  sent  down  for  trial.     Ibid. 

17.  Where,  upon  his  arraignment.  It  is  sugerested  that  a  prisoner  is  insane,  and 

not  capable  of  conducting  his  defence,  the  proper  manner  of-  procedure 
is  to  submit  an  issue  to  the  jury,  in  order  to  ascertain  this  fact,  and  while 
there  are  precedents  for  submitting  the  issue  as  to  guilt  at  the  same  time 
the  practice  is  disapproved.    Stale  v.  Haywood^  847. 

INSURANCE— LIFE  : 

1.  Where  the  by-law  of  an  insurance  company  allowed  the  holder  of  a  policy 

to  designate  the  beneficiaries,  by  endorsing  on  the  back  of  the  (>oUcy  the 
names  of  such  beneficiaries,  which  endorsement  was  to  be  signed  and 
witnessed  ;  It  toas  hdd^  that  a  designation  could  not  be  made  by  the 
insured  by  merely  writing  the  names  of  the  beneficiaries  in  the  blank 
prepared  on  the  policies  for  that  purpose,  but  without  signing  it.  EUiM 
v.  Whedhee,  115. 

2.  Where  a  policy  of  insurance  is  payable  to  the  personal  representative  of  the 

deceased,  his  administrator  may  maintain  an  action  for  the  money  against 
some  of  the  next-of-kin  who  have  received  it.    Ibid. 

JOINDER  OF  CAUSES  OF  ACTION : 

1.  Where  the  cause  of  action  set  out  in  the  complaint,  was  several  judgment« 

rendered  by  a  justice  of  the  peace,  each  for  a  less  sum  than  two  hundred 
dollars,  but  aggregating  more  than  that  sum ;  It  tcxut  hddy  (1)  That  the 
causes  of  action  were  properly  joined  ;  and  (2)  That  the  Superior  Coort 
had  jurisdiction.     Moore  v .  Notoell,  205. 

2.  Although  it  is  more  orderly  to  state  each  cause  of  action  in  a  separate  and 

distinct  allegation,  yet  if  it  fully  appear  from  the  complaint  what  each 
demand  is,  the  failure  to  do  so  is  not  ground  of  demurrer.     Ibid. 

8.  Where  an  action  was  brought  against  three  judgmeut  debtors  and  the 
administratrix  of  a  fourth,  on  the  judgment,  and  the  heirs-at-law  of  the 
deceased  judgment  debtor  were  made  parties,  and  the  prayer  for  judg- 
ment was  that  execution  issue  against  the  three  defendants  who  were 
alive,  and  that  the  administratrix  of  the  dead  one  proceed  to  sell  his  land 
to  make  assets  ;  It  toas  held,  that  the  heirs  were  unnecessary  parties,  and 
*  I  hat  the  plaintiff  was  not  entitled  to  his  prayer  for  judgment  a^instthe 

administratrix  to  sell  the  land,  but  that  this  was  not  ground  of  demurrer 
bv  one  of  the  other  defendants.     Ihid. 
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JUDICIAL  dALES : 

1.  A  judgment  a^lnn  an  infant  who  has  not  been  served  with  process,  is  not 

void,  and  will  not  be  set  aside  to  the  prejudice  of  a  botia  fde  purchaser, 
without  notice.     Hare  v.  HoUomatiy  U. 

2.  Where  a  sale  of  land  is  made  under  a  decree  of  Court,  it  cannot  be  collater- 

ally impeached  in  an  independent  action  brought  to  recover  the  land.  As 
loni;:  as  the  decretal  order  of  sale  and  conveyance  remain  unmodified,  the 
conveyance  authorized  by  it  must  also  stand,  and  such  orders  can  only  be 
impeached  by  a  direct  proceeding  for  that  purpose.  Sumner  v.  ikstonUy 
371. 

3.  Where  land  was  sold  to  make  assets  and  the  sale  confirmed  and  title  ordered 

to  be  made,  and  afterward^  an  action  of  ejectment  was  brought  by  one  of 
the  heirs,  evidence  in  such  action,  that  the  laud  bold  for  an  undervalue, 
is  incompetent,  the  order  confirming  the  sale  being  still  in  force.    Ibid. 

4.  In  such  case  the  insufficiency  in  price  would  be  cause  for  refusing  to  con- 

firm the  sale,  but  is  no  ground  for  annulling  the  deed  in  an  action  brought 
to  try  the  legal  title.    Ibid. 

5.  The  fact  that  the  purchaser  at  a  sale  of  land  to  make  assets,  conveys  the 

land  to  the  administrator  who  made  the  sale,  shortly  thereafter,  is  very 
slight  evidence,  unless  aided  by  other  facts,  to  establish  collusion  between 
such  purchaser  and  the  administrator.    Ibid. 

6.  Where  the  person  making  a  sale  of  land,  purchases  himself  directly,  the 

sale  is  void.  But  if  he  purchases  through  an  agent,  who  afterwards  con- 
veys to  him,  the  legal  title  passes,  subject  to  the  right  of  the  parties  inter- 
ested, to  divest  it  by  a  proper  proceeding.    Ibid. 

7.  Where  the  record  shows  that  a  guardian  od  liUrn  was  appointed,  but  It  does 

not  appear  atHrmatively  that  the  Infant  was  ever  served,  the  defect  roust 
be  taken  advantage  of  in  a  direct  proceeding  to  attack  the  judgment, 
and  is  not  available  in  a  collateral  action.    Ibid. 

8.  The  presence  of  a  next  friend  or  guardian  ad  litem  to  represent  an  Infant, 

and  his  recognition  by  the  Court,  precludes  inquiry  as  to  his  authority  to 
act  in  a  collateral  proceeding.    Ibid. 

9.  A  writ  of  Assistance  is  in  the  nature  of  an  equitable  habere  facias  postswiionem^ 

and  only  issues  out  of  Courts  of  Equity,  when  land  has  been  sold  under 
a  decree,  and  the  terr^-tenant  refuses  to  give  possession  to  the  purchaser. 
Knighl  v.  Houghtalling,  408. 

10.  The  writ  Is  never  granted  except  when  the  case  is  clear,  and  notice  has  been 

given  to  the  person  in  possession  of  the  land.    Ibid. 

11.  All  that  Is  required  to  obtain  the  writ,  as  against  the  parties  and  those 

claiming  under  them  by  conveyance  made  pendente  lUe^  is  to  show  a  pre- 
sentation of  the  deed,  and  a  demand  for  the  possession,  and  a  refusal. 
The  demand  for  possession  is  in  all  cases  necessary,  but  the  presentation 
of  the  deed  may  be  waived  by  the  conduct  of  the  person  in  possession. 
Ibid. 

12.  A  purchaser  at  a  judicial  sale,  bears  a  certain  relation  to  the  action  in  which 

the  sale  is  made,  and  be  must  enforce  any  rights  he  gets  by  such  pur- 
chase by  a  motion  in  the  pending  action,  and  bis  assignees  and  the  heirs- 
at-law  of  such  assignee  must  do  the  same.    Long  v.  Jarratty  443. 
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13.  Where  land  is  eold  under  a  decree  of  Court,  all  parties  to  tbe  decree  m 
bound  by  It,  and  cannot  attack  it  collaterally,  unless  it  is  void  on  its 
face.    Burgess  v.  Kirby^  575. 

JUDGE'S  CHARGE : 

1.  A  Court  will  only  correct  a  mistake  In  a  deed  or  other  writinR  npoo  dear, 

strong  and  convincing:  proof,  and  In  such  case,  It  Is  error  In  the  Jndee  to 
charsre  the  Jury  that  they  can  find  the  issue  on  a  preponderance  of  esir 
dence  merely.    Ely  v.  Early,  1. 

2.  The  Judge  is  not  required  by  the  Act  of  1796— The  Code,  J41»— to  char^ 

the  jury  where  the  facts  at  issue  are  few  and  simple  and  no  principle  of 
law  Is  involved,  unless  he  Is  requested  to  do  so ;  but  In  oases  where  the 
witnesses  are  numerous,  or  the  testimony  conflicting  or  complicated,  and 
different  principles  of  law  are  applicable  to  different  aspects  of  the  case, 
It  is  bis  duty  to  conform  to  the  requirements  of  the  statute.  HcUy  t. 
Holly,  96. 

3.  A  new  trial  will  not  be  granted,  If  the  verdict  i«  a  proper  one,  although  It 

may  have  been  returned  in  obedience  to  an  erroneous  instruction  from 
the  Court.     Roundtree  v.  Britt,  104. 

4.  If  there  is  no  evidence  to  support  an  issue,  the  Court  should  so  charge  the 

jury.     WUlis  v.  Branch,  142. 

5.  Although  the  trial  Judge  lays  down  the  law  correctly  In  his  chanre,  a  new 

trial  will  be  given,  if  the  Instructions  are  not  applicable  to  the  facts  of 
the  case,  and  not  warranted  by  the  evidence.    King  v.  WdU,  H44. 

6.  So,  where  the  Judge  charged  the  jury,  that  if  the  defendant  had  occupied 

certain  land  adversely,  under  known  and  visible  boundaries,  for  twenty 
years,  they  should  presume  »i«wie  conveyances  to  him  from  the  grtotee 
of  the  State  and  those  claiming  under  him,  and  there  was  no  evidence  of 
such  possession  ;  It  was  hdd,  to  be  error.    Ibid. 

7.  It  is  not  error  for  the  Court  to  limit  its  charge  to  the  facts  as  presented  by 

the  evidence.  The  trial  Judge  is  not  called  on  to  present  the  case  to  the 
jury  in  any  aspect  not  presented  by  the  pleadings  or  evidence.  BttnetS 
V.  7'heBaUroad,  451. 

8.  It  is  not  necessary  for  the  trial  Judge  to  give  the  prayers  for  instnictioosta 

the  jury  in  the  very  words  of  the  prayer.  It  is  sufllcient  If  he  gives  their 
substance,  when  they  are  proper,  and  fairly  explains  the  law  to  the  jmy, 
as  applicable  to  the  evidence.    McDonaid  v.  Carson,  497. 

9.  A  prayer  for  instructions  to  the  jury  from  the  defendant  that  upon  the 

whole  evidence  the  plaintiff  Is  not  entitled  to  recover,  is  not  proper  under 
the  present  system  of  practice.  Now  the  juiy  do  not  find  for  the  oo* 
party  or  the  other,  as  formerly,  but  respond  to  certain  issues,  and  upoo 
their  finding  on  these  issues  the  rights  of  the  parties  depend.     Ibid, 

10.  The  third  clause  of  ^412,  does  not  allow  the  appellant  to  assij^n  error  for  the 
first  time  in  this  Court.  It  regards  the  instructions  of  the  Judge  as  ex- 
cepted to,  whether  the  exception  is  formally  made  at  the  trial  or  noL 
But  such  exceptions,  if  relied  on  by  the  appellant,  must  appear  In  the 
case  jstated ;  otherwise,  he  cannot  avail  himself  of  them  in  this  Conrt. 
Lfjtle  v.  Lytic,  522. 
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11.  Tbe  rule  Is  af^aiD  stated,  that  exceptions  must  be  specific,  and  directly  point 

to  the  ruling  allejred  to  be  erroneous,  or  they  will  not  be  considered, 
unless  they  be  to  the  Judf(e*s  charge,  when  be  undertakes  to  explain  the 
law-  to  the  Jury,  and  does  so  erroneously.     WiUiamM  v.  Johfuton^  638. 

12.  Where  no  exceptions  were  tAlcen  to  tbe  charge  in  the  Court  below,  and  It 

does  not  appear  that  tbe  trial  Judge  has  made  an  error  in  the  law  as  laid 
down  to  the  jury,  exceptions  to  the  charge  made  for  the  first  time  in  this 
Court,  will  not  be  considered.     Ware  r.  Netbit^  664. 

13.  Where  the  Judge  admits  evidence  to  which  exception  is  made,  and  after- 

wards excludes  it,  and  instructs  the  jury  not  to  consider  it,  the  exception 
to  such  evidence  will  not  be  considered  in  this  Court.    Stale  v.  Qayy  814. 

14.  Where  his  Honor  charged  the  jury,  that  evidence  had  been  olTered  to  show 

that  a  witness  had  been  for  many  years  a  man  of  unblemished  life,  (as  had 
been  offered  as  to  a  witness  in  tbe  case),  those  years,  if  the  jury  believed 
the  evidence,  in  which  he  had  trod  the  paths  of  truth  and  probity,  should 
speak  for  biro,  but  be  further  charged,  that  the  jury  were  the  sole  judges 
of  the  facts,  and  they  could  believe  or  disbelieve  any  or  all  of  the  testi- 
mony ;  It  UHU  hdd^  not  to  be  any  expression  of  opinion,  and  free  from 
error.     Ibid. 

15.  It  Is  not  error  for  the  Judge  to  state  to  the  jury  a  proposition  which  is  univer- 

sally admitted,  and  so  it  is  not  error  for  him  to  say  to  Them,  that  the  testi- 
mony of  a  witness  who  proved  a  good  character,  is  entitled  to  more  weight 
than  tbe  testimony  of  one  who  has  been  shown  to  be  of  bad  character. 
Ibid, 

16.  Tbe  Court  is  not  required  to  give  special  instruction,  unless  there  is  evi- 

dence on  which  to  base  them.    tUaU  v.  Hunter ^  829. 

17.  The  Court-  charged  the  Jury  that  it  was  the  duty  of  the  officer  to  use  all 

legal  means  to  safely  keep  tbe  prisoner ;  that  failure  to  put  hand-cuffs  on 
him,  was  not  per  u  negligence,  but  the  jur}-  must  decide  whether  in  this 
case,  the  failure  to  do  so  contributed  to  bis  escape,  and  whether  the  de- 
fendant had  used  due  diligence  in  guarding  the  prisoner  without  them  ; 
Hdd^  to  be  no  error.    Ibid. 

18.  The  Court  further  charged,  that  ordinarily,  the  burden  of  proof  is  on  tbe 

State  to  tbe  end  of  the  case,  but  that  in  an  indictment  for  an  escape,  this 
was  changed,  and  when  tbe  escape  was  proved  or  admitted,  the  burden 
is  shifted  to  the  defendant,  to  prove  that  there  was  no  negligence  on  his 
part,  and  that  he  had  used  all  legal  means  for  his  safe  keeping  ;  Hdd^  to 
to  be  no  error.     Ibid. 

19.  It  is  not  error  in  the  trial  Judge  to  refuse  an  instruction  not  warranted  by 

any  view  of  tbe  case,  nor  should  he  give  a  charge  which  involves  a  mere 
abstract  proposition  of  law,  not  raised  by  any  evidence  in  the  case  on 
trial.     Stale  v.  Spmks,  865. 

20.  Where  the  bill  chained  that  the  killing  was  done  with  a  rock,  and  the  Judge 

charged  the  jury  that  If  the  killing  was  done  with  a  rock,  or  other  miteile, 
&Q. ;  It  watt  heldj  not  to  be  error,  as  it  is  Immaterial  whether  the  killing 
was  done  with  the  weapon  charged  in  the  bill,  or  with  some  other  instru- 
ment of  the  same  nature  and  character.    Ibid. 
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21.  The  trial  Judge  has  the  ri|^ht  io  his  chaise  to  the  jury,  to  explain  to 

the  difference  between  positive  and  negative  evidence,  and  an  illastntiofi 
which  he  gives  to  explain  the  difference,  is  not  prejudicfal  to  the  pris- 
oner, when  he  tells  the  jury  that  it  is  merely  given  as  an  explanation,  and 
that  they  must  determine  the  fact,  according  to  the  weight  they  see  fit  to 
give  to  the  evidence.    Slate  v.  Oardner,  953. 

22.  If  the  evidence,  considered  as  a  whole,  will  not,  in  a  just  and  reasonable 

view  of  It,  warrant  the  verdict,  then  there  is  no  evidence  sufficient  to  be 
left  to  the  jury,  and  the  Court  should  ro  declare.    StaU  v.  JbtoeC,  965. 

23.  If  the  evidence  only  raises  a  conjecture  or  suspicion  of  a  fact,  such  fact 

should  not  be  left  to  the  jury.    Ibid. 

24.  Where  the  Judge's  charge  fully  responds  to  all  the  prayers  for  Insfcracticm. 

so  far  as  warranted  by  the  evidence,  It  is  free  from  error.  StaU  v.  Starma^ 
973. 

25.  It  is  not  error  for  the  Court  to  charge  the  jury  that  an  (i2i&i  is  a  good  defense 

if  proved  to  the  satisfaction  of  the  jury,  and  such  a  charge  does  not  con- 
vey an  intimation  that  the  burden  of  proving  It  rest-s  upon  the  prisoner. 
Ibid. 

26.  It  is  not  error  for  the  Court  to  refuse  a  prayer  for  instructions,  not  warranted 

by  any  vie w^ of  the  evidence.    State  v.  Goochy  987. 

27.  It  is  not  error  for  the  Court  to  refuse  to  charge  the  jury  that  when  a  pris- 

oner relies  upon  extenuating  circumstances  to  reduce  the  grade  of  the 
offense  from  murder  to  manslaughter  or  excusable  homicide,  and  cireura- 
stances  come  out  from  the  States'  witnesses  which  tend  to  establish  the 
defence,  then  it  is  the  duty  of  the  jury  to  consider  all  the  evidence,  and 
if  they  are  not  satisfied  of  the  guilt  of  the  prisoner  beyond  a  reasonable 
doubt,  they  should  acquit.     Ibid. 

JUDGMENT : 

1.  A  defendant  is  entitled  to  judgment  upon  a  counter-claim,  if  do  reply  ot 

demurrer  has  been  interposed,  although  it  would  have  been  refused  if 
objection  had  been  made  in  apt  form  and  time.    Boundtree  v.  BriU,  lOi 

2.  Where  an  administrator  recovers  judgment  upon  his  cause  of  action,  and 

the  defendant  also  upon  his  counter-claim,  the  former  is  entitled  to  an 
execution  for  the  entire  amount  of  his  recovery ;  but  the  execution  on  the 
defendant's  judgment  will  be  stayed  until  it  Is  ascertained  what  amount 
of  the  assets  of  the  estate  of  the  intestate  is  applicable  thereto.     Ibid, 

3.  It  is  the  docketing  of  the  judgment,  and  not  the  issuing  of  the  executloo, 

which  creates  the  lien  under  the  present  system.   WUlianu^.  Weaver,  134. 

4.  The  purpose  of  the  summons  is  to  bring  the  parties  into  Court ;  the  par> 

pose  of  the  pleadings  is  to  give  jurisdiction  of  the  subject  matter  of  liti- 
gation and  of  the  parties  in  that  connection.    Ih>pU8  v.  Sbneood,  197. 

5.  These  are  generally  necessary,  but  when  the  parties  are  voluntarily  before 

the  Court,  and  by  agreement,  consent,  or  confession,  which  are  the  same 
In  substance,  a  judgment  Is  rendered,  such  judgment  is  valid,  althoogb 
not  granted  according  to  the  regular  course  of  procedure.    Ibid. 
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6.  Id  pasBiog  on  the  motion  to  vacate  and  set  aside  such  judgment  as  irregu- 

lar, it  is  proper  for  the  Court  to  enquire  as  to  the  facts  and  considerations 
which  led  to  such  judgment.    Ibid. 

« 

7.  The  motion  to  set  aside  such  judgment  should  be  made  within  a  reasonable 

time,  and  the  irregularity  to  warrant  the  setting  it  aside  should  be  in 
respect  lo  some  matter  of  substance  prejudicing  the  party.    Ilrid. 

8.  When  there  was  evidence  that  two  of  the  plaintiffs  had  been  paid  by  defend- 

ant before  the  judgment  was  rendered,  and  that  the  third  had  been  paid 
since,  it  was  proper  to  set  the  judgment  aside  as  to  the  former,  but  not 
as  to  the  latter.    Ibid, 

9.  As  to  the  latter,  the  proper  course  was  to  move  to  have  satisfaction  of  the 

judgment  entered  on  the  record,  which  the  Court  could  do  on  proof  of 
payment.    Ibid. 

10.  The  Superior  Court  has  power  to  grant  a  judgment,  by  consent,  in  vacation. 

Voates  V.  WUkes,  174. 

11.  The  assignee  of  a  judgment  can  maintain  an  action  on  it  in  his  own  name. 

Moore  v.  NotoeU,  265. 

12.  While  judgments  are  not  treated  as  contracts  for  all  purposes,  they  are  so 

treated  for  the  purpose  of  distinguishing  them  from  causes  of  action 
arising  ex  deHeto^  and  are  not  embraced  in  §177  of  The  Code,  forbidding 
the  assignment  of  things  in  action  not  arising  out  of  contract.    Ibid. 

13.  The  prayer  for  judgment  does  not  fix  the  plaintiff 's  right,  but  the  Court 

should  grant  such  judgment  as  the  allegations  In  the  pleadings  will  war- 
rant   Ibid. 

14.  Since  the  passage  of  the  Act  of  1885,  ch.  359,  a  judgment  is  a  lien  on  the 

homestead  interest.  (Quaere,  whether  this  Act  affects  causes  of  action 
accruing  prior  to  its  passage.    Rankin  v.  ShaWj  405. 

15.  Where  an  administrator  tiles  a  petition  to  sell  the  lands  of  his  Intestate  to 

make  assets,  if  the  debt«  to  be  paid  have  not  been  reduced  to  judgment, 
the  heir  may  plead  that  tbej'  are  barred  by  the  statute,  but  when  the 
demand  has  been  reduced  to  judgment  against  the  administrator,  the 
heir  is  bound  by  the  judgment,  unless  he  can  show  that  it  was  obtained 
by  collusion  and  fraud,  and  is  barred  by  it  from  setting  up  any  matter 
which  might  have  been  pleaded  by  the  administrator  as  a  bar  in  the  suit 
against  him.    Speer  v.  Jameti,  417. 

16.  Under  the  former  practice,  a  purchaser  at  an  execution  sale  on  a  dormant 

judgment,  got  a  good  title,  when  he  was  a  stranger  to  the  judgment. 
Ripley  v.  Arledge^  467. 

17.  In  such  case,  the  dormant  judgment  was  only  voidable,  and  the  sheritl  was 

bound  to  obey  it,  although  it  might  be  set  aside  at  the  instance  of  the 
defendant,  before  property  had  been  purchased  under  it.    Ibid. 

18.  When  an  action  has  been  heard  upon  its  merits,  and  nothing  remains  to  be 

done  but  to  give  judgment,  unless  one  of  the  parties  suggests  good  ground 
for  delay,  it  is  the  duty  of  the  Court  to  render  a  final  judgment.  Burgest 
V.  Kirby,  575. 

19.  So,  where  in  an  action  brought  to  recover  land,  after  the  verdict  was  ren- 

dered, the  Court  refused  to  sign  judgment,  and  ordered  the  action  to  be 
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continued,  in  order  that  the  plaintiff  might  move  to  have  a  judgment 
affecting  the  land,  rendered  by  another  Court,  set  aside  ;  It  wu  held,  to 
be  error.    Ibid. 

20.  In  Bucb  case,  the  Court  has  the  power,  on  application  of  the  plaintiff,  to 

continue  the  case  for  this  purpose,  but  it  cannot  do  so,  against  the  wishes 
of  both  parties,  of  its  own  motion.    Ibid. 

21.  An  execution  issued  on  a  dormant  judgment  is  irregular,  but  dbt  void,  and 

a  stranger,  without  notice,  at  a  sale  under  such  execution,  gets  a  good 
title,  but  if  the  judgment  creditor,  or  a  stranger  with  notice  purchases, 
he  gets  no  title.    LyOe  v.  Lytle,  683. 

22.  Under  the  former  practice,  the  only  defence  to  a  aeire  faeitu  issued  to  revive 

a  dormant  judgment,  was  payment  or  satisfaction.    Ibid. 

28.  Where  an  execution  issues  on  a  judgment  which  has  been  docketed  more 
than  ten  years,  or  when  the  ten  years  expires  after  the  issuing,  but  before 
the  sale  under  the  execution,  it  conveys  no  authority  to  make  a  sale  of 
the  land  so  as  to  preserve  the  judgment  lien  which  had  attached.     Ibid, 

2i,  If  an  execution  issues  on  a  judgment  more  than  ten  years  after  the  docket- 
ing, but  which  is  not  dormant,  or  to  a  county  in  which  the  judgment  has 
never  been  docketed,  a  sale  of  both  real  and  personal  property-  under  it  is 
valid,  but  the  lien  only  relates  to  the  levy.   Ibid. 

25.  Where  a  judgment  has  become  dormant,  and  is  more  than  ten  years  old,  no 
execution  can  issue  on  it,  unless  the  creditor  gives  to  the  debtor  an  oppor- 
tunity to  set  up  the  statutory  bar.    Ibid. 

26i  So,  where  a  judgment  was  more  than  ten  years  old,  and  no  execution  had 
issued  within  three  years,  and  the  creditor  issued  a  notice  of  a  motion  to 
issue  execution,  and  the  clerk  made  no  order  to  that  effect,  but  issued  the 
execution ;  It  uhu  hdd,  that  a  sale  thereunder  was  void.    Ibid. 

27.  Where  in  au  indictment,  the  defendant  files  no  plea,  no  issue  Is  joined,  and 

the  verdict  is  a  nullity,  and  no  judgment  can  be  pronounced  on  it.  StaU 
V.  VHnningkam^  824. 

28.  Where  an  indictment  charges  an  offence  of  which  the  Superior  Court  has 

jurisdiction,  but  the  conviction  is  for  a  less  offence,  the  Superior  Coort, 
having  once  obtained  jurisdiction,  can  proceed  to  judgment  for  such  less 
offence.    SUUe  v.  JoAruon,  863. 

29.  The  Court  has  no  power  by  its  judgment,  to  direct  that  the  defendant  shall 

be  hired  out  by  the  county  authorities,  but  it  can  only  authorize  this  to 
be  done,  under  such  rules  and  regulations  as  may  be  prescribed  by  the 
commissioners.    Ibid, 

80.  When  the  defendant  relies  on  the  plea  of  former  acquittal,  the  jury  most 

find  that  there  was  a  judgment  which  remains  in  force,  and  not  reversed. 
Statey,  WiUianUy  891. 

81.  The  appeal  by  a  defendant,  from  the  judgment  of  the  Superior  Court,  to 

the  Supreme  Court,  vacates  the  judgment  of  the  former,  whether  it  be 
imprisonment  or  a  pecuniary  fine.    IStaU  v.  MUUr,  906. 
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JUDGMENT— IRREGULAR : 

1.  A  decree  of  foreclosure  of  m(irtj>;age  made  before  all  the  beirs-at-Iaw  of  the 

mortgagee,  who  had  beeu  declared  '* necessary  parties,"  were  made  par- 
ties of  record,  is  irregular  and  will  be  set  aside  upou  proper  applicatiou. 
Hughes  v.  Httdgej*,  56. 

2.  Where  under  the  former  system,  a  petilion  to  sell  land  for  assets  was  liled 

in  a  Court  having  jurisdiction  of  the  proceeding,  and  a  guardian  ad  Ulan 
was  appointed,  but  no  service  was  made  on  the  infants;  Jt  wa»  field, 
that  even  if  the  judgment  was  irregular,  it  was  not  void,  and  could  not 
be  attacked  collaterally.     Hare  v.  Holloman,  14. 

3.  It  seems,  that  under  the  provisions  of  The  Code,  }>387,  decrees  against  infants 

who  were  not  served  with  process  are  binding,  except  where  fraud  enters 
into  and  vitiates  them.     Ibid. 

4.  The  purpose  of  the  summons  is  to  bring  the  parties  into  Court ;  the  pur- 

pose of  tlie  pleadings  is  to  give  jurisdiction  of  the  subject  matter  of  liti- 
gation and  of  the  parties  iu  that  connection.     B^len  v.  Norwood,  167. 

5.  These  are  generally  necessary,  but  when  the  parties  are  voluntarily  before 

the  Court,  and  by  agreementf  consent  or  confession,  which  are  the  same 
in  substance,  a  judgment  is  rendered,  such  judgment  is  valid,  although 
not  granted  according  to  the  regular  course  of  procedure.    Ibid. 

6.  In  passing  on  the  motion  to  vacate  and  set  aside  such  judgment  as  irregular, 

it  is  proper  for  the  Court  to  inquire  as  to  the  facts  and  considerations 
which  led  to  such  judgment.    Ibid. 

7.  The  motion  to  set  aside  such  judgment  should  be  made  within  a  reasonable 

time,  and  the  irregularity  to  warrant  the  setting  it  aside  should  be  in 
respect  to  some  matter  of  substance  prejudicing  the  party,     ibid. 

8.  When  there  was  evidence  that  two  of  Ihe  plaintiffs  had  been  paid  by  de- 

fendant before  the  judgment  was  rendered,  and  that  the  third  had  beeu 
paid  since,  it  was  proper  to  set  the  judgment  aside  as  to  the  former,  but 
not  as  to  the  latter.     Ibid. 

9.  As  to  the  latter,  the  proper  course  was  to  move  lo  have  batlsrucliou  ol  the 

judgment  entered  on  the  record,  which  the  Court  could  do  on  proof  of 
payment.     Ibid. 

10.  Where  the  recurd  shows  that  a  guardian  ad  litem  was  appointed,  but  it  does 

not  appear  affirmatively  that  the  infant  was  ever  served,  the  defect  must 
be  taken  advantage  of  by  a  direct  proceeding  to  attack  the  judgment, 
and  is  not  available  in  a  collateral  action.     Sumner  v.  .Se.v><^i«,  371. 

11.  The  presence  of  a  next  friend  or  guardian  ad  litem  to  represent  an  infant, 

and  bis  recognition  by  the  Court,  precludes  inquiry  as  to  his  authority 
to  act,  in  a  collateral  proceeding.     Ibui. 

12.  Where  it  appears  from  the  record  that  a  person  was  a  party  to  an  action, 

when  in  fact  he  was  not,  the  legal  presumption  that  he  was  a  party  is  con- 
clusive, until  removed  by  a  correction  of  the  record  itself,  by  a  direct 
proceeding  for  that  purpose.     Ibid. 

13.  A  judgment  cannot  be  collaterally  attacked  for  irregularity,  except  for 

such  as  renders  it  absolutely  void.    The  proper  remedy  to  correct  an 
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irregularftj',  when  It  does  not  render  the  judgment  void,  is  by  a  molion 
in  the  cause.    Bitrgei»  v.  Kirby,  575. 

14.  Where  It  appears  in  the  record  that  all  the  defendants  were  served,  and  it 

does  not  appear  that  any  of  them  were  infants,  the  judgment  I*,  on  fti 
face,  regular,  and  If  any  of  the  defendants  wish  to  set  up  infancy,  it 
must  be  done  by  a  motion  in  the  cause,  to  set  the  judj^ment  aside  for 
irregularity.     1  bid. 

15.  Where  land  is  sold  under  a  decree  of  Court,  all  parties  to  the  decree  are 

bound  by  it,  and  cannot  attack  it  collaterally,  unless  it  is  Toid  on  its  face. 
IbSd. 

JUDGMENT— LIEN : 

1.  Since  the  passage  of  the  act  of  18S5,  eh.  359,  a  judgment  is  a  Hen  on  tbe 

homestead  interest.  Quare^  whether  this  act  affects  causes  of  action 
accruing  prior  to  its  passage.    Rankin  v.  Shaw^  405. 

2.  Where  an  execution  issues  on  a  judgment  which  has  been  docketed  more 

than  ten  years,  or  when  the  ten  years  expires  after  the  issuing;,  but  b^ore 
the  sale  under  the  execution,  it  conveys  no  authority  to  make  a  sale  of 
the  land  so  as  to  preserve  the  judgment  lien  which  had  attached.  LfHt 
V.  Lytle,  683. 

3.  If  an  execution  issues  on  a  judgment  more  than  ten  years  after  tbe  docket- 

ing, but  which  is  not  dormant,  or  to  a  county  in  which  tbe  judgment  has 
never  been  docketed,  a  sale  of  both  real  and  personal  property  under  ii 
is  valid,  but  the  lien  only  relates  to  the  levy.    Ibid, 

JUDGMENT— VOID : 

1.  A  judgment  rendered  by  a  justice  of  the  peace  in  an  action  in  which  he  hat 

no  jurisdiction,  is  void.     Nbville  v.  Dew,  43. 

2.  A  judgment  rendered  before  the  adoption  of  tbe  Code  of  Civil  Procedure 

against  infants  who  were  not  served  with  process,  but  who  were  repre- 
sented by  a  guardian  ad  lUem^  is  valid  and  binding  on  the  infant,  unlesi 
it  appears  that  no  real  defence  was  made  for  the  infant,  and  that  he  has 
suffered  thereby.    Hare  v.  HoUoniaUy  14. 

3.  A  judgment  against  an  infant  who  has  not  been  served  with  process  is  not 

void,  and  will  not  be  set  aside  to  the  prejudice  of  a  bona  fide  purchasrr 
without  notice.    Ibid. 

4.  It  seetnH,  that  under  the  provisions  of  $3S7  of  The  Code,  decrees  against  iofaoti 

who  were  not  served  with  process  arc  binding,  except  where  fraud  enten 
into  and  vitiates  them.     Ibid. 

5.  A  judgment  cannot  be  collaterally  attacked  for  irregularity,  except  for  sock 

as  renders  it  absolutely  void.  The  proper  remedy  to  correct  an  Irre^ru- 
larity,  when  it  does  not  render  the  judgment  void,  is  by  a  motion  In  the 
cnusL'.    Burgeaa  v.  Kirby,  575. 

6.  Where  it  appears  in  the  record  that  all  the  defendants  were  served,  and  it 

does  not  appear  that  any  of  them  were  infants,  the  judgment  is,  on  its 
face,  regular,  and  if  any  of  the  defendants  wish  to  set  up  infancy,  it  must 
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be  done  by  a  mutiou  in  the  cause,  to  set  tbe  Judgmeut  aside  for  irregu- 
larity.    IbM, 

7.  Where  land  is  Aold  under  a  decree  of  Court,  all  parties  to  the  decree  are 
bound  by  it,  and  cannot  attack  it  collaterally,  unless  it  is  void  on  its  face. 
Ibid. 

JURISDICTION— JUSTICES  OF  THE  PEACE : 

1.  In  actions  ex  contraclu,  Justices  of  the  peace  have  jurisdiction,  when  the 

tuM  demanded  does  not  exceed  two  hundred  dollars,  but  In  actions  ex 
ddieto^  their  jurisdiction  is  limited  to  cases  wherein  the  value  of  lheproj>' 
et'ty  does  not  exceed  fifty  dollars.    Xoville  v.  /)eic,  43. 

2.  In  actions  before  a  justice  of  tbe  peace,  if  on  contract,  the  summons  should 

state  the  amount  demanded;  If  for  a  tort,  ii  should  state  the  amount  of 
damai^es  claimed;  and  if  for  the  recovery  of  specific  property,  the  value 
of  the  pmperty;  and  such  statement  in  the  summons  K^ves  the  justice 
prima /oc j«  jurisdiction.     Ibid. 

3.  Ii  aeerns,  that  where  a  plaintiff  In  an  action  for  a  tort  before  a  justice  only 

demands  damages  to  the  amount  of  fifty  dollars — and  on  the  trial  it  is 
ascertained  that  his  damages  amount  to  more  than  that  sum,  he  may  remit 
the  excess,  and  thus  give  jurisdiction  to  the  justice.    Ibid. 

4.  Where,  in  an  action  of  claim  and  delivery,  it  appears  that  the  value  of  the 

property  exceeds  fifty  dollars,  it  at  once  ousts  the  jurisdiction  of  the  jus- 
tice, and  the  plaintiff  cannot  confer  jurisdiction  by  a  remitter.     Ibid. 

5.  A  judgment  rendered  by  a  justice  of  the  peace  in  an  action  in  which  he  ha8 

no  jurisdiction,  is  void.     Ibid. 

6.  Where,  in  an  action  of  claim  and  delivery  begun  before  a  justice,  the  jury 

found  the  value  of  the  property  to  be  over  fifty  dollars,  but  that  the 
plaintiff  was  entitled  to  the  possession  ;  It  woe  heldy  that  the  justice  had 
no  jurisdiction  and  the  action  should  be  dismissed  and  the  property 
restored  to  the  defendant.    Ibid. 

7.  Where  a  landlord  brought  an  action  before  a  justice  of  the  peace  to  recover 

the  sum  of  eighty  dollars,  alleged  to  be  due  upon  a  contract  for  rent,  and 
ancillary  thereto  procured  an  order  for  the  seizure  and  delivery  to  him  of 
certain  crops  of  greater  value  than  fifty  dollars ;  Heldy  the  question  of 
the  jurisdiction  of  a  justice  of  the  peace  is  determined  by  the  summons 
and  complaint,  especially  the  former.     Morris  v.  O^Briantj  72. 

8.  The  order  for  the  seizure  and  delivery  of  the  property  was  coram  fiotijitdicej 

but  did  not  oust  the  jurisdiction  of  the  Court  over  tbe  cause  of  action. 
Ibid. 

• 

9.  A  justice  of  the  peace  has  jurisdiction  to  try  misdemeanors,  arising  from 

violations  of  the  ordinances  of  cities  and  towns.    State  v.  Woody  855. 

10.  A  simple  assault,  in  which  no  deadly  weapon  is  used,  and  no  serious  bodily 

harm  done  to  the  prosecutor,  is  within  the  jurisdiction  of  a  justice  of  the 
peace.     State  v.  Johtiwn^  8(53. 

11.  A  justice  of  the  peace  has  concurreut  jurisdiction  with  the  mayor  of  a  city 

or  town,  of  violations  of  town  ordinances,  which  are  made  misdemeanors, 
and  the  punishment  of  which  cannot  exceed  a  fine  of  fifty  dollars,  or 
imprisonment  for  thirty  days.     State  v.  Cainan^  880. 
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12.  The  jurisdiction  couferred  upou  the  Superior  and  Crimioal  Court*  to  bar 
and  determine  indictment*  for  alTrH>8  committed  within  ooe  mile  of  tht 
place  where  and  during  the  time  such  Courts  are  being  held,  (The  Code, 
Jf892,)  is  not  exclusive,  but  concurrent  with  that  of  the  justices  of  tie 
peace.     State  v.  Boircru,  910. 

18.  Where  two  Courts  ha\e  concurrent  jurisdiction  of  an  offense,  the  judg- 
ment of  that  one  which  first  acquires  jurisdiction  of  the  person  is  i 
pood  defcn^e  against  a  prosecution  in  the  other  Court  for  the  s«me  offense. 

/biU. 

JURISDICTION— SUPERIOR  COURT : 

1.  The  Superior  Court,  in  term,  has  incidental  jurisdiction  to  order  the  taldsf 

of  an  account  of  the  administration,  where  necessary  for  adjusting  the 
rights  of  the  parties  to  any  action  therein  pendin;?.  Ronudtreey.  Britl,  104. 

2.  -\u  appeal  does  not  take  the  case  beyond  the  power  of  the  Superior  Cx>art*, 

until  it  is  perfected.     CoateM  v.  Wiikex,  174. 

8.  It  ntnnsy  that  the  Superior  Courts  have  power  to  make  an  amendment  lo  an 
interlocutory  order  in  an  ancillary  proceeding,  out  of  term.     Ibid. 

4.  By  consent  the  Superior  Court  has  power  to  ^^nt  judi^ments  in  ciTi!  actiont 

in  vacation.     Ibid. 

5.  It  Is  the  sum  which  is  demanded  in  ^ood  faith  which  confers  jurisdictioo. 

and  where  the  plaintitf^s  demand  conaistA  of  several  distinct  items,  it  is  the 
aggregate  which  constitutes  the  sum  demanded  and  confers  jurisdiction. 
Moore  v.  NowtU,  265. 

6.  Where  the  cause  of  action  set  out  in  the  complaint,  was  several  judgments 

rendered  by  a  justice  of  the  peace  each  for  a  less  sum  than  two  hundred 
dollars,  but  aggretfating  more  than  that  sum  :  H  u-<m  Ae/ci,  (I)  That  the 
causes  of  action  were  properly  joined  ;  and  (2>  That  the  Superior  Court 
bad  jurisdiction.     Ibid. 

7.  Where  one  tenant  in  common  has  been  outed  by  his  co-tenant,  who  brings 

an  action  of  ejectment  to  recover  the  possession,  the  Sujierior  Court  has 
no  jurisdiction  to  order  a  partition  of  the  land.     Lte^r  v.  Xeaffie,  33S. 

8.  Where  the  Court  ha>j  eotten  jurisdiction  over  the  parties  and  subject  matter 

of  an  action,  it  will  not  permit  a  new  and  independent  action  to  bebroogfat 
to  settle  the  same  licrhta.  The  parties  cannot  by  consent  give  the  Court 
jurisdiction  of  such  a  new  action,  and  when  the  facts  api^ear,  the  Coart 
should  ex  moo motn  dismiss  it.     Loug  v.  Jarrall,  443. 

{*.  A  purchaser  at  a  judicial  sale,  bears  a  certain  relation  to  the  action  io  which 
the  sale  is  made,  and  he  must  enforce  any  rights  lie  s^ts  by  such  pur- 
chase by  a  motion  in  the  pending  action,  and  hi^  assignees  and  the  heirn 
at-law  of  such  assignee  must  do  the  same.     Ibid. 

10.  The  Superior  Court  has  original  jurisdiction  of  assault.s  and  batteries:  1st. 
when  a  deadly  weapon  is  used  ;  2nd,  when  serious  damaee  is  done:  %d, 
when  the  offense  was  committed  six  months  before  the  indictment  iras 
found,  and  no  justice  of  the  peace  has  taken  cosniz^ince  of  the  offense. 
iStote  v.  (^Hindiii/haiii^  824. 
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11.  When  the  iDdlctment  Is  found  in  the  Superior  Courl  witblu  lees  than  six 
months  after  the  ofTence  is  comniltted,  and  verdict  is  rendered  for  a  simple 
assault,  the  Court  will  proceed  to  Judgment ;  but  to  give  jurisdiction  i» 
such  caaei,  the  indictment  must  charge  the  olTeuce  to  have  been  commit- 
ted with  a  deadly  weapon,  and  must  also  set  forth  the  character  of  the 
weapon,  or  roust  charge  that  serious  damage  was  done,  and  set  forth  the 
nature  and  extent  of  the  injury  sustained.    Ibid. 

13.  If  these  averments  are  not  made,  and  defendant  pleads  not  guilty,  and  the 
jury  find  that  the  offence  was  committed  less  than  six  months  before  the 
Indictment  was  found,  the  indictment  should  be  quashed ;  but  if  this  fact 
is  not  so  found,  the  Court  would  have  jurisdiction  of  the  simple  assault 
and  could  pronounce  judgment.     Ihid. 

13.  A  simple  assault.  In  which  no  deadly  weapon  is  used,  and  no  serious  bodily 

harm  done  to  the  prosecutor,  is  within  the  jurisdiction  of  a  justice  of  the 
peace.     State  v.  Johnson,  863. 

14.  Where  an  indictment  charges  an  offence  of  which  the  Superior  Court  has 

jurisdiction,  but  the  conviction  is  for  a  less  offence,  the  Superior  Court, 
having  once  obtained  jurisdiction,  can  proceed  to  judgment  for  such  less 
offence.     Ibid. 

15.  lu  convictions  for  simple  assaults,  where  there  is  no  intent  to  commit  rape, 

and  DO  deadly  weapon  used,  and  no  serious  bodily  harm  done,  the  pun- 
ishment is  limited  to  a  fine  of  $50,  or  imprisonment  for  thirty  days. 
Ibid. 

16.  The  Court  has  no  po>ver  by  its  judgment,  to  direct  that  the  defendant  shall 

be  hired  out  by  the  county  authorities,  but  it  can  only  authorize  this  to  be 
done,  under  such  rules  and  regulations  as  may  be  prescribed  by  the  com- 
missioners.    Ibid, 

17.  So,  where  a  defendant  was  indicted  for  an  assault  with  an  intent  to  commit 

rape,  and  agreed  to  a  verdict  for  simple  assault ;  It  was  htld,  that  the 
Superior  Court  had  jurisdiction  to  pass  sentence,  but  that  it  could  not 
imprison  for  twelve  months,  and  order  the  county  commis<;ioner8  to  hire 
the  prisoner  out.    Ibid. 

18.  In  such  case,  the  prisoner  is  not  entitled  to  n  new  trial,  but  only  that  the 

case  be  remanded,  in  order  that  a  proper  judgment  may  be  passed.    Ibid. 

19.  The  jurisdiction  conferred  upon  the  Superior  and  Criminal  Courts  to  hear 

and  determine  indictments  for  affrays  committed  within  one  mile  of  the 
place  where,  and  during  the  time,  such  Courts  are  being  held,  (The  Code, 
{5892,)  is  not  exclusive,  but  concurrent  with  that  of  the  justices  of  the 
peace.    State  v.  Bowers^  910 

20.  Where  two  Courts  have  concurrent  jurisdiction  of  an  offence,  the  judgment 

of  that  one  which  first  acquires  jurisdiction  of  the  jierson  is  a  good  defence 
against  a  prosecution  in  the  other  Courl  for  the  same  offence.     Ibid. 

JURISDICTION— SUPREME  COURT: 

1.  This  Court  has  no  power  to  review  the  findings  of  fact  made  by  a  referee  in 
an  action  at  taw,  but  can  only  review  errors  of  law  in  the  admission  of 
evidence,  and  erroneous  conclusions  of  law  from  the  facts  as  found. 
Orant  v.  i?«w<,  720. 
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2.  Although  the  evidence  be  slight,  ^^et  if  it  iB  soffitient  to  reaAODftblj  vas- 

rant  the  finding  of  the  jnrj,  the  Supreme  Court  cannot  reriew  theJr  find- 
ing.   State  V.  Fanning^  940. 

3.  The  Supreme  Court  has  no  jurisdiction  to  grant  new  trials  in  criminal  cu» 

for  newly  discovered  evidence.    State  v.  Stamst,  973 ;  StaU  v.  GoocK  9^7. 

JURY: 

1.  The  action  of  a  Court  is  in  fieri  during  the  term.    So,  where  a  tola  joror 

was  challenged  for  cause  on  the  ground  that  he  had  a  suit  peodia;  wd 
at  issue,  and  it  appeared  that  a  judgment  had  been  rendered  in  the  soi: 
to  which  he  was  a  party  at  the  same  term,  from  which  an  appeal  fasd 
been  taken,  but  not  perfected  ;  It  tccu  hddy  that  the  challenge  was  prop- 
erly allowed.     Wilwn  v.  ffitgheny  183. 

2.  The  Court  has  the  right,  after  the  verdict  is  rendered,  to  propound  questioof 

to  the  jury  for  the  purpose  of  ascertaining  whether  or  not  it  sboold  «ri 
aside  the  verdict.    Ibid. 

3.  The  Clerk  has  no  right  to  take  the  verdict  of  a  jury  in  the  absence  of  tbf 

Judge,  unless  expressly  authorized  by  the  Court  to  do  so.  I^ttff  v.  £»•*- 
f^aUf  355. 

4.  Where,  without  authority,  the  Clerk  took  a  verdict  in  the  absence  of  the 

Judge,  which  was  irresponsive  to  the  issues,  the  Judge  has  the  power  ti> 
order  the  jury  to  retire  and  find  another  verdict,  they  not  ha\ing  dis- 
persed, and  there  being  no  allegation  that  they  have  been  tampered  vitb. 
Ibid. 

5.  The  non-payment  of  taxes  for  th«  year  preceding  the  first  Monday  in  Sep- 

tember, constitutes  a  qualification  to  act  as  a  Juror.    State  v.  Haywood, 

847. 

0.  The  objection  to  a  grand  juror,  who  acted  in  passing  upon  the  Indictneot, 
based  on  such  incapacity,  taken  in  apt  time  and  in  proper  manner  U  fatal 
to  the  bill.    Ibid. 

7.  The  regular  way  of  making  the  objection,  when  the  facts  do  not  appear  in 

the  record,  is  by  plea  in  abatement,  and  if  it  appears  on  the  face  of  the 
record,  by  a  motion  to  quash,  but  in  this  Slate  the  distinction  has  not 
been  held  to  be  Important,  and  a  motion  to  quash  In  either  case  is  per- 
mitted.   Ibid. 

8.  This  objection  must  be  taken  in  apt  time,  or  it  will  be  waived,  and  apt  tiiae 

is  before  the  prisoner  has  pleaded.  So,  where  on  bis  arraignment,  it  wtf 
«»uggc6ted  that  the  prisoner  was  then  insane,  and  an  issue  as  to  his  saoitj 
at  the  time  was  submitted  to  a  jury,  who  found  the  defendant  insane  acd 
incapable  of  making  his  defence,  which  verdict  was  set  aside,  and  the 
cause  continued,  and,  at  the  next  Term,  motions  to  remove  the  cao^e  to 
another  county,  and  for  a  continuance,  were  made  and  refused,  and  then 
the  motion  to  quash  was  made ;  It  wu  hetd^  to  be  in  apt  time.    Ibid. 

9.  In  such  case,  it  is  not  necessary  for  the  prisoner  to  offer  evidence  of  the  db- 

qualification,  if  the  Judge  holds  that  the  motion  is  too  late,  and  refose* 
it  on  that  ground  alone.    Ibid. 
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10.  Where  a  new  trial  was  asked  on  the  Krouod  that  one  of  the  jurors  who  sat 

on  the  trial  of  the  case  became  insane  very  shortly  after  the  verdict  was 
rendered,  and  so  might  be  supposed  to  have  been  insane  while  acting  as 
a  juror,  the  matter  is  entirely  in  the  discretion  of  the  trial  Judge,  in  the 
absence  of  any  finding  of  fact  that  the  juror  was  insane  while  on  the  jury. 
atate  V.  Rogers,  860. 

11.  A  challenge  to  the  array  can  only  be  taken,  when  there  is  partiality  or  mis- 

conduct in  the  sberiflf,  or  some  irregularity  in  making  out  the  list.  StcUe 
V.  6peaks,  805. 

12.  Where  the  sheriff  returned  to  a  writ  for  a  special  venire  that  he  had  not 

summoned  one  of  the  jurors  because  he  was  dead,  and  that  he  had  not 
summoned  three  others,  because  they  could  not  be  found ;  It  rocu  held,  no 
ground  for  a  challenge  to  the  array.     Ibid. 

IS.  A  juror  summoned  on  a  special  venire  is  qualified  to  serve,  if  he  be  a  free- 
holder.   titaU  V.  Pmodly  965. 

14.  If  a  juror  summoned  on  a  special  venire  fails  to  answer,  but  bis  name  is  put 

in  the  hat  and  drawD  therefrom,  and  being  again  called,  he  fails  to  answer 
a  second  time,  this  does  not  entitle  the  defendant  to  an  additional  chal- 
lenge.   Ibid. 

15.  It  is  no  cause  of  challenge  to  a  juror  summoned  on  a  special  venire,  that  he 

has  served  as  a  juror  wiibiu  two  years,  and  that  he  has  a  suit  pending  and 
at  issue  in  the  Court.    State  v.  Stai'nes,  978. 

16.  The  right  to  challenge  jurors,  is  not  a  right  to  select  buch  as  the  prisoner 

may  desire,  but  it  is  only  the  right  to  take  off  objectionable  jurors,  and 
to  have  a  fair  jury  to  try  the  cause.    StcUe  v.  Oooch,  987. 

17.  The  rule  is,  that  although  the  Court  improperly  refuse  to  allow  a  challenge 

for  cause,  yet  if  the  jury  is  completed  before  the  prisoner  has  exhausted 
his  peremptory  challenges,  such  refusal  cannot  be  assigned  as  error.  Ibid. 

lb.  Where  It  appeared  that  the  county  commissioners  had  not  revised  the  jury 
box  at  the  last  September  meeting,  and  It  also  appeared  that  the  jury 
boxes  were  not  kept  locked,  and  were  kept  in  a  place  easily  accessible  to 
unauthorized  persons ;  It  woe  held,  no  ground  of  challenge  to  the  array. 
Stale  V.  Kineley,  1021. 

19.  The  fact  that  one  person  drawn  on  the  special  venire  was  dead,  and  that 

another  had  removed  from  the  county,  before  the  time  when  the  commis- 
sioners should  have  revised  the  jury  box,  is  no  ground  for  a  challenge  to 
the  array.    Ibid. 

20.  A  challenge  to  the  array,  must  be  for  some  cause  which  affects  the  integrity 

and  fairness  of  the  entire  panel,  as  partiality  or  unfairness  in  the  person 
whose  duty  it  was  to  select  the  panel.    Ibid. 

21.  Qucere?    Whether  a  juror  who  has  a  bond  to  make  title  to  him  for  a  tract  of 

land,  on  which  he  has  made  a  payment,  but  a  poi*tion  of  the  purchase 
money  is  still  due,  is  a  freeholder,  so  as  to  be  competent  to  serve  on  the 
jury  as  a  special  venire  nian.    Ibid. 

22.  A  reasonable  number  of  jurors  of  any  particular  panel   may,  in  a  capital 

felony,  al  the  instance  of  the  State,  be  required  to  stand  aside,  until  all 
the  other  jurors  of  that  panel  shall  have  been  called ;  but  when  all  of  the 
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Others  have  been  called,  the  prisoner  has  the  right  to  have  the  jun)r»  ><3 
stood  aside,  tendered  to  him,  or  challenu^ed  by  the  State,  before  aDtrffcer 
venire  is  summoned.     Ibid. 

33.  The  right  to  challenge  Jurors  is  for  the  purpose  of  obtaining  a  fairaoo 
impartial  Jury,  and  It  was  never  intended  by  it  to  give  either  the  pmoo^r 
or  the  State,  the  right  to  select  certain  men  whom  the  party  wishes  !/• 
have  as  a  Juror.     Ibid. 

24.  So,  where  the  Court  allowed  a  challenge  for  cause  to  the  State,  to  which  th^- 

prisoner  excepted,  but  a  Jury  was  obtained  from  the  same  panel,  befcce 
the  prisoner  had  exhausted  his  peremptory  cballenges;  It  teaa  held^  that 
the  exception  as  to  the  cause  of  challenge,  would  not  be  passed  on  in  this 
Court,  as  it  would  be  presumed  that  a  fair  and  impartial  jury  waa  obtaiuetl. 
for  if  it  had  not  have  been,  the  prisoner  would  have  exercised  bis  right  to 
peremptorily  challenge  the  objectionable  juror.    Ibid. 

25.  If,  in  such  case,  the  original  panel  had  been  exhausted,  and  the  jury  com- 

pleted from  another,  the  prisoner  would  have  been  entitled  to  have  the 
Juror  challenged  by  the  State,  tendered,  and  if  the  cause  of  challenge  b\ 
the  State  had  been  insuflicient,  it  would  have  been  error,  entitling  him  to 
a  new  trial.    Ibid. 

26.  The  prisoner  however,  is  not  entitled  at  all  events  to  have  every  junir  ud 

the  panel,  not  challenged  by  the  State,  tendered,  as  this  right  is  subject  lo 
proper  exception,  such  as  that  a  Juror  of  the  panel  has  died,  or  failed  t^^ 
appear,  or  has,  for  proper  cause,  been  excused  by  the  Court,    /  bid. 

JUSTICES  OF  THE  PEACE: 

1.  In  actions  ex  contractu^  Justices  of  the  peace  have  jurisdiction,  when  the  »vm 

demanded  does  not  exceed  two  hundred  doUara,  but  in  actions*  ez  deit^o. 
their  Jurisdiction  is  limited  to  cases  wherein  the  value  of  the  property  doe^ 
not  exceed  lifty  dollars.    NoviUe  v.  Dew^  43. 

2.  In  actions  before  a  justice  of  the  peace,  if  on  contract,  the  summons  should 

statft  the  amount  demanded  ;  if  for  a  tort,  it  should  state  the  amount  of 
damages  claimed  ;  and  if  for  the  recovery  of  specific  pn>perty,  the  value 
of  the  property ;  and  such  statement  in  the  summons  give»  the  justice 
prima  facie  jurisdiction.     Ibui. 

3.  It  seeniSy  that  where  a  plaintiff  in  an  action  for  tort  before  a  justice  only 

demands  damages  lo  the  amount  of  fifty  dollars — and  on  the  trial  it  i* 
ascertained  that  his  damages  amounted  to  more  than  that  aum,  he  mar 
remit  the  excess,  and  thus  give  Jurisdiction  to  the  justice.     I  bid. 

4.  Where  in  an  action  of  claim  and  delivery,  it  appears  that  the  value  cf  the 

property  exceeds  fifty  dollartt,  it  at  once  ousts  the  jurisdiction  of  the  jus- 
tice, and  the  plaintiff  cannot  confer  jurisdiction  by  a  remitter.    I  btd. 

5.  A  judgment  rendered  by  a  justice  of  the  peace  iu  an  action  in  which  be  ba» 

no  Jurisdiction,  is  void.     Ibid 

6.  Where  in  an  action  of  claim  and  delivery  begun  before  a  justice,  the  jury 

found  the  value  of  the  property  to  be  over  fifty  dollars,  but  that  the 
plain titi  was  entitled  to  the  possession  ;  It  wtu  hdd,  that  the  justice  haii 
uo  jurisdiction  and  the  action  should  be  dismissed  and  the  property 
restored  to  the  defendant.     /  bid. 
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7.  Where  a  landlord  broii|2:ht  au  action  before  a  justice  of  tbe  peace  to  recover 
the  sum  of  eighty  dollars,  alleged  to  be  due  upon  a  contract  for  rent,  and 
ancillary  thereto  procured  an  order  for  the  seizure  and  delivery  to  biro 
of  certain  crops  of  greater  value  than  ilfty  dollars ;  Hdd^  (1)  the  question 
of  the  jurisdiction  of  a  justice  of  the  peace  is  determined  by  the  sum- 
mons and  complaint,  especially  the  former ;  (2)  the  order  for  the  seizure 
and  delivery  of  the  property  was  coram  Hon  judice^  but  did  not  oust  the 
jurisdiction  of  the  Court  over  the  cause  of  action.    MorrUm  v.  O'Bnant^  72. 

LANDLORD  AND  TENANT: 

1.  The  rule  is  well  settled  that  one  who  obtains  possession  of  land  under  a 

contract  of  lease  must  restore  the  iiossession  to  him  who  gave  it  before 
he  will  be  permitted  to  deny  the  lessor^s  title,  unless  he  be  evicted  by 
due  process^of  law  or  compelled  to  yield  to  a  paramount  title,  and  after- 
wards let  into  possession  by  a  new  and  distinct  title  of  a  new  landlord, 
and  this  bonajlde.  The  rule  extends  to  the  assignees  of  tbe  term.  I^e 
V.  2\«m«r,  47. 

2.  Where  it  appeared  that  the  title  to  the  land  in  controversy  was  in  N,  who 

resided  with  the  plaintiff,  her  Bon,  by  whom  her  business  was  managed  ; 
that  the  defendant  entered  under  a  lease  made  with  son,  in  which  no 
reference  was  made  to  the  mother,  and  the  rents  were  paid  to  him  ;  Held, 
that  these  facts  created  no  presumption  that  the  lease  was  made  on  behalf 
of  the  mother,  and  that  they  furnished  some  evidence  that  it  was  made 
in  the  name  and  for  the  benefit  of  the  plaintitf .    /  l^id. 

3.  Where  the  plaintiff  leased  a  house  from  the  defendant  and  agreed  to  pay  a 

certain  sum  as  rent,  and  the  defendant  afterwards  entered  and  tore  out 
certain  fixtures  and  damaged  the  furniture,  for  which  trespass  the  tenant 
brought  suit ;  It  waa  hdd^  that  the  alleged  damage  does  not  consvitute  a 
set-ofi^  against  the  amount  claimed  as  rent.     WUIU  v.  Branch,  142. 

4.  The  measure  of  damages  in  such  case,  would  be  tbe  cost  of  returning  the 

fixtures  so  taken  out,  repairlHg  the  furniture  injured,  and  such  conse- 
quential damages  as  were  the  direct  result  of  the  trespass,  such  as  the 
loss  resulting  from  inability  to  use  tbe  bouse  while  the  repairs  were  being 
made.    /  bid. 

5.  Where  a  lessor  injures  the  leased  property,  he  in  liable  to  the  lessee  for  the 
trespass.    /  bid. 

LARCENY : 

1.  There  are  no  accessories  before  the  fact  in  larceny,  for  not  only  those  who 

aid  and  abet,  but  all  who  advise,  counsel  or  procure  the  act  to  be  done, 
are  principals,    mtate  v.  Fox,  928. 

2.  If  an  indictment  charges  that  A  committed  the  theft,  and  B  was  present 

aiding  and  abetting,  and  the  proof  should  be  that  B  committed  the  theft 
and  A  was  present  aiding  and  abetting,  it  would  be  no  variance,  and  a 
conviction  would  be  sustained,    /bid. 
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L£AS£ : 

1.  Where  it  appeared  that  the  title  to  the  land  Id  coDlroversy  was  In  N,  wko 

resided  with  the  plaintiff,  her  sou,  bj'  whom  her  bu(^ilieK  was  mansfed; 
that  the  defeDdant  entered  under  a  lease  made  with  son.  In  which  ao 
reference  was  made  to  the  mother,  and  the  rents  were  paid  to  him ;  Hefd^ 
that  these  facts  created  no  presumption  that  the  lease  was  made  on  bdialf 
of  the  mother,  and  that  t^ej'  furnished  some  evidence  that  St  was  made 
in  the  name  and  for  the  benefit  of  the  plaintiff.    Ihte  v.  Turuer,  47. 

2.  Where  the  lessor  injures  the  leased  property,  be  is  liable  to  the  lessee  fur 

the  trespass.     WillU  v.  Branchy  142. 

8.  A  clause  of  a  will  was  as  follows:  ''I  give  and  devise  my  Willow  Biudi 
farm  and  fishery  *  ♦  *  *  to  my  nephew  T.  D.  H.,  his  heirs  sod 
assisrns.*'  The  testator  before  his  death  leased  the  iishery  by  articles  tPier 
partex  to  J.  W.  and  J.  M.,  for  two  j-ears,  with  a  ri^ht  to  the  leseees  to  con- 
tinue the  lease  for  five  years,  they  agreeing  to  pay  an  annual  rent  of  $500 
— the  payments  to  be  made  1st  of  June  of  each  year.  No  separate  bond 
was  taken  for  the  rent  of  each  year;  Held^  that  the  rent  which  became 
due  after  the  death  of  the  testator  followed  the  reversion  to  the  devisee. 
Holly  v.  Holly,  070. 

LIEN  : 

1.  Since  the  passage  of  the  Act  of  1S85,  ch.  859,  a  judgment  is  a  lien  on  the 
homestead  interest.  Quaere^  whether  this  Act  affects  causes  of  actioo 
accruing  prior  to  lt«  passage,    liankin  v.  Shaw,  405. 

2.-  Where  an  execution  issues  on  a  judgment  which  has  been  docketed  man 
than  ten  years,  or  when  the  ten  years  expires  after  the  issuing  but  befcre 
the  sale  under  the  execution,  it  conveys  no  authority  to  make  a  sale  of 
the  laud  so  as  to  preserve  the  judgment  lien  which  had  attached.  LstU 
V.  Lytle,  683. 

8.  If  an  execution  issues  on  a  judgment  more  than  ten  years  after  the  docket- 
lug,  but  which  is  not  dormant,  or  to  a  county  in  which  the  judgment  Ins 
never  been  docketed,  a  sale  of  both  real  and  personal  estate  under  It  is 
valid,  but  the  lien  ouly  relates  to  the  levy.    Ibid. 

4.  Where  a  judgment  has  become  dormant,  and  is  more  than  ten  years  old,  oo 

execution  can  issue  on  it,  unless  the  creditor  gives  to  the  debtor  as 
opportunity  t-o  set  up  the  statutory  bar.     Ibid. 

5.  So,  where  a  judgment  was  more  than  ten  years  old,  and  no  execution  had 

Issued  within  three  years,  and  the  creditor  issued  a  notice  of  a  mutjon  to 
issue  executiou,  and  the  clerk  made  no  order  to  that  effect,  but  issued  the 
execution ;  It  was  heldj  that  a  sale  thereunder  was  void.    Ibid. 

MANIFEST : 

In  an  action  against  a  common  carrier  for  injury  to  property  while  io  transit, 
the  bill  of  lading  and  manifest  showing  that  the  property  was  received  bv 
the  defendant  in  good  order,  is  pHma  facie  evidence  against  the  defead- 
ant,  but  it  is  not  conclusive,  and  may  be  rebutted.  BwnetU,  v.  Thi  BaM- 
roady  451. 
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MANSLAUGHTER: 
(See  MuRDBR). 

MARRIED  WOMEN: 

(See  COVEKTUHB). 

MARSHALLING  : 

1.  Where  oue  creditor  Is  secured  by  a  Jleu  upon  two  funds,  and  auotber  by  a 

lieu  upoD  only  one  of  them,  the  former  will  be  compelled  to  exhaust  the 
subject  of  his  exclusive  lien  before  he  can  resort  to  the  other.  I\>pe  v. 
HarrU,  eri. 

2.  The  equity  to  have  the  securities  embraced  in  a  trust  for  the  benefit  of  cred- 

itors of  different  classes,  marshalled  and  appropriated  In  exoneration  of 
the  liens  of  the  less  preferred  class  is  an  equity  against  the  debtor^  and  not 
a|i:ainst  the  doubly  secured  creditor.    Ibid. 

3.  The  rficht  of  the  debtor  to  a  homestead  is  superior  to  that  of  all  creditors 

except  so  far  as  It  may  be  impaired  by  the  voluntary  act  of  the  claimant. 
Ibid. 

MASTER  AND  SERVANT: 

A  railroad  company  is  bound  to  exercise  reasonable  care  in  seeing  that  the 
machines  it  furnishes  to  its  servants  are  suitable  and  safe,  and  If  it  fails 
to  do  this,  and  one  of  its  servants  is  injured,  without  fault  on  his  part,  the 
Railroad  is  liable.     Wamer  v.  The  Railroad  Co.,  250. 

MISDEMEANOR: 

L  If  a  statute  prohibits  a  matter  of  public  grievance  or  commands  a  matter  of 
public  convenience,  all  acts  or  omissions  contrary  to  the  prohibition  or 
command,  are  misdemeamors,  punishable  by  Indictment— (if  the  statute 
prescribe  no  other  method  of  proceeding) — notwithstanding  no  punish- 
ment is  prescribed  in  the  statute.    State  v.  Bloodworth,  918. 

2.  The  offence  of  removing  crops  without  payment,  or  giving  notice  of  such 
removal,  although  it  may  have  been  committed  secretly,  or  at  night,  is  a 
simple  misdemeanor,  and  cannot  be  punished  by  Imprisonment  in  the 
penitentiary.    The  Code,  ^$1006,  1097.    State  v.  B)ioelly  930. 

MISTAKE : 

1.  In  an  action  to  recover  land,  the  Court  may  allow  an  amendment  so  as  to  set 

up  a  mutual  mistake  in  a  deed.    £Jly  v.  Early,  1. 

2.  An  action  to  recover  the  possession  of  land,  and  to  correct  a  mutual  mis- 

take in  a  deed  for  the  same  land  executed  by  the  plaintiff  to  the  defend- 
ant, constitute  but  one  cause  of  action.    Ibid. 

3.  A  court  will  only  correct  a  mistake  in  a  deed  or  other  written  instrument  upon 

clear,  strong  and  convincing  proof,  and  it  is  error  in  the  Court  to  charge 
the  jury  that  the  plaintiff  is  entitled  to  have  the  Issue  found  in  his  favor 
upon  a  mere  preponderance  of  evidence.    Ibid. 
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4.  Id  such  casee,  if  the  Court  should  be  of  opinion  that  In  do  reaaonable  Tiev 
of  the  evidence,  is  it  sufficient  to  warrant  a  verdict  establishing  the  iDi»- 
take,  a  verdict  should  be  directed  for  the  defendant.    Ibid, 

5  Where  the  part  of  the  contract  attempted  to  be  proved  by  parol  has  been 
ninitted  by  fraud,  or  by  mutiud  mistake  or  accident,  it  may  be  used  as  t 
defence  to  an  action  on  the  contract,  if  proderly  pleaded.  Ray  r,  ES^- 
well,  10. 

6.  Where  the  maker  of  the  deed  is  not  interested  in  the  correction,  a  mutail 

mistake  need  not  be  shown.    Seott  v.  Queeny  462. 

7.  Courts  of  Equity  do  not  correct  mistakes  in  law,  unless  when  other  equita- 

ble elements,  such  as  surprise,  undue  influence,  Impttsition  and  the  like 
intervene,    iiandlin  v.  Ward^  490. 

MONUMENTS: 

1.  Where  it  appears  that  there  was  a  burying  ground,  cm  land  belonging  to  the 

defendant,  and  that  he  caused  his  employes  to  plough  it  up,  and  displace 
the  grave-stones ;  It  wax  hddy  some  evidence  to  go  to  the  jury  that  the 
defendant  was  guilty  under  the  act.    State  v.  WUaofi,  1015. 

2.  Where  the  owner  of  land  consents,  either  expressly  or  by  Implication  to  the 

interment  of  dead  bodies  on  his  land,  he  has  no  right  to  afterwards  remove 
the  bodies,  or  to  deface  or  pull  down  the  grave-stones  and  monumcBtt 
erected  to  perpetuate  their  memory.    Ibid. 

MORTGAGE : 

1.  While  an  unregistered  mortgage  is  not  valid  as  to  third  parties,  yet  the  lack 

of  registration  cannot  subject  to  sale  under  execution,  property  which 
would  be  exempt  if  there  were  no  mortgage.    BmU  v.  Harper,  333. 

2.  A  decree  of  foreclosure  of  a  mortgage  made  before  all  the  heirs-atrlaw  tA  the 

mortgagor,  who  had  been  declared  "  necessary  parties,"  were  made  partlei 
of  record,  is  iiTegular  and  will  be  set  aside  upon  proper  applkstida. 
Hughe*  V.  Hodg&ty  54. 

25.  The  sale  or  mortgage  of  a  crop  to  be  planted,  as  well  as  one  planted  aod  in 
process  of  cultivation,  is  valid— provided  the  place  where  the  crop  is  to  be 
produced  is  designated  with  certainty  sufficient  to  identify  it.  It  seam, 
parol  testimony  is  competent  to  fit  the  description  to  the  property  and 
show  the  agreement  of  the  parties.    Houndlree  v.  Britt,  104. 

4.  A  mortgage  conveying  •*  my  entire  crop  of  every  description  "  is  too  vsfoe 

to  pass  any  title  to  the  property  mentioned.    Ibid. 

5.  Where  a  bond  secured  by  a  mortgage  is  given  as  a  donatio  cauaa  martii,  tbe 

mortgaire  goes  with  the  bond  even  without  a  formal  traiiafer  of  the 
security.    Kiff  v.  Weaver,  274. 

t).  Under  the  terms  of  a  contract  to  buy  land,  the  vendee  was  to  have  the  title 
conveyed  to  her  upon  the  payment  of  a  ceruln  portion  of  the  purcbaie 
money,  at  a  future  day,  and  then  execute  a  mort^^age  to  the  vendor  to 
secure  the  residue,  the  payment  of  which  was  still  further  deferred. 
Litisrntioi)  arose  as  to  the  amount  which  had  been  paid  upon  thefint 
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instalmeDt,  and  the  demand  of  tbe  vendor  was  considerably  reduced.  It 
WON  hddy  that  the  entire  time  of  credit  having  expired,  the  vendor  was 
entitled  to  a  decree  of  sale,  the  vendee  not  tendering  the  balance  of  the 
amount  ascertained  to  be  due.     WiUiamt  v.  WhitUig^  481. 

7.  Where  a  mortgagor  sold  a  portion  of  the  mortgaged  land,  and  assigned  the 

bonds  given  for  the  purchase  mone}'  to  the  mortgagee,  who  had  actual 
notice  of  the  transaction,  and  who  afterwards  acquired  title  to  the  land ; 
It  wa»  hddy  that  the  mortgagee  could  not  coilect  the  bonds,  and  at  the 
same  time  deny  the  power  to  the  mortgagor  to  make  the  sale.  Pearfonv. 
Carr,  667. 

8.  Where  it  is  found  by  the  jury  that  a  mortirage  executed  by  husband  and 

wife,  of  the  wife's  property,  was  obtained  by  duress  practiced  on  the 
femej  It  is  error  to  cancel  the  Instrument  entirely,  but  it  should  still  be  left 
operative  as  to  the  husband's  interest.     Ware  v.  Netbit,  664. 

9.  Three  mortgages  were  executed  on  the  same  property,  and  the  money 

obtained  from  the  third,  was  used  to  discharge  the  first  pro  tanto.  When 
the  third  mortgage  was  executed,  the  first  mortgagee  covenanted  with 
the  third  mortgagee,  that  the  third  mortgage  should  have  preference  over 
the  unpaid  balan^  on  the  first ;  It  vxu  keidy  that  such  covenant  did  not 
have  the  effect  of  subrogating  the  third  mortgagee  to  the  rights  and  pri- 
orities of  the  first,  except  as  to  the  amount  still  due  to  the  first  mort- 
gagee.   Bank  v.  Moore,  784. 

10.  On  a  sale  of  the  land,  in  such  case,  the  proceeds  must  be  applied—lst.  To 

the  payment  of  the  amount  remaining  due  on  the  first  mortgage,  the 
third  mortgage  being  subrogated  to  his  rights;  2nd.  To  tbe  payment  of 
the  second  mortgage ;  and  8rd.  To  the  payment  of  the  balance  due  on 
the  third  mortgage.    Ibid. 

11.  A  person,  holding  possession  of  land  for  himself,  in  1858,  executed  a  mort- 

gage, and,  in  1859,  assigned  his  equity  of  redemption  to  the  mortgagee, 
but  continued  in  possession  ;  and  the  mortgagee  sold  and  conveyed  the 
land,  in  1873,  to  a  third  party,  who  entered  and  held  possession  until  1878, 
when  this  suit  was  commenced  ;  HeLd,  Ist,  That  the  mortgagor  became 
tenant  at  sufferance  of  the  raorigagee,  and  his  possession  was  the  posses- 
sion of  the  mortgagor  and  his  grantee  ;  2nd,  That,  the  defendant  and 
those  under  whom  he  claims  having  bad  actual  adverse  possession,  under 
known  and  visible  metes  and  bounds  of  the  land  In  controversy,  with 
color  of  title,  the  action  would  have  been  barred,  if  it  bad  been  brought 
by  the  plaintiff's  grantor,  or  his  heirs,  and  therefore  this  action,  which 
was  brought  by  the  heirs  of  the  grantee,  was  barred.  Johnson  v.  Prairie, 
773. 

MORTMAIN : 

1.  At  common  law,  in  the  absence  of  any  provision  in  the  charter,  a  corpora- 

tion has  the  power  to  acquire  and  hold  real  estate  in  fee.  The  statutes 
of  mortmain  have  never  been  adopted  in  this  State.  Mallett  v.  Simp- 
«m,  87. 

2.  Even  if  a  corporation  is  forbidden  by  its  charter  to  hold  or  take  a  title  to 

real  estate,  a  conveyance  of  land  to  It  is  not  void.    It  is  valid  until 
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vacated  by  a  direct  proceediiif^  by  the  soverelgu,  instituted  for  that  pnr- 
pose.     /  bUl. 

MOTION  : 

1.  This  Conn  will  uot  eotertaiu  any  motlou,  uulcfts  reduced  to  writing.  McVt^ 

V.  Lawiter^  131. 

2.  When  it  is  stated  in  the  order,  that  a  motioD  is  heard  **  at  on  t^ffldaeit^^'  tbe 

Iro plication  is,  nothing  else  appearing,  that  all  tbe  parties  consented  to 
accept  the  facts  as  if  stated  under  oath.    Eitury  y.  Hardee^  7^. 

MOTION  IN  THE  CAUSE : 

1.  Where  the  Court  has  gotten  Jurisdiction  over  tbe  parties  and  subject  mat- 

ter of  an  action,  it  will  not  permit  a  new  and  independent  action  to  be 
brought  to  settle  the  same  rights.  The  parties  cannot  by  consent  gi\ e  the 
Court  Jurisdiction  of  such  new  action,  and  when  the  facts  appear,  the 
Court  should  a  mevu  nwlu  dismiss  it.    Long  v.  Jarratt,  443. 

2.  A  purchaser  at  a  judicial  sale  bears  a  certain  relation  to  tbe  action  in  which 

tbe  frale  is  made,  and  be  must  enforce  any  rights  be  gets  by  such  par- 
chase  by  a  motion  in  tbe  pending  action,  and  bis  assignee  and  the  heir-- 
at-law of  such  assignees  must  do  the  same.    IbUl, 

3.  So  where  a  iiurchaser  at  a  sale  to  make  land  assets,  assigned  bis  bid,  and  hit 

assltrnee  paid  the  purchase  money,  but  did  not  get  a  deed,  and  after  his 
death  bis  administrator  and  heirs  atriaw  brought  suit  against  the  ad- 
ministrator who  sold  the  land  and  the  belrs-ai-law  of  tbe  intestate  whose 
land  was  sold  to  have  a  deed  executed ;  //  wu  hddy  that  the  relief  ma^t 
be  obtained  by  a  motion  lu  the  original  cause  in  which  tbe  land  was  sold, 
and  the  action  should  be  dismissed,  and  this  was  so,  although  the  objec- 
tion was  not  taken  in  tbe  Court  below.     Ibid. 

4.  In  such  case,  the  new  action  will  not  be  treated  as  a  motion  in  tbe  original 

cause.    Ibid. 

■ 

5.  A  judgment  cannot  be  collaterally  attacked  for  irregularity  except  for  such 

as  renders  it  absolutely  void.  1  he  proper  remedy  to  correct  an  irregularity, 
when  it  does  not  render  the  judgment  void,  is  by  a  motion  in  the  cause. 
BnrgtM  v.  Kirby,  575. 

tf.  Where  it  is  sought  to  attack  a  Judgment  for  fraud,  if  the  action  is  not  deter- 
mined, it  must  be  done  by  a  petition  in  tbe  action,  but  if  tbe  actiuo  bst 
been  determined,  it  must  be  done  by  an  independent  action.    Ibid, 

7.  Where  it  appears  in  tbe  record  that  all  tbe  defendants  were  served,  sod  it 
does  not  appear  that  any  of  them  were  infants,  tbe  judgment  is,  on  iu 
face,  regular,  and  If  any  of  tbe  defendants  wish  to  set  up  infancy,  it  mo&t 
be  done  by  a  motion  in  tbe  cause,  to  set  tbe  judgment  aside  for  irregu- 
larity.   Ibid, 

MURDER : 

1.  Where  a  prisoner  is  accused  of  murder  by  poisoning  with  strychnia,  it  b 
competent  to  show  that  he  bought  some  of  this  drag  the  previoos  year. 
atate  V.  Coie,  »58. 
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2.  Where  an  assauli  was  made  at  the  same  time  u])ou  two  persous,  one  of 
whom  was  killed,  It  is  competent  for  the  survivor  to  testify  to  the  charac- 
ter and  nature  of  the  wounds  inflicted  on  him.    St€Ue  v.  Gooch,  987. 

8.  When  the  defence  offered  evidence  to  hhow  that  one  of  the  prisoners  did 
not  have  a  knife  on  the  day  of  the  homicide,  it  is  competent  for  tbe  State 
to  show  that  both  prisoners  were  seen  together  shortly  before  the  homi- 
cide, and  that  one  of  them  did  have  a  knife  ;  the  homicide  having  been 
committed  with  such  a  weapon.    Ibid. 

4.  Evidence  is  competent  to  show  thai  the  prisoners  had  bad  feeling  against 

the  deceased,  on  account  of  some  disputed  accounts.    Ibid, 

5.  Evidence  is  not  competent  on  the  part  of  the  prisoners,  to  show  that  the 

deceased  kept  false  accounts  with  other  persons.    Ibid. 

6L  In  cases  of  homicide,  tbe  question  is,  did  the  prisoner  bear  malice  towards 
the  deceased,  and  evidence  is  incompetent  to  show  that  the  deceased  bore 
malice  towards  the  prisoner.    /  bid. 

7.  Evidence  of  the  moral  character  of  the  deceased  is  irrelevant,  unless  it  is  to 

show  that  he  was  a  violent  man,  and  it  is  only  competeut  then,  when  the 
evidence  of  the  homicide  is  wholly  circumstantial,  and  the  character  of 
the  transaction  is  in  doubt ;  or  when  there  is  evidence  tending  to  show 
that  the  killing  was  done  in  self-defence.     Ibid. 

8.  It  is  not  error  for  tbe  Court  to  refuse  to  charge  the  Jury  that  when  a  pris- 

oner relies  upon  extenuating  circumstances  to  reduce  the  grade  of  the 
offense  from  murder  to  manslaughter  or  excusable  homicide,  and  circum- 
stances come  out  from  the  States*  witnesses  which  tend  to  establish  the 
defence,  then  It  is  tbe  duty  of  the  jury  to  cousider  all  the  evidence,  and 
if  they  are  not  satisfied  of  the  guilt  of  the  prisoner  beyond  a  reasonable 
doubt,  they  should  acquit.    Ibid. 

9.  Where  two  or  more  conspire  to  do  an  unlawful  act,  although  the  act  be 

done  by  one,  yet  they  are  all  equally  principals.  So,  when  two  persons 
were  engaged  in  pursuit  of  an  unlawful  act,  the  two  having  the  same 
object  in  view,  and  in  pursuit  of  that  common  purpose,  one  of  them 
takes  life,  under  such  circumstances  as  makes  It  murder  in  him,  it  amounts 
to  murder  in  the  other,  also.    Ibid. 

10.  If  two  persons  seek  another,  and  under  the  pretense  of  a  figbt,  conspire  to 

stab  him,  and  In  the  fight  he  Is  killed,  It  Is  murder,  no  matter  what  the 
provocation  may  be,  after  the  fight  has  commenced.    Ibid. 

11.  If  in  a  fight,  one  party  uses  an  excess  of  violence,  out  of  all  proportioo  to 

the  provocation,  and  kills  the  other.  It  Is  murder,  although  he  had  no 
intention  to  take  life  when  the  fight  begun.    Ibid. 

12.  If  one  enters  into  a  contest,  dangerously  armed,  and  fights  under  an  unfair 

advantage,  although  mutual  blows  pass,  and  he  kills  his  antagonist,  11  is 
murder  and  not  manslaughter.     Ibid. 

IS.  As  a  general  rule,  evidence  is  not  admissible  to  show  that  the  deceased  was 
a  man  of  violent  temper,  and  a  dangerous  man,  because  the  law  protects 
the  lives  of  violent  men,  as  much  so  as  those  of  a  peaceable  disposition, 
and  evidence  is  also  generally  Incompetent  to  show  that  the  deceased  had 
threatened  tbe  life  of  the  prisoner.    StaU  v.  Hensdey^  1021. 
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14.  The  exception  to  these  rules,  is :  1st.  When  it  appears  that  the  killing 

done  in  self-defence,  ttod.  If  the  evidence  of  the  killing  be  wholly  cir- 
cumstantial, and  the  character  of  the  slaying  is  in  doubt,  and  to  mike 
such  evidence  admissible  in  either  case,  it  must  appear  that  the  priMocr 
knew  of  the  violent  character  of  the  deceased,  and  of  the  fact  that  tbe 
threats  had  been  made.    Ibid. 

15.  If  the  prisoner  seek  the  deceased  for  the  purpose  of  fighting  with  him, 

intending  to  kill  him  if  he  resists,  and  a  light  ensues,  and  tbe  pnsooer 
slays  the  deceased,  it  is  murder,  although  deceased  puts  the  prisoner  la 
danger  of  his  life,  during  the  fight.    Ibid. 

16.  tio,  if  A  assaults  B  first,  and  upon  that  assault,  B  assaulted  A  so  fiercely  as 

to  put  A,  the  aggressor,  in  great  peril  of  his  life,  and  A  kills  B,  this  is 
murder,  and  A  cannot  set  up  that  he  slew  B  in  self-defence.     Ibid. 

NAVIGABLE  WATERS: 

1.  Navigable  waters,  constituted  as  highways,  are  not  ascertained  here  as  io 

England,  by  the  extent  of  the  ebb  and  flow  of  the  tide,  but  for  their 
capacity  for  floating  boats  used  as  instruments  of  commerce.  Broad»aBt\. 
Baker,  675. 

2.  Such  waters  do  not  lose  their  character  as  navigable,  because  interrupted  by 

falls  if  they  can  be  used  for  the  purposes  of  commerce  both  above  and 
below.    Ibid, 

8.  The  public  have  the  right  to  the  use  of  navigable  streams,  which  are  used 
as  highways,  in  passing  up  and  down  it,  from  one  point  to  another.   Ibid. 

NEGLIGENCE : 

1.  A  railroad  company  is  bound  to  exercise  reasonable  care  in  seeing  that  the 

machines  it  furnishes  to  Its  servants  are  suitable  and  safe,  and  If  it  fails 
to  do  this  and  one  of  its  servants  is  injured,  without  fault  on  his  part,  the 
railroad  is  liable.     Warner  v.  The  Bailroady  250. 

2.  If  the  railroad  is  negligent  in  this  respect,  it  is  charged  in  law  with  notice  of 

the  unfltness  of  the  machine,  and  cannot  take  advantage  of  its  own 
wrong,  and  set  up  as  a  defence  to  an  action  for  such  injury,  that  it  did 
not  have  notice  of  the  defect  in  its  machine.    Ibid. 

3.  In  an  action  against  a  railroad  for  negligently  causing  the  death  of  plainiilTs 

intestate,  tho  complaint  need  not  state  that  the  defendant  had  notice  of 
the  defect  in  its  machinery,  which  caused  the  death,  nor  that  the  intestate 
left  next-of-kin.    Ibid. 

4.  It  is  no  negligence  for  a  railroad  company  to  place  freight,  liable  to  be 

injured  by  water,  on  an  open  flat  car,  when  the  size  of  the  box  in  which 
it  is  packed  renders  it  impossible  to  put  it  in  a  box  car,  and  precaoUoos 
are  taken  to  protect  tbe  property  from  the  weather.  Atrwdl  v.  Tie 
Railroad,  457* 

5.  When  the  allegation  of  negligence  is  that  the  property  was  injured  by  water 

while  in  transit,  evidence  is  admissible  that  no  rain  fell  while  the  prop- 
erty was  on  the  defendant's  road,  and  that  the  car  on  which  it  was  bdog 
transported  was  not  allowed  to  be  stopped  near  any  water  tank.    Ihid. 
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6.  The  action  for  damages  for  an  iojury  resultiug  in  death,  given  by  $1498  of 

The  Code,  mu8t  be  brought  within  one  year  after  the  death  of  the  Injured 
person,  or  it  will  be  barred.     Taylor  v.  Cranberry  Iron  Co.^  5*i5. 

7.  The  provision  of  this  statute  liniitiug  the  time  within  which  the  action  must 

be  brought,  is  not  a  statute  of  limitations.  The  statute  confers  a  right  of 
action  which  did  not  exist  before,  and  it  must  be  strictly  complied  with. 
As  there  is  no  saving  clause  as  to  the  time  of  bringing  the  action,  no 
explanation  as  to  why  It  was  not  brought  will  avail.    I  bid 

8.  Where  the  plaintiff^s  negligence  contributes  to  the  Injury  of  which  he  com- 

plains, and  for  which  he  seeks  lo  be  compensated  in  damages,  he  cannot 
recover ;  and  the  same  rule  applies  when  it  is  shown  that  both  parties  are 
in  fault.    Bigler  v.  The  Hailroad  Co.,  604. 

9.  Where  highways  cross  railways,  the  law  requires  a  reasonable  degree  of 

care  and  diligence  in  both  the  public  and  the  corporation  In  the  use  of  the 
crossing,  and  negligence  in  the  corporation  will  not  excuse  a  traveller 
approaching  the  crossing,  from  using  that  degree  of  care  and  clrcumspec- 
tion,  necessary  to  secure  his  safety.    Ibid. 

10.  Where  a  traveller  is  approaching  a  railway  crossing,  with  an  unobstructed 

view  of  the  track  in  both  directions,  it  is  his  duty  to  look  both  ways,  and 
if  he  attempts  to  cross  in  front  of  an  advancing  train,  and  receives  injury, 
he  cannot  recover,  and  the  failure  of  the  engineman  to  give  the  precau- 
tionary signal,  when  it  does  not  contribute  to  the  accident,  does  not 
impose  a  liability  on  the  corporation.    Ibid. 

11.  Although  a  person  injured  by  a  railroad  train,  be  in  fault  to  some  extent, 

yet  he  can  recover,  if  the  injury  could  not  have  been  avoided  by  ordinary 
care  on  his  part.    Ibid. 

12.  Railroad  corporations  are  not  required  to  stop  their  trains,  when  a  vehicle 

is  seen  by  the  engineman  approaching  a  crossing  in  order  to  allow  it  to 
pass  the  track  in  front  of  the  train.    Ibid. 

13.  Negligence  can  be  attributed  to  a  railroad  company  only  when  it  has  notice 

of  the  emergency  in  time,  by  the  use  of  ordinary  diligence,  the  means 
being  at  hand,  to  avoid  the  accident.    /  bid. 

14.  It  is  not  contributory  negligence  j[>er  m,  for  a  passenger  to  alight  from  a  train 

which  has  almost  come  to  a  full  stop,  at  a  regular  passenger  depot.  Nance 
v.  The  JiaUi-oad,  t51Q. 

15.  It  is  negligence  in  a  railroad  company,  if   its  engineman  suddenly  and  vio- 

lently move  a  passenger  train,  at  a  time  and  place  where  passengers  may 
be  expected  to  be  getting  on  and  oil  the  train,  and  this  is  so,  although  the 
train  has  not  come  to  a  full  stop,  but  is  very  slowly  moving.    Ibid. 

16.  Where  an  employe  is  injured  by  the  negligence  of  a  fellow-servant,  the  com- 

mon master  Is  not  liable  for  the  injury.    Kirk  v.  The  Railrottd^  625. 

17.  A  foreman,  who  directs  the  work  of  the  other  servants,  is  as  much  a  servant 

as  those  whose  work  he  superintends,  and  if  the  common  master  has  a 
general  supervision  of  the  work,  he  Is  not  liable  for  the  foreman's  negli- 
gence, although  the  injured  servant  is  obliged  to  obey  the  foreman's 
orders.     Ibid. 
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18.  Tbe  term  fellow- servant  includes  all  who  serve  the  same  master,  irort  ondcr 

the  same  contracts,  derive  authority  and  compeosation  from  tbe  same 
source,  and  are  en|^au:ed  in  the  same  general  basinef^.  altboaeh  it  majbe 
in  different  grades  and  departments  of  it.     fbid. 

19.  A  person  cannot  be  heard  to  say,  that  work  which  he  has  Toluntarilj  agreed 

to  do,  Is  not  within  tbe  scope  of  his  employment.  When  be  agrees  to  act 
with  other  employees,  he  becomes  their  f el  low-servant,  so  far  as  to  intro- 
duce between  them  the  same  rule  of  legal  responribiHty,  and  this  rale 
applies  to  one  who  is  voluntarily  assisting  the  servants  in  tbejr  v4«iL 
rbid. 

20.  So,  where  it  appeared  that  a  yard  master  had  the  general  maDagement  of 

making  up,  switching  and  receiving  trains ;  IlwuMd,  that  a  ear-repairer 
was  his  fellow  servant,  and  the  company  was  not  liable  for  an  injoir 
resulting  from  his  negligence.     Ibid. 

21.  The  existence  of  negligence,  upon  a  given  state  of  facts,  is  generally  to  be 

ascertained  and  declared  by  the  Court,  but  cabes  may  occur,  where  facts 
are  no  inseparably  mixed  in  criving  a  complexion  to  the  result,  as  to  require 
submission  to  tbe  jury.    Heltars  v.  The  RaUroad,  654. 

22.  Where  there  is  a  junction  of  two  roads,  one  using  the  track  of  the  defend- 

ant, and  the  defendant  provided  a  switch  at  the  juncture,  which  alvayi 
kept  its  track  open  and  in  good  condition ;  It  vdom  heldy  that  the  defendant 
was  not  required  to  keep  a  watchman  or  guard  at  the  switch.     Jhid. 

23.  While  the  highest  degree  of  care  is  required  of  railroads,  in  providing 

against  accidents  which  may  be  foreseen,  they  are  not  required  to  provide 
against  such  as  no  reasonable  degree  of  foresight  would  suppose  likely  to 
happen.     Ibid. 

24.  To  render  tbe  defendant  liable,  the  injury  must  be  the  natural  and  proba- 

ble consequence  of  the  negligence,  such  as  under  the  circurostaocM, 
ought  to  have  been  foreseen  by  the  wrong-doer,  as  the  natural  conse- 
quence of  his  act.    Ibid. 

25.  Where  one  railroad  corporation  allows  another  to  use  its  track  by  nmoiaiE 

Its  own  trains  over  the  consenting  company's  road,  and  thus  exereisinic 
the  franchise  of  the  latter,  such  consenting  company  remains  liable  for 
tbe  negligence  of  the  servant  of  the  other  company,  as  much  as  it  would 
be  for  that  of  its  own.    Ibid. 

26.  This  principle  does  not  extend  to  cases  where  the  cars  of  the  other  com- 

pany are  not  rightfully  on  the  defendant's  road.     Ibid. 

2>i.  Where  the  defendant  road  allowed  another  to  use  its  track  for  a  «bort  dis- 
tance, in  getting  to  a  station,  and  some  cars  on  tbe  road  became detacb«d 
from  a  train,  and  run  on  the  defendant's  road,  in  consequence  of  wbicb 
an  accident  occurred,  and  the  plaintiff 's intestate  was  killed;  It  wa$  keU^ 
that  the  defendant  was  not  negligent,  and  the  action  would  not  lie.    /^«tf- 

28.  As  a  general  rule.  It  Is  not  necessary  to  prove  negligence  when  one  has  law- 
ful custody  of  prisoners,  for  it  is  implied,  unless  occasioned  by  tbe  act  of 
God,  or  from  irresistible  adverse  force.     UtaU  v.  JbhntvHy  924. 
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NEGOTIABLE  INSTRUMENT: 

1.  If  the  endorsee  of  a  negotiable  Instrument  before  its  maturity  knew,  or  If 

such  fact«  came  to  his  Icnowledf^e,  which,  If  inquired  into,  would  have 
informed  him  of  an  equity  of  the  maker,  he  takes  the  instrument  cum 
mtere.     HuUbert  v.  Uonglcu,  132. 

2.  Where  a  negotiable  note  is  secured  by  a  mortgage,  the  fact  that  one-half  the 

land  has  been  released.  Is  some  evidence  to  charge  a  purchaser  of  the 
note  before  maturity  with  notice  that  there  has  been  a  partial  payment 
on  the  note.    Ibid. 

3.  If  anything  appears  to  a  party  calculated  to  attract  attention  or  stimulate 

Inquiry,  the  person  Is  affected  with  knowledge  of  all  that  the  inquiry 
would  have  disclosed.    Ibid. 

4.  Where  the  payee  of  a  note,  on  which  there  have  been  partial  payments 

made,  which  are  not  entered  on  the  note,  endorses  it  to  a  third  party,  for 
its  full  face  value,  he  Is  liable  as  endorser  for  the  full  face  value  of  the 
note.     Htdbert  v.  Dwtglcut,  128. 

5.  The  equitable  owner  of  bills,  bonds  and  promissory  notes  can  maintain  an 

action  on  them  in  his  own  name,  so  the  assignee  of  an  unindorsed  bond 
or  note  may  bring  an  action  on  it  in  his  own  name.    A'^/f  v.  Weaver,  274. 

6.  The  possession  of  an  unindorsed  negotiable  note,  payable  to  bearer,  raises 

the  presumption  that  the  person  producing  it  on  the  trial  is  the  rightful 
owner  thereof.     I  but. 

7.  Bills,  bonds  and  promissory  notes  and  all  other  evidences  of  debt,  although 

payable  to  order  and  not  endorsed,  may  be  given  as  dmiatioiitx  causa  mor- 
tUj  and  the  donee  may  sue  on  them  In  his  own  name.    Ibid. 

8.  Where  a  bond  secured  by  a  mortgage  Is  given  as  a  donatio  catua  m»rtis,  the 

mortgage  goes  with  the  bond  even  without  a  formal  transfer  of  the 
security.    Ibid. 

9.  In  an  action  by  an  administrator  to  recover  certain  l)onds  of  his  intestate, 

which  the  defendant  alleged  were  given  him  as  a  donatio  caiua  mortiHf  the 
defendant  having  possession  of  the  bonds  is  not  required  to  prove  the  gift 
by  more  than  a  preponderance  of  evidence.    Ibid. 

10.  Where  a  bond  was  dated  in  North  Carolina,  but  had  no  specitled  place  of 
payment ;  It  wm  hdd,  that  it  was  governed  by  the  usury  laws  of  this  dtatt- , 
and  it  is  immaterial  that  the  pleadings  admit  that  the  bond  was  delivered 
in  Virginia.    Jfon-w  v.  Hockaday,  288. 

IL  If,  in  such  case,  It  had  appeared  that  the  bond  was  given  for  goods  pur< 
chased  in  Virginia,  the  rule  would  be  different.    Ibid. 

VSL  Quare^  whether  the  contracting  parties  can  agree  on  a  rate  of  interest,  legal 
where  the  contract  is  made,  but  Illegal  where  it  is  to  be  performed. 
iMd. 

13.  The  transferree  of  a  negotiable  instrument  after  maturity,  takes  Its  subject 

to  all  the  defences  to  which  it  was  exposed  when  held  by  the  transferror. 
Griffin  V.  Hasty,  438. 

14.  The  possession  of  an  unendorsed  negotiable  note,  raises  a  presumption  of 

fact  as  between  the  holder  and  payor,  that  the  holder  Is  the  owner.    But 
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this  presumptloD  does  not  arise  as  between  the  holder  and  the  payee,  wIm 
has  the  lef^al  title.     Holly  v.  UoUyy  670. 

NEW  ACTION: 

1.  Where  a  Rale  of  land  is  made  ander  a  decree  of  Court,  ft  caDDot  be  enllat- 

erally  impeached  Id  au  independent  acilou  brought  to  recover  the  land. 
As  lon^  as  the  decretal  order  of  sale  and  conveyance  remain  unmodified, 
the  conveyance  authorized  by  it  must  also  stand,  and  such  orders  can 
only  be  impeached  by  a  direct  proceeding  for  that  purpose.  Summer  \. 
tieaxomit,  371. 

2.  Where  the  Court  has  (gotten  Jurisdiction  over  the  parties  and  subject  matter 

of  an  action,  it  will  not  permit  a  new  and  independent  action  to  be  bronilii 
to  settle  the  same  rights.  The  parties  cannot  by  consent  give  the  Coart 
jurisdiction  of  such  new  action,  and  when  the  facts  appear,  the  Coart 
should  ex  mero  motu  dismiss  it.    Long  v.  Jatn-aU,  443. 

3.  A  purchaser  at  a  judicial  sale,  bears  a  certain  relation  to  the  action  io  wbicli 

the  sale  is  made,  and  he  must  enforce  any  rights  he  gets  by  soch  por 
chase  by  a  motion  in  the  pending  action,  and  his  assignees  and  the  beln- 
at-law  of  such  assigoee  roust  do  the  same.     Tbid, 

4.  So,  where  a  purchaser  at  a  sale  to  make  land  assets,  assigned  his  bid,  and 

his  assignee  paid  the  purchase  money,  but  did  not  get  a  deed,  and  after 
his  death,  his  administrator  and  helrs-at-law  brought  suit  against  the 
administrator  who  sold  the  land  and  the  heirs-at-law  of  the  intestate 
whose  land  was  sold,  to  have  a  deed  executed  ;  It  wu  held,  tbitt  the  relief 
must  be  obtained  by  a  motion  in  the  original  cause  in  which  the  land  vu 
sold,  and  the  action  should  be  dismissed,  and  this  was  so,  although  the 
objection  was  not  taken  in  the  Court  below,     f  bid. 

5.  In  such  case,  the  new  action  will  not  be  treated  as  a  motion  in  the  orifinal 

cause.     Ibid. 

fi.  Where  an  agreement  to  submit  a  matter  in  controversy  in  a  pending  actSoo 
to  arbitration,  is  not  made  a  rule  of  Court,  but  in  accordance  with  u 
independent  agreement  made  outside  of  the  action,  the  failure  of  dtbcr 
party  to  abide  by  the  award,  furnishes  a  new  cause  of  action  for  the 
recovery  of  damages  at  law,  or  for  specific  performance.  In  a  proper  rase, 
in  a  Court  of  Equity.     Meicaff  v.  Outhrie,  447. 

7.  In  either  case,  the  remedy  must  be  sought  in  a  new  action,  and  cannot  be 

obtained  by  setting  it  up  in  a  supplemental  complaint  in  the  action  pend- 
ing.   Ibid. 

8.  A  cause  of  action  which  occurred  after  an  action  was  instituted,  cannot  be 

interjected  in  the  pending  action  by  a  supplemental  complaint^  altbooirb 
it  relates  to  the  subject  matter  of  the  pending  action.    Ibid. 

9.  Where  ft  is  sought  to  attack  a  judgment  for  fraud,  if  the  action  is  not 

determined,  it  must  be  done  by  a  petition  in  the  action,  but  If  the  arti<« 
has  been  determined,  it  must  be  done  by  an  independent  action 
v.  Kh'by.  575. 
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NEW  PROMISE : 

1.  An  action  cannot  be  maiutaiued  on  a  new  promise  to  pay  a  debt  secured  by 

a  bond,  while  the  bond  is  still  in  force.    King  v.  PhiUipHf  556. 

2.  Where  an  action  is  brought  to  enforce  payment  of  a  bond,  and  a  new  promise 

is  relied  on  to  rebut  an  alleged  compromise  and  satisfaction,  the  com- 
plaint should  declare  on  the  bond,  and  the  new  promise  be  relied  on  to 
rebut  the  compromise.    Ibid. 

NEW  TRIAL: 

1.  A  new  trial  will  not  be  irranted,  if  the  verdict  is  a  proper  one,  although  it 
may  have  been  returned  in  obedience  to  an  erroneous  instruction  from 
the  Court.    Boundtree  v.  Brittj  1(H. 

a.  The  submission  to  the  jury  of  immaterial  issues  which  tend  to  mislead  or 
confuse,  is  ground  for  a  new  trial.     Willia  v.  Branch,  142. 

3.  The  Court  has  the  right,  after  the  verdict  Is  rendered,  to  propound  questions 

to  the  Jury  for  the  purpose  of  ascertaining  whether  or  not  it  should  set 
aside  the  verdict.     Wihwi  v.  Hughes,  182. 

4.  Where  it  appears  that  the  notes  of  the  trial  have  been  lost,  and  the  Judge 

certifies  that  he  cannot  make  up  the  case  on  appeal  without  them,  and 
the  parties  cannot  agree  on  a  statement  of  the  case,  and  it  further  appears 
that  the  appellant  is  In  no  default  in  perfecting  his  appeal,  a  new  trial  will 
be  granted.    Burton  v.  Oreen,  215. 

5.  Although  the  trial  Judge  lays  down  the  law  correctly  in  his  charge,  a  new 

trial  will  be  given,  if  the  instructions  are  not  applicable  to  the  facts  of 
the  case,  and  not  warranted  by  the  evidence.    King  v.  Wdlsj  344. 

6.  Where  it  appears  from  the  record  that  the  issues  were  not  eliminated  in 

writing  and  submitted  to  the  jury,  but  simply,  *'  that  the  Jury  found  all 
issues  in  favor  of  the  plaintiff,'*  a  new  trial  will  not  be  granted,  unless 
objection  was  taken  at  the  trial.    Lcanb  v.  Sloan,  584. 

7.  A  new  trial  awarded  by  the  Supreme  Court,  re-opens  the  controversy  for  the 

admission  of  any  evidence  that  Is  itself  competent,  and  which,  if  offered 
at  the  first  trial,  should  have  been  received,  and  this  equally  applies  to 
cases  when  the  fact«  are  to  be  passed  on  by  the  Judge  instead  of  a  jury. 
Jones  V.  Hwepton,  700. 

8.  This  rule  does  not  apply  to  those  cases,  where  of  several  is.^ues,  severable  in 

their  relations  to  each  other,  an  error  enters  into  one,  which  in  no  wise 
affects  the  others,  when  a  new  trial  may  be  granted  on  that  issue  alone, 
nor  does  it  apply  where  some  essential  issue  in  controversy,  necessary  to 
be  determined  before  final  Judgment,  has  not  been  passed  upon,  when 
such  issue  may  be  eliminated  and  sent  down  for  trial.    Ibid. 

9.  Where  a  new  trial  was  asked  on  the  ground  that  one  of  the  Jurors  who  sat 

on  the  trial  of  the  case  became  Insane  very  shortly  after  the  verdict  was 
rendered,  and  so  might  be  supposed  to  have  been  insane  while  acting  as 
a  juror,  the  matter  is  entirely  in  the  discretion  of  the  trial  Judge,  in  the 
absence  of  any  finding  of  fact  that  the  juror  was  insane  while  on  the  jury. 
State  V.  Rogen,  b60. 
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10.  It  is  the  duty  of  the  trial  Jud^e  to  watcb  the  course  of  the  u^umeDt  to  the 

jury,  and  to  see  that  no  injustice  arisiug  from  it  is  done  to  either  the  pris- 
oner or  the  State,  and  nothing  appearing  to  the  contrary,  he  is  presumed 
to  have  done  so.    Ibid. 

11.  Abuse  of  privilege  in  the  argument  to  the  jury,  is  never  ground  for  a  new 

trial,  except  when  it  is  gross,  and  probably  injured  the  complainiog  party, 
and  was  not  properly  checked  by  the  trial  judge.    Ibid. 

18.  Where  the  conviction  is  proper,  but  the  Supreme  Court  proDOuncesavron^ 
judgment,  a  new  trial  will  not  be  ordered,  but  the  case  remanded,  in  order 
that  a  proper  judgment  may  be  pronounced.    State  v.  Johfuouy  808. 

13.  The  Supreme  Court  has  no  jurisdiction  to  grant  new  trials  in  criminal  cases 
for  newly  discovered  evidence.    State  v.  Stamee^  973 ;  State  v.  Gooeh,  961. 

NEXT-OF-KIN  : 

1.  In  action  by  an  administrator,  under  the  statute,  for  damages  for  negli- 

gently causing  the  death  of  his  intestate,  the  complaint  need  not  allege 
that  the  iutesUte  left  next-of-kin.     Warner  v.  The  Bailroad,  250. 

2.  There  is  a  presumption  that  every  intestate  leaves  next-of-kin,  and  the  party 

who  wishes  to  negative  the  presumption,  must  aver  and  prove  it.    Ibid, 

3.  In  actions  under  the  statute,  for  damages  for  negligently  causing  the  death 

of  the  intestate,  if  there  be  uo  next-of-kin  who  are  entitled  to  the  recoveiy 
under  the  statute  of  distributions,  the  recovery  goes  to  the  UniversJtj. 
Ibid. 

4.  Where  the  personal  estate  is  insufficient,  or  when  it  consists  of  slaves,  which 

after  being  delivered  to  the  next-of-kin,  were  lust  by  the  ri*  mofor  of  war, 
the  land  becomes  liable  for  the  debts,  and  payment  may  be  enforced 
against  any  tract,  leaving  those  whose  property  may  be  taken,  to  obCaia 
contribution  from  the  other  heirs  or  devisees,  according  to  the  lespecUve 
value  of  the  lands  held  by  them.    Lilly  v.  Wooley,  412. 

5.  The  rule  which  puts  the  personal  in  front  of  the  real  estate  in  the  payment 

of  debts,  has  reference  to  cases  where  both  are  in  the  jurisdiction  of  the 
Court.    Ibid, 

6.  Where  the  executor  dies,  the  next-of-kin,  in  the  order  named  In  the  sutute, 

or  his  appointee,  is  entitled  to  administration  with  the  will  annexed,  in 
preference  to  the  highest  creditor.    Little  v.  Berry ^  433. 

NON-SUIT : 

1.  A  plaintiff  may,  in  deference  to  an  intimation  from  the  Court  that  be  cao- 

not  maintain  his  action,  submit  to  a  non-suit,  and  have  the  questions  of 
law  reviewed  upon  appeal.    Hedrick  v.  PraHty  101. 

2.  Parties  to  an  action  may  agree  that,  if  a  verdict — rendered  In  favor  of  a 

plaintifT,  subject  to  the  opinion  of  the  Court  upon  a  question  of  law 
re<ierved — is  set  aside,  the  plaintiff  may  submit  to  a  judgment  of  ooo- 
sult,  and,  upon  appeal,  the  question  will  be  reviewable  in  the  Saprenc 
Court.    Ibid. 
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3.  If  a  verdict  in  lavor  of  a  plalntifT  is  set  a^ide  upoo  the  grouud  tbat  the  Court 
holds  a  question  of  law  reserved,  with  the  defendaut,  the  effect  is  to 
award  c  new  trial,  aud  the  plaintiff — there  being  no  ai^reement,  or  further 
intimation  from  the  Court — cannot  voluntarily  take  a  non-suit  and  appeal. 
Ibid. 

NOTICE : 

1.  If  the  endorsee  of  a  uef^otiable  instrument  before  its  maturity  knew,  or  if 

such  facts  came  to  his  knowledge,  which,  if  inquired  into,  would  have 
informed  him  of  an  equity  of  the  maker,  he  takes  the  instrument  eum 
mure,    Hurlbert  v.  J)<mgla»,  122. 

2.  Where  a  negotiable  note  is  secured  by  a  mortgage,  the  fact  that  one-half  the 

land  has  been  released,  is  some  evidence  to  charge  a  purchaser  of  the 
note  before  maturity  with  notice  tbat  there  has  been  a  partial  payment  on 
the  note.    Ibid. 

3.  If  anything  appears  to  a  party  calculated  to  attract  attention  or  stimulate 

inquiry,  the  person  is  affected  with  knowledge  of  all  that  the  inquiry 
would  have  disclosed.    Ibid. 

4.  Notice  to  an  attorney  of  any  matter  relating  to  the  business  in  which  he  is 

engaged  for  his  client,  is  notice  to  the  client.    Ibid. 

5.  Where  an  attorney  sold  a  note  to  a  person  who  was  occasionally  his  client, 

and  such  attorney,  acting  for  the  purchaser,  investigated  the  title  to  the 
land  on  which  the  note  was  secured  by  a  mortgage,  and  was  afterwards 
employed  by  the  purchaser  to  bring  suit  on,  and  collect  the  note ;  It  was 
fuidy  to  be  some  eyidence  that  the  attorney  was  acting  for  the  purchaser 
in  the  sale  of  the  note.    Ibid. 

6.  II  a  railroad  company  is  negligent  in  furnishing  improper  and  unsafe  ma- 

chines to  its  servants,  it  is  charged  in  law  with  notice  of  such  unfitness, 
and  cannot  take  advantage  of  its  own  wrong,  and  set  up  as  a  defence, 
that  it  had  no  notice  of  the  defect.     Warner  v.  The  Railroad^  250. 

7.  It  is  unnecessary  to  formally  allege  notice  of  such  defect  in  the  complaint, 

when  facts  are  stated  from  which  the  law  will  imply  notice.    Ibid. 

8.  A  writ  of  Assistance  is  In  the  nature  of  an  equitable  habere  fadae  po^eeMioneni^ 

and  only  issues  out  of  Courts  of  Equity,  when  land  has  been  sold  under 
a  decree,  and  the  terre-tenant  refuses  to  give  possession  to  the  purchaser. 
Knight  v.  HoughtaUing,  408. 

9.  The  writ  is  never  granted  except  when  the  case  is  clear,  and  notice  has  been 

given  to  the  person  in  possession  of  the  land.    Ibid. 

10.  Where  a  case  has  been  heard  in  the  Supreme  Court,  aud  certified  to  the 

Court  below  to  proceed  with  according  to  law,  no  notice  is  necessary  of  a 
motion  for  judgment  in  conformity  with  the  certificate.  There  is  no 
necessity  for  notice,  when  the  case  comes  on  for  trial  at  a  regular  term  of 
the  Court.     WiUiam»  v.  WhUing,  481. 

11.  In  an  action  for  damages  under  the  statute  for  wilfully  firing  the  defendant's 

woods,  by  which  the  plaintiff's  woods  were  burnt,  (The  Code,  §52  and 
$53),  the  setting  fire  to  the  woods  without  notice  is  the  ground  of  the 
action,  and  by  a  waiver  of  the  notice  the  pJaintiff  will  lose  his  cause  of 
action  under  the  statute.    Lamb  v.  Sloauy  534. 
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I  12.  The  waiver  of  notice  io  such  case  does  not  affect  the  cause  of  aetioo  for  the 

penalty  prescribed  In  the  statute,  nor  is  it  any  defence  in  an  iDdictacot 
for  the  misdemeanor.    Ibid. 

13.  In  actions  for  damages  under  the  statute,  the  defendant  cannot  show  that 

be  used  reasonable  care  in  firing  bis  woods,  and  reasonable  diligence  to 
prevent  the  fire  from  damaging  adjoining  woodlands.  If  he  fails  to  f!tn 
the  statutory  notice,  and  damage  ensues,  the  cause  of  action  is  complete. 
Ibid. 

14.  It  is  no  defence  to  an  action  for  damages  under  the  statute  for  the  defend- 

ant to  show  that  the  plaintiff  has  already  recovered  the  penalty  Imposed 
by  the  statute,  and  that  in  addition  thereto,  that  he  had  been  indicted  f<r 
the  misdemeanor.    Ibid. 

15.  Where  the  defendant  in  such  case  admits  that  he  set  fire  to  his  woods  wltb- 

out  giving  the  statutory  notice,  nothing  else  appearing,  the  law  presaneB 
that  he  did  it  wilfully.    Ibid 

NUISANCE : 

To  make  an  act  a  nuisance  it  must  be  done  in  the  presence  and  hearing,  sad 
lo  the  annoyance  of  divers  persons  about  the  place  where  the  act  vm 
done.    State  v.  Cainan,  880. 

OBSTRUCTING  HIGHWAY: 

1.  A  public  square  for  the  general  public's  use,  and  as  a  means  of  access  to  the 

court- bouse  and  other  public  buildings,  is  substantially  a  public  highway, 
and  is  usually  so  described  in  an  indictment  charging  its  obstroctioo. 
State  V.  Longy  896. 

2.  If  not  sufficiently  described,  in  this  indictment,  as  a  highway,  the  objection 

is  removed  by  the  averment,  that  thereafter  the  citizens  of  the  State 
*' could  not,  nor  can  now,  go,  return,  pass  and  repass  as  t^  wtghi  md 
were  accustomed  to  do,  *  *  *  to  the  great  damage  and  common  noi- 
sance."    Ibid. 

3.  An  easement  in  land  may  be  presumed  from  long,  continuous,  and  nniDter- 

rupted  enjoyment,  and  its  abandonment  and  discontinuance  may  be 
presumed  from  non-u»er^  and  obstructions  acquiesced  in  and  submitted  to, 
without  resistance,  for  a  period  sufficient  to  raise  such  presumption. 
This  applies  to  public  as  well  as  private  easements.    Ibid. 

4.  It  was,  therefore,  error  to  refuse  to  charge  the  jury,  that  if  the  defendant 

and  those  under  whom  he  claimed,  had  possession  of  the  land  covered  by 
his  store,  adversely,  continuously,  and  openly  for  twenty  years  next  priif 
to  the  finding  of  this  bill,  excluding  the  time  between  2lst  May,  1861,  and 
January,  1870,  the  defendant  is  not  guilty.    Ibid. 

5.  It  was  not  error  to  charge  the  jury,  that  the  two  years'  statute  barring  proee- 

cutlons  for  misdemeanors,  has  no  application  to  this  case,  ttecaase,  if  tlw 
putting  of  the  house  was  an  offence,  it  was  a  continuous  nuisance  and  s 
violation  of  law.     Ibid. 
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OFFICERS : 

1.  Officers  of  the  Courts  are  Dot  compelled  to  perform  their  duties,  unless  t.be 

fees  prescribed  by  law  are  paid  or  tendered  them,  but  they  must  demand 
them  before  Uichet  can  be  Imputed  to  litigants.     Wnt  v.  ReyuiAdu^  333. 

2.  Officers  and  public  agents  will  not  be  held  to  the  rigorous  couimon-Iaw  rule 

of  responsibility  for  the  cust(Mly  of  convicts  employed  in  labors  outttide 
of  the  penitentiary,  aetttal  negligence  being  the  t«st  of  guilt.  Mate  v. 
JoAwtoHy  OrM. 

8.  As  a  general  iiile,  it  is  not  necessary  to  prove  negligence  when  one  has  law- 
ful custody  of  prisoners,  for  it  is  implied,  unless  occasioned  by  the  act  of 
God,  or  from  Irresistible  adverse  force,    ibid. 

OFFICIAL  BOND : 

1.  Where  a  complaint  alleges  that  a  judgment  debtor  demanded  his  personal 

property  exemptions  in  apt  time,  but  that  the  sheriff  failed  and  refused 
to  allot  it  to  him,  and  afterwards  sold  the  property  and  applied  the  money 
to  executions  in  his  hands,  it  sufficiently  alleges  a  breach  of  the  bond, 
and  a  motion  to  dismiss,  because  the  complaint  does  not  state  facts  suf- 
licient  to  constitute  a  cause  of  action,  was  properly  refused,    iicott  v. 

2.  The  refusal  of  the  sheriff  to  lay  off  the  personal  property  exemption  lu  a 

debtor  on  whose  chattels  he  has  levied,  is  a  breach  of  his  official  bond, 
and  an  action  thereon  lies  in  favor  of  such  debtor.    J  bid. 

ORDINANCES  OF  CITIES  AND  TOWNS: 

1.  A  justice  of  the  peace  has  jurisdiction  to  try  misdemeanors  arising  from 

violations  of  the  ordinances  of  cities  and  towns.    Ulate  v.  Woody  boo. 

2.  An  ordinance  of  a  town  which  provides,  that  for  certain  offences,  the  olTeu- 

der  shall  pay  not  more  than  tifty  dollars  or  suffer  imprisonment  not  tu 
exceed  one  month,  is  void  for  vagueness  and  uncertainty,  iitaie  v.  Cnu- 
hJioWj  877. 

3.  The  charter  of  the  town  of  Durham,  (Private  Acts  lb74,  chap.  110,)  does 

not  authorize  the  commissioners  to  prescribe  imprisonment  as  a  punish- 
ment for  a  violation  of  a  town  ordinance.  It  only  authorizes  impri«>MU- 
meut,  if  the  party  offending  fails  to  pay  the  penalty  incurred,  when  judg- 
ment therefor  is  obtained  agamst  him.    Ibid. 

4.  Nor  does  the  general  statute  in  relation  to  *' Towns  and  Cities,''  authorize 

imprisonment  for  violation  of  such  ordinance.  It  provides  that  the  com- 
missioners of  towns  may  enforce  their  by-laws  and  regulations,  and  com- 
pel the  performance  of  duties  imposed,  by  suitable  penalties,  by  which  is 
meant  pecuniary  penalties,  to  be  paid  because  of  some  default  or  viola- 
tion of  law.    Ibid. 

5.  While  it  is  made  a  misdemeanor  to  violate  an  ordinance  of  a  town,  these 

statutes  imply  a  valid  ordinance.  It  is  no  offence  to  violate  or  disregard 
a  void  ordinance.     Ibid. 
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6.  A  justice  of  the  peace  has  concurrent  jurisdiction  with  the  ma^or  of  a  city 

or  town,  of  violations  of  town  ordinances,  which  are  made  misdemeaoors, 
and  the  punishment  of  which  cannot  exceed  a  flue  of  tift j  dolJar&,  or  io- 
prisonment  for  thirty  days.    Utaie  v.  Cainau,  8S0. 

7.  It  is  not  necessary,  In  indictments  for  violations  of  city  ordinances,  to  Kt 

out  the  ordinance  in  the  warrant.  It  is  sufflcieiit  to  refer  to  it  by  such 
indicia^  as  point  it  out  with  sufficient  certainty.    Ibid. 

8.  A  city  ordinance  punishing?  by  a  fine,  loud  and  boisterous  cursiiii;  and  swear- 

ins;  in  any  street,  bouse,  or  elsewhere  in  the  city,  creates  a  dimioal 
offence,  and  one  which  it  is  in  the  power  of  the  municipal  corporation  to 
create.    Ibid. 

9.  lu  an  Indictment  under  this  ordinance,  it  is  not  necessary'  to  set  oat  the 

words  used  by  the  defendant.    /  bid. 

10.  Where  a  town  ordinance  provided  that  for  certain  disorderly  coodact,  the 

offender  mi^ht  be  fined  by  the  mayor  not  more  than  five  dollars :  It  iah 
heldy  that  the  ordinance  was  void,  t>ecause  the  amount  of  the  fine  was 
not  fixed  and  definite.    State  v.  Caivati,  883. 

11.  In  such  case,  if  the  ordinance  had  imposed  a  fine  of  a  certain  amouDt,  «itb 

power  In  the  mayor  or  other  police  justice,  to  remit  a  portion  thereof  ia 
his  discretion,  it  would  have  been  valid.     Ibid. 

12.  An  ordinance  of  a  city  or  town,  which  makes  an  act  which  is  panisbable  as 

a  criminal  offence  under  the  general  law  of  the  Stat«,  an  offence  aj^aioft 
the  town,  punishable  by  fine  or  imprisonment,  is  void.  State  v.  KeitA,  93S. 

PAR  DELICTUM: 

The  rule  that  the  Courts  will  never  aid  a  party,  when  the  contract  is  €tmtra 
bo7ios  mores,  is  only  departed  from,  when  oppression,  impositioD,  hard- 
ship, undue  influence,  or  fi^reat  inequality  of  condition  or  aj^  is  sfaowa. 
Sparkft  v.  Sparht^  527. 

PARTIAL  PAYMENTS: 

1.  Where  the  payee  of  a  note,  on  which  there  have  been  partial  payments 

made,  which  are  not  entered  on  the  note,  endorses  it  to  a  third  party  for 
its  full  value,  he  Is  liable  as  endorser  for  the  full  face  value  of  the  oot«. 
Hvlbert  v.  Douglattj  122. 

2.  It  requires  the  assent  of  both  parties  to  make  a  contract.    8o»  when  a 

debtor  pays  a  sum  supposed  b}*  him  to  be  the  balance  due  on  bis  bond. 
aiui  the  creditor  refuses  to  f^ive  up  the  bond,  but  says  that  he  will  credil 
the  amount  pald«  it  does  not  amount  to  a  compromise  and  satisfactioa  of 
the  bond,  althou^rb  the  debtor  intends  it  as  such.    King  v.  PhUUpt,  555. 

3.  Wliere  an  action  is  brouerht  to  enforce  payment  of  a  bond,  and  a  oev 

pr()ii)i>e  is  relied  on  to  rebut  an  alleged  compromise  and  satijKfaction,  the 
complaint  should  declare  on  the  bond,  and  the  new  promise  be  rolied  ra 
to  rebut  the  compromise.    Ibid. 
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PARTIES : 

1.  An  objectiun  that,  one  who  has  been  permitted  to  become  a  party  plaintilf 

upon  filinjif  a  prosecution  bond,  has  not  complied  with  the  condition, 
comes  too  late  after  the  amendment  has  been  made  and  supplemental 
complaint  filed.  The  execution  of  such  bond  is  an  incidental  and  not  an 
essential  condition  of  the  order.     Hughes  v.  Hodge*^  56. 

2.  A  supplemental  complaint,  or  answer,  is  required  from  new  parties  only 

when  the  previous  record  of  the  cause  does  not  show  how  they  are  con- 
nected with  the  controversy  or  Interested  in  its  result ;  but  where  the 
•  death  of  the  ori^nal  party  and  the  relationship  of  the  new  parties  to  him 
are  ascertained,  there  seems  to  be  no  necessity  for  supplemental  plead- 
ings.   Ihid. 

3.  Where  a  policy  of  insurance  is  payable  to  the  personal  representative  of  the 

deceased,  bis  administrator  may  maintain  an  action  for  the  money,  against 
some  of  the  next  of  kin,  who  have  received  it.     Elliott  v.  Whedbee^  115. 

4.  Where  an  action  was  brought  against  three  judirment  debtors  and  the 

administratrix  of  a  fourth,  on  the  Judgment,  and  the  heirs-at  law  of  the 
deceased  judgment  debtor  were  made  parties,  and  the  prayer  for  judg- 
ment was  that  execution  i<sue  against  the  three  defendants  who  were 
alive,  and  that  t!te  administratrix  of  the  dead  one  proceed  to  sell  his  land 
to  make  ast>ers ;  It  was  held,  that  the  heirs  were  unnecessary  parties,  and 
that  the  plaintiiT  was  not  entitled  to  bis  prayer  for  judgment  against  the 
administratrix  to  sell  the  land,  but  this  was  not  ground  of  demurrer  by 
one  of  the  other  defendants.    Moore  v.  Nowdly  2(55. 

5.  The  assignee  of  a  judgment  can  sue  on  it  in  his  own  name.     Ibid. 

6.  The  equitable  owner  of  bills,  bonds  and  promissor}'  notes  can  maintain  an 

action  on  them  in  his  own  name,  so  the  assignee  of  an  unindorsed  bond 
or  note  may  bring  an  action  on  it  in  his  own  name.     Kiff  v.  Weaver,  274. 

7.  Bills,  bonds  and  promissory  notes  and  all  other  evidences  of  debt,  although 

payable  to  order  and  not  endorsed,  may  be  given  as  donations  eau^a 
morttMy  and  the  donee  may  sue  on  them  in  his  own  name.     Ibid. 

8.  Any  claim  or  demand  can  be  transferred,  ar.d  the  assignee  maintain  an 

action  on  it  in  his  own  name,  except  when  It  is  to  recover  damages  for 
a  personal  Injury,  or  for  breach  of  promise  of  marriage,  or  when  it  is 
founded  on  a  grant  made  void  by  statute,  or  when  the  transfer  is  forbid- 
den by  statute,  or  when  it  would  contravene  public  policy.  Bsity  v. 
Rousifeau,  855. 

9.  The  share  of  an  infant  in  an  estate  in  the  hands  of  his  guardian  is  capable 

to  being  assigned,  and  when  so  assigned,  the  assignee  and  not  the  infant 
is  the  proper  relator  in  an  action  on  the  guardian  bond.     Ibid. 

10.  Where  it  appears  from  the  record  that  a  person  was  a  party  to  an  action, 

when  in  fact  he  was  not,  the  legal  presumption  that  he  was  a  party  is 
conclusive,  until  removed  by  a  correction  of  the  record  itself,  by  a  direct 
proceeding  for  that  purpose.    iSumiier  v.  Hesxanm,  371. 

11.  A  special  proceeding  to  settle  an  estate  is  equitable  in  Its  character,  and  the 

Court  having  general  jurisdiction  of  the  parties  and  subject  matter,  may 
make  the  next  of  kin  and  helrs-at-law  parties,  and  compel  the  former  to 
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iiecouiit  for  tbe  pereonal  property  received  by  them  first,  arid  tbeo.  If 
necessary,  may  order  the  real  property  to  be  sold  to  make  assets  to  par 
debts;  or  if  tbe  befr  bas  scld  tbe  laod  and  has  the  proceeds,  tbe  Court 
may  compel  au  appropriation  of  tbe  ^ame,  if  it  shall  appear  that  tbe  land 
wufi  liable.      Wonlen  v.  MeKennon^  878. 

12.  Under  tbe  former  system,  where  le^al  and  equitable  ricrhts  were  admioi*- 

tered  in  separate  tribunals,  a  Court  of  Equity  could  not  confer  upoo  a 
receiver  appointed  by  it  a  capacity  to  sue  in  his  own  name  not  recnentvd 
In  a  Court  of  Law,  but  this  is  cbang^ed  since  the  adoption  of  tbe  Code  tn- 
rem,  which  authorizes  tbe  party  in  interest  to  sue  irt  his  own  name.  Grujf 
V.  LewfHf  398. 

13.  A  receiver  appointed  upon  tbe  dissolution   of  a  corporation,  or  a  trustee 

>  charged  with  the  collection  of  it^  assets,  can  brinj?  suit  in  bis  own  name 
against  a  debtor  of  the  corporation,  or  he  can  brin^  such  suit  in  tbe  name 
of  the  corporation.    Ibid. 

14.  In  order  to  support  the  defence  of  another  action  pending,  tbe  two  actioos 

must  be  between  tbe  same  parties.  So,  where  tbe  defendant  in  one  suit 
i.<%  the  plaintiff  in  another,  in  both  of  which  actions  the  title  to  tbe  same 
trade- marie  is  brought  in  question,  the  plea  of  another  action  pending 
will  not  avail  him  in  an  action  by  tbe  assignee  of  t be  defendant  io  tbe 
rirst  suit  iu  regard  to  tbe  title  of  the  same  trade-mark.  BlaekwHl  it  To. 
V.  McElwee,  425. 

15.  Where  pending  a  reference,  the  defendant    moved   before  the  referee  to 

make  new  parties,  which  motion  tbe  referee  certified  to  tbe  SuperiorCoort 
for  its  action,  where  the  motion  was  allowed,  and  the  plaintiff  appealed, 
the  ai)peal  was  dismissed.     White  v.  Utley^  511. 

16.  Under  the  present  system,  the  equitable  owner  of  a  note  or  bond  muit  we 

for  it  in  his  own  name.     Eyn^ton  v.  Carr,  «48. 

17.  Where  an  action  on  an  administration  bond  was  brought  in  the  name  of  tbe 

administrator  de  boni*  notij  and  not  in  that  of  tbe  State  on  his  relation,  to 
amendment  making  the  proper  plaintiff  will  be  allowed  in  tbe  Supreme 
Court,  without  terms,  where  the  objection  was  not  t-aken  below,  and  wa» 
made  for  tbe  first  time  in  this  Court.     (rrwU  v.  Rogen,  735. 

lb:  Such  amendments  will  not  be  allowed  when  they  would  destroy  a  just  \epl 
ground  for  the  appeal,  which  existed  v/ben  it  was  taken,  such  as  tbe  Intro- 
duetiou  of  a  parly  plaintiif  who  could  maintain  the  action,  while  the  ptrtj 
To  the  record  when  tbe  appeal  was  taken  could  nut  do  so,  and  objection 
was  made  for  tbe  cause.    Ibid. 

lU.  It  was  a  rule  of  the  common  law,  which  is  in  force  in  this  State,  thai  a  coo- 
veyance  of  land,  held  adversely  to  the  grantor,  was  void,  as  to  tbe  person 
90  holding:  adverse  possession  and  those  claiming  under  bim,  but  was  valid 
and  pusses  the  title  as  to  all  the  rest  of  the  world.    JohHM>H  v,  Ptairii,  778. 

2().  This  is  altered  by  The  Code,  §177,  to  the  extent  of  allowing  the  erantee 
to  .'*ue  in  his  own  name,  provided  he,  or  any  grantor  or  any  other  perMD 
through  whom  he  may  derive  title,  might  maintain  such  action.  Dotvith> 
standine:  such  conveyance  was  void,  by  reason  of  such  actual  adverw 
possession,  when  it  was  made.     Ibid. 
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PARTITION  : 

Wbere  one  tenant  in  common  has  been  ousted  by  bis  co-tenant,  who  brings  an 
action  of  ejectment  to  recover  the  possession,  the  Superior  Court  bas  no 
Jurisdiction  to  order  a  partition  of  tbe  land.    I^etper  v.  Neagle^  38S. 

PARTNERSHIP: 

1.  Wbere  a  complaint  alleges  tbai  a  judgment  debtor  demanded  bis  personal 
property  exemption  in  apt  time,  but  that  the  sheriff  failed  and  refused  to 
allot  it  to  him,  and  afterwards  sold  the  property  and  applied  tbe  money  to 
executions  in  bis  bands,  it  sufficiently  allei;es  u  breach  of  tbe  bond,  and  a 
motion  to  dismiss,  because  tbe  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  was  properly  refused.  Scotl  v.  Kenan^  29t5. 

2.  One  partner,  with  tbe  assent  of  tbe  other,  is  entitled  to  have  a  personal 

property  exemption  allotted  to  him  out  of  the  partnership  property  before 
the  partnership  debts  are  paid,  and  it  is  immaterial  that  he  bas  individual 
property  sufficient  to  make  up  tbe  exemption.    Ibid. 

3.  Each  partner  bas  a  right,  for  bis  own  exoneration,  to  have  the  partnership 

property  applied  to  the  payment  of  tbe  joint  debts,  but  the  partnership 
creditors  have  no  such  equity.     I  bid. 

4.  The  refusal  of  tbe  sheriff  to  lay  off  tbe  personal  property  exemption  to  a 

debtor  on  whose  chattels  be  bas  levied,  is  a  breach  of  his  official  bond, 
and  an  action  thereon  lies  in  favor  of  such  debtor.    Ibid. 

5.  After  tbe  dissolution  of  a  firm  by  tbe  death  of  one  of  tbe  partners,  it  is  tbe 

duty  of  tbe  surviviui?  partner  to  settle  up  tbe  joint  estate  in  tbe  manner 
most  conducive  to  the  interests  of  all  persons  interested.  Vali*ert  v.  Mil- 
ler, 600. 

6.  While  a  surviving  partner  cannot  enter  into  contracts,  or  create  liabilities 

which  will  bind  tbe  estate  of  his  deceased  partner,  yet  be  is  not  bound  to 
sacrifice  tbe  interest  of  tbe  firm,  and  if  be  contracts  debts,  bona  fide  for 
tbe  interest  of  tbe  common  property,  he  may  pay  them  out  of  the  com- 
mon fund.     Ibid.  ' 

7.  So,  where  on  the  death  of  a  partner  tbe  partnership  bad  a  large  amount  of 

unfinished  work  and  raw  material  on  hand,  which  could  only  have  been 
disposed  of  at  a  sacrifice ;  It  was  ?uld,  that  creditors  advancing  means  to  the 
survivor,  in  good  faith,  to  enable  him  to  finish  tbe  work,  and  use  up  the 
raw  material,  are  entitled  to  payment  out  of  the  partnership  assets.    Ibid. 

PEACE  WARRANT: 

1.  No  appeal  lies  from  tbe  order  of  a  justice  of   the  peace,  requiring  the 

defendant  In  a  peace  warrant  to  enter  into  a  recognizance  to  keep  the 
peace.    State  v.  Walker,  857. 

2.  Id  such  case,  upon  appeal  to  tbe  Superior  Court,  that  Court  bas  no  power 

to  discbarge  the  defendant,  but  should  dismiss  the  appeal.    I  hid. 

PENALTY : 

1.  A  Court  of  Equity  will  never  enforce  a  penalty,  although  it  be  imposed  by 
a  statute,  and  a  party  who  seeks  relief  in  a  Court  of  Equity  in  a  case  for 


1174  INDEX. 


which  the  statute  has  provided  a  penalty,  must  seek  ooij"  his  actual  dam- 
age.    Broadnax  v.  Baker ^  675. 

2.  Where  the  plaiotiff  granted  a  ferry  franchise  from  two  points,  opposite  eacb 
other,  on  a  large  stream  ;  It  was  held,  that  he  could  not  enjoin  and  recover 
damaji^es  from  a  part 3^  who  used  the  stream  as  a  highway  in  cooTeying 
freight  from  points  up  the  river,  although  one  of  these  points  was  withto 
the  statutory  distance  of  five  miles.    Ibid. 

PENDANCY  OF  ANOTHER  ACTION  : 

In  order  to  support  the  defence  of  another  action  pending,  the  two  action* 
must  be  betweeu  the  same  parties.  So,  where  tiie  defendant  in  one  soil 
is  the  plaintiff  in  another,  in  both  of  which  actions  the  title  to  the  same 
trade-mark  is  brought  in  question,  the  plea  of  another  action  pending 
will  not  avail  him  in  an  action  by  the  assignee  of  the  defendant  in  the 
Urst  suit  in  regard  to  the  title  of  the  same  trade-mark.  BUukwtU  &  Oo. 
V.  McEltoee,  425. 

PENITENTIARY: 

1.  Only  felonies  where  no  specific  punishment  is  prescribed,  and  offences  that 

are  infamous,  or  done  in  secrecy  and  malice,  or  with  deceit  and  intent  to 
defraud,  can  be  punished  by  imprisonment  in  the  penitentiary.  6Uiit 
v.  I\,well,  920. 

2.  The  offence  of  removing  crops,  without  payment,  or  giving  notice  of  sneh 

removal,  although  it  may  have  been  committed  secretly,  or  at  night,  is  a 
simple  misdemeanor,  and  cannot  be  punished  by  imprisonment  in  the 
penitentiary.     The  Code,  ^§1096,  1097.     Ibid. 

3.  A  person  employed  as  a  guard,  in  the  management  of  convicts,  is  criminally 

responsible  for  the  escape  of  prisoners  confided  to  his  care.  iX^U  t. 
Johnson,  924. 

4.  Officers  and  public  agents  will  not  be  held  to  the  rigorous  common-law  role 

of  responsibility  for  the  custody  of  convicts  employed  in  labors  oat&lde 
of  the  penitentiary,  actual  negligence  being  the  test  of  guilt.    Ibid. 

PERSONAL  PROPERTY  EXEMPTION ; 

1.  A  debtor  is  entitled  to  have  his  personal  property  exemption  ascertained  up 

to  and  immediately  before  the  sale.    BUe  v.  Harper,  23. 

2.  After  an  execution  has  been  returned  with  the  allotment  of  the  penoosl 

property  exemption,  it  becomes  an  estoppel,  but  as  long  as  the  proc««i 
remains  in  the  officer's  hands,  such  allotment  Is  m  JUri,  and  may  be  cor- 
rected.   Ibid. 

3.  If  property  belonging  to  the  judgment  debtor  has  been  omitted  bj  the 

appraisers,  they  have  the  power  to  correct  the  allotment.    Ibid. 

4.  While  an  unregistered  mortgage  is  not  valid  as  to  third  parties,  yet  the  \a£k 

of  registration  cannot  subject  to  sale  under  execution,  property  which 
would  be  exempt  if  there  were  no  mortgages.     Ibid. 

5.  Where  a  complaint  alleges  that  a  judgment  debtor  demanded  his  perMWil 

property  exemptions  in  apt  time,  but  that  the  sheriff  failed  and  refused 
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to  allot  it  to  bim,  and  afterwards  sold  tbe  property  and  applied  the  moDe}' 
to  executions  in  his  bands,  it  suflicientl}*  alleges  a  breacb  of  the  bond, 
and  a  motion  to  dismiss,  because  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  was  properly  refused.  Scott  v. 
Kmauy  396. 

6.  One  partner  with  the  assent  of  the  other,  is  entitled  to  have  a  personal 

property  exemption  allotted  to  him  out  of  the  partnersbip  property  before 
the  partnership  debts  are  paid,  and  it  is  immaterial  that  he  has  individual 
property  sufficient  to  make  up  the  exemption.     Ibid. 

7.  Each  partner  has  a  rig^bt,  for  his  own  exoneration,  to  have  the  partnership 

property  applied  to  the  payment  of  the  joint  debts,  but  the  partnership 
creditors  have  no  such  equity.     /  bid. 

8.  The  refusal  <if  the  aherifl  to  lay  off  the  personal  property  exemption  to  a 

debtor  on  whose  chattels  he  has  levied,  is  a  breach  of  his  official  bond, 
and  an  action  thereon  lies  in  favor  of  such  debtor.    Ibid. 

PLEADINGS : 

1.  The  Court  cannot,  except  by  consent,  allow  an  amendment  which  changes 

the  pleadings  so  as  to  make  it  substautially  a  new  action,  but  an  amend- 
ment which  only  adds  to  the  original  cause  of  action  is  not  of  this  nature, 
and  may  be  allowed.     £!ly  v.  Early ^  1. 

2.  In  an  action  to  recover  land,  the  Court  may  allow  an  amendment  so  as  to  set 

up  s  mistake  in  a  deed.    Ibid. 

3.  Where,  in  an  action  to  recover  land,  the  Court  allowed  the  plaintiff  to 

amend,  so  as  to  set  up  a  mutual  mistake  in  a  deed,  the  statute  only  runs 
against  the  relief  demanded  by  the  amended  complaint  to  the  time  when 
the  action  was  commenced.     Ibid. 

4.  An  objection  that,  one  who  has  been  permitted  to  become  a  party  plaintiff 

upon  filing  a  prosecution  bond,  has  not  complied  with  the  condition, 
comes  too  late  after  the  amendment  has  been  made  and  supplemental 
complaint  filed.  The  execution  of  such  bond  is  an  incidental  and  not  an 
essential  condition  of  the  order.    Bugfies  v.  Hodges,  56. 

5.  A  supplemental  complaint,  or  answer,  is  required  from  new  parties  only 

when  the  previous  record  of  the  cause  does  not  show  how  they  are  con- 
*  nected  with  the  controversy  or  interested  in  its  result ;  but  where  the 
death  of  the  original  party  and  the  relationship  of  the  new  parties  to  him 
are  ascertained,  there  seems  to  be  no  necessity  for  supplemental  plead- 
ings.   Ibid. 

(5.  Evidence  of  betterments  placed  upon  the  land  by  the  tenant  is  not  compe- 
tent, no  Issue  in  respect  thereto  having  been  made  bf  the  pleadings,  ten- 
dered by  the  parties,  or  submitted  by  the  Court.     Morri*  v.  WBriant^  72. 

7.  Under  the  Code  practice,  co-defendants  cannot  set  up  demands  and  ask 
relief  against  each  other,  unless  their  disputes  arise  out  of  the  subject  of  the 
action  as  set  out  iu  the  complaint,  and  have  such  relation  to  the  plaintiff's 
claim  that  their  adjustment  is  necessary  to  a  final  determination  of  the 
cause.     HnJbert  v.  Douglcu,  122. 
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8.  Ibe  plain  tifl  must  allege  his  cause  of  action  in  his  complaint,  and  he  cao- 

uot  recover  on  a  cause  of  action  set  up  in  the  pleadings  of  hia  adt ersarr. 
Wmu  V.  Blanch,  142. 

9.  In  some  cases  a  defective  statement  of  a  cause  of  action  may  be  aided  bj 

the  answer.    Ibid. 

10.  Where  the  cause  of  action  set  out  in  the  complaint,  was  that  the  defendaDt 

had  torn  out  certain  gas  iiztures  and  damaged  certain  famiture,  and  so 
deprived  the  plaintiff  of  the  use  of  a  certain  house,  the  plaiotifl  cannot 
abandon  these  causes  of  action  and  recover  for  a  breach  of  the  tenns 
of  the  lease  for  the  house.    Ibid. 

11.  A  variance  arises  where  the  proofs  do  not  sustain  the  cause  of  actloii  alleged 

in  the  complaint.  If  it  is  immaterial,  it  will  be  disregarded ;  if  material 
and  misleading,  the  Court  may,  in  its  discretion,  allow  an  amendment, 
upon  just  terms;  but  where  the  evidence  relates  to  a  cause  of  actioo 
entirely  different  from  that  stated  in  the  complaint,  it  is  nob  a  case  of 
variance  at  all,  and  it  was  never  intended  by  the  Code,  to  allow  a  plainiifl 
to  prove  a  cause  of  action  which  he  has  not  alleged.    Ibid. 

12.  Pleadings  should  clearly  and  plainly  allege  the  cause  of  action  or  defence, 

and  where  they  fail  to  do  so  the  Court  may,  ex  mero  motu^  direct  them  to 
be  reformed.     Tuni£r  v.  Quthrdl,  239. 

13.  Statements  and  admissions  iu  the  pleadings  may  be  used  as  evidence  against 

the  party  pleading  them,  but  they  must  be  introduced  as  evidence  at  ti»e 
proper  time,  so  as  to  give  the  party  against  whom  they  are  used  an  oppor- 
tunity to  reply  to  and  explain  them.    UlaU  v.  Nimoclaty  243. 

14.  The  whole  record  is  not  in  evidence.    So  much  of  the  pleadings  ought  to 

be  read  to  the  jury,  as  may  be  necessary  to  explain  and  present  the  issues. 
Ibid. 

15.  So,  where  an  amended  answer  had  been  tiled,  upon  which  alone  the  issues 

were  raised,  It  was  error  to  allow  the  plaintiff's  counsel  to  read  and  com- 
ment to  the  jury  on  the  original  answer,  which  had  not  been  introduced 
in  evidence.     Ibid. 

It).  Where  in  an  action  for  damages  for  an  Injury  caused  by  furnishing  a  serv- 
ant with  defective  machinery,  the  complaint  alleges  that  the  defendant 
carelessly  and  negligently  furnished  a  defective  machine,  in  the  furaish- 
lug  of  which  the  law  holds  the  defendant  to  care  and  diligence,  the  legal 
implication  is,  that  the  defendant  knew,  or  by  reasonable  diligence  might 
have  kuowu,  of  the  defect.     Warner  v.  The  HaUroady  25U. 

17.  It  is  unnecessary  to  formally  allege  notice  of  such  defect  in  the  complaint, 
when  facts  are  stated  from  which  the  law  will  imply  notice.    Ibid. 

IS.  A  defective  sttttemeut  of  a  cause  of  action  is  aided  if  the  defendant  aa^wer 
Lo  the  merit,  and  go  to  trial  before  pointing  out  the  defect.    Ibid. 

19.  It  is  sulilcieut  if  the  complaint  states  facts  sufficient  to  show  that  a  lefral 

wrong  has  been  done  by  the  defendants,  for  which  the  law  will  afford 
redress.     McElwee  v.  BlackiotUy  261. 

20.  In  an  action  for  slander  of  title  to  a  trade-mark,  where  the  injur}  coo- 

plained  of  is  not  so  much  the  defamatory  words,  but  was  occadooed  bj 
positive  acts  and  threats,  by  which  the  customers  of  the  plaintitf  wtrs 
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deterred  from  trading  with  liiiii ;  It  wom  hddy  error  to  nou-suit  the  plain- 
tiff, because  the  complaint  did  not  set  out  the  actionable  words.    Ibid. 

31.  The  answer  under  the  present  practice,  in  an  application  to  vacate  an 
injunction,  is  itself  but  an  affidavit  when  veritled,  and  the  plaintiff  may 
introduce  other  affidavits  to  support  the  allegations  in  his  complaint. 
Blackwell  Co.  v.  McElteee^  425. 

22.  Under  the  present  practice,  the  answer  is  not,  as  it  was  formerly  when 

responsive  to  the  bill,  and  fair  and  frank  in  its  statements,  conclusive  on 
the  subject  of  the  dissolution  of  an  Injunction,  but  only  has  the  effect  of 
an  affidavit.    Ibid. 

23.  A  defendant  is  not  bound  to  plead  a  set-off  or  counter-claim,  but  may  make 

it  the  subject  of  an  independent  action.     /  bid. 

24.  In  order  to  support  the  defence  of  another  action  pending,  the  two  actions 

must  be  between  the  same  parties.  So,  where  the  defendant  in  one  suit 
is  the  plaintiff  in  another,  in  both  of  which  actions  the  title  to  the  same 
trade-mark  is  brought  in  question,  the  pleas  of  another  action  pending 
will  not  avail  him  in  an  action  by  the  assignee  of  the  defendant  in  the 
flrst  suit  in  rei^ard  to  the  title  of  the  same  trade-mark.    Ibid. 

25.  Where,  in  an  action  of  ejectment,  ^he  defendant  sets  up  an  equitable 

defence,  the  plaintiff  may  reply  equitable  matter  in  rebuttal,  although 
not  set  up  in  the  complaint.     Hardin  v.  Ray,  456. 

26.  It  is  the  duty  of  the  Court  to  see  that  all  material  controverted  matters  con- 

tained in  the  pleadings,  are  eliminated  and  submitted  to  the  jury  in  the 
form  of  issues.     McDonald  v.  Caraofiy  497. 

27.  Where,  in  special  proceedings,  the  pleadings  are  made  up  before  the  Clerk, 

and  upon  joinder  of  issues  are  certified  to  the  Court  in  Term,  the  Judge 
has  power  to  allow  amendments,  or  he  may  stay  the  trial  and  remand  the 
papers  to  the  Clerk,  in  order  that  he  may  consider  a  motion  to  amend. 
Loftin  V.  Howe,  508. 

28.  In  such  case,  an  order  remanding  the  papers  to  the  Clerk,  in  order  that  he 

may  hear  a  motion  to  amend  the  pleadings,  to  the  end  that  an  account 
should  be  taken,  is  Interlocutory  and  does  not  impair  a  substantial  right, 
and  cannot  be  appealed  from.     Ibid. 

29.  Although  the  allegations  in  a  complaint  are  indefinite,  yet  if  it  contain  facts 

sufficient  to  give  the  defendant  such  information  as  will  enable  him  to 
intelligently  make  his  defence,  the  complaini  is  not  demurrable.  If  neces- 
sary, the  Court  will  order  the  plaintiff  to  make  the  allegation  more  spe- 
cific.   Nance  v.  The  Hailroad,  619. 

90.  The  evidence  introduced  by  the  plaintiff  must  conform  to  his  proofs.  So 
where  in  his  complaint,  the  plaintiff  alleged  that  he  was  seized  of  certain 
lands  in  fee,  and  the  evidence  showed  that  he  was  only  entitled  to  a  life 
estate,  he  fs  not  entitled  to  recover,  in  this  state  of  the  pleadings.  Brit- 
tain  V.  DanieU,  781. 

31.  Where  the  plaintiff's  deed  was  for  a  life  estate  only  in  the  locua  in  qiw.  with 
his  brothers  and  sisters,  dome  of  whom  died  without  i^sue,  It  wan  held, 
that  he  could  recover  the  entire  tract,  under  an  allegation  in  the  complaint 
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that  be  was  seized  in  fee ;  the  iutcrest  wbieb  descended  to  him  from  hi» 
deceased  brothers  and  sisters  beine:  sufficieut  to  support  the  action.    /Md. 

POSSESSION  : 

1.  Where  a  wron&fdoer's  possession  of  land  is  so  limited  in  area  as  to  afford 

a  fair  presumption  tiiat  be  mistook  bis  boundaries,  and  did  not  intend  to 
set  up  a  claim  within  the  lines  uf  the  other  party's  deed,  it  is  a  proper 
s:round  for  presuminf^  that  the  possession  is  not  adverse.  King  v.  HW2>, 
344. 

2.  So,  where  the  line  was  a  long  one,  runninj?  over  a  a  wild,  mountainous  ridge, 

and  the  defendant  had  possession  of  less  than  a  quarter  of  an  acre,  socb 
possession  wad  no  evidence  of  an  adverse  [>086ession  of  the  entire  lap- 
page,  in  the  absence  of  any  evidence  of  a  knowledge  by  the  adverse  paitv 
of  such  possession.    Ibid. 

3.  When  a  party  is  put  out  of  possession  of  land,  or  cora)>e]led  to  pay  mooey. 

under  a  judgment  which  is  afterwards  reversed  or  set  aside,  the  Court  will 
restore  the  party  to  the  possession  of  the  land,  and  srive  him  a  remedy 
for  the  money  thus  paid.     Lytle  v.  Lytlty  522. 

4.  Where  the  t)laintifT  was  in  possession,  and  a  suit  for  partition  was  progress- 

ing, and  certain  infant  defendant^,  for  a  number  of  years  after  reaching 
majority,  raised  no  objection  to  the  possession,  and  made  no  defence  to 
the  proceeding ;  It  icaa  hdd,  that  tbey  would  not  be  allowed  to  come  io 
when  nothing  was  wanting  but  a  final  decree,  and  open  the  case  so  as  to 
set  up  defences  attacking  the  plaintiff  ^s  right  of  possession.  Williatni  v. 
H'i//M(i/i«,  732. 

5.  No  presumption  of  abandonment  or  of  a  grant,  and  no  statute  of  limitatioo, 

runs  against  a  railroad  company  by  the  adverse  occupation  of  any  of  the 
laud  condemned  or  otherwise  obtained  by  them  for  the  purposes  of  the 
road.     IL  R,  (Jo.  v.  McCaskiU,  746. 

<5.  It  was  a  rule  of  the  common  law,  which  is  in  force  In  this  State,  thata  C4:>Dver- 
ance  of  laud,  held  adversely  to  the  grantor,  was  void,  as  to  the  person  so 
holding  adverse  possession  aud  those  claiming  under  him,  but  was  valid 
and  i>as.ses  the  title  as  to  all  the  re.«it  of  the  world.  Johnaou  v.  Prairit. 
773. 

7.  This  is  altered  by  The  Code,  ^177,  to  the  extent  of  allowing  the  grantee  to 

sue  In  his  own  name,  provided  he,  or  any  grantor  or  any  other  persoo 
through  whom  he  may  derive  title,  might  maintaiu  such  action,  notwitb- 
staudiug  such  conveyance  was  void,  by  reason  of  such  actual  ad\erse 
pus.ses^ion,  when  it  was  made.    Jbid, 

8.  A  person,  holding  possession  of  land  for  himself,  in  1S58,  executed  a  mort* 

gage,  and,  in  lt>59,  assigned  his  equity  of  redemption  to  the  mort)(i^e«, 
hut  continued  in  pobsessiou  ;  and  the  mortgagee  sold  and  conveyed  the 
land,  iu  1872,  to  a  third  party,  who  entered  and  held  possession  until  I'^TS. 
wliiii  this  suit  was  commenced:  Hefd^  1st,  That  the  mortgagor  became 
tenant  ut  suileruucc  of  the  mortgagee,  and  his  possession  was  the  posM«- 
.>i(>u  of  the  mortgagor  and  his  graulee ;  2nd,  That,  the  defendant  and 
tliose  under  whom  he  claims  having  had  actual  adverse  possession,  under 
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known  aud  visible  metes  and  bounds  of  the  land  in  controversy,  with 
color  of  title,  the  action  would  have  been  barred,  if  it  bad  been  brous:ht 
by  the  plaintiff  *8  grantor,  or  his  heirs,  and  therefore  this  action,  which 
was  brought  by  the  heirs  of  the  grautee,  was  barred.     Ibid. 

9.  Where  one  is  in  pos^^esslon  of  land  by  virtue  of  a  deed  conveying  a  life 
estate,  be  is  not  estopped  by  such  deed  from  settln&r  up  a  title  in  fee  by 
reason  of  twenty  yeai's'  possession,  against  one  who  is  a  stranger,  aud 
neither  party  nor  privy  to  the  grantor  in  the  deed  conveying  the  life 
estate.     Brittain  v.  Damd^  781. 

10.  Where  it  appeared  that  the  locan  in  quo  had  been  In  the  actual  possession  of 

parties  under  whom  the  plaintiff  claimed,  for  sixty  years  prior  to  1870, 
but  it  did  not  appear  that  the  possession  was  continued  after  that  time 
up  to  the  time  when  the  action  was  brought :  //  wan  fields  to  be  erroneous 
for  hi<(  Honor  to  charge  the  Jury  that  the  law  presumed  a  grant  from 
twenty  years*  adverse  pos8e.««sion,  and  that  they  would  be  at  liberty  to 
presume  the  necessary  conveyances  to  the  plaintiff.     Ibid. 

11.  Where  the  defendant  used  a  spring  on  the  loctut  in  quoy  and  built  a  spring 

bouse  thereon,  which  he  used  a.s  bis  own  ;  It  ita»  held^  a  sufficient  pos- 
session to  satisfy  the  allegation  of  wrongful  ])ossession  by  the  defendant. 
Ibid. 

PRESUMPTION  : 

1.  A  break  of  two  or  three  years  in  the  chain  of  possession  for  thirty  years, 

necessary  to  show  title  out  of  the  State,  is  immaterial.  Mallett  v.  Simp- 
aon,  37. 

2.  W^hile  the  recognition  of  a  subsisting  indebtedness  by  the  personal  repre- 

sentative, and  promise  to  pay  the  same,  is  not  sufficient  to  revive  a  cause 
of  action  barred  by  a  positive  statute  of  limitations,  yet  it  is  competent 
to  be  considered  in  passing  upon  the  issue  of  payment,  and  is  sufficient 
to  rebut  the  presumption  of  its  having  been  made.     Tucker  v.  Baker,  162. 

3.  When  more  than  leu  years  have  elapsed  since  the  right  of  action  arose,  but 

during  a  portion  of  that  time  there  was  no  personal  representative  of  the 
creditor  who  could  sue,  or  of  the  debtor  who  could  be  sued,  whether  such 
I>ortion  of  time  must  be  left  out  of  the  computation  of  time  during  which 
the  statute  was  running  or  not — Qiuere.''    Ibid. 

4.  The  possession  of  an  unindorsed  negotiable  note,  payable  to  bearer,  raises 

the  presumption  that  the  person  producing  it  on  the  trial  is  the  rightful 
owner  thereof.    Kiff  v.  Weaver,  274. 

5.  Where  the  Judge  charged  the  jury,  that  if  the  defendant  had  occupied  cer- 

tain land  adversely,  under  known  and  visible  boundaries,  for  twenty  years, 
the}'  should  presume  mesrie  conveyances  to  him  from  the  grantee  of  the 
State  and  those  claiming  under  him,  and  there  was  no  evidence  of  such 
possession  ;  It  woJt  held,  to  be  error.    King  v.  Wells,  344. 

6.  Where  a  wrong-doer's  possession  of  land  is  so  limited  in  area  as  to  afford  a 

fair  presumption  that  he  mistook  his  boundaries,  and  did  not  intend  to 
set  up  a  claim  within  the  lines  of  the  other  party's  deed,  it  is  a  proper 
ground  for  presuming  that  the  possession  is  not  adverse.     Ibid. 
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7.  Where  ft  appears  from  the  record  that  a  person  was  a  party  to  an  action, 

when  in  fact  be  was  not^  the  le^al  presumption  tbat  be  was  a  party  is  con- 
clusive, until  removed  by  a  correction  of  the  record  itself,  by  a  direct  pro- 
ceeding for  tbat  purpose.    Sumner  v.  Seswnix^  371. 

8.  When  the  vendor  agrees  to  convey  land  to  the  vendee  on  the  payment  of 

the  purchase  money,  which  is  deferred  by  the  terras  of  the  ag:reemeDt, 
the  burden  of  proviuj;  such  payment  is  in  the  vendee,  and  such  contract 
<ioes  not  create  any  conlldential  relations  between  the  parties,  or  raise  any 
presumption  of  payment  from  slight  proofs  which  would  be  insufficient 
without  the  aid  of  such  artificial  presumption.     Vaughan  v.  Lewellyny  472. 

9.  When  the  cause  of  action  occurred  before  the  34th  August,  1868,  the  statute 

of  limitation  in  force  before  that  time  applies.     Phippn  v.  Pierce^  514. 

10.  Under  the  law  as  then  in  forc^,  a  grant  from  the  State  was  presumed  after 

an  adverse  possession  of  the  land  for  thirty  years ;  and  it  was  not  neces- 
sary that  the  possession  should  be  continuous,  or  that  there  should  be 
connection  or  privity  among  the  successive  occupants.  This  is  now  altered 
by  The  Code,  ^199,  par.  1.     Ibid. 

11.  There  is  a  clear  distinction  between  transactions  between  persons  standing 

in  fiduciary  relations  to  each  other,  and  those  between  perscms  bearing  no 
such  relation.  In  the  first  case,  the  law  presumes  fraud,  and  the  burden 
is  on  the  party  denying  it  to  rebut  it.  In  the  other  case,  be  who  alleges 
fraud  must  prove  it.     Atkin*  v.  WtMer*,  581. 

12.  The  presumption  of  fraud  in  dealings  between  persons  standing  in  fiduciary 

relations' arises,  not  because  the  Court  can  see  that  there  is,  but  because 
there  may  be,  fraud.    /  hid, 

13.  The  fiduciary  relations  from  which  the  law  presumes  fraud  are,  executors 

and  administrators,  guardian  and  ward,  trustee  and  (^Uui  que  trwUy  prin- 
cipal and  agent,  mortgagor  and  mortgagee,  brokers,  factors,  &c.,  attor- 
ney and  client,  and  husband  and  wife.    Ilnd. 

14.  The  relations  subsistine:  between  parties  who  have  agreed  to  marry  are  not 

such  as  to  raise  a  presumption  of  fraud  in  dealinirs  between  them.    ll>id. 

15.  The  mere  fact  that  a  wife  has  constituted  her  husband  her  ireneral  agent, 

does  not  warrant  a  presumption  that  she  authorized  him  to  settle  a  debt 
due  her,  in  a  manner  which  enures  entirely  to  his  own  benefit.  Williams 
v.  JohuittoHy  633. 

16.  The  possession  of  an  unendorsed  negotiable  note,  raises  a  presumption  of 

fact  as  between  the  holder  and  payor,  that  the  holder  is  the  owner.  But 
this  presumption  does  notarise  as  between  the  holder  and  the  payee,  who 
has  the  legal  title.     Holly  v.  HoUy,  670. 

17.  Where  the  charter  of  a  railroad  corporation  provided,  that  if  the  ow^ner  did 

not  apply  within  two  years  to  have  the  damage  assessed,  caused  by  the 
use  and  occupancy  of  land  taken  by  the  corporation,  they  should  forever 
be  barred  from  recovering  said  land  ;  It  was  held,  that  the  presumption  of 
a  conveyance  arose  from  the  act  of  taking  possession  and  building  the 
road,  and  the  owner's  failure,  within  the  two  years,  to  take  steps  to  bare 
his  damages  ascertaluf^d.    R.  R.  Co.  v.  McCaakill,  746. 
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18.  No  presamption  of  atwndoDineiit  or  of  a  grtot,  and  no  statute  of  limlta- 

tioD,  runs  as^inst  a  railroad  company  by  tbe  adverse  occupation  of  any  of 
the  land  condemned  or  oibenrlse  obtained  by  tbem  for  the  purposes  of  the 
road.     Ibid. 

19.  Under  the  law  a8  it  was  prior  to  1868,  the  presumption  of  payment  of  a 

bond,  raised  by  tbe  lap^  of  ten  yearn  after  its  maturity,  was  an  artificial 
presumption  of  fact,  raised  by  the  law,  to  be  acted  ou  by  tbe  jur>',  and 
was  not  created  by  any  statute.    Long  v.  Cltgg,  763. 

20.  This  presumption  is  not  one  of  law,  but  of  fact,  and  may  be  rebutted  by 

showing  that  no  payment  was  in  fact  made,  or  such  other  circumstances 
as  are  sufficient  in  law  to  remove  tbe  presumption.    /  hid. 

21.  The  presumption  is  founded  on  tbe  remissness  of  tbe  creditor  in  suing,  and 

the  inference  that  his  reason  for  not  suing  is,  that  the  debt  has  been  paid, 
and  where  there  is  a  positive  inability  to  sue  for  a  part  of  the  ten  years, 
such  part  should  not  be  cotinted.    Ibid. 

22.  So,  where  a  debtor  died  after  tbe  bond  was  due  aud  the  presumption  had 

begun  to  run,  and  no  administration  was  had  on  his  estate  for  some  years ; 
It  MKU  fuld^  that  the  time  during  which  there  was  no  administration  must 
be  eliminated,  and  only  tbe  time  during  which  there  was  a  person  in  etae 
to  sue  could  be  counted  in  computing  the  ten  years.     Ibid. 

28.  Where  it  appeared  that  the  locus  in  quo  had  beeu  iu  the  actual  possession 
of  parties  under  whom  the  plaintiff  claimed,  for  sixty  years  prior  to  1870, 
but  it  did  not  appear  that  the  possession  was  continued  after  that  time  up 
to  the  time  when  the  action  was  brought ;  It  vbok  heldj  to  be  erroneous  for 
his  Honor  to  charge  tbe  jury  that  tbe  law  presumed  a  grant  from  twenty 
years'  adverse  possession,  aod  that  they  would  be  at  liberty  to  presume 
tbe  necessary  conveyances  to  the  plaintiff.     BriUain  v.  Danida,  781. 

24.  When  there  is  an  order  for  the  removal  of  au  action  which  is  sufficient  on 

its  face,  it  will  be  conclusively  presumed  that  tbe  Court  making  the 
order,  had  before  it  in  a  legal  way,  facts  sufficient  to  warrant  the  order. 
Emery  v.  Hardet,  787. 

25.  The  abandonment  of  an  easement  may  be  presumed  from  non-nttr.    State 

V.  Lortg,  806. 

26.  Where  a  party  is  put  on  irlal  for  an  alleged  offence,  but  the  record  does  not 

disclose  the  result,  it  will  be  presumed  that  be  was  acquitted.  State  v. 
Bowerxy  910. 

PRINCIPAL  AND  SURETY: 

1.  Where  a  guardian  conveyed  certain  property  to  tbe  sureties  upon  bis  bond, 

in  trust  to  *'  well  and  truly  to  pay  off  bis  wards."  and  '^  save  harmless  bis 
sureties  on  bis  guardian  bond,"  aud  tbe  wards  recovered  judgment 
against  tbe  guardian  for  tbe  amounts  severally  due  tbem  ;  HeUly  that  tbe 
wards  were  entitled  to  have  tbe  land  so  conveyed  subjected  to  tbe  satis- 
faction of  their  judgments  irrespective  of  tbe  liability  or  solvency  of  the 
sureties.     Cooper  v.  Middlttoh,  86. 

2.  A  surety  who  pays  tbe  debt  is  subrogated  to  all  tbe  specific  liens  and  securi- 

ties which  tbe  creditor,  has  against  tbe  principal  debtor.  Carleton  v. 
Simontonf  401 . 
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3.  A  surety  wbo  has  to  pay  the  debt  has  no  equity  to  follow  the  specific  prop- 

erty which  the  principal  debtor  purchased  with  the  borrowed  moDev. 
Ibid. 

4.  Where  the  principal  debtor  borrowed  a  sum  of  moncy»  which  he  deposltal 

in  a  bank  which  soon  afterwards  became  insolvent,  and  the  surety  had  to 
pay  the  debt,  the  surety  has  no  equity  to  enjoin  the  principal  debtor  from 
collectins:  the  dividends  from  the  insolvent  bank,  until  he  can  recover 
a  jud^rment.     Ibid, 

5.  When  a  deed  of  trust  is  executed  to  a  surety  to  indemuify  him,  the  interest 

of  the  principal  debtor  in  the  land  conveyed  is  not  liable  to  be  sold  under 
an  execution  issued  on  a  judgment  obtained  on  the  same  debt  by  the  cred- 
itor.   Hardin  v.  Raj/y  436. 

6.  A  surety  has  the  rij(ht  to  call  on  the  principal  debtor  to  indemnify  hfni  frfwn 

anticipated  loss,  before  he  has  actually  paid  the  debt.    Ibid. 

7.  So,  where  a  debtor  conveyed  land  to  his  surety  to  indemnify  him,  and  after- 

wards the  creditor  sold  the  same  land  under  an  execution  issued  on  a 
jud£:ment  obtained  on  the  same  debt,  at  which  sale  the  surety  purchased, 
and  brought  ejectment ;  It  »«m  held^  that  the  interest  of  the  debtor  wa< 
not  liable  for  sale  under  execution,  but  before  be  could  be  entitled  to  a 
decree  for  a  reconveyance,  he  must  pay  the  amount  for  which  the  surety 
'  was  liable,  altbousrh  the  surety  never  paid  it.    Ibid. 

8.  If  a  creditor,  by  a  bindin^^  contract,  gives  time  to  the  principal  debtor,  or 

varies  the  contract  in  any  other  particular,  the  surety  will  be  dischanjcd, 
but  when  the  principal  debtor  cannot  enforce  such  covenant  or  contract 
against  the  creditor,  as  a  defence  or  cause  of  action,  the  surety  will  not 
be  discharged.     SandUn  v.  Ward^  490. 

9.  A  covenant  not  to  sue  one  obligor,  does  not  release  a  co-oblisor.    Ibid. 

10.  Where  the  plalntilT  purchased  a  bond,  executed  by  two  obligors,  and  at  the 
vendor's  request  executed  to  him  a  covenant  not  to  sue  one  of  the 
obligors,  which  covenant  he  was  assured  by  his  vendor  would  not  operate 
as  a  discharge  of  the  other  obligor,  and  afterwards  fearing  that  it  would 
so  operate,  brought  an  ac  tiou  to  have  such  covenant  cancelled ;  It  irv 
held,  that  the  complaint  did  not  state  a  cause  of  action.    Ibid. 

PRINTING  RECORD : 

1.  The  spirit  and  equity  of  §274  of  The  Code,  apply  to  the  Supreme  Coaii,  and 

the  same  relief  will  be  administered  here  as  in  the  Superior  Court,  upon 
a  proper  case.     Wiley  v.  Logan,  564. 

2.  The  rule  that  the  negligence  of  an  attorney  will  not  be  visited  on  his  client. 

applies  with  greater  force  to  appeals  in  the  Supreme  Court  than  totctloo« 
in  the  Courts  below,  because  the  client  is  not  required  to  give  his  per^ 
sonal  attention  to  his  appeal  in  the  Supreme  Court..     Ibid. 

3.  So,  where  an  appellant  employed  counsel  to  attend  to  his  appeal,  who  failed 

to  have  the  record  printed,  and  the  case  was  dismissed;  H  wu  Arfd. ex- 
cusable negligence  on  the  part  of  the  appellant,  and  his  appeal  wouW  be 
reinstated.     Ibid. 
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4.  Where  there  was  an  houest  misunderstaudln^  betweeu  counsel  in  regard  to 
making  up  the  case  on  appeal,  and  the  ease  had  not  been  made  up  when 
the  case  was  reached  iu  this  Court,  the  record  having  been  docketed  with- 
out a  case,  and  counsel  for  the  appellant  supposed  that  there  was  no 
necessity  of  printing  the  record  until  the  case  came  up,  but  the  appellee 
moved  to  dismiss,  which  was  allowed ;  It  wan  hdd,  a  proper  case  to  re- 
instate and  allow  the  record  to  be  printed.     Rencher  v.  And/n-wn^  661. 

PRIORITIES : 

1.  Three  mortgages  were  executed  on  the  same  property,  and  the  money 

obtained  from  ibe  third,  was  used  to  discharge  the  first  pro  tanto.  When 
the  third  mortgage  was  executed,  the  first  mortgagee  covenauted  with  the 
third  mortgagee,  that  the  third  mortgage  should  have  preference  over 
the  unpaid  balance  on  the  first ;  Jt  uhik  held,  that  such  covenant  did  not 
have  the  effect  of  subrogating  the  third  mortgagee  to  the  rights  and  pri- 
orities of  the  first,  except  as  to  the  amount  still  due  lo  the  first  mortgagee. 
Bank  v.  Moore,  754. 

2.  On  a  sale  of  land,  in  such  case,  the  proceeds  must  be  applied — 1st :  To  the 

payment  of  the  amount  remaining  due  on  the  first  mortgage,  the  third 
mortgagee  being  subrogated  to  his  rights ;  2nd.  To  the  payment  of  the 
second  mortgage  ;  and  3rd.  To  the  payment  of  the  balance  due  on  the 
third  mortgage.    Ibid. 

PRIVY  EXAMINATION  : 

Formerly,  the  privy  examination  of  a  feme  covert  was  held  to  give  to  the 
acknowledgment  of  her  deed  the  sanctity  of  a  judicial  proceeding,  but 
this  has  been  changed  by  statute,  and  the  acknowledgment  and  privy 
examination  are  now  open  to  be  attacked  collaterally.  Ware  v.  Nesbit, 
664. 

PRODUCTION  OF  PAPERS: 

1.  The  official  acts  and  reiums  of  a  sheriff  are  acted  on  without  proof  of  his 

signature,  in  a  Court  in  which  he  is  an  officer.     McDo7iald  v.  Oarsony  497. 

2.  A  return  by  the  sheriff  on  a  notice  to  produce  a  paper  in  these  words, 

**  Executed  by  delivering  a  copy,"  implies  a  delivery  to  each  party  to  whom 
the  notice  is  addressed,  and  is  sufficient.     Ibid. 

3.  The  Court  has  the  power  by  virtue  of  §578  and  §1373  of  The  Code,  to  order 

the  production  of  proper  papers,  pertinent  to  an  issue  to  be  tried,  and  in 
the  possession  of  the  opposite  party.    J  bid. 

4.  Where  a  party  directs  a  letter  to  be  written  from  a  draught  prepared  by  him- 

self, the  copy  so  made,  and  not  the  draught,  is  the  original  paper,  and 
notice  to  produce  the  draught  is  not  necessary  before  introducing  the  let- 
ter in  evidence.    Ibfd. 

PROHIBITING  SALE  OF  LIQUOR: 

1.  An  act  prohibiting  the  sale  of  liquor  within  a  certain  distance  of  a  locality 
named  in  the  act,  Is  a  public  local  statute,  and  need  not  be  specially 
averred  in  an  indictment  under  the  act.    Hiate  v.  Wallace,  827. 
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2.  Oil  the  trial  of  au  Indictment  for  selling  liquor  under  this  Act  (Laws  of  1885, 
ch.  175,  $34))  evidence  is  Immaterial  which  goes  to  show  that  the  defend- 
ant was  the  employe  and  general  agent  of  the  owner  of  the  premises,  and 
that  the  defendant  distilled  the  liquor  sold  by  him  as  such  employe  and 
agent,  at  a  distillery  on  the  premises,  and  from  fruit  grown  thereon. 
Ibid. 

8.  The  doctrine  of  eatoppd  does  nol  apply  to  the  State ;  therefore,  when  in  one 
indictment  for  selling  liquor  within  five  miles  of  a  church,  it  was  found 
that  the  place  where  the  liquor  was  sold,  was  more  than  five  miles  from 
the  church,  this  does  not  estop  the  State  from  proving  in  another  indict- 
ment, that  the  same  place  was  less  than  five  miles  from  the  church.  StaU 
V.  Wmicana,  891. 

PROSECUTION  BOND : 

1.  In  matters  of  procedure,  it  is  always  best  to  strictly  follow  all  statutory 

requirements.    Holly  v.  /V»*>-y,  30. 

2.  Where  an  undertaking  to  secure  the  costs  of  the  defendant  is  g^veo  io  the 

form  of  a  bond,  the  seal  does  not  defeat  its  purpose,  and  it  will  be  treated 
as  au  undertaking  under  seal.     Ibid. 

8.  Where  an  undertaking  under  seal  to  secure  the  defendant's  costs  was  written 
on  the  back  of  the  summons,  but  did  not  specify  the  name  of  eitber  the 
plaintiff  or  defendant,  or  the  surety,  it  was  held  to  be  sufficient.    /  hid, 

4.  An  objection  that,  one  who  has  been  permitted  to  become  a  party  plaintiff 
upon  filing  a  prosecution  bond,  has  not  complied  wltb  the  condition, 
comes  too  late  after  the  amendment  has  been  made  and  supplemental 
complaint  filed.  The  execution  of  such  bond  is  an  incidental  and  not 
an  essential  condition  of  the  order.     Hughes  v.  Hodgeny  56. 

PUBLIC  STATUTE : 

I4  An  act  prohibiting  the  sale  of  liquor  within  a  certain  distance  of  a  locality 
named  in  the  act,  is  a  public  local  statute,  and  need  not  be  specially 
averred  in  an  Indictment  under  the  act.    StaU  v.  WaUace,  527. 

2.  One  part  of  a  statute  may  be  private,  while  another  part  may  be  public  and 
general,  or  local,  and  vice  versa.    Ibid. 

PUNISHMENT: 

1.  The  measure  of  punishment  for  an  offence  Is  within  the  discretion  of  tbe 

Judge,  within  the  limits  of  the  law ;  and  it  must  also  be  matter  of  discre- 
tion whether  he  will  hear  a  petition  and  evidence  for  change  or  modifica- 
tion thereof.    iitaU  v.  MUler,  902. 

2.  In  convictions  for  simple  assaults,  the  punishment  cannot  exceed  thirty 

days'  Imprisonment,  or  a  fine  forfSO.    iiUUe  v.  Johnstm,  883. 

8.  Where  in  such  case,  the  Court  has  inflicted  a  heavier  punishment,  a  new 
trial  win  not  be  granted,  but  the  case  remanded,  In  order  that  a  proper 
sentence  may  be  passed.     Ibid. 


INDEX.  li'<o 


i.  Wlusn  the  limit  of  panishiikeat  u  doc  lixetl  by  the  Lesis^Iac on*,  tc  &«  left  »»  * 
nucbtr  of  (iiaerecioa  with  the  prMidiDS  Jadjce.  Thii»  Court  c«nnoc  01  m- 
crui  aneh  iliacietioa.  dot  Hx  such  Umifes.    Sfai£f  t.  Jf^^.  t)lH. 

Si  WlufR  the  «iefisfuiuit  kept  a  retail  liquor  store,  in  which  he  permittvii  igu&> 
blimc :  &  ■«■  Mil.  that  *  line  of  |3.0IM>  and  imprisoameot  for  thirtr  dav> 
wift  not  Mn  excesMTe  paniehmeot.     Ibui. 

C  The  appcml  b;  a  defendant,  from  the  judemeat  of  the  rSuperior  Court.  ti> 
the  :tepreme  Court,  ▼acniea  the  jadsment  of  the  former,  w  bether  :t  be 
fmpriBonment  ^ir  a  pecmuary  ttot;.     ^<c£tf  t.  MdW,  ijUK. 

7.  If  a  jtatnte  pruhibtt  a  matter  of  pablie  ^evaoce  •n'  command  a  matter  of 
patiic  coDTenieflce«  all  acts  or  ojii:5i>ioaa  coQtrarr  to  the  I'rohibition  or 
eommand,  are  miademeaaors.  puni»habie  by  m«licrmeot— <  if  the  statute 
prescribe  no  other  method  of  proceeding > — Dotwiihstandiad:  00  punt^- 
mcnt  i»  prescribed  m  the  statute,    dcote  t.  fifoodiiroreA.  9t< 

1^.  Only  felonies  where  no  spectfie  punLshmeot  is  pre«crib«rd.  and  offencec!>  that 
are  infamoos.  or  done  in  secrecy  and  malice,  or  with  deceit  ;ind  intent  to 
defrmnd.  caa  be  paniahed  by  imprtsonment  in  the  pentteotiary.  :>UiU  \, 
U  93). 


PCRCHA^ER: 

1.  A  judgment  a^aliut  an  iofaat  who  ha&  not  been  <erved  with  pruce<j>  i>  ii«.  t 
Toid.  and  will  n*A  be  set  a^tde  to  the  prejudice  of  a  \>fui  jide  purvho^er 
witbi>ut  notice.     Hart  t.  ff'jU-.man,  14. 

2l  h  jeoiM.  that  under  the  pn3ri$iuD»  of  The  Cude.  ;i^^T.  decree:>  diCiiu->t  iufautts 
who  were  not  served  with  pruces$  are  bindiiis.  except  «^Dere  fraud  eoters 
into  and  Titiatesi  them.     Ibid, 

3.  llliere  the  person  makiDi;  a  sale  of  land  purv^^b^se«  btm<>eLf  direi*ti>\  the  »ale 
ia  void.  But  if  be  purchaser  tbrou:fii  an  AiC«:ut.  who  afterwards  couvey:^ 
to  him.  the  leeal  title  pas^ses,  subjt^ct  ti»  the  ri^ht  of  the  parties  interested, 
to  direst  it  by  a  proper  proceeding.     ^u/nner  v.  >e»9uf/**.  -S^i. 

4-  When  the  Teodor  agrees  to  convey  laud  to  the  veudee  ».»u  tue  ^>a\uieu«  of 
the  purchase  muney,  which  is  deferred  by  the  teruia-  of  tbtr  aj^reeoieut.  the 
burden  of  proving  such  paymeDt  is  ou  the  vendee,  aud  ^uob  cootract  diH'e^ 
not  create  any  confidential  reldtion:^  between  (be  ^virtie:^  or  rai^  any 
presumptioD  of  payment  fn.>ni  slis^bt  prvK^fs  wbicb  wvmid  be  iusutf.ciert 
without  the  aid  of  sucb  ariiiicial  presumptiv^u.      rauyAu/t  \.  f.« /ot J^ h. -ITti 

QUASHINU  INDICTMENT: 

1.  The  DOD-payraeut  of  taxes  for  the  year  precedir^  the  drsC  Monday  m  $e(>- 

tember,  constitate^  a  diiM^ualiticaiiifli  to  aot  d>  a  jurv>r.     S.-Un  v,  //vi^icihhJ. 
tS47. 

2.  The  objection  to  a  ^rand  juror,  who  acted  in  paNsiUj;  u^k^u   the  iuJictmeiit. 

based  on  buch  incapacity .  taken  in  apt  time  and  in  prv^j^r  manner,  is  fatal 
to  tbe  bUI.    Ihul. 

3.  Tbe  regular  way  of  making  the  objrctiuu,  wltoii  tbe  faot^^  1.I0  not  api,K'ar  in 

the  record,  U  by  plea  in  abatement,  and  if  it  ap(.-ear<  on  the  face  t»f  the 

84 
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record,  by  a  motioD  to  quash,  but  in  this  SUte  the  distinction  has  not 
been  held  to  be  Important,  and  a  motion  to  quash  in  either  case  is  per- 
mitted.   Ibid. 

4.  This  objection  must  be  taken  in  apt  time,  or  it  will  be  waived,  and  apt  time 

is  before  the  prisoner  has  pleaded.  So,  where  on  his  arralfrnment,  it  was 
suj^fzested  that  the  prisoner  was  then  insane,  and  an  issue  as  to  his 
sanity  at  the  time  was  submitted  to  a  jur3',  who  found  the  defendant 
insane  and  incapable  of  making  his  defence,  which  verdict  was  set  aside, 
and  the  cause  continued,  and,  at  the  next  Term,  motions  to  remove  the 
cause  to  another  county,  and  for  a  continuance,  were  made  and  refused, 
and  then  the  motion  to  quash  was  made ;  //  vxu  hdd,  to  be  in  apt  time. 
Ibid. 

5.  In  such  case  it  is  not  necessary  for  the  prisoner  to  offer  evidence  of  the 

disqualification,  If  the  Judge  holds  that  the  motion  is  too  late,  mnd 
refuses  it  on  that  ground  alone.    Ibid, 

6.  The  power  to  quash  an  indictment  before  defendant  pleads,  is  not  usually 

exercised  unless  the  defect  is  gross  and  apparent,  nor  when  the  offence 
is  of  a  heinous  nature.     Hiate  v.  Harper^  986. 

7.  Certainty  to  a  certain  intent  in  general,  is  all  that  is  required  in  indict- 

ments ;  but  every  thing  should  be  charged,  or  made  appear  by  necessary 
implication,  which  is  necessary  to  constitute  the  offence  charged.    Ibid. 

8.  Where  the  offence  charged  was  the  sending  a  letter  under  §989  of  the  Code, 

and  the  letter  was  set  out  in  the  indictment,  from  which  it  is  dedncible 
by  necessary  implication,  that  the  defendant  threatened  to  indict  the 
prosecutor  for  an  offence  punishable  by  imprisonment  in  the  penitentiary, 
with  a  view  and  int«nL  t«  extort  money ;  Held,  that  a  criminal  offence 
is  suf)lcient\y  charged,  and  the  indictment  should  not  be  quashed.     Ibid, 

RAILRO.\D : 

1.  Where  the  charter  of  a  railroad  company  authorized  it  to  purchase  land  for 

the  purpose  of  procuring  stone  and  other  material  necessary  for  thecon- 
stniction  of  the  road,  or  for  effecting  transportation  thereon  ;  //  low  hdd, 
that  the  charter  authorized  the  purchase  of  land  for  the  purpose  of  get- 
ting cross-ties  and  Are  wood.     MaUett  v.  Sitnpion,  37. 

2.  At  common  law,  in  the  absence  of  any  provision  in  the  charter,  a  corpora- 

tion has  the  power  to  acquire  and  hold  real  estate  in  fee.  The  statutes  of 
mortmain  have  never  been  adopted  in  this  State.     7M<f. 

3.  Even  if**a  corporation  is  forbidden  by  its  charter  to  hold  or  take  a  title  to 

real  estate,  a  conveyance  of  land  to  it  Is  not  void.  It  is  valid  until  vaca- 
ted by  a  direct  proceeding  by  the  sovereign,  instituted  for  that  purpose. 
Ibid. 

4.  A  railroad  company  is  bound  to  exercise  reasonable  care  in  seeing  that  the 

maobiues  it  furnishes  to  its  servants  are  suitable  and  safe,  and  if  it  fails 
to  do  this,  and  one  of  its  servants  is  injured,  without  fault  on  his  part, 
the  railroad  is  liable,      Warner  v.  The  Hailrvady  350. 

5.  If  the  railroad  is  negligent  in  this  respect,  it  is  charged  in  law  with  notice 

of  the  unfitness  of  the  machiue,  and  cannot  take  advantage  of  its  own 
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wrou)^,  and  Bet  up  as  a  defence  to  an  action  for  such  Injury,  that  it  did 
not  have  notice  of  the  defect  in  its  machine.     Ibid. 

6.  Where  in  an  action  for  damages  for  an  injury  caused  by  furnishing  a  servant 

with  defective  machinery,  the  complaint  alleges  that  the  defendant  care- 
lessly and  negligently  furnished  a  defective  machine,  iu  the  furnishing  of 
which  the  law  holds  the  defendant  to  care  and  diligence,  the  legal  impli- 
cation is,  that  the  defendant  knew,  or  by  reasonable  diligence  might  have 
known,  of  the  defect.    /  bid, 

7.  It  is  unnecessary  to  formally  allege  notice  of  such  defect  in  the  complaint, 

when  facts  are  stated  from  which  the  law  will  imply  notice.    Ibid. 

8.  In  action  by  an  administrator,  under  the  statute,  for  damages  for  negli- 

gently causing  the  death  of  his  intestate,  the  complaint  need  not  allege 
that  the  intestate  left  next-of-kin.    Ibid, 

9.  There  is  a  presumption  that  every  intestate  leaves  next-of-kin,  and  the  party 

who  wishes  to  negative  the  presumption,  must  aver  and  prove  it.    Ibid. 

10.  Punitive  damagef»  are  not  recoverable,  unless  there  is  an  element  of  fraud, 

malice,  gross  negligence,  insult,  or  other  cause  of  aggravation  in  the  act 
causing  the  injury.     Holnu»  v.  The  Railroad^  318. 

11.  Where  the  conductor  of  a  railroad  company,  in  obedience  to  the  rules  of 

the  company,  ordered  the  plaintiff,  who  had  purchased  a  first-class  ticket, 
to  occupy  another  car,  not  so  comfortable  as  the  one  from  wlilch  he  was 
removed,  but  used  no  force  or  insult  in  removing  him  ;  It  teojt  held^  that 
the  plaintiff  was  not  entitled  to  recover  punitive  damages.    Ibid. 

12.  Where  the  plaintiff  is  aware  of  certain  rules  of  a  railroad  company,  and 

takes  passage  over  the  road  for  the  purpose  of  violating  these  rules  and 
bringing  suit,  his  declaration,  to  this  effect,  are  admissible  in  mitigation 
of  damages.     Ibid. 

IS.  In  an  action  against  a  common  carrier  for  injury  to  property  while  in  transit, 
the  bill  of  lading  and  manifest  showing  that  the  property  was  received 
by  the  defendant  in  good  order,  is  prima  facie  evidence  against  the  de- 
fendant, but  it  is  not  conclusive,  and  may  be  rebutted.  Burwell  v.  The 
SaUroad,  451. 

14.  It  is  not  negligence  for  a  railroad  company  to  place  freight,  liable  to  be 

injured  by  water,  on  an  open  flat  car,  when  the  size  of  the  box  in  which 
it  is  packed  renders  it  impossible  to  put  it  in  a  box  car,  and  precautions 
are  taken  to  protect  the  property  from  the  weather.    Ibid. 

15.  When  the  allegation  of  negligence  is,  that  the  property  was  injured  by  water 

while  in  transit,  evidence  is  admissible  that  no  rain  fell  while  the  property 
was  on  the  defendant's  road,  and  that  the  car  on  which  it  was  being 
transported  was  not  allowed  to  be  stopped  near  any  water  tank.     Ibid. 

16.  Where  the  plaintiff's  negligence  contributes  to  the  injury  of  which  he  com- 

plains, and  for  which  he  seeks  to  be  compensated  in  damages,  he  cannot 
recover ;  and  the  same  rule  applies  when  it  is  shown  that  both  parties  are 
in  fault.     Bigler  v.  The  Railroad  Co.,  «04. 

17.  Where  highways  cross  railways,  the  law  requires  a  reasonable  degree  of 

care  and  diligence  in  both  the  public  and  the  corporation  in  the  use  of  the 
crossing,  and  negligence  iu  the  corporation  will  not  excuse  a  traveller 
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approacblD^  the  crosslDjr  from  usIdjt  that  dei^ree  of  care  and  circunispec- 
tloD  necessary  to  secure  bis  safety.    RigHer  v.  The  Railroad  Co.y  604. 

18.  Where  a  traveller  is  approaching  a  railway  crossing,  with  an  unobstructed 

view  of  the  track  in  both  directions,  it  is  his  duty  to  look  both  ways,  and 
if  be  attempts  to  cross  in  front  of  an  advancing  train,  and  receives  injury, 
he  cannot  recover,  and  the  failure  of  the  engineman  to  give  the  precaa* 
tionary  signal,  when  it  does  not  contribute  to  the  accident,  does  not 
impose  a  liability  on  the  corporation.    Ihid. 

19.  Although  a  person  Injured  by  a  railroad  train  be  in  fault  to  some  extent,  yet 

he  can  recover,  if  the  injury  could  not  have  been  avoided  by  ordinary 
care  on  his  part.    Ibid. 

20.  Railroad  corporations  are  not  required  to  stop  their  trains,  when  a  vehicle  is 

seen  by  the  engineer  approaching  a  crossing  in  order  to  allow  it  to  pass 
the  track  in  front  of  the  train.     Ihid. 

21.  Negligence  can  be  attributed  to  a  railroad  company,  only  when  it  has  notice 

of  the  emergency  in  time,  by  the  use  of  ordinar}'  diligence,  the  means 
being  at  hand,  to  avoid  the  accident.     Ibid. 

22.  It  is  not  contributory  negligence  per  jm,  for  a  passenger  to  alight  from  a 

train  which  has  almost  come  to  a  full  stop,  at  a  regular  passenger  depot. 
Nance  v.  The  Railroad,  619. 

28.  It  is  negligence  in  a  railroad  company,  if  Its  engineman  suddenly  and  vio- 
lently moves  a  passenger  train,  at  a  time  and  place  where  passengers  may 
be  expected  to  be  getting  on  and  off  the  train,  and  this  is  so,  although  the 
train  has  not  come  to  a  full  stop,  but  is  very  slowly  moving.    Ibid. 

24.  Where  an  employe  is  injured  by  the  negligence  of  a  fellow-servant,  the 

common  master  is  not  liable  for  the  Injury.     Kirk  v.  The  Railroad,  625. 

25.  A  foreman,  who  directs  the  work  of  the  other  servants,  is  as  much  a  servant 

as  those  whose  work  he  superintends,  and  if  the  common  master  has  a 
general  supervision  of  the  work,  he  is  not  liable  for  the  foreman's  negli- 
gence, although  the  injured  servant  is  obliged  Ui  obey  the  foreman's 
orders.     Ibid. 

2(5.  The  term  fellow^-servant  includes  all  who  serve  the  same  master,  work  under 
the  same  contracts,  derive  authority  and  compensation  from  the  same 
source,  and  are  engaged  in  the  same  general  business,  although  it  may  l>e 
ia  different  grades  and  departments  of  it.    Ibid. 

27.  A  person  cannot  be  beard  to  say,  that  work  which  he  has  voluntarily  agreed 

\o  do  is  not  within  the  scope  of  his  employment.  When  he  agrees  to  act 
with  other  employes,  be  becomes  their  fellow-servant,  so  far  as  to  intro- 
duce between  them  the  same  rule  of  legal  responsibility,  and  this  rule 
applies  to  one  who  is  voluntarily  assisting  the  servants  In  their  work. 
Ibid. 

28.  So,  where  it  appeared  that  a  yard-master  bad  the  general  management  of 

making  up,  switching  and  receiving  trains ;  It  wu  hdd,  that  a  car-repairer 
was  his  fellow-servant,  and  the  company  was  not  liable  for  an  injury 
resulting  from  his  negligence.    Ibid. 

29.  The  existence  of  negligence,  upon  a  given  state  of  facts,  is  generally  to  be 

ascertained  and  declared  by  the  Court,  but  cases  may  occur  where  facts 
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are  so  inseparably  mixed  io  ^ving  a  complexion  to  the  result,  as  to 
require  submission  to  the  jury.    SeUarx  v.  Railroad  Co.,  654. 

90.  Where  there  is  a  junction  of  two  roads,  one  usin^  the  track  of  the  defend- 
ant, and  the  defendant  provided  a  switch  at  the  juncture,  which  alwaj'S 
kept  its  track  open  and  in  fifood  condition ;  It  teoB  hdd,  that  the  defendant 
was  not  required  to  keep  a  watchman  or  guard  at  the  switch.    Ibid. 

31.  While  the  highest  degree  of  care  is  required  of  railroads  in  providing  against 

accidents  which  may  be  foreseen,  they  are  not  required  to  provide  against 
such  as  no  reasonable  degree  of  foresight  would  suppose  likely  to  happen. 
Ibid. 

32.  To  render  the  defendant  liable,  the  injury  must  be  the  natural  and  probable 

consequence  of  the  negligence,  such  as  under  the  circumstances  ought  to 
have  been  foreseen  by  the  wrong-doer,  as  the  natural  consequence  of  his 
act.    Ibid. 

98.  Where  one  railroad  corporation  allows  another  to  use  its  track  by  running 
its  own  trains  over  the  consenting  company's  road,  and  thus  exercising 
the  franchise  of  the  latter,  such  consenting  company  remains  liable  for 
the  negligence  of  the  servant  of  the  other  company,  as  much  as  it  would 
be  for  that  of  its  ow^n.    Ibid. 

84.  This  principle  does  not  extend  to  cases  where  the  cars  of  the  other  com- 

pany are  not  righf ully  on  the  defendant's  road.    /  bid. 

85.  Where  the  defendant  road  allowed  another  to  use  its  track  for  a  short  dis- 

tance, in  getting  to  a  station,  and  some  cars  on  the  road  became  detac|]ed 
from  a  train,  and  run  on  the  defendant's  road,  in  consequence  of  which 
an  accident  occurred,  and  the  plaintiff's  intestate  was  killed  ;  It  wan  hdd^ 
that  the  defendant  was  not  negligent,  and  the  action  would  not  lie.    Ibid. 

86.  A  railroad  company  has  the  right  to  enter  upon  and  take  possession  of  land 

before  payment  to  the  owner,  which  is  needed  in  the  building  of  'its  road, 
when  it  is  authorized  by  its  charter  to  do  so.  Railroad  Co.  v.  McCtukUl, 
746. 

37.  Where  a  remedy  is  given  to  the  land-owner  in  the  charter  of  the  company 
for  getting  compensation  for  land  taken  for  the  use  of  the  corporation 
under  its  charter,  the  land-owner  must  pursue  this  remedy,  as  the  statu- 
tory remedy,  by  implication,  takes  away  that  at  common  law.     Ibid. 

88.  A  stipulation  in  the  charter  of  a  railroad  corporation,  that  all  claims  for 

damages  for  land  taken  by  the  corporation,  must  be  made  within  two 
years,  is  a  positive  statute  of  limitations,  and  bars  all  claims  not  made 
within  that  time,  when  the  parties  are  mi  juris.    Ibid. 

89.  Where  the  charter  of  a  railroad  corporation  provided  that  if  the  owner  did 

not  apply  within  two  years  to  have  the  damage  assessed,  caused  by  the 
use  and  occupancy  of  land  taken  by  the  corporation,  they  should  forever 
be  barred  from  recovering  said  land ;  It  was  held^  that  the  presumption  of 
a  conveyance  arose  from  the  act  of  taking  possession  and  building  the 
road,  and  the  owner's  failure,  within  the  two  years,  to  take  steps  to  have 
his  damages  ascertained.     Ibid. 

40.  No  presumption  of  abandonment  or  of  a  grant,  and  no  statute  of  limitation, 
runs  against  a  railroad  company  by  the  adverse  occupation  of  any  of  the 
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laod  coDdemned  or  otherwise  obtained  by  them  for  the  purposes  of  the 
road.    Ibid. 

41.  Mere  silence  while  a  trespasser  is  improving  real  estate  as  if  it  was  his  own, 

while  it  may  sustain  a  claim  for  the  value  of  such  improvements  vben 
made  in  good  faith,  cannot  be  allowed  to  transfer  the  property  itself  to 
such  trespasser.    Ibid. 

42.  Where  the  charter  provided  that  the  title  to  condemned  land  should  remain 

in  the  corporation  as  long  as  it  was  used  by  such  corporation,  but  when  it 
ceased  to  be  so  used,  it  should  revert;  It  wot  hdd^  that  under  the  charter, 
the  corporation  was  not  required  to  use  every  part  and  parcel  of  the  con- 
demned land  at  once,  and  a  permissive  u.<«e  of  a  portion  of  such  land, 
does  not  deprive  the  corporation  of  the  right  to  take  possession  of  the 
land,  when  needed  for  purposes  of  the  corporation.    Ibid. 

43.  A  railroad  corporation,  having  the  right  to  use  land,  or  a  right  of  way  over 

land,  may  maintain  an  action  for  its  possession.    Ibid. 

44.  A  railroad  ticket  or  pass  may  be  the  subject  of  the  offense  of  forgery  at 

common  law.     State  v.  WeoMer,  830. 

RAPE: 

Where,  in  an  indictment  for  rape,  the  prisoner  proved  that  the  prosecutrix  bad 
accused  two  other  persons  of  the  offence,  and  then  proposed  to  show  that 
he  had  caused  tfubpomaa  to  b^  issued  for  these  persons,  but  that  the  sheriff 
had  returned  on  the  process  that  the  parties  were  not  to  be  found ;  It  nas 
heldy  that  such  evidence  was  incompetent.     iUcUe  v.  i^arnes,  973. 

RATIFICATION  : 

Where  an  infant  enters  into  an  executory  contract,  express  conHrmation  or  a 
new  promise  after  coming  of  age,  must  be  shown  in  order  to  bind  him ; 
but  where  the  contract  is  executed,  ratification  may  be  inferred  from  cir- 
cumstances, and  any  acknowledgment  of  liability,  or  holding  the  prop- 
erty and  treating  it  as  his  own,  will  amount  to  such  ratification,  i^y  v. 
Houiueau^  355. 

RECEIVER  : 

1.  Where  a  receiver  is  appointed  In  a  proceeding  supplemental  to  executioD, 

he  becomes  the  legal  assignee  of  the  property  specified  in  the  order  sob- 
ject  to  the  direction  of  the  Court  in  which  the  judgment  was  rendered, 
and  the  judgment  debtor  is  forbidden  to  interfere  in  any  manner  with  iu 
collection  or  control.     Turner  v.  ffoiden,  70. 

2.  Under  the  former  system,  where  legal  and  equitable  rights  were  adminis- 

tered in  separate  tribunals,  a  Court  of  Equity  could  not  confer  npoD  a 
receiver  appointed  by  it,  a  capacity  to  sue  in  his  own  name  not  recogniEed 
in  a  Court  of  Law,  but  this  is  changed  since  the  adoption  of  The  Code 
system,  which  authorizes  the  party  in  interest  to  sue  in  his  own  name. 
Gray  v.  Lewis,  392. 

3.  A  receiver  appointed  upon  the  dissolution  of  a  corporation,  or  a  trustee 

charged  with  the  collection  of  its  assets,  can  bring  suit  In  h46  own  name 
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ftgalnst  a  debtor  of  the  corporation,  or  he  can  bring  sucli  suit  in  the  name 
of  the  corporation.    Ibid. 

4.  An  essential  element  in  the  exercise  of  the  extraordinary  jurisdiction  of 

appointing  a  receiver,  is  the  danger  of  the  entire  loss  of  the  property. 
So,  areceiver  will  not  be  appointed  to  take  possession  of  land  and  receive 
the  rents  and  proflts,  unless  the  plaintiff  has  established  an  apparent 
right  to  the  property  and  the  insolvency  of  the  defendant  is  alleged  and 
proved.    Bryan  v.  Moving,  (iU4. 

5.  A  receiver  cannot  be  appointed  in  a  proceeding  to  establish  a  will.    Ibid. 

6.  Where,  on  an  issue  of  devUavit  vd  non,  the  jury  found  that  a  certain  paper- 

writing  was  the  will,  and  certain  persons,  parties  to  the  action,  were  in 
possession  of  the  land  of  tbe  testator,  claiming  under  a  piior  script ;  It 
teas  hdiiy  error  to  appoint  a  receiver  of  the  rents  and  profits,  especially 
when  there  was  no  allegation  of  insolvency  against  the  party  in  possession. 
Ibid. 

RECORD : 

1.  Where  records  have  been  burned  or  destroyed,  the  entries  in  the  bound  vol- 

umes, containing  the  minutes  of  the  Court,  are  admissible  in  evidence  to 
establish  the  regularity  of  the  proceedings.     Uare  v.  Holloman,  14. 

2.  Where  land  has  been  sold  under  a  decree  of  Court,  and  the  records  have 

been  destroyed,  the  recitals  in  the  deeds  are  evidence  of  the  regularity  of 
the  proceedings.     Ibid. 

8.  Any  statement  in  the  record  is  taken  as  true,  and  the  Supreme  Court  will 
act  on  it,  until  it  shall  be  modified  in  some  proper  way  by  the  Judge  who 
made  it.     McCoy  v.  LasaiieTy  131. 

4.  The  whole  record  is  not  in  evidence.     So  much  of  the  pleadings  ought  to 

be  read  to  the  jury,  as  may  be  necessary  to  explain  and  present  the  issues. 
Smith  v.  Nimockn,  243. 

5.  Where  it  appears  from  the  record  that  a  person  is  a  party  to  an  action, 

when  in  fact  he  is  not,  the  legal  presumption  that  he  was  a  party  is 
conclusive,  until  removed  by  a  correction  of  the  record  itself,  by  a  direct 
proceeding  for  that  purpose.    Sumner  v.  Sessomsy  371. 

6.  While  regularly  authenticated  copies  or  records,  and  entries  in  the  nature 

of  records,  should  be  used  as  evidence,  yet  tbe  records  themselves  are 
also  competent.     Carolina  Iron  Co.  v.  Aberrtathyy  645. 

7.  The  original  record  of  incorporation,  made  by  the  Clerk,  in  pursuance  of 

the  provisions  of  ch.  16  of  The  Code,  in  the  book  kept  in  his  office  for 
that  purpose,  is  admissible  in  evidence  to  prove  the  fact  of  the  incorpora- 
tion. The  letters  of  incorporation  are  evidence,  but  not  the  only  evidence, 
to  prove  that  fact.    /  bid. 

m 

8.  Where  an  appellant  employed  counsel  to  attend  to  his  appeal,  who  failed  to 

have  the  record  printed,  and  the  appeal  wat>  dismissed;  It  too*  held, 
excusable  negligence  on  the  part  of  the  appellant,  and  the  appeal  would 
be  reinstated.      Wiley  v.  Logan,  564. 

9.  Where  there  was  an  honest  misunderstanding  between  counsel  in  regard  to 

making  up  the  case  on  appeal,  and  tbe  case  had  not  been  made  up  when 
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the  case  was  reached  in  this  Court,  the  record  having  been  docketed 
without  a  case,  and  couuael  for  the  appellant  supposed  that  there  was  no 
necessity  of  printing  the  record  until  the  case  came  up,  but  the  appellee 
moved  to  dismiss,  which  was  allowed ;  It  was  held,  a  proper  case  to  re- 
instate and  allow  the  record  to  be  printed.    Bencker  y.  Anderson^  661 . 

10.  When  the  original  records  are  offered  in  evidence  in  the  Court  to  which 

they  belong,  they  should  be  received.  While  in  any  other  Court  the 
proper  mode  of  proving  them,  is  by  a  duly  authenticated  copy,  under  the 
seal  of  the  Court,  yet  the  original,  when  present,  is  admissible,  if  com- 
petent.   State  V.  Hunter^  829. 

11.  Where  a  party  is  put  on  trial  for  an  alleged  offence,  but  the  record  doe»  not 

disclose  the  result,  it  will  be  presumed  that  he  was  acquitted.  Stale  v. 
Bowers,  910. 

REFERENCE : 

1.  Exceptions  to  the  report  of  a  referee  must  distinctly  point  out  the  alleged 

error.     Cooper  v.  Middletoriy  86. 

2.  Facts  found  by  a  referee  and  approved  by  the  Court,  in  which  the  order  of 

reference  was  made,  are  not  the  subject  of  review  in  the  Supreme  Court, 
unless  there  is  no  evidence  to  support  the  finding.    Ibid. 

9L  Where  a  reference  is  by  consent,  the  parties  waive  the  right  to  have  any  of 
the  issues  of  fact  passed  on  by  a  jury.  Where  the  reference  is  compul- 
sory, the  excepting  party  has  the  right  to  have  all  issues  of  fact  whicharix 
on  the  pleadings  submitted  to  a  jury,  but  not  the  questions  of  fact  which 
arise  on  exceptions  to  the  findings  of  fact  by  the  re^ree.  Carr  v.  AAkew, 
194. 

4.  Where  an  administrator  pleaded  a  final  account  taken  ex  parte  by  the  Pro- 

bate Judge,  in  bar  of  an  action  by  the  next  of  kin,  but  ihe  answer  was 
vague  and  indefinite,  and  contained  unsatisfactory  statements  in  regard 
to  the  administrator's  dealings  with  the  estate ;  It  wis  Ac/d,  that  it  was 
proper  to  order  a  reference  to  restate  the  administration  account.  Onsnt 
V.  Hughes,  231. 

5.  The  refusal  of  a  Judge  to  order  a  reference  for  the  purpose  of  taking  testi- 

mony upon  matters  of  equity  addressed  to  him«  after  issues  have  been 
submitted  to  a  jury,  and  a  reference  has  been  made  in  regard  to  other 
matters,  cannot  be  assigned  as  error,  as  it  is  a  matter  addressed  to  hi« 
discretion.    Fbrtune  v.  Watkins,  904. 

6.  The  order  of  reference  was  as  follows :  '*  In  this  cause  the  order  of  reference 

heretofore  made  herein  having  been  mislaid,  it  is  agreed  between  Ihe  par- 
ties tbtft  D.  C,  Clerk  of  this  Court,  prroceed  to  take  and  state  an  account,** 
and  "  ff  not  found,  that  an  order  be  made  as  of  the  last  term  by  content 
according;'*  Held,  that  this  makes  a  reference  by  consent.  Vmighan  v. 
Lewdlyn,  472. 

7.  The  decision  of  the  Judge  in  revising  the  report  of  a  referee,  is  reviewable 

as  to  questions  of  law,  but  not  as  to  the  findings  of  fact.    Ibid. 

8.  Where,  in  this  Court,  a  reference  is  made  to  the  Clerk  to  state  an  account, 

an  exception  will  not  be  heard  upon  a  motion  to  confirm  the  report, 
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which  was  not  taken  in  the  Court  below,  nor  on  the  flret  hearing  in  this 
Court.     DeprUst  v.  Bitterfon^  519. 

9.  Althoui^h  such  exception  cannot  be  taken,  yet  if  the  Court  can  see  from  the 
report  that  it  acted  undej*  a  misapprehension  of  the  facts  in  the  ilrst  hear- 
ing, it  will  ex  mero  motu  modify  its  ruling,  when  it  is  plain  that  it  will 
work  great  injustice.     Ibid. 

10.  This  Court  has  no  power  to  review  the  lindinti^  of  fact  made  by  a  referee  in 

an  action  at  law,  but  can  only  review  errors  of  law  in  the  admission  of 
evidence,  and  erroneous  conclusions  of  law  from  the  facts  as  found« 
GrofU  V.  Beene,  720. 

11.  Where  a  defendant  is  shown  to  be  liable  to  account,  a  reference  follows- as  a 

matter  of  course,  unless  some  plea  in  bar  is  set  up,  such  as  a  release,  &c. 
Grant  v.  Rogers^  753. 

12.  Where  a  person  dies  domiciled  in  another  State,  and  has  propert.y  in  this 

State,  the  administrator  here  should  file  his  account  with  the  Clerk,  and 
have  it  credited  and  passed  on  before  transferring  the  fund  to  the  State  of 
the  domicil.    Ibid. 

13.  Where,  in  bar  to  an  action  for  an  account,  in  a  suit  upon  an  admiuistrution 

bond,  it  was  alleged  that  the  decedent  was  domiciled  in  Virginia  at  the 
time  of  his  death,  and  that  the  estate  had  been  fully  settled  there,  but  the 
administrator  in  this  State  had  made  no  settlement  with  the  Clerk ;  It  was 
heldy  that  such  plea  did  not  bar  the  account,  although  the  administrator 
may  show  upon  taking  the  account  that  the  assets  In  this  State  have  in 
fact  been  properly  applied.     Ibid. 

REFRESHING  MEMORY  : 

1.  The  evidence  for  the  purpose  of  refreshing  the  recollection  of  a  witness, 
comes  within  the  general  rule,  that  the  best  evidence  the  ease  acRutts  of 
must  be  produced.    Janes  v.  Jonesy  111. 

3.  Copies  of  deeds  from  the  register's  office  are  not  the  best  evidence  to 
refre^  the  memory  of  the  maker.     Ibid. 

3.  The  admissions  and  declarations  of  a  sherifT  made  when  settling  his  tax 

account  with  the  county  commissioners,  are  admissible  in  evidence  in  an 
action  on  his  bond  for  the  non-payment  of  the  taxes  collected  by  him. 
Davenport  v.  McKee^  325. 

4.  Such  admissions  may  be  proved  by  any  person  who  heard  them,  and  can 

state  the  substance  of  what  was  said.    Ibid. 

5.  It  is  perfectly  well  settled  that  while  a  witness  can  only  testify  to  such  mat- 

ters as  are  within  his  own  knowledge  and  recollection,  still  be  may  refresh 
his  memory  by  reference  to  memoranda^  and  when  the  memoranda  are  Ip 
Court  he  may  be  forced  to  do  so.     I  hid. 

6.  A  witness  can  refresh  his  memory  by  reference  to  his  tneinoranda  outside  of 

Court  as  well  a^  when  on  the  stand.  So,  where  a  witness  said  that  he 
could  not  testify  to  certain  conversations  without  refreshing  his  memory 
by  data  made  by  him  at  the  lime  of  the  conversations,  which  the  trial 
Judge  refused  to  let  him  do,  and  after  retiring  from  the  stand,  he  was 

85 
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recalled  and  stated  that  he  could  then  teBtffv  to  them,  which  was  ruled 
out ;  It  was  held,  to  be  error.  Any  question  as  to  the  accuracy  of  hi*  recol- 
lectiuD  would  fco  to  his  credibility,  but  uot  to  hin  competency.     /  bid. 

7.  A  liligant  should  be  allowed  to  prove  his  case  in  his  own  way,  and  by  his 

own  evidence.  So,  where  the  trial  Jud^e  refused  to  allow  a  witoess  to 
refresh  his  memory  by  certain  memoranda^  and  then  testify  to  certain  con- 
versations which  the  plaintifF  wished  to  brinii:  out,  but  told  the  plaintiff 
that  he  might  introduce  the  memoranda  themselves,  which  the  plaintiff 
refused  to  do,  and  afterwards  the  defendant,  when  on  the  stand,  testiiSed 
that  the  conversations  were  substantially  as  it  was  proposed  to  prove  them 
by  the  rejected  witness ;  It  was  hdd,  to  be  error.     Ibid. 

REGISTRATION : 

1.  While  an  unregistered  mortgage  is  not  valid  as  to  third  parties,  yet  the  lack 

of  registration  cannot  subject  to  sale  under  execution,  property  which 
would  be  exempt  if  there  were  no  mortgage.    Bite  v.  Harper^  23. 

2.  Copies  of  deeds  from  the  register's  office  are  not  the  best  evidence  to  refresh 

I  he  memory  of  the  maker  of  the  deed.    Jones  v.  Jones,  lit. 

3.  The  surrender  of  an  unregistered  deed  or  bond  for  title,  is  effectual  to  re- 

store the  legal  or  equitable  title  to  the  vendor,  as  between  the  parties, 
.  ,.         when  no  intervening  interests  have   attached.     Fortune  v.   Watkin^  dOi. 

4.  Where  it  appeared  from  the  terms  of  a  contract,  that  the  intentioD  was  to 

appoint  an  agent  to  sell  certain  goods,  although  the  contract  is  termed  a 
conditional  sale,  the  contract  will  be  interpreted  as  making  an  a^ncy. 
and  need  uot  be  registered.    Empire  Drill  Co.  v.  AUison,  648. 

REMISSION  OF  DAMAGES: 

It  HeettiSy  that  where  a  plaintiff  In  an  action  for  a  tort  before  a  justice  only 

-  demands  damages  to  the  amount  of  fifty  dollars — and  on  the  trial  ft  it 

^  ascertained  that  his  damages  amount  to  more  than  that  sum,   he  may 

remit  the  excess,  and  thus  give  Jurisdiction  to  the  justice.     yuHlle  ▼. 

Dew,  43. 

RBAIOVAL: 

.  1.  When  there  is  an  order  for  the  removal  of  an  action  which  is  sufljcitrnl  i« 
its  face,  it  will  be  conclusively  presumed  that  the  Court  makings  the  order 
bad  before  it  in  a  legal  way,  facts  sutHclent  to  warraut  the  order.  £jM<r^ 
V.  Hardee,  787. 

2.  The  Court  to  which  the  action  is  removed,  can  consider  only  the  sufficiency 
of  the  order,  and  not  of  the  facts  on  which  it  is  based.        Ibid. 

8.  When  it  is  stated  in  the  order,  that  the  motion  is  heard   '^^as  on  afflda'^,' 

the  io)plication  is,  nothing  else  appearing,  that  all  the  parties  coD«ente«l 
to  uceopt  the  facts  as  if  stated  under  oath.     Ibid. 

•4.  It  H  within  the  power  of  counsel  to  consent  that  the  Court,  mi^bt  bear  aci 
consider  the  facts  as  if  stated  in  an  affidavit.    Ibid. 
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5.  Tbe  leading  purpose  of    The  Code,   is  to  secure  a  fair   and    imp«rti^ 

tiiaJ ;  tbe  affidavit  is  required  to  make  the  facts  appear  to  the  Court. 
But  if  tbey  are  admitted,  or  agreed  on  by  tbe  parties,  this  is  snlficie:::. 
aud  it  is  not  necessary  that  tbey  should  appear  in  tbe  record  or  itnler  >f 
removal.    Ibid. 

6.  A  motion  to  remove  a  cause  to  another  county,  cannot  be  made  uatil  *bie 

party  has  pleaded,  and  the  case  is  at  issue.    SlcUe  v.  HayMPOod,  SIT. 

REMOVAL  OF  CROP : 

Tbe  offence  of  removing  crops,  without  payment,  or  giving  notice  of  <uoh 
removal,  although  it  may  have  been  committed  secretly,  or  at  night,  is  a 
simple  misdemeanor,  and  cannot  be  punished  by  imprisonment  in  the 
penitentiary.    The  Code,  Sj»1096,  10W7.    SiaU  v.  I^ticdl,  920. 

RENTS : 

1.  By  marriage  and   the  birth  of  issue  capable  of  inheriting,  the  husband 

became  tenant  by  the  curtesy  of  his  wife^s  land,  and  entitled  to  the  rents 
and  profits  thereof.     MorrU  v.  Morritt,  613. 

2.  This  was  not  altered  by  the  Act  of  1849— The  Code,  HI  1840— as  to  marriages 

which  took  place  after  tbe  Act  went  into  operation.     Ibid. 

3.  A   clause  in  a    will    was    as    follows  :     "  I  give    and  devise  my   Willow 

Branch  farm  and  fishery  *  «  »  »  to*my  nephew  T.  D.  H.,  his  heirs 
and  assigns."  Tbe  testator  before  bis  death  leased  tbe  fishery  by  articles 
inter parUn  to  J.  W.  and  J.  M.,  for  two  years,  with  a  right  to  the  lessees 
to  continue  the  lease  for  five  years,  they  agreeing  to  pay  an  annual  rent 
of  $500 — tbe  payments  to  be  made  1st  of  June  of  each  year.  No  separate 
bond  was  taken  for  the  rent  of  each  year ;  Hdd,  that  tbe  rent  which 
became  due  after  the  death  of  the  testator  followed  the  reversion  to  the 
devisee.     HoUy  v.  UoUy,  670. 

4.  An  essential  element  in  the  exercise  of  the  extraordinary  jurisdiction  of 

appointing  a  receiver,  is  the  danger  of  the  entire  loss  of  tbe  property. 
So,  a  receiver  will  not  be  appointed  to  take  possession  of  land  and  receive 
tbe  rents  and  profits,  unless  the  plaintiff  has  established  an  apparent  right 
to  the  property  and  the  insolvency  of  the  defendant  is  alleged  and  proved. 
Bryan  v.  MorinQy  604. 

5.  Where,  on  an  issue  of  deoUavU  vel  non^  the  jury  found  that  a  certain  paper- 

writing  was  the  will,  and  certain  persons,  parties  to  the  action,  were  in 
possession  of  the  land  of  the  testator,  claiming  under  a  prior  script :  li 
too*  heldy  error  to  appoint  a  receiver  of  tbe  rents  and  profits,  especially 
when  there  was  no  allegation  of  insolvency  against  the  party  in  posses- 
sion.   Ibid. 

RESTITUTION : 

When  a  party  is  put  out  of  possession  of  land,  or  compelled  to  pay  money, 
under  a  judgment  which  is  afterwards  reversed  or  set  aside,  the  Court  will 
restore  the  party  to  the  possession  of  the  land,  and  give  him  a  remedy 
for  the  money  thus  paid.    Lj/tle  v.  LytUj  522. 
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RETURN: 

1.  The  official  acts  and  returns  of  a  sheriff  are  acted  on  without  proof  of  hie 

sij^uature,  iu  a  Court  in  which  he  is  an  officer.    McDonald  v.  Carton,  497. 

2.  A  return  by  the  sheriff  on  a  notice  to  produce  a  paper  in  these  worda, 

*'  Executed  by  delivering  a  copy,"  Implies  a  delivery  to  each  partyto  vhom 
the  notice  Is  addressed,  and  is  sufficient.    Ibid. 

RIGHT  TO  RETAIN  : 

1.  Where  the  amount  of  a  policy  has  been  paid  to  some  cf  the  next-of-kin  of 

the  insured,  and  the  administrator  sues  them  to  recover  the  amouDt,  If 
the  estate  is  solvent,  and  the  money  is  not  needed  for  the  payment  of 
debt«,  the  defendants  are  entitled  to  retain  their  distributive  shares,  and 
the  administrator  can  only  recover  the  excess.    Elliott  v.  Whedbee,  115. 

2.  While  one  who  is  sued  by  an  administrator  cannot  set  up  a  demand  io  his 

favor  against  the  plaintiff  in  his  individual  capacity,  as  a  counter-claim, 
or  set-off,  yet  if  the  administrator  is  insolvent,  and  a  portion  of  the  reeov- 
ery  will  belong  to  bim  In  his  Individual  capacity,  such  claim  may  be 
set  up  as  a  retainer  in  the  nature  of  a  set-off.     Carr  v.  Askew,  194. 

RIGHT  OF  WAY : 

1.  A  railroad  company  has  the  right  to  enter  upon  and  take  possession  of  land 

before  payment  to  the  owner,  which  is  needed  in  the  building  of  its  road, 
when  it  is  authorized  by  its  charter  to  do  so.    R.  R.  Co.  v.  McCaskUl,  746l 

2.  Where  a  remedy  Is  given  to  the  land-owner  in  the  charter  of  the  company 

for  getting  compensation  for  land  taken  for  the  use  of  the  corporation 
under  its  charter,  the  land-owner  must  pursue  this  remedy,  as  the  statu- 
tory remedy,  by  implication,  takes  away  that  at  common  law.    TM, 

8.  Where  the  charter  provided  that  the  title  to  condemned  land  should  remain 
in  the  corporation  as  long  as  it  was  used  by  such  corporation,  but  wb«D  it 
ceased  to  be  so  used,  it  should  revert ;  It  vhu  h^d,  that  under  the  charter, 
the  corporation  was  not  required  to  use  every  part  and  parcel  of  the  con- 
demned land  at  once,  and  a  permissive  use  of  a  portion  of  such  land, 
does  not  deprive  the  corporation  of  the  right  to  take  possession  of  the 
land,  when  needed  for  purposes  of  the  corporation.    Ibid. 

4.  A  railroad  corporation,  having  the  right  to  use  land,  or  a  right  of  way  over 
land,  may  maintain  an  action  for  its  possession.    Ibid. 

RULES: 

1.  This  Court  will  not  entertain  any  motion,  unless  It  is  reduced  to  writ tni^. 
McCoy  v.  lAimie)\  131. 

a.  The  spirit  and  equity  of  §274  of  The  Code,  apply  to  the  Supreme  Court,  and 
the  same  relief  will  be  administered  here  as  in  the  Superior  Court,  apoa 
a  proper  case.     Wiley  v.  Logan,  564. 

3.  The  rule  that  the  negligence  of  an  attorney  will  not  be  visited  on  bis  client* 

applies  with  greater  force  to  appeals  in  the  Supreme  Court  than  toactioos 
in  the  Courts  below,  because  the  client  Is  not  required  to  give  his  per- 
sonal attention  to  his  appeal  in  the  Supreme  Court.    Ihid. 
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4.  80,  where  aD  appellant  employed  couusel  to  attend  to  his  appeal,  who  failed 

to  have  the  record  printed,  and  the  case  was  dismissed ;  H  imu  Md,  ex- 
cusable negligence  on  the  part  of  the  appellant,  and  his  appeal  would  be 
reinstated.     Ibid. 

5.  Where  there  was  an  honest  misunderstanding  between  counsel  in  regard  to 

making  up  the  case  on  appeal,  and  the  case  had  not  been  made  up  when 
the  case  was  reached  In  this  Court,  the  record  having  been  docketed  with- 
out a  case,  and  counsel  for  the  appellant  supposed  that  there  was  do 
necessity  of  printing  the  record  until  the  case  came  up,  but  the  appellee 
moved  to  dismiss,  which  was  allowed ;  It  teas  hdd,  a  proper  case  to  re- 
instate and  allow  the  record  to  be  printed.     Bencher  v.  Ander»oHy  661. 

SALE: 

The  sale  or  mortgage  of  a  crop  to  be  planted^  as  well  as  one  planted  and  in 
process  of  cultivation,  is  valid — provided  the  place  where  the  crop  is  to 
t>e  produced  is  designated  with  certainty  sufficient  to  identify  it.  It  seenu^ 
parol  testimony  is  competent  to  fit  the  description  to  the  property  and 
show  the  agreement  of  the  parties.     Roundtree  v.  Britt,  104. 

SALE  OF  LAND: 

1.  Where  a  vendee  who  was  married  before  the  dower  and  homestead  Acta, 

makes  a  contract  to  buy  land,  bearing  date  before  the  passage  of  those 
Acts,  but  the  deed  is  not  made  until  after  their  passage,  his  wife  is  not 
entitled  to  dower  or  homestead  iu  such  land,  unless  he  be  seized  of  them 
at  his  death,  and  a  deed  for  them  without  her  Joinder  conveys  a  good 
title.     Fortune  v.  Watkins,  304. 

2.  Where  a  deed  is  made  in  pursuance  of  a  contract  to  convey,  it  is  referable 

for  its  operation  to  the«time  of  the  contract  which  it  undertakes  to  com- 
ply with.    Ibid. 

3.  The  surrender  of  an  unregistered  deed  or  bond  for  title,  is  effectual  to 

restore  the  legal  or  equitable  title  to  the  vendor,  as  between  the  parties, 
when  no  intervening  interests  have  attached.     Ibid. 

4.  If  iu  a  contract  for  sale  of  lands,  the  vendee  knows  that  the  vendor  Is  a  mar- 

ried man  at  the  time  the  contract  is  made,  he  cannot  refuse  to  take  the 
title  because  the  wife  refuses  to  join,  and  a  Court  of  Equity  will  force  him 
to  take  such  title  as  the  vendor  can  give.    Ibid, 

5.  The  defendant  agreed  to  purchase  certain  lands  from  the  plaintiff,  for  a 

part  of  which  the  plaintiff  held  his  (the  defendant's)  bonds  for  title,  and 
it  was  agreed  that  the  said  bond  should  be  destroyed  when  the  payments 
were  made.  The  plaintiff's  wife  refused  to  join  in  the  deed ;  It  wait  hddy 
no  defence  to  an  action  by  the  plaintiff  to  enforce  the  contract.    Ibid. 

6.  It  is  sufficient,  in  actions  for  speciflc  performance,  that  the  vendor  is  able  to 

make  title  at  the  time  of  the  trial.     Ibid. 

7.  Where  the  jury  found  that  the  vendor  used  ''strategy"  iu  bringing  about  a 

contract  for  the  sale  of  land,  but  they  further  found  that  the  defendant 
was  capable  of  transacting  business,  and  that  the  land  was  worth  nearly 
as  much  as  the  vendee  agreed  to  pay  for  it,  a  Court  of  Equity  will  not 
refuse  to  enforce  the  contract.    Ibid. 
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S.  Where  a  sale  of  ]aud  Is  made  uoder  a  decree  of  Court,  It  caDDot  be  c(»llat- 
erally  Impeached  in  an  fudepeDdeot  action  brought  to  recover  the  land. 
As  long  as  the  decretal  order  of  sale  and  conveyance  remain  unmodified, 
the  conveyance  authorized  by  it  must  also  stand,  and  such  orders  can 
only  be  impeached  by  a  direct  proceeding  for  that  purpose.  Sumner  v. 
iksM/ns^  371. 

9.  Where  the  person  making  a  sale  of  land  purchases  himself  directly,  the  sale 
is  void.  But  if  he  purchases  through  an  agent,  who  afterwards  conveys 
to  him,  the  legal  title  passes,  subject  to  the  right  of  the  parties  int«rest«d, 
to  divest  it  by  a  proper  proceeding.     Sumner  v.  Se»»onUy  371. 

10.  When  the  vendor  agrees  to  convey  land  to  the  vendee  on  the  payment  of 

the  purchase  money,  which  is  deferred  by  the  terms  of  the  agreement,  the 
burden  of  proving  such  payment  is  in  the  vendee,  and  such  contract  does 
not  create  any  confidential  relations  between  the  parties,  or  raise  any 
presumption  of  payment  from  slight  proofs,  w^hich  would  l>e  insufficient 
without  the  aid  of  such  artificial  presumption,     lliug/uin  v.  Leweil^rL,  472. 

11.  Where  the  defendant  entered  into  a  contract  to  make  title  to  the  plaintitr 

to  a  tract  of  land,  described  by  metes  and  bounds,  upon  the  payment  of 
certain  notes,  and  the  plaintiff  executed  his  notes  to  the  defendant, 
reciting  that  they  were  for  the  purchase  money,  the  defendant  cannot 
show  by  parol  evidence  that  at  the  time  the  contract  was  made,  it  was 
agreed  by  parol  that  the  land  should  be  conveyed,  and  if  found  tx.)  con- 
tain a  larger  number  of  acres  than  was  supposed,  that  the  %'eudee  should 
pay  au  additional  sum.    Nickelson  v.  Revexy  559. 

12.  Where  a  mortgagor  sold  a  portion  of  the  mortgaged  land,  and  assigned  the 

bonds  given  for  the  purchase  money  to  the  mortgagee,  who  had  actual 
notice  of  the  transaction,  and  who  afterwards  acquired  title  to  the  land; 
ft  was  heldj  that  the  mort&:agee  cotild  not  collect  the  bonds,  and  at  the 
same  time  deny  the  power  to  the  mortgagor  to  make  the  sale.  Bnrson 
V.  Oarr^  567. 

SALE  OF  LAND  FOR  ASSETS: 

1.  Where,  under  the  former  system,  a  petition  to  sell  land  for  assets  was  filed  in 

a  Court  having  jurisdiction  of  the  proceeding,  and  a  guardian  ad  lUfm 
was  appointed,  but  no  service  was  made  on  the  infants ;  R  wu  hdd,  that 
even  if  the  judgment  was  irregular,  it  was  not  void,  and  could  not  be 
attacked  collaterally.     Hare  v.  HoUoman^  14. 

2.  A  judgment  rendered  before  the  adoption  of  the  Code  of  Civil  Procedure 

against  infants  who  were  not  served  with  process,  but  who  were  repre- 
sented by  a  guardian  ad  lUeifi^  is  valid  and  bindlns:  on  the  infant,  unlem  tt 
appears  that  no  real  defence  was  made  for  the  infant,  and  that  he  has 
suffered  thereby.    Ibid. 

3.  Where  a  sale  of  land  is  made  under  a  decree  of  Court,  it  cannot  be  collater- 

ally impeached  in  au  independent  action  brought  to  recover  the  land.  As 
long  as  the  decretal  order  of  sale  and  conveyance  remain  unmodified,  the 
conveyance  authorized  by  it  must  also  stand,  and  such  orders  can  only  be 
impeached  by  a  direct  proceeding  for  that  purpose.  Swnner  v. 
371. 
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4.  Where  land  «a5  »L>ld  to  nuke  a$«et«.  «nti  the  $ale  coofirmed  and  title  or> 

dered  to  be  msde,  and  afienrards  an  aetioo  of  ejectment  w«$  broogbt  by 
ijoe  of  tbe  b^ir«.  evideuce  in  >Dcb  action,  that  the  Uod  j^'ld  for  an  under- 
ralae.  is-  iDi'oai;>etent.  the  order  confinniiur  the  ^e  bein^  Mil)  in  forre 
/'.id. 

5.  In  such  ca,«e,  the  iusufficieDcr  in  price  would  be  cause  for  refusing  to  cod- 

firm  the  sale,  bat  i^  no  cTDund  f«*r  jiijDullins  the  deed  in  an  action  bron^t 
tu  trr  the  legml  title.     / hid, 

6.  The  fact  that  the  parcbaser  at  a  «ale  of  land  to  make  a«$etss  conveys  the 

land  to  tbe  administrator  who  made  the  sale  shortly  thereafter,  is  very 
^lieht  evidence,  unless  aided  by  otber  facts,  to  establish  ctillusiou  be- 
tween socb  purchaser  and  the  administrator.     /^»>^ 

7.  This  special  proceedine  is  equitable  in  it«  character,  acd  the  Court  having 

sreneral  jurisdiction  of  the  parties  and  subject  matter,  may  make  tbe  next- 
of-kin  and  heirs-at-law  parties,  and  com|«eI  the  former  to  account  for  the 
personal  property  received  by  them,  first,  and  then,  if  necessary,  may 
order  the  real  pniperty  to  be  sold  to  make  assets  to  pay  debts  ;  or  if  the 
heir  has  sold  the  land  and  has  the  proceeds,  tbe  Court  may  compel  an 
appropriation  of  the  same,  if  it  shall  ap(>ear  that  tbe  land  was  liable. 
Wanitn  v.  JicKinnon,  3iS. 

8.  Tbe  personal  asset«  of  a  decedent  are  first  applicable  to  the  payment  of  his 

debts,  and  only  such  debts  as  are  left  unpaid  after  exhaustinir  the  per- 
sonal assets,  can  be  satisfied  out  of  bis  real  estate.     Ltlhf  v.  Wooley^  412. 

9.  If  tbe  personal  assets  are  wasted  or  misapplied  by  the  administrator  or  ex- 

ecutor, and  he  should  be  removed,  the  administrator  de  bonis  non  must 
exhaust  the  administration  bond,  or  tbe  estate  of  the  executor,  before  he 
can  proceed  a^lnst  tbe  land  in  the  hands  of  the  heir  or  devisee.     /  ttid. 

10.  Where  tbe  personal  estate  is  iDSufficient,  or  when  it  consists  of  slaves,  which 

after  being  delivered  to  the  next-of-kio,  were  lost  by  tbe  vm  wiajor  of  war, 
tbe  land  becomes  liable  for  the  debts,  and  payment  may  be  enforced 
against  any  tract,  leaving  those  whose  property-  may  be  taken,  to  obtain 
contribution  from  the  other  heirs  or  devisees,  accordiug  to  the  respective 
value  of  tbe  lands  held  by  them.     Ibid, 

11.  Tbe  rule  which  puts  the  personal  in  front  of  tbe  real  estate  in  the  payment 

of  debts,  has  reference  to  cases  where  both  are  in  the  jurisdiction  of  the 
Court.     Ibid. 

12.  So,  where  an  administrator  bad  pafd  the  entire  personalty  over  to  the  next> 

of-kin,  before  paying  all  of  the  debts,  and  he  and  tbe  sureties  ou  his 
administration  bond  were  insolvent,  except  one  surety,  who  was  a  non- 
resident, creditors  can  subject  the  land  in  the  bands  of  the  heirs,  before 
they  have  exhausted  tbe  nou-resideut  surety,  and  it  is  immaterial  that 
such  surety  frequently  returns  to  this  State  on  visits.     Ibid. 

13.  Where  an  admiuistrat(jr  tiles  a  petition  to  sell  the  lands  of  his  intestate  to 

make  assets,  if  the  debts  to  be  paid  have  not  been  reduced  to  judgment, 
the  heir  may  plead  that  they  are  barred  by  the  statute,  but  when  the 
demand  has  been  reduced  to  judgment  against  tbe  administrator,  the  heir 
is  bound  by  the  judgment  unlesj?  he  can  show  that  It  was  obtained  by 
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collusioQ  and  fraud,  and  it  is  barred  by  it  from  setting  up  any  matter 
which  might  have  been  pleaded  by  the  administrator  as  a  bar  in  the  xnit 
against  him.    Speer  v.  Jame^^  417. 

SCALE  : 

1.  Where  a  fund  was  paid  to  an  administrator  in  Confederate  moaey,  oot  of 

which  f and  he  makes  payments  to  the  distributees ;  li  wu  hdd^  that  it 
would  be  unjust  to  apply  the  scale  to  the  amount  received  by  the  admin- 
istrator, but  not  to  apply  it  to  payments  made  out  of  the  very  fund  to  the 
distributees.     Depriest  v.  Patteraon^  519. 

2.  Where  an  administrator  received  into  his  possession  certain  slaves  belong- 

ing to  the  estate  of  his  intestate,  he,  and  the  sureties  on  his  bond,  is  lia- 
ble for  their  hire  received  by  him,  in  the  same  manner  as  for  the  hire  or 
price  of  other  chattels  so  received.     Grant  v.  Beete,  T2XS. 

8.  In  such  case,  where  the  slaves  were  hired  in  1868  and  1864,  and  the  admin- 
istrator used  reasonable  diligence  in  hiring  them  and  collecting  the  hire, 
if  the  same  was  paid  in  Confederate  money,  and  the  administrator  kept 
it  apart  and  separate  as  part  of  assets  of  the  estate,  and  it  was  lost  by  the 
results  of  the  war,  the  administrator  is  not  liable.    Ibid. 

4.  In  such  case,  in  the  absence  of  evidence  of  the  amount  of  hire  which  the 

administrator  actually  received,  he  should  he  charged  with  the  reasonable 
hire  of  the  slaves  in  Confederate  money,  and  this  amount  should  be 
scaled  in  the  same  manner  as  if  he  had  converted  the  Confederate  money 
received  from  such  hiring.    Ibid. 

5.  It  Is  a  public  fact,  of  which  the  Courts  take  judicial  notice,  that  there  wa» 

no  currency  in  this  State  during  the  years  1863  and  1864,  except  Confed- 
erate money,  and  that  ordinary  business  transactions  were  almost  uni- 
formly discharged  by  that  currency.     Ibid. 

6.  Where  one  used  Confederate  money,  not  his  own,  be  must  account  to  him 

whose  money  he  used,  for  its  value  in  gold,  with  interest  thereon.    Ibid. 

SCHOOLS : 

1.  The  Constitution  requires  that  all  taxes,  whether  levied  for  State,  county. 

town  or  township  purposes,  shall  be  uniform,  and  allows  no  discrimina- 
tion in  favor  of  any  class,  person  or  int'Crest,  but  requires  that  all  things 
possessing  value  and  subject  of  ownership  shall  be  taxed  equally,  and  by 
uniform  rule.    Puelt  v.  Comers,  709. 

2.  Therefore,  a  law  which  allows  a  tax  on  the  polls  of  one  color  and  on  prop- 

erty owned  by  persons  of  the  same  color,  to  be  applied  exclusively  to  the 
education  of  children  of  that  color,  is  unconstitutional.    Jbid. 

3.  This  law  also  discriminates  between  the  races,  by  allowing  the  taxes  paid  by 

one,  to  be  applied  exclusively  to  the  education  of  that  color,  and  ia there- 
fore in  conflict  with  the  last  clause  of  Art.  9,  $2  of  the  ConsUtutiou, 
which  is — "there  shall  be  no  discrimination  in  favor  of  or  to  the  preju- 
d4ce  of  either  raoe.*'    Ibid. 

4i  This  does  no4  extend,  however,  to  the  law  requiring  the  children  of  the  two 
races  to  be  educated  in  separate  schools  when  the  advantages  are  equal— 
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nor  to  laws  prahf bitiaii;  marriage  between  the  racea,  nor  arr  <tuch  law  > 
oppoaed  to  receot  amendmeota  of  the  ('oustitutioD  of  tbv  rnU<%(  Stairs 
Ibid. 

5.  A  law  which  directs  the  tax  raised  from  the  polls  and  pro|>l^rt>  \>t  ynhiw 
pcrsoos  to  be  devoted  to  eUBtalDini?  schools  for  white  perBi>u«s  aiul  thai 
raised  from  the  polls  and  property  of  uecroes  to  be  used  for  the  suppi^ri 
of  their  schools,  is  uncoustltutional  and  void.     Higgtbtv  \\  />MrA«wN«  M^( 

SCIRE  FACIAS  : 

Under  the  former  practice,  the  only  defence  to  a  aetrt  foeUu^  isKutHl  to  r«»\  i\r 
a  dormant  Judgment,  was  payment  or  satisfaction.     LytU  \.  Lpflt^  tt« 

SEAL: 

Where  a  note  i«  under  seal,  the  holder  need  not  nhow  any  ctmsiderauon 
Angier  v.  Howard^  27. 

SERVICE  OF  PROCESS : 

1.  A  judgment  against  an  infant,  who  has  not  been  served  with  prtH^oMt,  is  not 

void,  and  will  not  be  set  aside  to  the  prejudice  of  a  hona  JkU  pun'ha'>vr, 
without  notice.    Hare  v.  HMoman^  14. 

2.  It  aeemM,  that  under  the  provisions  of  The  Code,  $387,  decrees  against  Infants 

who  were  not  served  with  process  are  binding,  except  where  fraud  enton* 
into,  and  vitiates  them.    Ibid. 

3.  Where  the  record  shows  that  a  guardian  ad  litem  was  appointed,  but  it  do<«M 

not  appear  affirmatively  that  the  Infant  was  ever  served,  the  defi*ci  must 
be  taken  advantage  of  in  a  direct  proceeding  to  attack  the  Judgtnent,  and 
is  not  available  in  a  collateral  action.    Stunner  v.  Seaaomn^  B71. 

4.  The  presence  of  a  next  friend  or  guardian  ad  litem  to  represent  an  infant, 

and  his  recognition  by  the  Court,  precludes  inquiry  as  to  his  authority  to 
act,  in  a  collateral  proceeding.    /  bid. 

5.  Where  it  appears  from  the  record  that  a  person  was  a  party  to  an  action, 

when  in  fact  be  was  not,  the  legal  presumption  that  he  was  a  party  it)  con- 
clusive, until  removed  by  a  correction  of  the  record  itself,  by  a  direct  pro- 
ceeding for  that  purpose.     Ibid. 

6.  Where  it  appears  that  all  the  defendants  were  served,  and  it  does  not  appear 

that  any  of  them  were  infants,  the  Judgment  is,  on  its  face,  regular,  and 
if  any  of  the  defendants  wish  to  set  up  infancy,  it  must  be  done  by  a 
motion  in  the  c^use,  to  set  aside  the  judgment  for  irregularity.  Buryiss 
V.  Kirby,  575. 

BET-OFF : 

1.  Where  a  plaintiff  leased  a  house  from  the  defendant,  and  agreed  to  pay  a 
certain  sum  as  rent,  and  the  defendant  afterwards  entered  and  tore  out 
certain  fixtures  and  damaged  the  furniture,  for  which  trespass  the  plain- 
tiff brought  suit ;  It  was  hdd^  that  the  alleged  damages  do  not  constitute 
a  set-off  against  the  sum  contracted  to  be  paid  as  rent.  WUlis  v.  Branch, 
143. 
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2.  While  one  who  is  sued  by  an  administrator,  cannot  Eet  up  a  demand  in  bto 

favor  afcainst  the  plaintiff  in  his  individual  capacity,  as  a  counter- claim  or 
set-off,  yet  if  the  administrator  is  int^olvent,  and  a  portion  of  the  recovery 
will  belong  to  him  in  his  individual  capacity,  such  claim  may  be  set  up  a& 
a  retainer  in  the  nature  of  a  set-off.     Carr  v.  Ankew,  19i. 

3.  A  defendant  is  not  bound  to  plead  a  set-off,  but  may  make  it  the  subject  of 

an  independent  action.    Blacktoell  Co.  v.  McElwee,  425. 

SBVKRANCE: 

Whether  or  not  a  severance  will  be  allowed,  and  the  prisoners  allowed  sepa- 
rate trials,  is  a  matter  of  discretion  in  the  tiialJudge,  and  its  refius&l  can- 
not be  assigned  as  error.     State  v.  Gooch,  987. 

SHERIFF: 

1 .  A  contract  to  indemnify  a  public  officer  for  doing  an  act  which  he  ouf^ht  to 

do,  is  valid ;  one  to  indemnify  him  for  doing  an  act  which  he  oa^ht  not  to 
do,  or  for  omitting  to  do  an  act  which  he  ought  to  do,  is  void.  Griffin 
V.  Hasty,  438. 

2.  Where  there  is  real  doubt  as  to  the  ownership  of  personal  property  and 

the  sheriff's  right  to  sell,  he  may  refuse  to  do  so  unless  the  plaintiff  in 
the  execution  indemnify  him.    Ibid. 

3.  Where,  in  such  case,  there  are  several  judgment  creditors,  some  of  whom 

refuse  to  give  the  indemnity,  the  sheriff  may  apportion  the  proceeds  of 
the  sale  among  such  as  indemnify  him,  to  the  exclusion  of  the  others. 
Ibid. 

4.  Where  the  sheriff  had  levied  on  personal  property,  alleged  to  belong  to  the 

judgment  debtor,  and  upon  Its  being  claimed  by  a  third  person, 
released  the  levy  and  took  a  bond  to  indemnify  him,  in  case  be  should  be 
amerced,  such  bond  of  indemnity  is  void.    Ibid. 

5.  The  official  acts  and  returns  of  a  sheriff  are  acted  on  without  proof  of  bJs 

signature,  in  a  Court  in  which  he  is  an  olficer.    McDonald  v.  Caraofi,  497. 

SLANDER  OF  TITLE : 

In  an  action  for  slander  of  title  to  a  trade  mark,  where  the  injury  complained 
of  is  not  so  much  the  defamatory  words,  but  was  occasioned  by  posltire 
acts  and  threats,  by  which  the  customers  of  the  plaintiff  were  deterred 
from  trading  with  him  ;  It  icof  hdd,  error  to  non-suit  the  plaintiff,  because 
the  complaint  did  not  set  out  the  actionable  words.  McBfteee  v.  Blackm^Uy 
2ei. 

SPECIAL  PROCEEDINGS: 

1.  When  an  isnue  of  law  is  joined  in  a  special  proceeding,  It  Is  the  duty  of  tlM 

Clerk  to  transmit  It  to  the  Judge  for  his  decision.    «/of«es  v.  Dttemy  33. 

2.  It  is  the  duty  of  the  Judge  to  decide  the  question  thus  presented,  and  to 

transmit  his  decision  In  writing  to  the  Clerk,  who  will  then  proceed  with 
the  special  proceeding  according  to  law.    Ibid. 
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3.  It  is  irreprular  for  the  Jud^e  in  makiog  his  decision  to  order  the  Clerk  to 

place  the  proceedinK  on  the  docket  of  the  regular  term  for  trial — It  being 
the  duty  of  the  Clerk  to  do  this  without  such  order  when  an  issue  of  fact 
is  joined.     Ibid. 

4.  When  an  issue  of  fact  is  joined  in  such  proceeding,  or  issues  of  both  fact 

and  law,  it  is  the  duty  of  the  Clerk  to  plaee  the  proceeding  on  the  docket 
of  the  trial  term,  for  trial.    Ibid. 

5.  When  the  issues  of  both  fact  and  law  are  decided,  the  Clerk  proceeds  to 

give  all  other  orders  and  judgments  as  and  for  the  Court,  these  orders 
and  judgments  being  regarded  as  made  by  the  Court  through  its  proper 
officer.    J  bid. 

6.  A  special  proceedings  begun  by  way  of  a  creditor's  bill,  for  the  settlement 

of  the  estate  of  a  decedent  and  payment  of  his  debts,  continues  until  all 
the  debts  are  discharged  and  there  is  a  flnal  judgment,  and  is  not  termin- 
ated by  being  left  off  the  docket.     Warden  v.  McKinnon,  378. 

7.  When  such  proceeding  is  allowed  to  drop  from  the  docket  without  a  final 

judgment  being  rendered,  it  may  be  brought  forward  on  motion,  to  the 
end  that  unpaid  creditors  may  assert  their  rights,  and  the  proceedings  be 
determined  according  to  law.     Ibid. 

8.  When  such  motion  is  made,  it  should,  strictly,  be  disposed  of,  before  con- 

tested debts  are  put  in  issue.  But  when  no  objection  is  mad«,  both  ques- 
tions may  be  disposed  of  at  the  same  time.    Ibid. 

9.  The  tiling  of  a  claim  with  the  Clerk,  by  a  creditor,  gives  him  a  standing  in 

Court-,  in  such  proceeding,  and  is  all  he  is  required  to  do,  unless  the  claim 
is  contested.    Ibid. 

10.  If  the  administrator  intends  to  contest  any  claim,  he  should  do  so  wh«n  it 

is  filed  with  the  Clerk.    Ibid. 

11.  The  litigation  in  respect  to  such  contested  claims  is  collateral  to  the  special 

proceeding,  and  the  termination  of  such  collateral  litigation  does  not 
terminate  the  special  proceeding.    /  bid. 

12.  When  a  claim  against  an  estate  is  filed  with  the  Clerk,  before  whom  such 

proceeding  is  commenced,  the  statute  of  limitations  ceases  to  run  against 
such  claim  from  the  time  it  was  filed.     Ibid. 

13.  This  special  proceeding  is  equitable  in  its  character,  and  the  Court  having 

general  jurisdiction  of  the  parties  and  subject  matter,  may  make  the 
next-of-kin  and  heirs-at-law  parties,  and  compel  the  former  to  account 
for  the  personal  property  received  by  them,  first,  and  then,  if  necessary, 
may  order  the  real  property  to  be  sold  to  make  assets  to  pay  debts  :  or  if 
the  heir  has  sold  the  land  and  has  the  proceeds,  the  Court  may  compel 
an  appropriation  of  the  same,  if  it  shall  appear  that  the  land  was  liable. 
Ibid. 

14.  Where,  in  special  proceedings,  the  pleadings  are  made  up  before  the  Clerk, 

and  upon  joinder  of  issues  are  certified  to  the  Court  in  Term,  the  Judge 
has  power  to  allow  amendments,  or  he  may  stay  the  trial  and  remand  the 
papers  to  the  Clerk,  in  order  that  he  may  consider  a  motion  to  amend. 
Lqftin  v.  Rousef  508. 
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15.  Id  8ucb  case,  au  order  remandiDg  the  papers  to  the  Clerk,  in  order  thai  he 

may  hear  a  motion  to  amend  the  pleadings,  to  the  end  that  an  accoant 
should  be  taken,  is  interlocutory  and  does  not  impair  a  substantial  right, 
and  cannot  be  appealed  from.    Ibid. 

16.  When  a  special  proceeding  comes  before  the  Clerk,  it  is  his  duty  to  transfer 

the  matter,  if  issues  of  fact  are  Joined,  to  the  civil  issue  docket,  in  order 
that  the  issues  may  be  tried  by  a  jury.    Brittain  t.  Mull,  5U5. 

17.  In  such  case,  when  the  issues  are  tried,  it  is  the  duty  of  the  Clerk  to  pro- 

ceed at  once  to  act  upon  the  case,  without  waiting  for  any  order  of  the 
Judge,    Ibid. 

1H.  So,  when  certain  issues  of  fact  were  joined  in  a  special  proceeding,  which 
were  carried  to  the  civil  issue  docket  and  tried,  and  at  a  subsequent  term 
the  plaintiff  moved  before  the  Judge  in  Term  for  an  order  affording  the 
relief  demanded  which  was  refused,  and  on  appeal  this  order  was  affirmed, 
ou  the  ground  that  it  was  the  duty  of  the  Clerk  to  proceed ;  and  when 
the  certificate  went  down,  the  Clerk  entered  a  judgment  refusing  the 
relief,  on  the  ground  that  he  could  only  act  under  an  order  of  the  Judge, 
which,  on  appeal  t-o  the  Judge,  was  affirmed  ;  It  wui  held,  to  be  error,  as 
the  Clerk  should  have  proceeded  to  act  on  the  merits  of  the  case,  just  as 
if  there  had  been  no  appeal.    Ibid. 

SPECIAL  VENIRE: 

1.  Where  the  sheriff  returned  to  a  writ  for  a  special  vattre  that  he  bad  not 

summoned  one  of  the  jurors  because  he  was  dead,  and  that  he  had  not 
summoned  three  others  because  they  could  not  be  found;  Ji  was  hdd, 
no  ground  for  a  challenge  to  the  array.    Slate  v.  iS^pfoAs,  866. 

2.  A  juror  summoned  .on  a  special  vertire  is  qualified  to  serve,  if  he  be  a  free- 

bolder.    State  V.  Piwdl,  965. 

3.  If  a  juror  summoned  on  a  special  tfenire  falls  to  answer,  but  bis  name  is  put 

in  the  hat  and  drawn  therefrom,  and  being  again  called,  he  fails  to 
answer  a  second  time,  this  does  not  entitle  the  defendant  to  an  additional 
ehallenge.    Ibid. 

4.  It  is  no  cause  of  challenge  to  a  juror  summoned  on  a  special  venire,  that  be 

has  served  as  a  juror  within  two  years,  and  that  he  has  a  suit  pending  and 
at  Issue  In  the  Court.    State  v.  Startiefty  973. 

5.  Where  it  appeared  that  the  county  commissioners  had  not  revised  the  jury 

box  at  the  last  September  meeting,  and  it  also  appeared  that  the  jury 
boxes  were  not  kept  locked,  and  were  kept  in  a  place  easily  acce^ible  lo 
unauthorized  persons ;  It  vox  held,  no  ground  of  challenge  to  the  array. 
State  V.  Hetuley,  1021. 

6.  The  fact  that  one  person  drawn  on  the  special  renire  was  dead,  and  that 

another  had  removed  from  the  county,  before  the  time  when  the  commis- 
sioners should  have  revised  the  jury  box,  is  no  ground  for  a  challenge  to 
the  array.    Ibid. 

7.  A  challenge  to  the  array  must  be  for  some  cause  which  affects  the  integrity 

and  fairness  of  the  entire  panel,  as  partlalitj-  or  unfairness  in  the  persoo 
whose. duty  It  was  to  select  the  panel.    Ibid. 
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8.  QucereF    Whether  a  juror  who  has  a  bond  to  make  title  to  him  for  a  tract  of 

land,  on  which  he  hae  made  a  payment,  but  a  portion  of  the  purchase 
money  is  still  due,  is  a  freeholder,  so  as  to  be  competent  to  serve  on  the 
Jury  as  a  special  venire  man.    Ibid. 

9.  A  reasonable  number  of  jurors  of  any  particular  panel  may,  in  a  capital 

felony,  at  the  instance  of  the  State,  be  required  to  stand  aside,  until  all 
the  other  jurors  of  that  panel  shall  have  been  called ;  but  when  all  of  the 
others  have  been  called,  the  prisoner  has  the  right  to  have  the  jurors  so 
stood  aside,  tendered  to  him,  or  challenged  by  the  State,  before  another 
tfenire  is  summoned.    Ibid. 

10.  The  right  to  challenge  jurors  is  for  the  purpose  of  obtaining  a  fair  and 

impartial  jury,  and  it  was  never  intended  by  it  to  give  either  the  prisoner 
or  the  State  the  right  to  select  certain  men  whom  the  party  wishes  to 
have  as  a  juror.    Ibid. 

11.  So,  where  the  Court  allowed  a  challenge  for  cause  to  the  State,  to  which  the 

prisoner  excepted,  but  a  jury  was  obtained  from  the  same  panel,  before 
the  prisoner  had  exhausted  his  peremptory  challenges ;  It  wa»  hdd,  that 
the  exception  as  to  the  cause  of  challenge  would  not  be  passed  on  in  this 
Court,  as  it  would  be  presumed  that  a  fair  and  impartial  jury  was 
obtained,  for  if  it  had  not  have  been,  the  prisoner  would  have  exercised 
his  right  to  peremptorily  challenge  the  objectionable  juror.    Ibid. 

12.  If,  in  such  case,  the  original  panel  had  been  exhausted,  and  the  jury  com- 

pleted from  another,  the  prisoner  would  have  been  entitled  to  have  the 
juror  challenged  by  the  State  tendered,  and  if  the  cause  of  challenge  by 
the  State  had  been  insufficient,  it  would  have  been  error,  entitling  him  to 
a  new  trial.    Ibid. 

13.  The  prisoner,  'however,  is  not  entitled  at  all  events  to  have  every  juror  on 

the  panel,  not  challenged  by  the  State,  tendered,  as  this  right  is  subject 
to  proper -exception,  such  as  that  a  juror  of  the  panel  has  died,  or  failed 
to  appear,  or  has,  for  proper  cause,  been  excu<«ed  by  the  Court.    /  bid. 

SPECIAL  VERDICT : 

In  a  special  verdict,  all  the  facts  necessary  to  constitute  the  offence  charged, 
must  be  especially  ascertained,  otherwise  no  judgment  can  be  pronounced 
upon  it,  and  it  should  be  set  aside  and  a  new  trial  granted.  State  v.  Blood- 
worth,  918.  \ 

SPECIFIC  PERFORMANCE: 

1.  If  in  a  contract  for  sale  of  lands,  the  vendee  knows  that  the  vendor  is  a 

married  man  at  the  time  the  contract  is  made,  be  cannot  refu.«e  to  take 
the  title  because  the  wife  refuses  to  join,  and  a  Court  of  Equity  will  force 
him  to  take  such  title  as  the  vendor  can  give.    Fortune  v.  Walkitm,  304. 

2.  The  defendant  agreed  to  purchase  certain  lands  from  the  plaintiff,  for  a  part 

of  which  the  plaintiff  held  his  (the  defendant's),  bond  for  title,  and  it  was 
agreed  that  the  said  bond  should  be  destroyed  when  the  payments  were 
made.  The  plaintiff  ^s  wife  refused  to  join  in  the  deed  ;  It  irox  held,  no 
defence  to  an  action  by  the  plaintiff  to  enforce  the  contract.     Ibid. 
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8.  It  is  suflicient  ia  actions  for  specific  performance,  that  the  vendor  is  able  to 
make  title  at  the  time  of  the  trial.     Ibid. 

4.  Where  the  jury  found  that  the  vendor  used  "strategy"  in  brineing  abouta 

contract  for  the  sale  of  land,  but  they  further  found  that  the  defendant 
was  capable  of  transacting  business,  and  that  the  land  was  worth  neaily 
as  much  as  the  vendee  aj^reed  to  pay  for  It,  a  Court  of  Equity  will  not 
refuse  to  enforce  the  contract.    Ibid, 

5.  Contracts  will  not  be  enforced  when  resting  on  a  consideration  against  i^ood 

morals,  public  policy,  or  the  common  or  statute  law.    Or\jgHn  v.  ^<u^,438. 

6.  Where  an  agreement  to  submit  a  matter  in  controversy  in  a  pending  action 

to  arbitration,  is  not  made  a  rule  of  Court,  but  in  accordance  with  an  inde- 
pendent agreement  made  outside  of  the  action,  the  failure  of  either  party 
to  abide  by  the  award,  furnishes  a  new  cause  of  action  for  the  recovery  of 
damages  at  law,  or  for  specific  performance,  in  a  proper  case,  in  a  Conrt 
of  Equity.     Melcalf  v.  G^Uhrie,  447. 

7.  The  rule  that  the  Courts  will  never  aid  a  party,  when  the  contract  is  contra 

bonos  morety  is  only  departed  from,  when  oppression,  imposition,  bard- 
ship,  undue  influence,  or  great  inequality  of  condition  or  age  is  shown. 
SparkM  V.  Sparhtj  537. 

STARE  DECISIS : 

The  Court  will  adhere  to  former  decisions,  although  not  fully  satisfied  by  tlie 
reasoning  by  which  the  conclusion  is  reached,  unless  it  is  clearly  wrong, 
and  calculated  to  lead  to  mischievous  consequences  unless  corrected. 
State  V.  Ktnan^  296. 

STATUTE  OF  LIMITATION  : 

1.  Where  a  distinct  cause  of  action  is  allowed  to  be  inserted  in  a  complaint  by 

amendment,  it  is  tantamount  to  bringing  a  new  action,  and  the  statute  of 
limitation  runs  to  the  time  when  the  amendment  is  allowed  ;  but  this  role 
does  U4)t  apply  when  the  new  matter  allowed  by  the  amendment  consti- 
tutes a  part  of  the  original  cause  of  action.    Ely  v.  Early ^\. 

2.  So  where,  in  an  action  to  recover  land,  the  Court  allowed  the  plaintiff  to 

amend,  so  as  to  set  up  a  mutual  mistake  in  a  deed,  the  statute  only  rans 
against  the  relief  demanded  by  the  amended  complaint  to  the  time  when 
the  action  was  commenced.    Ibid. 

8.  A  break  of  two  or  three  years  in  the  chain  of  possession  forthfn>  years  nec- 

essary to  show  title  out  of  the  State,  is  immaterial.  MaUttt  v.  SimpMm,  37. 

4.  While  the  recognition  of  a  subsisting  indebtednc^  by  the  personal  repre- 

resentative,  and  promise  to  pay  the  same,  is  n(»t  sufDcient  to  revive  t 
cause  of  action  barred  by  a  positive  statute  of  limitations,  yet  it  fscompe- 
t-eut  to  be  considered  in  passing  upon  the  issue  of  payment,  and  is  suffi- 
cient to  rebut  the  presumption  of  its  having  been  made.  T*teker  v.  Baker, 
162. 

5.  When  more  than  ten  years  have  elapsed  since  the  right  of  action  arose,  bat 

during  apportion  of  that  time  there  was  no  personal    represeotative 
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-  of  the  creditor  who  could  sue,  or  of  the  debtor  who  could  be  sued, 
whether  such  portion  of  time  mui^t  be  left  out  of  the  computation  of  time 
during  which  the  statute  was  ninninj^  or  not — Quaere i(    Ibid. 

6.  Proceedings  supplementary  to  execution  are  in  eilect  an  equitable  execu- 

tion. So,  where  after  such  proceedings  had  been  Instituted,  the  judgment 
became  barred  by  the  lapse  of  time :  //  wom  hddy  that  this  did  not  operate 
to  bar  the  proceedings.     CoaUit  v.  Wilkesy  174. 

7.  An  action  to  reopen  an  administration  account  and  readjust  a  settlement 

made  under  the  decree  of  a  court  of  competent  jurisdiction,  in  the  ab- 
sence  of  fraud,  is  barred  within  three  years.    Slaughter  v.  Cannofi^  189. 

8.  Where  an  action  is  brought  to  compel  a  settlement  of  the  estate  of  an  intes- 

tate in  the  hands  of  his  administrator,  the  administrator  is  a  trustee  of  an 
express  trust,  and  the  st-atute  of  limitations  does  not  apply.  Grant  v. 
Hugfien,  231. 

9.  The  statute  of  limitations  does  not  run,  when  there  is  no  one  m  esse  capa- 

ble of  suing.     Ibid. 

10.  When  a  claim  against  an  estate  is  filed  with  the  Clerk,  before  whom  a  pro- 

ceeding is  commenced,  the  statute  of  limitations  ceases  to  run  against 
such  claim  from  the  time  it  was  filed.     Warden  v.  McKinnon^  378. 

11.  Where  an  administrator  files  a  petition  to  sell  the  lands  of  his  intestate  to 

make  assets,  if  the  debts  to  be  paid  have  not  been  reduced  to  judgment, 
the  heir  may  plead  that  they  are  barred  by  the  statute,  but  when 
the  demand  has  been  reduced  to  judgment  against  the  administrator,  the 
heir  is  bound  by  the  judgment  unless  he  can  show  that  it  was  obtained 
by  collusion  and  fraud,  and  Is  barred  by  it  from  setting  up  any  matter 
which  might  have  been  pleaded  by  the  administrator  as  a  bar  in  the  suit 
against  him.    Speer  v.  Jcunes^  417. 

12.  When  the  cause  of  action  occun*ed  before  the  24th  August,  1868,  the  statute 

of  limitation  in  force  before  that  time  applies.    Phippa  v.  Pierce^  514. 

.Vi.  Under  the  law  as  then  in  force,  a  grant  from  the  State  was  presumed  after 
an  adverse  possession  of  the  land  for  thirty  years ;  and  it  was  not  neces- 
sary that  the  possession  should  be  continuous,  or  that  there  should  be 
connection  or  privity  among  the  successive  occupants.  This  is  now 
altered  by  the  Code,  §139,  par.  1.    I  bid. 

14.  The  action  for  damages  for  an  injury  resulting  in  death,  given  by  |$1498  of 

The  Code,  must  be  brought  within  one  year  after  the  death  of  the  injured 
person,  or  it  will  be  barred.     Taylor  v.  Cranberry  Iron  Co.^  525. 

15.  The  provision  of  this  statute,  limiting  the  time  within  which  the  action  must 

be  brought,  is  not  a  statute  of  limitations.  The  statute  confers  a  right 
of  action  which  did  not  exist  before,  and  It  must  be  strictly  complied 
with.  As  there  is  no  saving  clause  as  to  the  time  of  bringing  the  action, 
no  explanation  as  to  why  it  was  not  brought  will  avail.    Ibid. 

16.  Where  the  tax-payer  does  not  pay  his  taxes,  and  the  sherilT  is  forced  to 

advance  the  amount  due,  in  order  to  settle  his  tax  list,  this  is  not  a  pay- 
ment of  the  tax,  as  it  is  not  an  ofilcious  act  of  the  sheriff,  and  the  statute 
of  limitations  does  not  run  against  the  debt,  when  the  sheriff  is  author- 
ized by  an  act  of  the  Legislature  to  collect  unpaid  taxes.    Jones  v.  Arring- 

t07ly  541. 
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17.  Where  an  execution  Issues  on  a  jud^meDt  which  has  been  docketed  more 

than  ten  years,  or  when  the  ten  years  expires  after  the  issuing,  but  before 
the  sale  under  the  execution,  it  conveys  no  authority  to  make  a  sale  of 
the  land  so  as  to  preserve  the  judfrment  lien  which  had  attached.  Lytle 
V.  LytU,  683. 

18.  If  an  execution  issues  on  a  Judgment  more  than  ten  years  after  the  docket- 

ing, but  which  is  not  dormant,  or  to  a  county  in  which  the  judgment  has 
never  been  docketed,  a  sale  of  both  real  and  personal  property  uoderitia 
valid,  but  the  lien  only  relates  to  the  levy.    Ibid. 

19.  Where  a  judgment  has  become  dormant,  and  is  more  than  ten  years  old,  do 

execution  can  issue  on  it,  unless  the  creditor  gives  to  the  debtor  an  oppor- 
tunity to  set  up  the  statutory  bar.    Ibid. 

20.  So,  where  a  Judgment  was  more  than  ten  years  old,  and  no  execuUoD  bad 

issued  within  three  years,  and  the  creditor  issued  a  notice  of  a  motion  to 
issue  execution,  and  the  clerk  made  no  order  to  that  effect,  but  Issued 

the  execution ;  It  wm  field,  that  a  sale  thereunder  was  void.    Ibid. 

• 

31.  A  stipulation  in  the  charter  of  a  railroad  corporation,  that  all  claims  for 
damages  for  land  taken  by  the  corporation,  must  be  made  within  two 
years,  is  a  positive  statute  of  limitations,  and  bars  all  claims  not  made 
within  that  time,  when  the  parties  are  sui  juru.  RaUroad  v.  MeCoMkQJL,  746. 

22.  Where  the  charter  of  a  railroad  corporation  provided  that  if  the  owner  did 
not  apply  within  two  years  to  have  the  damage  assessed,  caused  by  the 
use  and  occupancy  of  land  taken  by  the  corporation,  they  should  forever 
be  barred  from  recovering  said  land ;  /(  vtw  hdd,  that  the  presomption  of 
a  conveyance  arose  from  the  act  of  taking  possession  and  building  the 
road,  and  the  owner's  failure,  within  the  two  years,  to  take  steps  to  have 
bis  damages  ascertained.    Ibid. 

2d.  No  prMumption  of  abandonment  or  of  a  grant,  and  no  statute  of  limitation, 
runs  against  a  railroad  company  by  the  adverse  occupation  of  any  of  tbe 
land  condemned  or  otherwise  obtained  by  them  for  the  purposes  of  the 
road.    Ibid. 

24.  Where  administration  was  granted  iiV  1850,  and  the  administrator  died  in 

1877,  and  suit  on  his  bund  was  brought  by  the  administrator  df  bonis  non^ 
in  1879  directly  after  his  qualification ;  It  was  hdd,  that  the  action  was^not 
barred  by  the  statute  of  limitation.     QratU  v.  BogerSy  755. 

25.  Quaere  f  whether  in  such  case,  the  present  statute  of  limitation  applies,  or 

that  in  force  prior  to  1868.     Ibid. 

26.  Under  the  law  as  it  was  prior  to  1868,  the  presumption  of  payment  of  a  bond 

raised  by  the  lapse  of  ten  years  aft«r  its  maturity,  was  an  artificial  pre- 
sumption of  fact,  raised  by  the  law,  to  be  acted  on  by  the  jury,  and  was 
not  created  by  any  statute.    Lomg  v.  CUgg^  TTS. 

27.  This  presumption  is  not  one  of  law,  bat  of  fact,  and  may  be  rebutted  bj 

showing  that  no  payment  was  in  fact  made,  or  such  other  circamstaoces 
as  are  sufficient  in  law  to  remove  the  presunptioo.    /  Md. 

28.  The  presumption  is  founded  on  the  remiasosss  of  the  creditor  in  suing,  and 

the  inference  that  his  reason  for  not  suing  is,  that  the  debt  has  been  paid, 
and  where  there  is  a  positive  inability  to  ane  for  a  part  of  the  ten  years, 

such  part  should  not  be  counted.    Ibid. 
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20.  So,  where  a  debtor  died  after  the  boud  was  due  aud  the  presumptioD  had 
beieuo  tu  run,  and  no  administratioo  was  had  on  bis  estate  for  some  years  ; 
It  vHuhtidy  that  the  tiuje  durinji^  which  there  was  uo  admiDijttratioD  roust 
be  elimioated,  and  only  the  time  during  which  there  was  a  person  in  sM0 
to  sue  could  be  counted  in  computing  the  ten  years.     Ibid. 

90.  A  person,  holding  possession  of  land  for  himself,  iu  1858,  executed  a  mort- 
gage, and,  iu  1859,  assigned  his  equity  of  redemption  to  the  mortgagee, 
but  continued  in  possession ;  and  the  mortgagee  sold  and  conveyed  the' 
laud,  in  1872,  to  a  third  party,  who  entered  and  held  possession  until  1878, 
when  this  suit  was  commenced ;  Hdd,  1st,  That  the  mortgagor  became 
tenant  at  sufferance  of  the  mortgagee,  and  his  possession  was  the  pof^ses- 
siou  of  the  mortgagor  aud  his  grantee ;  2nd,  That,  the  defendant  and 
those  under  whom  he  claims  having  had  actual  adverse  possession,  under 
known  and  visible  metes  and  bounds  of  the  land  in  controversy,  with 
color  of  title,  the  action  would  have  been  barred,  if  it  had  been  brought 
by  the  plaintiff  ^s  grantor,  or  his  heirs,  and  therefore  this  action,  which 
was  brought  by  the  heirs  of  the  grantee,  wfis  barred.  Johnson  v.  Prairie, 
773. 

31.  The  statute  barring  prosecutions  for  misdemeanors  iu  two  years,  has  Uo 
application  when  the  offence  is  a  continuous  one.    Utate  v.  Long,  896. 

STATUTORY  POWER  : 

Where  an  Act  allowed  a  sheriff  to  collect  unpaid  taxes  due  for  preceding  years, 
but  provided  that  the  power  conferred  should  be  exercised  by  a  day  cer- 
tain, fixed  in  the  Act,  and  the  sheriff  instituted  proceedings  in  accord- 
ance with  the  terms  of  the  Act  prior  to  that  day, -but  by  reason  of  the 
defences  put  iu  by  the  tax  payer,  the  amount  of  the  taxes  due  was  not 
ascertained  before  the  time  expired,  the  sheriff  is  entitled  to  exercise  the 
statutory  power,  although  the  time  limited  by  the  Act  has  expired.  J(mm 
v.  Arriftgton,  .541. 

STOCK  LAW  : 

1.  The  fact  that  the  stock  law  prevails  in  a  territory,  is  no  e]Lcuse  for  inflicti«g 

wilful  and  wanton  injury  on  stock  running  at  large*.  Stctie  v.  IBriff/nan, 
888. 

2.  Where  the  defence,  in  an  indictment  for  injury  to  htoek,  was  that  the  stock 

law  prevailed  where  the  offence  was  comqMtted,  and  the  prosecutor  did 
not  keep  his  stock  up,  which  trespassed  fii'n  the  crops  of  the  defendant ; 
It  teas  hdd,  no  defence,  aud  on  the  drefendaut's  own  evidence  he  was 
guilty.     Itnd.  / 

3.  An  indictment  and  a  special  verdict/thereon  for  a  violation  of  §2799  of  The 

Code,  (requiring*  planters  to  k^ep  fences  around  their  fields  during  crop 
time),  should  contain  an  averment  and  finding  that  there  was  no  ^'  navi- 
gable stream  or  deep  watot  course,  thai  shall  be  sulilcient  instead  of  such 
fence,^^  and  that  "  the  lands  are  not  situate  within  the  limits  of  a  county, 
township  or  district  wbere  the  stock  law  may  be  in  force."  «SVtt/«  v.  Ulovd- 
worth,  918. 

87         / 
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SUB-LEASE : 

A  8ub-lessee  is  estopped  to  deny  the  title  of  the  lessor  of  bis  a^si^or,  onleifi 
be  is  evicted  by  due  process  of  law,  or  compelled  to  3'ield  to  a  paramount 
title,  and  is  let  unto  possession  by  a  uew  landlord,  aud  this  must  be  done 
bona  fide.    PMe  v.  Turner^  47. 

SUBMISSION  : 

While  uot  entirely  orderly  to  take  a  submission  during  the  trial  of  another 
action,  yet  the  Court  may  do  so,  taking  care  that  no  injustice  or  prejudice 
is  t-aused  thereby  to  the  party  on  trial.    fitaU  v.  ffnnier,  829. 

SUBROGATION: 

1.  Where  a  truardian  conveyed  certain  property  to  the  aureties  upon  his  bond, 

in  trust  to  *^  well  and  truly  to  pay  off  bis  wards,^'  and  "  save  barmlete  bis 
sureties  on  his  guardian  bond,'^  and  the  wards  recovered  judinnent  against 
the  pfuardian  for  the  amounts  severally  due  them  ;  ffdd,  that  the  «ird» 
were  entitled  to  have  the  land  so  conveyed  subjected  to  the  saUsfactioo 
of  their  judgments  irrespective  of  the  liability  or  solvency  of  t^e  sureties. 
Cooper  V.  Middleton^  86. 

2.  A  surety  who  pays  the  debt,  is  subrog^ated  to  all  the  specific  liens  and 

securities  which  the  creditor  has  against  the  principal  debtor.  CarieUm 
V.  SimontoHj  401, 

3.  A  surety  who  has  to  pay  the  debt,  has  no  equity  to  follow  the  specific  prop- 

erly which  the  principal  debtor  purchased  with  the  borrowed  moDey. 
j'bid. 

4.  Where  the  principal  debtor  borrowed  a  sum  of  money,  which  he  deposited 

in  a  bank  which  soon  afterwards  became  insolvent,  and  the  suretv  hadic 
■  .  pay  the  debt,  the  surety  has  no  equity  to  enjoin  the  principal  debtor  frois 

collectlag  the  dividends  from  the  insolvent  bank,  until  he  can  recover  i 
judgment.    Ibid. 

5.  Three  mortgagee  were  executed  on  the  same  property,  and  the  moD«y  o^ 

tained  from  the  third,  was  used  to  discharge  the  first  pro  tanio.     Who, 
'  '  the  third  mortgage  was  executed,  the  first  morgagee  covenanted  wfthtlw 

third  mortga^Tee,  that  the  third  mortgage  should  have  preference  over  the 
unpaid  balance  on  the  first ;  It  wan  Md,  that  such  covenant  did  not  hsvt 
the  eHect  of  subrogating  the  third  mortgagee  to  the  rights  aud  prioriUs 
of  the  first,  except  a9  to  the  amount  still  due  to  the  first  mortgagee.  Baa^ 
V.  Moore^  734. 

6.  Ou  a  sale  of  the  land,  in  suc£icaae,  the  proceeds  must  be  applied  <1|  to  tb* 

payment  of  the  amount  remaining  due  on  the  first  morUrage,  the  thai 
mortgagee  being  subrogated  tb  his  right* ;  (2)  to  the  payment  of  the  sec- 
ond mortgage  ;  and  (3)  to  the  pa};meDt  of  the  balance  due  on  the  tttd 
moilgage.     Ibid. 

SUBSCRIBING  WITNESS: 

Where  the  subscribing  witness  to  a  bond  is  dead^  evidence  of  his  handwrinc 
is  admissible  to  prove  the  execution  of  the  IxH^d,  and  it  is  for  the  jurrb 
say  whether  or  not  the  bond  was  executed.    Anjfj^  ▼.  Howard^  37. 

s. 


\ 
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SUlf  MONS : 

1.  Id  actions  before  a  justice  of  the  peace,  if  od  contract,  the  summons  should 

state  the  amount  demanded  ;  if  for  a  tort,  it  should  state  the  amount  of 
damages  claimed;  and  if  for  the  recovery  of  specific  property,  the  value 
of  the  property ;  and  such  statement  in  the  summons  s^ves  the  Justice 
prima  facie  jurisdiction.     Xoville  v.  Deio,  ^i. 

2.  A  judgment  against  an  infant,  who  has  not  been  served  with  process,  is  not 

void,  and  will  not  be  set  aside  to  the  prejudice  of  a  b<ma  fide  purchaser 
without  notice.    Hare  v.  HoUomaUy  14. 

3.  The  purpose  of  the  summons  I^  to  bring  the  parties  into  Court ;  the  purpoae 

of  the  pleadings  is  to  give  jurisdiction  of  the  subject  matter  of  litigatioD 
and  of  the  parties  in  that  connection.    HfopUs  v.  Ndrteood,  167. 

4.  Where  it  appears  of  record  that  all  the  defendants  were  served,  and  it  does 

not  appear  that  any  of  them  were  infants,  the  judgment  is,  on  its  face, 
regular,  and  if  any  of  the  defendants  wish  to  set  up  infancy,  it  must  be 
done  by  a  motion  in  the  cause  to  set  aside  the  judgment  for  irregularity. 
Burgeon  v.  Kirby^  575. 

SUPPLEMENTAL  PLEADINGS: 

1.  The  objection  that  one  who  has  been  permitted  to  become  a  party  plaintiff 

upon  filing  a  bond  for  costs,  has  not  done  so,  comes  too  late  after  the 
supplemental  complaint  has  been  filed.    Hughes  v.  Hodgesy  5(5. 

2.  A  supplemental  complaint,  or  answer,  is  required  from  new  parties  only 

when  the  previous  record  of  the  cause  does  not  show  how  they  are  con- 
nected with  the  controversy  or  interested  in  its  results ;  but  where  the 
death  of  the  original  party  and  the  relationship  of  the  new  parties  to  him 
are  ascertained,  there  seems  to  be  no  necessity  for  supplemental  plead- 
ings.   Ibid. 

3.  A  cause  of  action  which  occurred  after  an  action  was  instituted,  cannot  be 

interjected  in  the  pending  action  by  a  supplemental  complaint,  although 
it  relates  to  the  subject  matter  of  the  pending  action.  Metealfv.  OtUhrie, 
447. 

SUPPLEMENTARY  PROCEEDINGS  : 

1.  Where  a  receiver  Is  appointed  in  a  proceeding  supplemental  to  execution, 

he  becomes  the  legal  assignee  of  the  property  specified  in  the  order,  sub- 
je«t  to  the  direction  of  the  Court  in  which  the  judgment  was  rendered, 
and  the  judgment  debtor  is  forbidden  to  interfere  in  any  manner  with  its 
collection  or  control.     Turner  v.  Holdeny  70. 

2.  Proceedings  supplementary  to  execution  are  in  effect  an  equitable  execu- 

tion. So,  where  after  proceedings  bad  been  instituted,  the  judgment 
became  barred  by  the  lapse  of  time  ;  It  was  held,  that  this  did  not  operate 
to  bar  the  proceeding.     Coaten  v.  WilfUiSf  174. 

3.  Where,  in  proceeding  supplementary  to  execution,  it  is  alleged  that  a  third 

person  has  proporty  of  the  judgment  debtor's,  it  is  error  to  restrain  such 
third  person  from  disposing  of  such  property  until  the  receiver  can  bring 
an  action  for  its  recovery,  unless  such  person  has  been  made  a  party  to 
the  proceeding.    Jbid. 
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SURPRISE : 

A  party  is  not  entitled  to  relief  od  the  grouud  of  surprise,  wbeo  hehad  Uie 
advise  of  couDsel  in  dolnj^  the  act  complained  of.    SaudliH  v.  Wooti^  480. 

TAXES : 

1.  Where  an  act  allowed  a  sheriff  to  collect  un]iaid  taxes  due  for  preceding 

years,  but  provided  that  the  power  conferred  should  be  exercised  bj  aday 
certain,  fixed  in  the  act,  and  the  sheriff  instituted  proceeding  in  accord- 
ance with  the  terms  of  the  act  prior  to  that  day,  but  by  reason  of  the 
defences  put  in  by  the  tax  payer,  the  amount  of  the  tAxee  due  was  eat 
ascertained  before  the  time  expired,  the  sheriff  is  entitled  to  exercise  tke 
statutory  power,  although  the  time  limited  by  the  act  has  expired.  Jomb 
V.  Arringtorif  541. 

2.  In  an  action  by  a  sheriff,  under  authority  conferred  by  a  statute,  against  a 

landlord  for  certain  unpaid  taxes,  which  it  was  the  duty  of  a  tenant,  since 
dead,  to  pay,  it  Is  competent  to  show  by  the  administrator  of  such  ten- 
ant, that  he  had  looked  over  the  papers  of  his  intestate  and  had  found  no 
receipt  fur  the  taxes.    Ibid, 

3.  Where  the  tax  payer  does  not  pay  his  taxes,  and  the  sheriff  is  forced  to 

advance  the  amount  due,  in  order  to  settle  his  tax  list,  this  is  not  a  pay- 
ment of  the  tax,  as  it  is  not  an  officious  act  of  the  sheriff,  and  the.<^atote 
of  limitations  does  not  run  against  the  debt,  when  the  sheriff  is  author- 
ized by  an  act  of  the  Legislature  to  collect  unpaid  taxes.    Ibid, 

4.  The  Constitution  requires  that  all  taxes,  whether  levied  for  State,  county, 

town  or  township  purposes,  shall  be  uniform,  and  allows  no  discrimina- 
tion in  favor  of  any  class,  person  or  interest,  but  requires  that  all  things 
possessing  value  and  subject  of  ownership  shall  be  taxed  equally,  and  bj 
uniform  rule.    I*iiett  v.  Com''r8,  709. 

5.  Therefore,  a  law  which  allows  a  tax  on  the  polls  of  one  color  and  on  pra^ 

erty  owned  by  persons  of  the  same  color,  to  be  applied  exclusively  to  the 
education  of  children  of  that  color,  is  unconstitutional.    Ibid. 

6.  This  law  also  discriminates  between  the  races,  by  allowing  the  taxes  paid  by 

one,  to  be  applied  exclusively  to  the  education  of  that  color,  and  is  there- 
fore in  conflict  with  the  last  clause  of  ArL  9,  ^  of  the  Consiitutiaaf 
which  is — ^' there  shall  be  no  discrimination  in  favor  of  or  to  the  prejv- 
dice  of  either  race.''    Ibid. 

7.  This  does  not  extend,  however,  to  the  law  requiring  tbe  children  of  the  two 

races  to  be  educated  in  separate  schools  when  the  advantages  are  equal— 
nor  to  laws  prohibiting  marriage  between  the  race^,  nor  are  such  lawa 
opposed  to  recent  amendments  of  the  Constitution  of  the  United  Statn. 
Ibid. 

8.  A  law  which  directs  the  tax  raised  from  the  polls  and  property  of  white 

sons  to  be  devoted  to  sustaining  schools  for  white  persons,  and  that 
from  the  polls  and  property  of  negroes  to  be  used  for  the  support  of  tbeir 
schools,  is  unconstitutional  and  void.    Riggabet  v.  Durham^  800. 

9.  The  collection  of  a  tax  will  be  restrained,  when  the  purpose  for  which  It  la 

to  be  expended  is  unconstitutional.    Ibid, 
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10.  While  some  provisions  in  a  statute  may  be  UDcoDstitutional  and  void,  others 
may  remain  and  be  eoforced,  but  the  rule  does  not  apply,  when  the  con- 
stitutional and  unconstitutional  parts  of  the  statute  are  conducive  to  th« 
same  object,  and  the  dislocation  of  the  unconstitutional  part  would  so 
affect  its  operation,  that  the  act  would  fail  in  an  essential  part.    Ibid. 

TENANTS  IN  COMMON : 

Where  one  tenaui  In  common  has  been  ousted  by  bis  co-tenant,  who  brings 
an  action  of  ejectment  to  recover  the  possession,  the  Superior  Court 
has  no  Jurisdiction  to  order  a  partition  of  the  land.    Leeper  v.  NeagUy  888. 

TORT: 

Coverture  is  no  protection  to  the  wife  for  tort.     Loftin  v.  Crwudattdy  76. 

TOWNS  AND  CITIES: 

1.  An  ordinance  of  a  town,  which   provides,  that  for  certain  ofTences,  the 

offender  shall  pay  not  more  than  fifty  dollars,  or  suffer  imprisonment  not 
to  exceed  one  month,  is  void  for  vagueness  and  uncertainty.  State  v. 
Cretuihaw^  877. 

2.  The  charter  of  the  town  of  Durham,  (Private.  Acts  1874,  chap.  110,)  does 

not  authorize  the  commissioners  to  prescribe  imprisonment  as  a  punish- 
ment for  a  violation  of  a  town  ordinance.  It  only  authorizes  imprisoo- 
meut,  if  the  party  offending;  falls  to  pay  the  penalty  incurred,  when  judg- 
ment therefor  is  obtained  against  him.     Ibid. 

3.  Nor  does  the  general  statute  in  relation  to  **  Towns  and  Cities,"  authorize 

Imprisonment  for  violation  of  such  ordinance.  It  provides  that  the  com- 
missioners of  towns  may  enforce  their  by-laws  and  regulations,  and  com- 
pel the  performance  of  duties  imposed,  by  suitable  {)enaltles,  by  which 
is  meant  4jecuniary  penalties,  to  be  paid  because  of  some  default  or  vio- 
lation of  law.    Ibid. 

4.  While  it  is  made  a  misdemeanor  to  violate  an  ordinance  of  a  town,  these 

statutes  imply  a  valid  ordinance.  It  is  no  offence  to  violate  or  disregard 
a  void  ordinance.     Ibid. 

TRADE-MARK: 

1.  In  an  action  for  slander  of  title  to  a  trade-mark,  where  the  injury  com- 

plained of  IS  not  su  much  the  defamatory  words,  but  was  occasioned  by 
positive  acts  and  threats,  by  which  the  customers  of  the  plaintiff  were 
deterred  from  trading  with  him  ;  Tt  ivwt  heldj  error  to  non-suit  the  plaintiff 
because  the  complaint  did  not  set  out  the  actionable  words.  McEliree  v. 
Biacktoelly  261. 

2.  In  order  to  support  the  defence  of  another  action  pending,  the  two  actions 

must  be  between  the  same  parties.  So,  where  the  defendant  in  one  suit 
is  the  plaintiff  In  another,  in  both  of  which  actions  the  title  to  the  same 
trade-mark  is  brought  in  quesiiou.  the  ])lea8  of  another  action  pending 
will  not  avail  him  in  an  action  by  the  ai^isignee  of  the  defendant  in  the 
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first  suit  in  regard  to  the  title  of  tbe  s&me  irade-mark.    BlackKtil  Oa. 
V.  McElweCy  425. 

3.  It  fueniSj  that  tbe  uame  of  a  town  or  locality  caunot  be  ei^clusiTely  appro- 
propriated  as  a  trade-mark.    Ibid. 

TRESPASS : 

Ad  injunction  to  restrain  the  defendant  from  committlnir  trespasses  oo  Uad 
alleged  to  belong  to  the  plaintiff,  will  not  be  granted,  wbeo  ii  is  apparent 
from  the  complaint  and  atiidavits,  that  the  tre^ passes  are  very  trifling, 
and  if  continued  will  not  work  irreparable  injury  to  t  be  plaintiff.  fVinkv. 
btevtart,  48i. 

TRIAL  BY  JURY  : 

1.  A  Court  will  only  correct  a  mistake  in  a  deed  or  other  written  instrunusot 

upon  clear,  strong  and  convincing  proof,  and  it  is  error  iu  ihe  Court  to 
charge  the  Jury  that  the  plaintifl  is  entitled  to  have  the  issue  found  in  hit 
favor  upon  a  mere  preponderance  of  evidence.     Ely  v.  Early ^  1. 

2.  In  such  case,  if  the  Court  should  be  of  opinion  that,  in  no  reasonable  \iew 

of  the  evidence,  is  it  sufficient  to  warrant  a  verdict  establishing  the  mis- 
take, a  verdict  should  be  directed  for  tbe  defendant.    Ibid. 

3.  In  the  trial  by  a  jury  of  issues  arising  In  equitable  matters,  tbe  rales  of 

equity  should  be  followed  as  far  as  possible.    Ibid. 

4.  Issues  of  fact,  as  distinguished  from  questions  of  fact,  in  equitable  as  vdl 

as  legal  actions,  must  be  tried  by  a  Jury ;  but  this  does  not  aathorixe  tlie 
jury  in  finding  such  issues  on  less  evidence  than  a  chancellor  would  flad 
them.    Ibid. 

6.  Where  a  reference  is  by  consent,  the  partlea  waive  the  right  to  have  any  of 
the  issues  of  fact  passed  on  by  a  jury.  Where  the  reference  is  compnl- 
sory,  the  excepting  party  has  the  right  to  have  all  w»ueM  of  fact  ahkharim 
on  the  pleadingKj  submitted  to  a  jury,  but  not  the  questions  of  fact  whicb 
arise  on  exceptions  to  the  findings  of  fact  by  the  referee  Varr  v.  Jste, 
liH. 

TRUST : 

1.  The  intestate  of  plaintitf  executed  the  following  instruments:  ''The fol- 

lowing notes  I  leave  in  trust  with  my  sou-iu-law,  Elias  Carr,  to  be  equally 
divided  between  my  daughters,  M.  H.  H.,  V.  V.  W.  and  P.  D.  A.,  after 
my  death,"  lV:c.,  which  was  duly  proved  and  registered ;  It  toaa  hddy  that 
the  instrument  was,  in  form  and  eflect,  a  deed  of  conveyance,  operatins 
at  once,  and  that  it  was  irrevocable.     Egevton  v.  Cavr^  64S. 

2.  Such  instrument  operated  to  pass  a  preseni  equitable  interest  to  the  defend- 

ant Carr,  coupled  with  a  trust,  which  can  be  enforced  against  him  when 
the  time  for  division  of  the  fund  arrives.     Ibid. 

3.*  The  technical  rules  relating  to  land,  which  require  a  legal  estate  in  the  trus- 
tee, to  which  tbe  trusts  may  adhere,  do  not  a]»ply  to  unendorsed  notesfor 
money,  especially  since,  under  our  present  system,  the  equitable  owner 
nuuft  sue  on  them  in  his  own  name.    Ibid. 
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4.  The  near  reUtion^bip  of  the  parties  furuUhes  a  sufficient  cousideratfoo,  if 

one  was  necessary  :  anil  acceptance  of  the  trust  by  the  trustee  funilihes 
a  cousitJeration  for  its  enforcement  against  him.     Ibid. 

5.  The  deed  creates  au  acecutedy  as  distinsruished  from  an  executory,  trust,  and 

leares  nothing  further  to  be  done,  except  to  distribute  the  fuud  amoni^ 
the  cetUui  qw  inutt.     Ibid. 

6.  When  |he  charaelet  of  the  instrument,  upon  inspection,  is  left  doubtful, 

parol  evidence  is  admissible  to  show  the  intention  of  the  maker.     Ibid. 

UNDERTAKING  TO  SECTRE  t03TS: 

1.  In  matters  of  procedure,  it  is  always  best  to  strictly  follow  all  Atatutor> 

requirements.     Holly  v.  Perry ^  30. 

2.  Where  an  undertaking  to  secure  the  costs  of  the  defendant  is  given  in  tike 

form  of  a  bond,  the  seal  does  not  defeat  its  purpose,  and  it  will  be  treated 
as  an  undertaking  under  seal.     Ibid. 

3.  Where  an  undertaking  under  seal  to  secure  the  defendant's  cost^  was  written 

on  the  back  of  the  summons,  but  did  not  specify  the  name  <»f  either  the 
plainiifT  or  defendant,  or  the  surety,  it  was  held  to  be  sufficient.     Ibid. 

m 

UNIVERSITY  : 

In  actions  under  the  statute,  for  damages  for  negligently  causing  the  death  of 
the  intestate,  if  there  be  no  next-of-kin  who  are  entitled  to  the  recoTcry 
under  the  statute  of  distributions,  the  recovery  goes  to  the  Inivertity. 
Warner  v.  The  Hailroail^  250. 

USER : 

1.  A  street  m  a  town  may  become  a  public  highway  by  the  continued  use  of  it 
for  twenty  years.  Such  use  must  be  ailverse  and  of  right,  and  not  by  the 
tacit  or  express  permission  of  the  owner.     Stewart  v.  Fn'nk,  4.S7. 

2-  In  order  to  show  such  adverse  user,  it  is  necesKary  to  ahow  that  the  public 
authorities  have  done  some  act,  such  as  keeping  it  iu  repair,  to  put  the 
owner  upon  notice.     Ibid.  ^" 

3.  The  mere  use  of  a  way  over  land  for  a  long  number  of  years  does  not  con- 

stitute it  a  highway,  nor  does  a  mer^j  permissive  use  of  it  imply  a  dedic»- 
tion.  The  use  must  be  adverse  to  the  owner,  and  as  of  right,  rnanifesled 
by  some  appropriate  action  of  the  proper  public  authorities,     ffnd. 

4.  An  easement  in  land  may  he  presumed  from  long,  continuous,  and  uuinu^r- 

rupted  enjoyment,  and  its  abandonment  and  di^ccMitiuuauce  may  be  pre- 
sumed from  non-iincr^  and  c^bstructioim  a('(|UlehC(Ml  in  and  submitted  to, 
without  resistance,  for  a  period  suiHclenl  to  raise  such  presumption. 
This  applies  to  public,  as  well  a«  private  eaMeaient**.     State  v.  I^"ng,  Hi*) 

USURY  : 

1.  If  no  place  is  agreed  on  for  the  perfonnaiu-r  of  a  cfinfr.u'f,  th*-  '^j   i-jci  *■*"' 
trartujf  ^ov{ii'Uf>.     If  the  pla^'C  rif  perrnrnnincc  is  agreed  on,   ''/  ''*^i  *^»'*- 
tionis  governs,     Morrin  v.  I/orkaday,  'is*). 
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2.  Where  n  bond  was  dated  In  North  Carolina,  but  had  no  specified  place  ot 

yv.iymeDt :  It  loan  hdd^  that  it  was  governed  by  the  usury  laws  of  this  State, 
und  it  is  immaterial  that  the  pleadings  admit  that  the  bond  was  delivered 

iu  Viririnia.    Ibid. 

3.  if,  in  such  case,  it  had  appeared  that  the  bond  was  f^ven  for  goods  pur- 

chased in  Virfi:inia,  the  rule  would  be  different.     Ibid. 

4.  Qtuere,  whether  the  contracting  parties  can  agree  on  a  ra.te  of  interest,  legal 

where  the  contract  is  made,  but  illegal   where  it  is  to  be  v^erformed, 

!hid 

JV'AKIANCE: 

1 .  A  variance  arises  where  the  proofs  do  not  sustain  the  cause  of  action  alleged 
in  the  complaint.  If  it  is  immaterial,  it  will  be  disregarded  ;  if  material 
and  mi£>leading,  the  Court  may,  in  it-s  discretion,  allow  an  ameDdmeot, 
upon  ju.<9t  terms;  but  where  the  evidence  relates  to  a  cause  of  action 
entirely  different  from  that  stated  in  the  ccmplaint,  it  is  not  a  case  of 
variance  at  all,  and  it  was  never  intended  by  The  Code  to  allow  a  plain- 
tilT  to  provt:  a  cause  of  action  which  he  has  not  alleged.  Wiili*  v.  Bnmch, 
U-2. 

'2.  The  evidence  introduced  by  the  plaintiff  must  conform  to  his  proofs.  So 
where  in  his  complaint,  the  plaintiff  alleged  that  be  was  seized  of  certain 
lands  in  fee,  and  the  evidence  showed  that  he  was  only  entitled  to  a  life 
estate,  be  is  not  untitled  to  recover,  in  this  state  of  the  pleadings.  Brit- 
tain  V.  />fi7tjW.v,  781. 

8  Where  the  testimony  of  two  witnesses  for  the  State  tends  to  show  a  state 
of  facts,  iu  accordance  with  the  charge  in  the  bill  of  indictment,  it  is  no 
variance  because  a  witness  for  the  defendant  testifies  to  facts,  which,  if 
believed,  would  make  a  variance.    StcUe  v.  MickU,  843. 

4.  If  an  indictment  charges  that  A  committed  the  theft,  and  B  was  preeeat 
aiding  and  abetting,  and  the  proof  should  be  that  B  committed  the  theft 
an<l  A  was  present  aiding  and  abetting,  it  would  be  .no  variance,  and  a 
c«)uviction  would  be  sustained.     Stale  v.  FoXy  928. 

VERDICT : 

1.  The  Clerk  has  no  right  to  take  the  verdict  of  a  jury  in  the  absence  of  ihe 

Judge,  UTdess  expressly  authorized  by  the  Court  to  do  so.    Bftty  v.  Kot»- 

.sm«,  355. 

2.  Where,  without  authority,  the  Clerk  took  a  verdict  In  the  absence  of  the 

Judge,  which  was  Irresponsive  to  the  issues,  the  Judge  has  the  power  to 
<mier  the  jury  to  retire  and  find  another  verdict,  they  not  having  dispersed. 
and  there  being  no  allegation  that  ihey  have  been  tampered  with.     I  bid, 

8.  When  there  is  no  error  apparent  in  the  record,  this  Court  will  not  interfere 
with  the  ludgment  upon  speculative  reasoning  as  to  how  the  jury  arrived 
at  tlieir  verdJL'L.      Wiflioinx  v.  Johnston^  633. 

W A 29 TON  : 

1.  An  illcgHl  act  is  wantwi^  when  it  is  needless  for  any  righful  purpose,  with- 
out any  adequate  legal  provocation,  and  manifests  a  reckless  indiffcreoce 
to  the  rights  and  interests  of  another.     State  v.  Brigman^  8S8. 
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2.  To  constitute  the  offence  of  wantonly  and  wilfully*  injuring:  the  pereonal 

property  of  another,  the  act  done  must  be  wanton  and  wilful.     Ibid. 

3.  When  an  unlawful  act  is  the  result  of  a  preconceived  purpose,  and  not  the 

mere  impulse  of  anger.  It  is  wilful.     Ibid. 

WARRANTY : 

1.  A  deed  contalninc^  the  following  clauses — '*To  have  and  to  hold  one-half  of 

the  said  tract  of  land ;  and  I,  the  said  P,  (the  bargainor),  do  warrant  and 
defend  the  said  bargained  tract  of  land  unto  the  said  W,  (the  bargainee), 
bis  heirs  and  assigns,  against  the  lawful  claim  of  any  person  or  persons 
claiming  the  same  in  any  manner  whatever^' — conveys  the  title  to  the 
lands  therein  described  in  fee  simple  to  the  bargainee.   Bunn  v.  WdU^  67. 

2.  In  an  action  for  a  specific  recovery  of  a  horse,  the  defendant  pleaded  as  a 

counter-claim,  that  the  plaintiff  sold  the  horse  to  the  defendant,  and,  at 
the  time  of  sale,  warranted  that  he  was  sound,  which  warranty  was  false, 
in  consequence  of  which  the  defendant  had  been  damaged ;  Heldy  that 
the  counter-claim  arose  out  of  the  transaction  set  out  in  the  complaint, 
and  was  properly  pleaded  as  a  counter-claim.     Wilwik  v.  Uugh&t^  182. 

3.  Where  a  clause  of  warranty  is  interjected  between  the  words  of  convey- 

ance and  the  words  of  inheritance  iu  a  deed,  the  latter  will  be  construed 
so  as  to  qualify  the  quantity  of  the  title  conveyed,  as  well  as  the  war- 
ranty, and  a  fee  will  pass.     Rieks  v.  Pidliamy  225. 

WILFUL : 

1.  An  illegal  act  is  wanton^  when  it  is  needless  for  any  rightful  purpose,  with- 

out any  adequate  legal  provocation,  and  manifests  a  recliless  indifference 
to  the  rights  and  interests  of  another.    State  v.  Brigmany  8S8. 

2.  To  constitute  the  offence  of  wautonly  and  wilfully  injuring  the  personal 

property  of  another,  the  act  done  must  be  wanton  and  wilful.    Ibid. 

3.  When  an  unlawful  act  is  the  result  of  a  preconceived  purpose,  and  not  the 

mere  impulse  of  anger,  it  is  wilful.    Ibid. 

4.  The  fact  that  the  stock  law  prevails  in  a  territory,  is  no  excuse  for  inflicting 

wilful  and  wanton  injury  on  stock  running  at  large.     Ibid. 

5.  Where  the  defence,  in  an  indictment  for  injury  to  stock,  was  that  the  stock 

law  prevailed  where  the  offence  was  committed,  and  the  prosecutor  did 
not  keep  his  stock  up,  which  trespassed  on  the  crops  of  the  defendant : 
It  lOiM  heldy  no  defence,  and  on  the  defendant's  own  evidence  he  was 
guilty.     Ibid. 

WILL: 

1.  The  filing  of  a  caveat  to  the  prol)ate  of  a  will  does  ncit  prevent  the  executor, 

upon  giving  the  bond^  prescribed  by  the  statute,  from  proceeding  in  the 
colleciion  of  debts  due  the  testator.  The  Code,  §§2168,  2159,  2160.  Hughei 
V.  Hodges  y  56. 

2.  The  first  great  rule  iu  the  cou.structiou  of  wills  is,  that  the  intention  of  the 

testator  must  prevail,  provided  it  can  be  effectuated  within  the  limits 
which  the  law  prescribes,  and  such  intention  is  to  be  collected  from  the 
whole  instrument.     Leeper  v.  Xeagk,  SSS. 

88 
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8.  The  provisIoDs  of  $2180  of  The  Code,  prescribioK  that  every  deyiee  of  laud 
is  construed  t.o  be  in  fee,  unless  it  shall  be  plainly  intended  by  the  will,  or 
some  part  thereof,  that  a  less  estate  is  intended,  while  laying  down  a  rale 
of  construction,  still  leaves  the  question  of  the  intention  of  the  testator 
open  for  construction,  and  where  there  is  a  particular,  and  a  general  para- 
mount interest  apparent  in  the  same  will,  and  they  clash,  the  K^nenl 
interest  must  prevail.    Ibid. 

4.  Where  a  will  devised  to  A  the  *'  north  end  of  the  house,  the  north  kitchen, 

and  what  she  needs  of  the  smoke-house  and  lumber-house,  and  as  much 
land  as  she  can  work  her  hands  on,"  and  the  same  will  devised  the  same 
land  to  B ;  It  was  hdd^  that  A  only  took  a  life  estate,  and  B  the  remainder 
in  fee.     Ibid. 

5.  Such  devise  to  A,  standing  alone,  would  have  conveyed  the  fee.     Ibid. 

C.  Where  expenses  are  incurred  by  an  executor  in  carrying  out  directions  con- 
tained in  a  will,  they  stand  on  the  same  footing  as  the  expenses  of  admin- 
istering the  estate,  and  must  be  paid  out  of  the  assets,  before  legacies. 
Edwardi  v.  Lotv,  365. 

7.  Where  a  will  directed  the  executors  to  employ  the  plaintiff  as  agent  to  sell 

certain  lands  of  the  testator,  and  in  obedience  to  such  directions,  the 
executors  entered  into  a  contract  under  seal  with  the  plaintiff,  It  wu  hdd, 
that  the  executors  were  personally  liable  on  the  contract,  but  as  it  was 
entered  into  under  the  directions  of  the  will,  and  the  services  rendered 
were  for  the  benefit  of  the  estate,  payment  might  also  be  coerced  out  of 
the  assets  of  the  estate.      /  bid. 

8.  In  such  case,  under  our  former  practice,  the  plaintiff  would  have  bad  to  sue 

the  executors  on  their  individual  liability  in  an  action  at  law,  and  to 
enforce  the  liability  of  the  estate,  he  would  have  had  to  go  into  a  Coort 
of  Equity,  but  since  the  adoption  of  the  Code  S3'stem,  both  reliefs  mty 
be  administered  in  one  action.    /&»d. 

9.  Where  the  executor  dies,  the  next-of-kin,  in  the  order  named  in  the  statute, 

or  his  appointee,  is  entitled  to  administration  with  the  will  annexed,  in 
preference  to  the  highest  creditor.    lAiUe  v.  Berry^  433. 

10.  Where  a  testator  devised  land  to  one  of  his  sons,  provided  he  should  main- 

tain his  mother  comfortably  during  her  life,  the  support  of  the  mother  i» 
a  charge  upon  the  rents  and  profits  of  the  land,  and  not  a  condition,  the 
iiou-observance  of  which  will  defeat  the  devise.  Misenheimer  v.  S^ffbrd, 
592. 

11.  Where,  in  such  case,  upon  the  death  of  the  devisee,  the  person  who  was  to 

be  supported  was  taken  charge  of  by  the  plaintiff,  who  used  all  the 
rents  and  profits  of  the  land  for  that  purpose ;  It  was  held,  that  the  plain- 
tiff could  make  no  further  claim  on  the  land,  under  the  will.    Ibid. 

12.  By  his  will  the  testator  bequeathed  as  follows :  "  I  hereby  give,  remise  and 

leave  to  my  brother  W.  J.  U.,  all  claims  and  demands  of  whatever  kind  I 
may  have,  against  him  at  my  death ;"  Heldj  that  this  bequest  did  not 
embrace  two  notes  which  were  found  among  the  testator\^  papers  at  hit 
death,  executed  by  G.  W.  W.,  payable  to  W.  J.  !{,,  and  not  endorsed. 
Holly  v.  Holly,  6r0. 
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18.  Another  clause  of  the  will  was  as  follows  :  "I  give  and  devise  my  Willow 
Branch  farm  and  fishery  *  *  ♦  *  to  my  nephew  T.  D.  H.,  his  heirs 
and  assigns."  The  testator  before  bis  death  leased  the  fishery  by  articles 
inter  partes  to  J.  W.  and  J.  M.,  for  two  years,  with  a  right  to  the  lessees 
to  continue  the  lease  for  five  years,  they  agreeing  to  pay  an  annual  rent 
of  $500 — the  payments  to  be  made  1st  of  June  of  each  year.  No  separate 
bond  was  taken  for  the  rent  of  each  year  ;  Heldj  that  the  rent  which 
became  due  after  the  death  of  the  testator  followed  the  reversion  to  the 
devisee.    Holly  v.  Holly,  670. 

14.  Whbre,  upou  an  issue  of  devitavit  vd  non,  the  jufy  found  a  certain  script  to 
be  the  will,  and  the  Judge  ordered  that  the  finding  of  the  Jury,  together 
with  a  copy  of  the  judgment,  should  be  certified  to  the  Clerk  of  the  Supe- 
rior Court,  in  order  thai  he  might  proceed,  &c.;  It  toas  hdd,  to  be  infor- 
mal. In  such  case,  the  probate  is  in  the  verdict,  and  the  Judgment  so 
declaring,  should  direct  the  remission  of  the  transcript  in  which  the  script 
is  contained,  with  the  original  script,  if  among  the  papers,  to  the  end 
that  they  may  be  recorded  and  filed,  and  other  necessary  proceedings  had. 
Bryan  v.  Moving,  687. 

15.  A  receiver  cannot  be  appointed  in  a  proceeding  to  establish  a  will.     Ibid. 

WITNESS  : 

1.  The  evidence  for  the  purpose  of  refreshing  the  recollection  of  a  witness, 

comes  within  the  general  rule  that,  **the  best  evidence  the  case  admits  of 
must  be  produced,"  therefore,  a  witness  will  not  be  allowed  to  refresh 
his  memory  by  referring  to  copies  of  deeds  executed  by  him  when  the 
originals  may  be  had.    Jones  v.  <^n«Ir,  111. 

2.  Copies  of  instruments  on  the  books  of  the  register  of  deeds  are  not  the 

best  evidence  lo  refresh  the  memory  of  the  maker  of  the  instrument. 
Ibid. 

3.  The  pai-ty  introducing  a  witness,  endorses  his  general  credit,  and  will  not 

be  allowed  to  impeach  his  general  moral  character,  but  he  may  show  that 
the  facts  are  different  from  those  testified  to  by  the  witness,  and  it  seems 
that  this  rule  applies  when  one  party  put  his  adversary  on  the  stand. 
McDonald  v.  Carson,  497. 

4.  Where  a  witness,  to  prove  that  a  certain  letter  was  in  the  handwriting  of  the 

defendant,  testified  that  he  had  often  seen  the  defendant  write,  and  knew 
his  handwriting,  he  is  compet«>nt  to  express  an  opinion  as  to  whether  the 
letter  in  controversy  was  written  by  the  defendant.     State  v.  Oay,  814. 

5.  In  all  cases,  questions  tendinis  to  disparage  or  disgrace  a  witness,  may  be 

asked,  provided  they  are  limited  to  particular  acts,  but  even  then,  when 
it  is  apparent  to  the  Court,  that  they  are  put  merely  for  the  purpose  of 
annoying  or  harassing  the  witness,  the  trial  Judge  may  in  his  discretion, 
refuse  to  compel  him  to  answer,  but  such  refusal  is  a  legitimate  subject 
of  comment  before  the  jury.     Ibid. 

6.  Where  a  witness  was  asked,  with  a  view  to  discredit  him,  whether  he  had 

ever  had  sexual  intercourse  with  any  woman  except  his  wife,  since  his 
marriage ;  It  was  held,  that  the  question  was  too  general  and  was  not 
allowable  in  this  form,  and  that  it  was  not  error  to  refuse  to  compel  the 
the  witness  to  answer  it.     /  hid. 
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7.  By  the  Code,  §1353,  the  husband  or  wife  of  the  defendaut  is  a  competeDt 

witness  for  the  defendant^  in  all  criminal  actions  or  proceeding;^.  SUU«  v. 
HarbvKm,  885. 

8.  By  §1354,  neither  husband  nor  wife  is  competent  or  compellable  to  give  evi- 

dence againM,  the  other  in  any  criminal  proceeding.    Ibid. 

9.  When  two  are  indicted  in  the  same  bill  for  an  affray  and  mutual  assaults  on 

each  other,  the  wife  of  neither  is  a  competent  witness  for  the  State  or  for 
the  other  defendaut.    Ibid. 

10.  Whether  or  not  a  witness  is  an  expert,  is  a  question  of  fact  u>  be  decided 

by  the  Court,  and  its  finding  is  conclusive,  and  not  subject  to  review. 
State  V.  Cole,  958. 

11.  An  expert  may  be  asked  his  opinion,  based  upon  evidence  already  offered, 

if  the  Jury  shall  believe  such  evidence.    Such  opinion  must  not  be  the 
positive  opinion  of  the  expert,  founded  upon  his  own  observation  and 
.     the  testimony  of  others,  but  must  be  wholly  contingent  upon  the  facts,  as 
the  Jury  shall  find  them  to  be.    Ibid. 

12.  A  question  is  improper  and  should  not  be  allowed  to  be  asked,  which  calls 

for  matter  of  opinion  and  argument,  rather  than  that  of  twd,.  Slate  v. 
atamea,  073. 

13.  So,  where  a  witness  was  impeached,  snd  the  impeaching  witneas  testified 

that  the  impeached  witness  had  been  accused  of  larceny,  and  bad  run 
away,  it  Is  incompetent  to  ask  whether  it  was  not  impossible  for  one  in 
the  station  in  life  of  the  impeached  witness  to  give  bail,  with  a  view  of 
showing  that  the  witness  ran  away  only  to  escape  imprisoDment^    IMd. 

14.  Permission  to  re-call  and  re-examine  a  witness,  is  entirely  a  matter  of  dis- 

cretion, and  cannot  be  assigned  as  error.    State  v.  Ooochy  987. 

WRIT  OF  ASSISTANCE : 

1.  A  writ  of  Assistance  Is  in  the  nature  of  an  equitable  habere  facias  potnet- 

sUmem^  and  only  issues  out  of  Courts  of  Equity,  when  land  has  been  sold 
under  decree,  and  the  terre'tena7U  refuses  to  give  possession  to  the  pni^ 
chaser.     Knight  v.  Houghlallingy  408. 

2.  The  writ  is  never  granted  except  when  the  case  is  clear,  and  notice  has  been 

given  to  the  person  in  possession  of  the  land.    Ibid. 

3.  All  that  is  required  to  obtain  the  writ,  as  against  the  parties  and  those  claim- 

ing under  them  by  conveyance  made  pendente  lite^  is  to  show  a  presenta- 
tion of  the  deed,  and  a  demand  for  the  possession,  and  a  refusal.  The 
demand  for  possession  is  in  &\Y  cases  necessary,  but  the  presentation  of 
the  deed  may  be  waived  by  the  conduct  of  the  person  in  possession. 
Ibid. 


^K?r.  a,  a 
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